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John  8.  Monahan  et  al.,  Appellants,  v.  Rose  Roderick 

et  al.,  Appellees.  . 

WILLS:     Probate,  Establishment  and  Annulment—Ulndue  Influence 

1  — Jury  Question.  Evidence  concededly  presenting  a  Jury  ques- 
tion on  the  issue  of  testator's  mental  competency  to  execute  a 
will,  may  strongly  influence  the  submission  of  the  issue  of  un- 
due influence. 

EVIDENCE:    Opinion  Evidence — Conclusions — ^Wills— Influence  Over 

2  Testator.    It  is  error  to  permit  a  contestant  to  state  that  pro- 
,       ponent  had   great  influence  over  testatrix,  yet  nonprejudicial 

when  the  fact  of  such  influence  abundantly  and  without  con- 
troversy appears  from  other  portions  of  the  record. 

TRIAL:    Reception  of  Evidence — Order  of  Proof — ^Belated  Offer — 

3  Wills.  Evidence  that  contestant  had  defrauded  testatrix  may 
be  admissible  as  bearing  on  the  reason  for  ignoring  contestant 
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in  the  will,  and  as  rebutting  the  plea  of  undue  influence;  yet 
fluch  evidence  is  properly  rejected  when  withheld  by  proponent 
until  the  surrebuttal  of  the  case. 

APPEAL  AND  EBROB:    Presentation  and  Beservation  of  Oroundfr— 

4  Exceptions — ^Waiver.  He  who  duly  excepts  to  the  refusal  of 
the  court  to  receive  evidence  on  a  certain  subject-matter,  waives 
any  error  in  such  ruling  by  failing  to  enter  any  objections  to 
an  instruction  which  informs  the  Jury  that  such  subject-matter 
is  wholly  immaterial  to  the  issues  in  the  case. 

EVIDENOE:      Opinion    Evidence — Nonexpert    Witness — ^Insufficient 

5  Detail  of  Pacts— Wills.  It  is  not  prejudicial  error  to  permit  a 
nonexpert  witness,  on  an  insufficient  detail  of  facts,  to  give 
an  inconsequential  opinion  as  to  the  soundness  of  mind  of  a 
person. 

EVIDENCE:      Opinion    Evidence— Nonexpert    Witness — Detail    of 

6  Pacts— Sufficiency.  The  detail  of  facts  which  will  qualify  a 
nonexpert  witness  to  give  an  opinion  as  to  the  unsoundness  of 
mind  of  a  person,  is  sufficient,  if  such  detail  is  as  to  matters 
somewhat  out  of  the  ordinary,  and  of  a  nature  such  as  to  at- 
tract attention  to  the  mental  condition  of  the  person  in  ques- 
tion. 

EVIDENCE:     Opinion  Evidence — ^Physicians — Opinion  without   De- 

7  tail  of  Pacts.  A  physician,  though  not  an  expert  in  mental 
diseases,  may,  without  a  detail  of  facts,  give  his  opinion  as  to 
the  mental  soundness  of  a  person  professionally  treated  by  him. 

Appeal  from  Polk  District  Court, — Citas.  A.  Dudley,  Judge. 

March  12,  1918. 

This  is  a  contest  over  the  will  of  Ann  Monahan.  The 
proponents  are  two  sons  of  the  testatrix,  and  the  con- 
testants, two  daughters.  There  was  a  verdict  for  the  con- 
testants.   The  proponents  have  appealed. — Affirmed. 

^  Cummins,  Hume   d   Bradshaw,  Hugh  Brennan,   and 
Frank  T.  Jensen,  for  appellants. 

J,  H.  Patton,  for  appellees. 

Evans,  J. — I.  The  activities  of  the  litigation  and  of  the 
trouble  leading  up  thereto  have  been  conducted  mainly  by 
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John  8.  Monahan,  for  the  proponents,  and  by  Rose  Roderick 
for  the  contestants.  The  testatrix  died  at  Des  Moines,  in 
January,  1916,  The  will  under  contest  was  made  June  29. 
1915.  The  property  involved  consists,  in  the  main,  of  a 
200-acre  farm  in  Adair  County,  where  the  testatrix  had  lived 
for  many  years.  She  was  over  eighty  years  of  age  at  the 
time  the  will  was  made.  She  was  of  strong  character  in  her 
day,  but  was  unlearned,  and  unable  to  read  and  write.  She 
had  been  a  widow  for  some  years  prior  to  her  death.  She 
had  six  children:  Tom,  William,  Peter,  John,  Rose,  and 
Mary. 

The  contest  of  the  will  was  based  upon  two  grounds: 
(1)  That  the  testatrix  was  mentally  incompetent  to  make 
a  will;  (2)  that  she  was  unduly  influenced,  more  par- 
ticularly by  her  son  John  S.  Monahan.  Both  issues  were 
submitted  to  the  jury,  and  a  general  verdict  rendered  in 
favor  of  the  contestants.  In  April,  1915,  a  guardian  had 
been  appointed  for  the  testatrix,  and  the  guardianship  was 
in  force  up  to  the  time  of  her  death. 

The  first  ground  of  reversal  urged  by  the  appellants  is 
that  there  was  no  evidence  of  undue  influence,  and  that  such 
issue  should  not  have  been  submitted  to  the  jury.  It  is  con- 
ceded that  there  was  sufficient  evidence  to  go  to  the  jury  on 
the  question  of  mental  competency,  and  especially  in  view 
of  the  presumption  obtaining  by  reason  of  the  guardianship 
proceeding.  In  January,  1915,  the  testatrix  had  made  a 
will,  whereby  she  devised  her  property  equally  among  her 
six  children,  who  were,  at  that  time,  all  living.  Her  son 
William  was  under  guardianship  in  another  part  of  the 
state,  and  account  of  that  fact  was  taken  in  making  pro- 
vision for  him.  Her  son  Tom  lived  in  Polk  County.  John 
lived  in  Seattle,  Washington,  and  Peter,  in  Canada.  The 
daughter  Rose  lived  in  Polk  County,  and  the  daughter  Mary 
in  Adair  County.  For  some  years,  the  testatrix  and  her  son 
Tom  had  made  their  home  with  the  daughter  Rose,  in  Des 
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Moines.  The  son  Tom  looked  after  his  mother's 'business, 
and  aided  her  in  all  necessary  ways.  More  or  less  aid  was 
also  i-endered  by  the  daughter  Rose.  In  the  spring  of  1915, 
the  son  Tom  became  sick,  and  died  from  his  illness  on  May 
13th.  The  son  John  left  home  about  twenty  years  ago.  He 
was  for  four  years  in  the  navy,  and  sailed  the  world.  After- 
wards, he  took  up  his  residence  at  Seattle,  Washington,  and 
engaged  in  various  occupations  there,  being  at  last  a  mem- 
ber of  the  fire  department  of  that  city.  He  made  occasional 
visits  to  his  mother.  About  the  first  ot  April,  1915,  he 
visited  her  at  the  Roderick  home.  This  was  at  the  time  of 
Tom's  illness,  and  such  illness  was  partly  the  occasion  for 
the  visit.  John's  own  evidence,  as  a  witness,  shows  him  to 
have  been  aggressive  in  temperament,  and  very  suspicious 
of  his  sister  Rose.  He  had  been  quite  active  in  correspond- 
ence in  demanding  from  her  information  as  to  the  state  of 
his  mother's  affairs,  and  had  been  quite  resentful  at  the 
meagerness  of  the  information  received.  The  following, 
quoted  from  his  own  testimony  in  chief,  is  illustrative  of 
much  that  transpired  between  him  and  his  sister,  which 
culminated  in  the  will  of  June  29,  1915. 

"Before  this  time,  Rose  and  I  had  a  quarrel  through  a 
letter.  They  claimed  they  were  going  to  keep  it  for  evidence 
against  me.  I  hope  they  do.  That  was  before  I  came  home 
this  last  time,  with  reference  fo  the  affairs  of  my  mother. 
Exhibit  No.  3  and  Exhibit  No:  3-A  are  a  letter  written  to  me 
by  my  sister  Mrs.  Roderick,  with  reference  to  what  I  had 
been  asking, — a  letter  as  to  what  was  going  on.  I  asked 
Mrs.  Roderick  some  question  which  she  did  not  answer. 
This  letter,  Exhibit  No.  3,  will  refer  to  a  couple  of  letters 
dated  some  time  earlier,  where  I  intended  to  show  that  I 
asked  questions  which  I  did  not  think  were  answered  when 
they  should  have  been.  Rose  had  not  been  answering  letters 
as  I  thought  she  should,  and  I  was  suspicious  that  she  was 
not  telling  mother  what  I  wanted  her  to ;  so  I  wrote  a  letter 
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to  Miss  Mame  Curry  (her  name  is  Mrs.  Frankson  now). 
Inside,  I  had  a  letter  addressed  to  mother,  and  I  asked  her 
to  read  mother  that  letter,  and  to  get  mother's  answer  and 
write  me.  Some  way,  Mrs.  Roderick  got  the  letter,  and 
Exhibit  3  is  her  answer  ba^k.  In  this  letter  I  wrote  to 
mother  through  Mame  Curry,  I  asked  who  was  doing 
mother's  business,  and  asked  concerning  some  money  she 
had, — ^how  much  money  she  had  in  the  bank.  I  think  the 
letter  was  dated  about  the  fore  part  of  December,  1914, 
and  I  said  that  I  was  suspicious  that  there  was  some 
crooked  business  going  on;  that  I  could  not  accuse  any- 
body ,of  doing  anything  out  of  the  way,  but  Rose  had  not 
answered  my  letters  promptly  to  the  questions  that  I  asked, 
and  I  thought  I  was  entitled  to  know  that." 

He  arrived  at  his  sister's  home  on  the  first  of  April,  and 
spent  several  days  there.  He  accused  her  freely  of  wrongful 
conduct,  professed  his  suspicions,  demanded  explanations, 
and  accepted  none.  He  rented  a  house  for  his  mother  in 
another  part  of  the  city,  and  he  and  his  mother  occupied 
the  same  for  nearly  three  months.  They  left  the  Roderick 
home  about  the  7th  or  8th  of  April.  According  to  his 
testimony,  he  took  charge  of  his  mother's  business ;  he  found 
the  balance  in  the  bank  too  small;  he  found  many  checks 
which  he  could  not  understand,  and  which  his  mother  did 
not  understand.  He  talked  bitterly  concerning  his  sister 
to  his  mother;  he  asked  her  about  her  will  and  asked  her 
to  send  to  Adair  County  for  it.  The  will  under  considera- 
tion was  made  June  29, 1915,  by  a  reputable  attorney.  John 
was  not  present  when  it  was  made.  Its  provisions  gave  the 
property  to  the  four  children  other  than  Rose.  On  July  1st, 
mother  and  son  started  on  a  trip  to  Canada  to  the  home  of 
Peter,  where  John  left  her  and  returned  to  Seattle.  The 
testatrix  stayed  at  Peter's  home  until  December,  when  she 
returned  to  Des  Moines,  and  died  there,  a  month  later.  The 
foregoing  is  a  mere  outline  of  what  appears  from  the  tes- 
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timony  of  the  proponent  John.     There  are 

^"  bate^^estab-^"       many  Other  details,  npon  which  we  cannot 

annulment?        dwell.     SuflScient  to  Say  that  we  think  the 

undue  influ- 
ence: jury  evidence  was  suflScient  to  justify  a  submis- 

questlon. 

sion  to  the  jury  of  the  question  of  undue  in- 
fluence. And  this  is  especially  so  because  of  the  conceded 
sufficiency  of  the  evidence  to  show  mental  weakness.  Con- 
duct which  might  be  insufficient  to  unduly  influence  a  per- 
son of  mental  strength  might  be  sufficient  to  so  operate  upoi\ 
a  failing  mind.  That  John  had  the  willing  spirit  in  that 
direction  is  beyond  debate,  upon  this  record.  The  fact  of 
undue  influence  must  largely  be  proved,  as  a  rule,  by  cir- 
cumstantial evidence.  There  are  too  many  significant  cir- 
cumstances in  this  case  to  have  warranted  a  directed  ver- 
dict for  the  proponents  on  that  issue. 

II.  The  witness  Rose  Roderick  was  per- 
2.  bvidbncb:  mitted  to  testify  as  follows: 

opinion  evi-  *' 

dence:  conciu-  «Q.  What  is  the  fact,  Mrs.   Roderick, 

sions :  wills :  ^  ' 

t?8ta^to?!  ""^^^     ^s  *^  *^^  ^^^^  of  influence  Jack  (John)  had 

in  regard  to  your  mother,  whether  great  or 
small?    A.  Well,  certainly  it  was  great." 

This  question  was  objected  to,  as  asking  for  a  conclu- 
sion of  the  witness ;  and  the  objection  was  overruled.  Com- 
plaint is  now  made  of  such  ruling.  It  is  strongly  urged  that 
the  answer  of  the  witness  was  a  mere  opinion  or  conclusion 
on  her  part.  We  are  disposed  to  the  view  that  the  ap- 
pellant's point  is  well  taken.  In  the  state  of  this  record, 
however,  the  point  is  entirely  technical,  and  without  prej- 
udice. The  border  line  between  fact  and  conclusion  is  not 
very  well  deflned.  Facts,  so  called,  usually  involve  some 
degree  of  opinion  and  conclusion.  Naturally,  the  border  line 
questions  are  troublesome.  The  question  here  is  close  to  the 
border  line.  The  form  of  the  question  is,  of  course,  less 
objectionable  than  if  it  had  asked  whether  John  had  in- 
fluenced his  mother  to  do  a  particular  act.    Upon  the  record 
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in  this  case,  it  appears,  practically  without  dispute,  from 
the  testimony  of  both  sides,  including  that  of  the  proponent 
as  a  witness,  that  he  did  have  great  influence  upon  his 
mother.  This  is  not  saying  that  it  was  sinister  or  wrongful. 
Neither  did  the  question  objected  to  imply  that.  Conced- 
edly,  the  mother  turned  over  to  John  all  her  business,  stated 
to  various  persons  that  she  had  done  so,  and  trusted  him  im- 
plicitly. The  fact,  therefore,  that  this  witness  was  per- 
mitted to  say  that  John  had  great  influence  over  his  mother, 
added  nothing  substantial  to  the  evidence,  and  could  not 
fairly  be  deemed  prejudicial,  in  any  sense. 

III.  The  proponent  called  John  S.  Mon- 
3.  Trial:  recep-      ahan    in    surrebuttal.      The    following    oc- 

tlon   of  evi-  ® 

dence:  order         curred: 
of  proof:   be- 
lated offer:  «Q.  ^hat  do  you  know,   if  anything, 

about  your  mother  getting  the  money  on 
those  checks  you  have  testified  to?  (Objected  to  by  con- 
testants as  not  surrebuttal.  Objection  sustained.  Propo- 
nents except.)" 

Later,  during  the  examination  of  the  same  witness,  the 
following  occurred : 

"Mr.  Gwin :  Now  we  oflfer,  read,  and  introduce  in  evi- 
dence the  checks  from  5  to  45,  inclusive. 

"Mr.  Patton:  They  are  objected  to  as  not  surrebuttal, 
incompetent,  irrelevant,  and  immaterial. 

"The  Court :  You  may  offer  and  read  in  evidence  those 
checks  which  he  identified  as  the  checks  which  he  showed 
Mrs.  Boderick  that  morning. 

"Mr.  Fagan :  Exhibits  29,  38,  35,  33,  23,  20,  14,  16,  25, 
19  and  22 ;  also  Nos.  5  and  13. 

"The  Court:  Those  may  be  offered  in  evidence.  (Con- 
testants except.)" 

Thereupon  the  following  occurred: 

"Mr.  Patton:  At  this  time,  contestant  Rose  Roderick 
asks  that  all  the  checks  pertaining  to  her  mother's  estate 
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be  oifered  and  received  in  evidence,  and  that  she  be  given 
an  opportunity  to  explain  each  and  every  check  that  goes 
before  this  jury. 

"The  Court :  I  am  going  to  say  to  you  gentlemen  that 
I  am  going  to  tell  this  jury  that  they  are  not  to  consider 
these  checks  at  all.  You  are  just  wasting  the  time  of  the 
court  and  wasting  the  time  of  the  jury.  I  am  going  to  tell 
them  that  that  don't  enter  into  this  controversy.  If  there  is 
a  failure  to  account  for  this  money,  at  a  proper  proceeding 
and  a  proper  place  these  parties  can  account  for  it.  So  far 
as  bearing  upon  this  contest,  they  have  no  bearing  what- 
soever." 

The  subject  here  involved  had  been  first  touched  at 
the  close  of  the  contestants'  rebuttal  by  cross-examina- 
tion of  the  witness  Rose  Roderick,  as  follows: 

"Mr.  Fagan :  The  proponents  now  offer  and  introduce 
and  read  in  evidence  Exhibits  5  to  45  inclusive,  being  the 
checks  identified  by  the  witness  as  being  the  ones  over 
which  she  and  her  brother  J.  S.  Monahan  had  their  trouble, 
and  which  checks  she  says  were  turned  over  to  her  as  a  part 
of  the  cross-examination  of  this  witness,  and  further,  as  the 
checks  identified  by  the  witness  J.  S.  Monahan. 

"Mr.  Patton :  Objected  to  as  not  cross-examination,  in- 
competent and  immaterial,  the  checks  not  being  properly 
identified. 

^The  Court:  So  far  as  determining  this  controversy, 
I  do  not  think  that  these  checks  are  material,  and  for  that 
reason  I  will  sustain  the  objection  to  those  checks.  You 
have  the  question  of  the  controversy  over  them,  but  the 
objection  to  the  checks  is  sustained." 

The  ruling  of  the  court  here  indicated  is  made  the  basis 
of  an  error  relied  upon  for  reversal.  The  argument  in  sup- 
port thereof  is  that  the  evidence  was  material,  as  bearing  up- 
on the  question  whether  the  daughter  Rose  Roderick  had 
defrauded  or  wronged  her  mother.     If  she  had,  this  of  it- 
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self  would  have  been  a  suflBcient  reason  for  discriminating 
against  her,  and  would  have  rebutted  the  presumption  of 
undue  influence.  Much  authority  is  cited  and  argument 
devoted  to  this  proposition.  We  think  the  argument  thus 
put  forward  by  the  appellant  is  sound.  But  we  think  it 
clear,  also,  that  the  argument  is  not  available  to  the  ap- 
pellant as  a  ground  of  reversal.  If  the  introduction  of  these 
checks  was  material  to  the  proof  of  wrongful  administration 
of  her  mother's  business  by  the  contestant,  Rose,  their  offer 
dhould  not  have  been  deferred  until  the  surrebuttal  of  the 
case.  That  was  a  ground  of  the  objection  made  to  it,  and 
it  was  a  suflScient  ground  for  sustaining  the  ruling  of  the 
court.  The  proponents  had  closed  their  main  case  and  the 
contestants  had  closed  their  rebuttal,  before  this  particular 
question  was  precipitated  at  all.  At  the  close  of  contestants' 
rebuttal,  the  proponents  had  touched  the  question  in  the 
cross-examination  of  Rose  Roderick.  The  objection  made  to 
it  there  was  that  it  was  not  cross-examination.  It  is  not 
claimed  now  that  it  was.  So  that  the  ruling  of  the  court 
was,  technically  at  least,  correct.  But  it  does  appear  from 
some  remarks  made  by  the  judge  to  the  attorneys  that  he 
did  not  deem  the  controversy  material,  and  that  he  would 
so  state  to  the  jury.  That  this  statement  by  the  court 
indicated  an  erroneous  view  may  be  conceded.  Neverthe- 
less, it  will  be  noted  from  what  we  have  quoted  above  that 
the  court  did  not  exclude  evidence  of  the  controversy  or  of 
the  merits  thereof.    The  court  said: 

"You  have  the  question  of  the  contro- 
4.  appeat.  a.vd       versy  over  them,  but  the  objection  to  the 
taflon  andTres"-    checks  is  Sustained." 

gToandg:%x.  The  checks  are  not  included  in  this  rec- 

waiver.  *  ord,  and  we  have  no  way  of  knowing  that 

they  would  throw  any  light  upon  any  par- 
ticular testimony  which  had  been  offered.  The  final  ruling 
of  the  court  was  that  certain  of  the  cheeks  were  admitte<l. 
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Thereupon,  the  contestants  asked  that  all  the  checks  be  ad- 
mitted, and  that  the  contestants  be  permitted  to  explain 
them  all.  The  court  thereupon  made  the  statement  last 
quoted  by  us  above.  It  will  be  noted  that  he  there  advised 
the  attorneys  of  what  he  proposed  to  instruct  the  jury  on 
the  subject.  He  did  so  instruct  the  jury  in  Instruction  18. 
No  exceptions  were  taken  to  this  instruction  by -either  party. 
The  appellants  are  therefore  foreclosed  from  now  raising 
such  question.  The  instruction  stands  as  the  law  of  the 
case. 

IV.  Complaint  is  made  of  the  testimony 

^*  opSion^evi-        o^  certain  nonexpert  witnesses,  on  the  gen- 

pert^^^wiSieMT     cral  ground  that  there  was  no  proper  founda- 

tall  of  facts:      tion  laid  as  a  basis  for  their  opinions.    The 

wills.  "■ 

first  of  these  is  the  witness  Pro(itor.  He 
testified  to  the  fact  that  Mrs.  Monahan  had  been  in  his  office 
half  a  dozen  times,  accompanied  by  other  members  of  the 
family.  On  one  occasion,  she  was  there  for  the  purpose  of 
having  a  land  contract  of  some  importance  drawn  by  the 
witness.  Mrs.  Roderick  and  others  were  with  her.  The 
situation  was  explained  by  Mrs.  Roderick.  Proctor  asked 
Mrs.  Monahan's  approval  of  the  explanation.     She  said: 

"I  don't  know  anything  about  it.  I  am  too  old  to  do  any 
business,  and  whatever  Mr.  and  Mrs.  Roderick  said  is  all 
right  with  me." 

Nevertheless,  a  little  later,  the  witness  read  to  Mrs. 
Monahan  the  contract  as  prepared,  and  received  from  her 
the  same  statement  as  before. 

It  will  be  conceded  that  this  was  a  rather  meager  basis 
for  any  opinion  of  mental  unsoundness.  But  the  witness 
did  not  express  such  an  opinion.  His  answer  in  full  was  as 
follows : 

^*Well,  T  did  not  detect  that  she  was  of  unsound  mind  in 
any  way.  She  was  an  old  person,  about  eighty  years  old 
I  think,  and  getting  quite  feeble ;  and  she  admitted,  herself. 
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that  she  was  too  old  to  transact  any  business,  and  she  did 
not  take  any  part  at  all  in  the  business  that  was  transacted 
in  her  matters  in  regard  to  this  contract,  and  she  said 
that  she  left  everything  to  Mr.  and  Mrs.  Roderick.  So, 
drawing  my  conclusion  from  that,  I  should  think  that  her 
mental  strength  was  not  sufficient,  probably,  to  go  aheq,{l 
and  make  the  contract." 

The  forgoing  was  a  mere  repetition  of  what  he  had  al- 
ready testified  to.  The  only  opinion  expressed  was  con- 
tained in  the  last  sentence.  That  was  so  qualified  and  in- 
consequential that  it  could  not  be  deemed  prejudicial,  with- 
out extreme  technicality. 

The  witness  Cutler  was  also  examined 

6.  etidsncb  :  by  the  contestants.    He  was  a  plumber,  and 

denceT  nonez-     had  Called  at  the  home,  at  the  request  of  Mrs. 

DGX*t  witness  * 

detail  of  Roderick,  to  do  some  plumbing.     This  in- 

f sets  *    81lf~ 

flciency.  cluded  the  putting  of  a  sink  in  the  home. 

He  testified: 

^'I  told  her  Mrs.  Roderick  had  sent  me  down  to  make 
an  estimate  on  some  plumbing  work,  run  the  water  in  and 
put  in  a  sink,  and  some  stuff;  and  Mrs.  Monahan  said  she 
didn't  known  anything  about  it,  and  that  she  was  too  old 
to  do  business,  and  for  me  to  go  over  and  see  Mrs.  Roderick. 
I  went  over  and  got  Mrs.  Roderick,  and  we  talked  the  matter 
over,  and  they  showed  me  where  they  wanted  the  fixtures.  I 
took  the  measurements,  and  told  them  that  I  would  make  an 
estimate." 

Two  or  three  days  later,  the  witness  returned,  to  do 
the  work.    He  testified : 

"I  told  Mrs.  Monahan  I  was  coming  down  to  do  the 
work,  and  she  wanted  to  know  who  ordered  me  to  do  it.  I 
told  her,  Mrs.  Roderick.  She  said,  'All  right,  if  Mrs.  Rod- 
erick ordered  you  to  do  it,  go  ahead  and  do  it.'  She  said  she 
didn't  know  if  it  was  all  right  to  place  the  sink  where  we 


12  MoNAHAN  V.  Roderick.  [183  Iowa 

had  talked  about.    I  went  over  and  got  Mrs.  Roderick,  and 
came  back." 

He  testified  further  that,  while  he  was  doing  the  work, 
Mrs.  Monahan  talked  to  him  continuously  about  her  family 
troubles,  though  he  was  an  entire  stranger  to  her.  The 
clfiscriptive  facts  thus  stated  by  the  witness,  though  by  no 
means  conclusive,  nor  perhaps  very  persuasive,  were  yet 
fairly  suflScient  to  attract  attention  to  her  mental  condition. 
The  conduct  stated  was  rather  out  of  the  ordinary,  and  was 
sufficient,  we  think,  to  permit  the  witness  to  base  an  opin- 
ion thereon. 

Dr.  Sanders  was  examined  as  a  witness 
7.  BviDHNCH :  for  the  contestants.    He  purported  to  quali- 

opinion  evl-  .  x-      x-  -i 

cfans  •'  opSion  ^^  ^^  ^°  expert.  He  was  a  regular  practic- 
S*teSti^^^"  ing  physician,  and  had  attended  the  testa- 
trix as  such.  He  had  also  been  the  attend- 
ing physician  of  the  son  Tom  in  his  last  illness,  and  had  fre- 
quently seen  the  testatrix  during  his  attendance  upon  Tom. 
The  following  question  was  put  to  him : 

"Q.  Doctor,  I  will  ask  you,  basing  your  answer  upon 
your  associations  with  Mrs.  Monahan  and  your  conversa- 
tions with  her  and  your  observations  of  her  conduct,  the 
things  which  she  said  and  your  observation  of  her  physical 
condition  and  her  mental  condition,  whether  or  not,  during 
the  period  covered  by  your  testimony,  Mrs.  Monahan  was  of 
sound  mind? 

"Mr.  Qwin :  That  is  objected  to  for  the  reason  that  the 
witness  is  incompetent,  and  for  the  further  reason  that  the 
facts  stated  by  the  witness  would  not  warrant  a  physician 
or  an  expert  in  testifying  in  the  affirmative  to  the  question 
propounded. 

"The  Court:  I  think  that  is  a  good  objection  to  that 
question,  Mr.  Patton.  Are  you  putting  him  on  here  as  a 
nonexpert  or  an  expert? 
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"Mr.  Patton :  I  qualified  him, — I  undertook  to  q^ualif  j 
him  as  an  expert." 

The  answer  wag  "No."  This  testimony  was  further  ex- 
plained on  cross-examination  as  follows: 

"Mrs.  Monahan  did  not  have  a  lesion  of  the  brain.  I 
did  not  make  any  examination  to  see.  She  did  not  have 
delusions  or  hallucinations.  What  I  mean  is  that  her  mind 
was  weakened  from  age  or  infirmities  or  sickness,  that  was 
all.  It  was  not  normal,  I  don't  think.  It  was  just  a  decline, 
a  breaking  up  of  the  tissues,  just  old  age,  senility.  I  could 
not  say  as  she  had  it  in  the  worst  form.  In  my  experience, 
I  have  treated  cases  or  observed  cases  of  senility, — ^not  what 
you  call  senile  dementia,  but  just  senility  alone.  Senile 
dementia  is  a  further  advancement  of  the  disease  or  decay. 
I  don't  think  she  had  dementia,  but  she  was  more  like  what 
we  call  feeble-minded.  I  treated  her  for  chronic  con- 
stipation." 

The  argument  now  made  by  appellant  is  that  the  wit- 
ness, being  nonexpert,  should  not  have  been  permitted  to 
express  his  opinion  of  mental  unsoundness,  inasmuch  as  he 
had  not  stated  the  facts  upon  which  he  based  such  opinion. 
As  already  indicated,  the  witness  purported  to  qualify  as  an 
expert.  It  is  not  pointed  out  in  appellant's  argument  where- 
in the  attempted  qualification  was  deficient.  It  did  appear 
in  the  cross-examination  that  the  witness  was  not  a  special- 
ist in  mental  diseases.  This  would  not  necessarily  destroy 
his  expert  character.  The  boundaries  of  the  field  of  expert 
knowledge  are  somewhat  indefinite.  There  are  varying  de- 
grees, also,  of  expert  knowledge  upon  any  subject;  A 
regular  practicing  physician  is  usually  regarded  as  expert, 
at  least  to  some  extent,  and  for  some  purposes.  We  see  no 
reason  to  say  that  he  is  not  qualified,  as  such,  to  give  an 
opinion  as  to  the  feeble-minded  condition  of  a  patient  under 
his  care. 

It  is  true  that  the  trial  court  admitted  this  testimony 
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upon  a  ground  that  is  quite  untenable.  The  court  held, 
in  effect,  that  the  question  was  proper,  because  it  asked  the 
opinion  of  the  witness  whether  the  mind  of  the  testatrix  was 
sound,  and  did  not  ask  whether  it  was  unsound.  The  theory 
seemed  to  be  that  it  would  not  have  been  proper  to  ask  this 
witness  for  an  opinion  whether  the  mind  of  the  testatrix 
was  unsound.  Of  course,  the  negative  answer  of  the  wit- 
ness in  effect  reduced  the  question  to  that  very  form. 
Naturally,  the  reason  thus  given  for  the  ruling  is  assailed  in 
argument  by  the  appellant.  The  reason  was  bad,  but  the 
ruling  was  proper. 

The  foregoing  are  the  important  questions  presented 
for  our  consideration.  The  record  is  voluminous.  Many 
minor  alleged  errors  are  assigned  and  argued.  We  cannot 
deal  with  them  in  detail  without  extending  our  opinion 
unduly.  None  of  the  instructions  given  by  the  court  were 
excepted  to  by  appellants,  and  this  meets  a  number  of  their 
assignments  of  error.  A  careful  consideration  of  all  the 
errors  specified  as  grounds  of  reversal  satisfies  us  that  none 
of  them  can  fairly  be  sustained.  The  record  satisfies  us  that 
the  trial  below  was  essentially  fair,  and  the  verdict  is  fairly 
supported  by  the  evidence.  The  judgment  below  will,  there- 
fore, be — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Alexander  Mullen,  Appellant,  v.  D.  P.  Crawford, 

Appellee. 

BBOKEBS:  Compensation — ^Frand  of  Principal — ^Evidence — Sufll- 
ciency.  Evidence  reviewed,  and  held  insufficient  to  show  that 
the  principal,  In  order  to  avoid  the  payment  of  a  commission, 
had  fraudulently  availed  himself  of  the  efforts  of  the  broker. 
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Appeal  from  Polk  District  Court. — ^W.  H.  McHbnry,  Judge. 

March  12,  1918. 

This  is  an  action  at  law  by  a  real  estate  agent  to  re- 
cover a  commission  for  an  alleged  sale  of  real  estate  for  the 
defendant  At  the  close  of  plaintiff's  evidence,  there  was 
a  directed  verdict  for  the  defendant.  The  plaintiff  has  ap- 
pealed.— Affirmed. 

J.  G.  Myerly,  for  appellant. 

M.  E.  Penquite  and  Miller  d  Wallingford,  for  appellee. 

Evans,  J. — The  plaintiff  is  a  real  estate  agent  in  Des 
Moines.  The  defendant  Was  the  owner  of  a  farm  of  120 
acres  in  Polk  County,  which  he  had  listed  for  sale  with  va-. 
rious  agencies,  including  the  plaintiff.  The  price  at  which 
the  same  was  listed  to  the  plaintiff  was  $150  an  acre  net 
to  the  defendant,  and  a  commission  of  two  per  cent  Two 
or  three  months  later,  the  defendant  himself  sold  his  farm 
to  one  Dora  Baymond.  The  plaintiff  does  not  claim  that  he 
produced  this  customer,  but  he  does  claim  that  there  was 
certain  collusion  between  the  defendant  and  two  or  three 
other  persons  to  bring  about  a  sale  of  the  defendant's  land 
to  one  Efner,  and  that  Efner  was  a  customer  of  the  plain- 
tiff's. The  facts  relied  upon  by  the  plaintiff  as  showing  such 
collusion  or  conspiracy  are  substantially  as  follows:  He 
had  learned  that  a  certain  80-acre  farm  belonging  to  Efner, 
of  Newton,  was  for  sale,  and  he  proposed  to  defendant, 
Crawford,  that  he  would  try  to  get  a  trade  for  him.  He 
wrote  to  Efner.  His  only  reply  was  a  telephone  message 
from  A.  H.  Raymond,  a  real  estate  agent  of  Newton,  to 
the  effect  that  he  was  representing  Efner.  There  was  some 
talk  of  a  proposed  trade.  Later,  another  telephone  con- 
versation was  had  with  Raymond,  whereby  he  transmitted 
an  offer  to  trade  the  Efner  80  for  the  Crawford  120,  and 
|2,000.  This  proposition  being  submitted  to  Crawford,  it 
was  rejected.    This  was  in  September,  1915.    Later,  in  No- 
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vember,  1915,  the  defendant,  Crawford,  received  an  offer 
from  Dora  Raymond,  wife  of  A.  H.  Raymond,  of  f  145  an 
acre  for  his  farm,  and  he  accepted  the  offer.  Some  time 
later,  through  A.  H.  Raymond,  Crawford  also  purchased 
the  Efner  farm,  for  f 20,000.  Still  later,  Raymond  traded 
the  Crawford  farm  to  Efner  for  land  in  South  Dakota.  Still 
later,  Efner  traded  the  Crawford  farm  to  Altemeyer,  the 
deed  therefor  being  later  made  from  Dora  Raymond  to 
Altemeyer.  The  plaintiff  used  as  his  witnesses  Dora  Ray- 
mond, Efner,  and  Altemeyer.  Their  testimony  discloses 
no  collusion.  There  is  a  certain  harmony  to  be  found  in  tbie 
successive  deals  that  was  well  calculated  to  excite  the 
suspicion  of  the  plaintiff.  But  this  is  somewhat  accounted 
for  by  the  fact  that  all  the  deals  were  brought  about  through 
Raymond.  Altemeyer's  testimony  shows  that  he  had  talked 
with  Raymond  about  buying  the  Crawford  farm  as  early  as 
November,  1915,  although  he  did  not  actually  obtain  it  un- 
til some  weeks  thereafter.  Raymond's  knowledge  of  Alte- 
meyer's  readiness  to  buy  may  have  stimulated  the  purchase 
of  the  farm  by  his  wife.  There  is  no  claim  by  plaintiff  that 
Raymond  owed  him  any  duty,  as  subagent  or  otherwise. 
Whatever  plans  Raymond  worked  through,  there  is  no  evi- 
dence that  would  warrant  a  finding  that  the  defendant  had 
anything  to  do  with  them,  or  knew  in  advance  what  they 
were,  except  the  mere  fact  that  he  sold  to  Raymond's  wife 
his  own  farm,  and  that  he  afterwards  bought  the  Efner 
farm.  It  appears  aflftrmatively  that  all  these  parties  were 
strangers  to  the  plaintiff.  Nor  does  it  appear  that  the  de- 
fendant had  any  previous  acquaintance  with  any  of  them. 
There  is  no  motive  apparent  why  the  defendant  should  enter 
into  any  conspiracy.  If  the  plaintiff  had  furnished  to  the 
defendant  a  customer  at  f  150  per  acre  net,  it  would  have 
been  clearly  to  the  defendant's  interest  to  accept  it.  He 
was  not  bound  to  accept  from  the  plaintiff  a  customer  at 
a  lower  price,  although  he  was  at  liberty  to  accept  a  lower 
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price  from  another  customer.  Of  course,  if  the  plaintiff  had 
presented  a  customer  ready,  able,  and  willing  to  buy  upon 
the  defendant's  terms,  then  the  defendant  could  not  defeat 
the  plaintiff's  commission  by  accepting  a  smaller  price  from 
the  purchaser.  But  such  is  not  the  case  presented.  The 
theory  of  the  plaintiff  is  that  Efner  was  his  customer,  and 
that  the  defendant,  in  effect,  sold  to  him.  The  evidence 
is  not  sufficient  to  sustain  a  finding  in  support  of  such 
theory.  The  trial  court,  therefore,  properly  directed  a  ver- 
dict, and  its  judgment  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


National  Sewer  Pipe  Company,  Appellee,  v.  Smith-Jaycox 

Lumber  Company,  Appellant. 

COBPOBATIONS:     Capital  Stock,  Etc. — ^Retirement  by  Purcliase  of 

1  CK>0€l6 — ^Enforceability.     A    provision    in    certificates    of   stock 

(transferable  only  by  holder,  and  on  the  books  of  the  corpo- 

ration)  to  the  effect  that  the  holder  thereof  may  employ  the 

stock  in  payment  of  the  products  of  the  issuing  corporation, 

may  not  be  enforced  by  a  partnership  of  which  the  holder  is  a 

member,  even  though,  to  the  knowledge  of  the  corporation,  the 
stock  was  purchased  with  partnership  funds,  and  issued  to  the 

individual   member   of   the   partnership   as   a   matter   of   con- 
venience. 

PABTNEBSHIP:     The  Finn,  Powers  and  Property— Distinct  Enti- 

2  ties.  A  partnership  is  an  entity,  separate  and  distinct  from 
the  individual  members  thereof,  and  contract  relations  with 
the  individual  members,  as  such,  create  no  privity  of  contract 
between  the  one  so  contracting  and  the  partnership. 

Appeal  from  Hamilton  Distrct  Court, — E.  M.  McCall, 

Judge. 
March  12,  1918. 
Action  on  account  for  flue  lining  and  tile  purchased  by 

Vol.    183  lA.— 2 
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defendant  of  plaintiff.  The  jury,  by  direction  of  the  court, 
returned  a  verdict  in  favor  of  the  plaintiff  for  the  amount 
claimed.    Defendant  appeals. — Affirmed. 

D.  C.  Chase,  for  appellant. 

Wesley  Martin  and  0.  /.  Henderson,  for  appellee. 

Stevens,  J. — Plaintiff  is  a  corporation 
^*  cap^iuf^™ck® '    organized  under  the  laws  of  Iowa,  and  doing 

etc      rptir^' 

ment  by  pur-  busiuess  at  Wcbstcr  City  in  this  state,  and 
jroods:  en-         the  defendant  is  a  copartnership,  composed 

of  Benjamin  Jaycox  and  F.  A.  Smith,  doing 
business  at  Blairsburg,  Iowa.  This  action  is  on  account  for 
products  of  plaintiff  corporation  purchased  of  it  by  defend- 
ant in  1914.  Defendant  admits  that  it  purchased  the  items 
of  merchandise  set  out  in  plaintiff's  petition,  and  avers  that, 
on  June  30, 1912,  and  on  May  6, 1913,  plaintiff  issued  certain 
certificates  of  the  preferred  stock  of  plaintiff  corporation,  of 
the  par  value  of  f  100  each,  to  Benjamin  Jaycox,  which  con- 
tained the  following  provision : 

"After  January  1,  1914,  each  holder  of  the  preferred 
stock  at  his  option  may  retire  the  same  at  33J^%  per  an- 
num in  the  products  of  the  company  at  current  prices.'' 

Defendant  further  alleged  that,  at  the  time  of  the  pur- 
chase of  said  merchandise,  Jaycox  stated  to  the  secretary 
of  plaintiff  company  that  he  desired  to  pay  therefor  with 
the  certificates  of  stock  held  by  him;  that,  prior  to  the 
commencement  of  this  suit,  he  tendered  said  stock  to  the 
plaintiff's  secretary  in  an  amount  sufficient  to  pay  the  ac- 
count, but  avers  that  the  tender  was  declined  by  him.  De- 
fendant further  alleged  that  said  stock  was  purchased  with 
the  funds  of  defendant,  and  taken  in  the  name  of  Benjamin 
Jaycox  for  convenience  only,  all  of  which  was,  at  the  time, 
well  known  to  the  officers  of  .plaintiff. 

At  the  time  of  the  transactions  above  referred  to, 
Benjamin  Jaycox  was  in  full  management  and  control  of 
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the  defendant  company,  which  was  engaged  in  the  business 
of  buying  and  selling  lumber,  drain  tile,  and  other  mer- 
chandise. All  of  the  transactions  in  question  were  con- 
ducted on  behalf  of  the  defendant  by  Mr.  Jaycox. 

I.  It  will  be  observed  from  the  foregoing  statement 
that  the  four  shares  of  preferred  stock  were  issued  by  plain- 
tiff to,  and  held  in  the  name  of,  Benjamin  Jaycox.  The  evi- 
dence showed,  however,  that  same  was  purchased  with  the 
funds  of  defendant,  and  carried  as  assets  of  the  company 
on  its  books.  The  certificates  of  stock,  in  addition  to  the 
provision  above  quoted,  also  provided  that  same  was  trans- 
ferable on  the  books  of  the  company  by  the  holder  thereof,  in 
person  or  by  his  authorized  attorney,  in  writing,  and  upon 
the  surrender  of  said  certificates,  properly  endorsed.  The 
stock  in  question  had  not  been  transferred  to  the  defendant 
company,  and  Benjamin  Jaycox  appeared  on  the  books  of 
plaintiff  as  the  holder  thereof.  It  is  the  claim  of  counsel  for 
defendant  that,  as  the  stock  was  purchased  with  the  fundn 
of  defendant,  with  the  knowledge  of  plaintiff,  and  for  de- 
fendant's use  and  benefit,  and  taken  in  the  name  of  Benj- 
amin Jaycox  only  as  a  matter  of  convenience,  the  defendant 
is,  in  reality,  the  holder  thereof,  and  that  plaintiff  was 
bound  to  receive  the  same,  in  accordance  with  the  provision 
above  quoted,  in  payment  of  said  account. 

In  a  controversy  between  Benjamin  Jay- 
^*  xb"^flrm,*pow.    ^^^  ^^^  ^^^  defendant  company  involving 
erty^disBnS'     the  Ownership  or  right  to  the  proceeds  of 
^'  said  stock,  it  would,  of  course,  be  competent 

to  show  that  same  was  purchased  with  the  funds  of  the 
company,  and  taken  in  the  name  of  Jaycox  as  a  matter  of 
convenience  only,  and  that  he  held  the  same  in  trust  for  the 
company;  but  the  controversy  here  is  between  the  plaintiff 
corporation  and  the  defendant  company,  which  is  not  the 
holder  of  the  stock.  The  defendant  copartnership,  although 
its  assets  may  largely  belong  to  Benjamin  Jaycox  and  its 
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affairs  be  managed  exclusively  by  him,  is,  nevertheless,  a 
separate  entity,  and  is  sued  as  such  herein.  That  a  co- 
partnership is  a  separate  entity,  and  that  a  judgment 
against  it  cannot  be  levied  upon  the  individual  property  of 
its  members,  see  the  following  authorities:  National  City 
Bank  of  Chicago  v.  Fairhank  State  Bank,  173  Iowa  489; 
Mudge  v.  Railway  Mail  Eq.  Co.,  167  Iowa  656;  Capital 
Food  Co.  V.  Globe  Coal  Co,,  142  Iowa  134;  Lansing  v.  Sever 
Land  Co.,  158  Iowa  693. 

The  option  to  the  holder  of  said  stock  to  surrender  the 
same  in  payment  for  the  products  of  the  plaintiff  company 
at  current  prices,  at  the  rate  of  33J^%  thereof  per  annum, 
is,  by  the  express  terms  of  the  certificates  of  stock,  given  to 
the  holder  thereof.  The  holder  in  this  case  is  Benjamin 
Jaycox.  The  purchaser  of  the  merchandise  in  question  was 
the  Smith-Jaycox  Lumber  Company.  We  perceive  no  theory 
upon  which  the  defendant  company,  which  is  not  the  holder 
of  the  shares  of  stock  in  question,  could  avail  itself  of  the 
privilege  therein  extended  to  the  holder,  even  though  he  be 
a  member  of  said  copartnership.  In  the  absence  of  agree 
ment  to  the  contrary,  a  creditor  cannot  be  compelled  to 
receive  anything  but  money  in  payment  of  indebtedness  due 
him.    3  Elliott  on  Contracts,  Sections  1925,  1926,  1927. 

There  was  no  contractual  relation  between  plaintiff  and 
the  defendant  as  to  said  shares  of  stock,  and  plaintiff  at  no 
time  appears  to  have  agreed  to  accept  same  in  payment  of 
the  account  of  defendant  company.  It  is  alleged  in  defend- 
ant's answer  that  Benjamin  Jaycox,  at  the  time  of  the  pur- 
chase of  said  merchandise,  arranged  with  the  representative 
of  plaintiff  to  pay  therefor  with  said  stock;  but,  upon 
examination  of  the  abstract,  we  find  that  the  evidence  relied 
upon  by  defendant  upon  this  point  was  either  excluded  on 
objection,  or  stricken  on  motion  of  counsel  for  plaintiff. 
It  is  unnecessary  to  discuss  other  questions  argued  by  conn- 
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sel.    For  the  reasons  indicated,  the  judgment  of  the  lower 
court  must  be,  and  is, — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Mary  A.  Nolan,  Appellant,  v.  Wm.  H.  Glynn  et  al., 

Appellees. 

APPEAL  AND  EBBOB:  Supersedeas  Bonds — ^Liability.  A  super- 
sedeas bond,  conditioned  as  provided  by  statute,  becomes  a  nuU- 
ity  upon  the  final  entry  by  the  appellate  court  of  an  order  of 
reversal  and  for  new  trial,  with  Judgment  against  appellee  for 
all  the  costs  of  appeal.  So  held  where  appellee,  after  reversal 
and  on  new  trial,  obtained  a  second  judgment,  and  sought  to 
hold  the  former  supersedeas  bond  therefor.  (Sec.  4128,  Code, 
1897.) 

Appeal  from  Madison  District  Court. — ^Lorin  N.  Hays, 

Judge. 

March  12,  1918. 

Action  against  sureties  *on  a  supersedeas  bond.  The 
opinion  shows  the  facts.  A  demurrer  to  i)etition  was  sus- 
tained, and  plaintiff's  petition  dismissed.  Plaintiff  appeals. 
— Affirmed. 

Rohhins  &  Bonn^  A,  W.  Wilkinson,  and  A.  V,  Proiuh 
foot,  for  appellant. 

Berry  d  Watson  and  John  A.  Ouiher,  for  appellees. 

Oaynob,  J. — This  appeal  is  from  the  action  of  the  court 
in  sustaining  a  demurrer  to  a  petition  filed  by  the  plaintiff, 
in  which  she  alleges  the  following  facts  as  a  basis  for  re- 
covery : 

On  the  20th  day  of  November,  1911,  she  obtained  judg- 
ment against  the  defendant  William  H.  Glynn.  On  the  15th 
day  of  February,  1912,  the  said  William  H.  Glynn,  defend* 
ant,  appealed  to  the  Supreme  Court  from  the  judgment 
so  rendered,  and  for  the  purpose  of  staying  further  pro- 
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ceedings  on  said  judgment^  executed  a  bond,  the  material 
provisions  of  which  are  as  follows : 

"Now  if  the  said  appellant,  W.  H.  Glynn,  shall  pay  to 
said  appellee  all  costs  and  damages  that  shall  be  adjudged 
against  said  appellant  on  said  appeal,  and  shall  also  satisfy 
or  perform  the  said  judgihent  or  order  appealed  from,  in 
case  it  shall  be  aflStmed,  and  any  judgment  or  order  which 
the  Supreme  Court  may  render  or  order  to  be  rendered  by 
the  said  district  court,  then  this  obligation  to  be  void,  other- 
wise to  be  and"  to  remain  in  full  force  and  effect." 

The  bond  so  executed  was  signed  by  the  other  defend- 
ants as  sureties.  The  case  so  appealed  was  duly  submitted 
to  the  Supreme  Court,  and,  on  the  25th  day  of  September, 
1913,  the  judgment  was  reversed,  and  the  cause  remanded 
to  the  district  court  for  further  proceedings.  A  procedendo 
issued,  directing  the  district  court  to  proceed  in  the  manner 
required  by  law,  and  in  harmony  with  the  opinibn.  On  the 
30th  day  of  March,  1914,  the  district  court,  in  obedience 
to  the  order  of  the  Supreme  Cfourt,  proceeded  to  a  retrial  of 
said  cause  to  a  jury,  and  on  the  3d  day  of  April,  1914, 
another  verdict  was  rendered  in  favor  of  the  plaintiff  and 
against  the  defendant  Glynn,  and  judgment  entered  there- 
on. No  part  of  the  last  judgment  has  been  paid  by  the 
defendant  or  anyone  for  him,  and  said  judgment  remains 
wholly  unsatisfied.  The  plaintiff  claims  that  the  failure 
to  pay  said  last  named  judgment  constitutes  a  bfeach  of 
the  conditions  of  the  appeal  bond  given  by  the  defendant 
to  supersede  the  execution  of  the  first  judgment. 

Plaintiff  further  alleges  that,  in  order  to  protect  her 
rights,  as  evidenced  by  said  judgment,  she  has  been  com- 
pelled to  employ  counsel,  and  incurred  expense  for  counsel 
fees  in  a  large  sum.  She  also  allies  that  the  costs  in 
neither  the  first  nor  the  second  trial  have  been  paid.  She  fur- 
ther alleges  that  defendant  Glynn,  after  filing  the  bond, 
disposed  of  all  his  property,  leaving  insufficient  to  pay 
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either  of  said  judgments.  She  prays  that  she  may  have 
judgDient  against  the  defendants,  as  sureties  upon  the 
appeal  bond,  for  the  amount  of  the  last  named  judgment, 
together  with  the  costs  accruing  on  both  trials,  with  ex- 
penses for  attorneys'  fees,  etc. 

To  this  petition  defendants  demurred,  on  the  ground 
that  the  petition  shows  on  its  face  that  the  Supreme  Court 
reversed  the  judgment  entered  in  the  lower  court,  and 
remanded  the  said  cause  to  the  district  court  for  further 
proceedings,  and  specifically  shows  that  no  judgment  was 
rendered  in  the  Supreme  Court  against  these  defendants  or 
either  of  them ;  nor  did  the  said  court  order  any  judgment 
entered  in  any  other  court  against  either  of  these  defend- 
ants, and  the  only  judgment  entered  by  said  Supreme  Court 
was  a  judgment  against  the  plaintiff. 

This  demurrer  was  sustained  by  the  court,  and  judg- 
ment was  entered,  dismissing  plaintiff's  petition.  From 
this,  plaintiff  appeals. 

The  only  question  presented  here  is  whether  the  facts 
stated  by  the  plaintiff  entitle  her  to  the  relief  prayed  for. 

The  action  originally  brought  was  to  recover  damages 
for  a  breach  of  promise  of  marriage.  This  was  tried  to  a 
jury,  and  a  judgment  rendered  in  plaintiff's  favor.  Defend- 
ant  appealed  from  the  judgment,  claiming  that  the  judg- 
ment was  not  binding  on  him  as  a  judgment,  for  the  reason 
that  errors  were  committed  in  procuring  the  same,  to  the 
prejudice  of  the  defendant.  To  stay  the  execution  of  the 
judgment,  pending  the  appeal,  he  gave  the  bond  in  question, 
with^the  defendants  herein  as  sureties.  This  is  what  is  de- 
nominated a  supersedeas  bond,  and  is  provided  for  in  Sec 
tion  4128  of  the  Code  of  1897,  and  reads  as  follows : 

"No  proceedings  under  a  judgment  ♦  •  ♦  shall  be 
stayed  by  an  appeal,  unless  the  appellant  executes  a  bond 
with  one  or  more  sureties  *  •  •  to  tlie  effect  that  he 
will  pay  to  the  appellee  all  costs  and  damages  that  shall  be 
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adjudged  against  him  on  the  appeal;  and  will  satisfy  and 
perform  the  judgment  •  •  • .  appealed  from  in  case  it 
shall  be  affirmed,  and  any  judgment  ♦  ♦  ♦  which  the 
Supreme  Court  may  render,  or  order  to  be  rendered  by  the 
inferior  court.  •  ♦  ♦  When  thus  filed  and  approved, 
the  clerk  shall  issue  a  written  order  requiring  the  appellee 
and  all  others  to  stay  all  proceedings  under  such  judgment." 

The  bond  given  was  given  under  this  statute,  and  the 
only  purpose  and  object  of  the  bond,  and  all  that  it  ac- 
complished, was  to  stay  proceedings  under  the  judgment 
appealed  from  until  final  disposition  in  the  court  to  which 
the  appeal  was  taken. 

The  conditions  of  the  statute  and  of  the  bond  were: 

1.  That  the  sureties  on  the  bond  will  pay  to  the  appel- 
lee all  costs  and  damages  that  shall  be  adjudged  against 
him  on  the  appeal. 

2.  To  satisfy  and  perform  the  judgment  appealed  from, 
in  case  the  same  is  affirmed. 

3.  To  pay  any  judgment  which  the  Supreme  Court  may 
render. 

4.  To  pay  any  judgment  which  the  Supreme  Court  may 
order  to  be  rendered  in  the  court  from  which  the  appeal  was 
taken. 

1.  The  liability  of  the  sureties  must  be  found  in  their 
obligation,  and  cannot  be  extended  beyond  that.  Their 
duty  and  their  obligation  are  contractual  ones,  and  must 
be  found  within  the  limits  of  the  contract  made.  No  ob- 
ligation is  imposed  upon  the  sureties  by  the  bond,  except 
those  obligations  which  they  assumed  in  their  contract.  Had 
the  sureties  bound  themselves  to  pay,  or  had  the  bond  been 
conditioned  for  the  payment  of  any  judgment  that  might 
subsequently  be  rendered  against  the  defendant,  a  different 
^  question  would  be  presented.  Here,  the  only  obligation 
assumed  by  the  sureties  was  to  pay  costs  and  damages  as- 
sessed against  the  defendant  on  appeal.  No  costs  or  dam- 
ages were  assessed  against  the  defendant  on  appejal. 
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2.  To  satisfy  and  perform  the  judgment  appealed  from 
in  case  it  was  afSrmed.  It  was  not  affirmed;  and  this  condi- 
tion on  which  they  were  required  to  pay  did  not  arise. 

3.  To  satisfy  any  judgment  which  the  Supreme  Court 
may  order.  The  only  judgment  ordered  by  the  Supreme 
Court  was  a  judgment  against  the  plaintifiF  for  the  costs  of 
the  appeal. 

4.  To  satisfy  any  judgment  which  the  Supreme  Court 
on  the  appeal  found  the  plaintiff  entitled  to,  and  ordered  the 
district  court  to  enter.  On  appeal  this  court  did  not  find 
the  plaintiff  entitled  to  anything,  reversed  the  case,  and 
remanded  it  for  retrial. 

The  reversal  constitutes  a  declaration  that  the  judg- 
ment below  was  not  rightly  entered,  on  account  of  errors 
found  in  the  record  which  vitiated  the  judgment.  A  declara- 
tion from  this  court  that  the  judgment  was  wrongly  entered 
against  the  defendant  is,  in  effect,  a  declaration  that  the 
plaintiff  had  no  judgment  which  she  had  a  right  to  enforce 
against  the  defendant.  The  giving  of  the  supersedeas  bond 
in  question,  therefore,  was  to  stay  the  execution  of  a  judg- 
ment which  this  court  found  was  wrongfully  entered  against 
the  defendant.  The  staying  of  such  a  judgment  worked  no 
prejudice  to  the  plaintiff.  Having  a  judgment  that  was  er- 
roneously entel^d,  she  had  a  judgment  wjiich  she  could  not 
rightly  enforce.  The  reversal  was  a  declaration  to  that  ef- 
fect. This  court,  in  reversing  the  case,  found  that,  because 
of  errors  prejudicial  to  the  defendant,  shown  in  the  record 
to  have  been  committed  on  the  trial,  the  judgment  was 
wrongfully  entered  against  the  defendant.  That  judgment 
was,  therefore,  set  aside,  and  upon  reversal  became  of  no 
binding  effect  as  against  the  defendant.  Upon  a  retrial,  un- 
der proper  proceedings,  we  assume,  another  judgment  was 
entered.  These  sureties  were  not  party  to  this  other  judg- 
ment, nor  did  they  bind  themselves  in  any  way  to  pay  this 
later  judgment.    Their  contract  bound  them  only  to  such 
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orders  and  judgments  as  were  made  or  rendered  by  the 
Supreme  Court,  to  which  appeal  was  taken.  The  condition 
of  the  bond  was  to  stay  the  execution  of  what  was  claimed  to 
be  an  erroneous  judgment  The  Supreme  Court,  by  revers- 
ing the  case^  said  it  was  an  erroneous  judgment.  The  con 
dition  of  the  bond  was  to  perform  the  judgment  in  the  event 
that  the  defendant  was  mistaken  in  saying  that  it  was  an 
erroneous  judgment,  with  the  added  obligation  to  pay  all 
costs  and  damages  adjudged  against  appellant  on  appeal, 
and  to  pay  any  judgment  which  the  Supreme  Court  rendered 
on  appeal,  or  any  judgment  which  the  Supreme  Court  or- 
dered the  district  court  to  render.  There  was  no  condition 
in  the  bond  that  placed  upon  the  sureties  the  duty  of  dis- 
charging any  other  judgments  rendered  or  ordered  to  be 
rendered  by  the  Supreme  Court.  The  judgment,  the  execu- 
tion of  which  was  stayed  by  the  bond,  having  been  reversed 
and  held  erroneous,  became  nonenforcible  by  execution  or 
otherwise.  The  bond  and  the  undertaking  of  the  sureties 
therein  had  fulfilled  their  purpose,  and  the  judgment  ap- 
pealed from  ceased  to  exist  as  an  instrument  upon  which 
liability  could  be  predicated. 

Upon  the  rendition  of  the  first  judgment,  this  situation 
presented  itself:    The  defendant  said  to  the  plaintiff: 

"You  are  not  entitled  to  a  judgment  against  me  upon 
the  record  you  have  made.  I  desire  to  take  this  to  the 
Supreme  Court,  and  have  that  question  determined.  To  the 
end  that  you  may  be  protected  while  this  matter  is  being  de- 
termined, I  will  give  you  a  bond,  with  sureties,  conditioned 
that,  in  the  event  I  am  wrong,  and  you  are  entitled  to  a  judg- 
ment upon  the  record  you  have  made,  I  will  pay  the  judg- 
ment; or  if,  upon  the  record  you  have  made,  the  Supreme 
Court  determines  and  adjudges  costs  and  damages  against 
me,  I  will  pay  those;  or  if,  upon  the  record  you  have  made, 
the  Supreme  Court  renders  any  judgment  against  me,  I  will 
pay   that;    or   if,   upon   the   record   you   have  made,   the 
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Supreme  Court  orders  the  district  court  to  enter  judgment 
against  me,  I  will  pay  that."  , 

There  is  no  condition  in  the  bond  by  the  terms  of  which 
the  sureties  undertook  to  pay  the  plaintiff  anything,  in  the 
event  the  defendant  was  successful  in  his  contention  that, 
on  the  record,  the  judgment  could  not  stand.  The  only  pro- 
vision or  condition  in  the  bond  for  the  payment  to  the  plain- 
tiff of  any  sum  by  these  sureties,  other  than  that  based  on 
a  failure  of  the  defendants  to  sustain  their  position  that  the 
judgment  below  was  not  sustained  by  the  record,  were  these 
other  conditions,  that  they  would  pay  any  judgment  or 
order  which  the  Supreme  Court  should  render  upon  that 
record,  or  any  judgment  which  the  Supreme  Court,  upon  the 
record  made,  should  order  the  district  court  to  enter.  These 
are  the  conditions,  and  the  only  conditions,  of  the  bond  upon 
which  these  sureties  assumed  any  liability,  and  none  of  these 
conditions  have  been  broken,  and,  therefore,  no  liability  at- 
taches. The  defendant  succeeded  in  obtaining  all  that  he 
sought  to  obtain  by  the  appeal,  so  far  as  this  record  shows. 

In  2  Brandt  on  Suretyship  and  Guaranty  (3d  Ed.),  Sec- 
tion 530,  it  is  said: 

"The  surety  in  an  undertaking  on  appeal  who  stipulated 
to  pay  the  costs  awarded  against  the  appellant  and  the 
amount  of  judgment,  if  it  is  affirmed,  is  liable  only  upon  the 
affirmance  of  that  appeal  'from  the  then  existing  judgment." 

In  passing  upon  a  similar  question  to  the  one  involved 
here,  the  Supreme  Court  of  Wisconsin,  in  Lehman  v.  Amster- 
dam Coffee  Co.,  151  Wis.  207,  used  this  language: 

"No  costs  or  damages  were  awarded  against  them  on  the 
appeal,  nor  was  the  judgment  or  any  part  thereof  affirmed. 
•  *  *  No  part  of  the  original  judgment  was  left  in 
existence  after  the  judgment  in  this  court  upon  the  former 
appeal.  The  fact  that  another  judgment  might  be  rendered 
in  the  future  by  the  trial  court,  upon-the  exercise  of  a  cer 
tain  option  by  the  plaintiff,  could  not,  under  any  theory,  be 
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construed  as  affirmance,  even  in  part.  The  sureties  are 
only  Held  according  to  the  language  of  their  bond,  and  that 
language  does  not  cover  this  case.  They  never  agreed  to  pay 
a  judgment  rendered  in  the  future  in  the  trial  court,  but 
only  the  existing  judgment,  or  some  part  thereof,  in  case  of 
affirmance." 

To  the  same  eflfect  see  Jackson  v.  Lawyers'  Surety  Co,. 
95  App.  Div.  368;  Janeway  v.  Haft,  19  N.  Y.  Supp.  844; 
Smith  V.  KeyeSy  2  Aikens  (Vt.)  77;  Rothgerher  v.  Wonderly, 
66  111.  390 ;  Cha^e  v.  Ries,  10  Oal.  517. 

Where  there  is  a  square  reversal  on  appeal,  the  surieties 
on  the  bond  given  to  stay  the  execution  of  that  judgment 
are  not  liable.  On  appeal,  the  sufficiency  of  the  record  to 
justify  the  judgment  is  challenged.  A  finding  by  the 
Supreme  Court  that  the  record  does  not  justify  the  judg- 
ment results  in  a  reversal  of  the  judgment.  The  judgment, 
as  an  enforcible  contract,  ceases  to  exist.  Whei?^  the  con- 
ditions of  the  bond  are  such  that  the  sureties  undertake  to 
pay  only  in  the  event  that  the  court  to  which  the  appeal  is 
taken  affirms  the  judgment,  or  does  say  upon  the  record  that 
the  plaintiff  is  entitled  to  judgment  against  the  defendant, 
and  so  enters  judgment,  or  orders  the  district  court  to  enter 
judgment,  there  is  no  breach  of  the  bond,  and,  therefore,  no 
liability  created  on  the  part  of  the  sureties. 
,  For  a  discussion  of  the  questions  here  under  considera- 
tion, see  2  Ruling  Case  Law  311,  Sections  267,  268,  269; 
4  Corpus  Juris  1276,  Section  3367,  and  cases  there  cited. 

After  reversal,  plaintiff  stood  in  the  same  position  with 
reference  to  her  claim  that  she  stood  before  the  trial  was 
had.  Her  claim  remains,  but  her  judgment  was  gone.  In 
the  second  trial,  she  assumed  the  burden  of  showing  a  right 
to  a  valid  judgment  against  the  defendant,  and  the  only 
judgment  she  has  is  the  one  secured  upon  this  retrial,  and 
this  only  against  the  defendant  in  that  suit. 

An  examination  of  the  authorities  satisfies  us  that  the 
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court  was  right  in  sustaining  the  demurrer,  and  its  judg- 
ment is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


George  C.  Rembe  et  al.,  Appellees,  v.  J.  B.  Fi  ::<a  son, 

Appellant. 

APPEAL  AND  EBBOB:     Bevlew-^Finding  of  Fact— Equity  Cause. 

1  A  finding  of  fact  on  substantial  supporting  evidence  in  an  equity 
cause  is  persuasive  with  the  appellate  court  on  appeal. 

FBATTB:    Evidence — ^Weight  and  Suffldeucy.    A  hopeless  conflict  of 

2  evidence  on  the  issue  of  fraud,  without  reason  in  the  record  to 
credit  the  one  who  affirms,  rather  than  the  one  who  denies, 
leaves  the  charge  unproven.  But  such  reason  may  be  found  in 
the  difference  (a)  in  the  mental  attainments  of  the  parties,  and 
(b)  in  the  considerations  passing  between  the  parties. 

FBAUD:     Acts   Constituting  Fraud — ^Fraudulent   Bepresentations — 

3  Beliance — ^Examination  of  Property — Effect.  An  examination  of 
property  by  the  buyer  before  purchasing  does  not  necessarily 
preclude  reliance  upon  a  distinct  affirmation  of  value  by  the 
seller.  So  held  where  the  parties  did  not  stand  on  equal  foot- 
ing. 

Appeal  from  Plymouth  District  Court. — William  Hutchin- 
son, Judge. 

March  12,  1918. 

Suit  in  equity  to  rescind  and  cancel  a  contract  for  the 
exchange  of  lands,  and  for  other  relief.  Decree  as  prayed, 
and  defendant  appeals. — Affirmed. 

ShAilly  Oill,  Sammis  &  Stilvnll,  for  appellant. 
C.  E.  Gantt,  for  appellees. 

Weaver,  J. — At  the  inception  of  the!  transaction  which 
is  the  subject  of  this  litigation,  the  plaintff  was  the  owner  of 
a  farm  of  96  acres,  in  Plymouth  County,  Iowa,  of  the  value 
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of  |175  per  acre,  aiid  the  defendant,  as  a  real  estate  agent, 
had  upon  his  list  of  lands  a  farm  of  345  acres  in  Minnesota, 
belonging  to  Gilbert  Odland  and  Nels  Anderson,  which  he 
was  authorized  to  sell  at  |95  per  acre.  On  June  6,  1916, 
Eembe  and  wife  entered  into  a  contract  with  defendant, 
whereby  defendant  undertook  to  convey  to  them  the  Min- 
nesota land,  in  consideration  of  which  they  agreed  to  con- 
vey to  defendant  the  Iowa  land,  subject  to  an  existing  mort- 
gage of  14,000,  and  to  pay  him  the  further  sum  of  f 30,325, 
as  follows:  fS.OO  in  cash,  |20,000  in  a  deferred  payment, 
secured  by  a  first  mortgage  on  the  land,  and  110,320  in 
installments  secured  by  a  second  mortgage  thereon.  On 
June  10th,  plaintiffs  made  and  delivered  to  defendant  their 
deed  for  the  Iowa  land,  and  their  promissory  notes  aggre- 
gating f  10,320,  the  completion  of  the  deal  being  delayed,  ap- 
parently, for  the  negotiation  of  a  loan  for  the  installment  of 
120,000.  At  this  time,  also,  the  contract  appears  to  have 
been  rewritten,  reciting  the  receipt  of  the  cash  payment  of 
15.00  and  the  promissory  notes  of  $10,320.  The  writing  also 
provides  that  the  exchange  of  lands  is  made  subject  to  the 
approval  of  the  owner  of  the  Minnesota  property.  It  id 
further  stipulated  as  follows : 

"It  is  mutually  understood  and  agreed  that  each  party 
has  fully  informed  himself  and  exercised  his  own  judgment 
as  to  the  kind,  quality,  and  value  of  the  property  so  to  be 
conveyed  or  delivered  to  him,  independent  of  any  opinion 
expressed  or  repi'esentation  made  by  any  agent,  middleman, 
or  any  other  person  in  any  manner  whatever  interested  in 
or  connected  with  this  exchange ;  and  neither  of  the  parties, 
nor  J.  B.  Ferguson,  nor  any  officer,  agent,  or  employee  there- 
of, shall  be  held  to  be  liable  in  damages  or  otherwise  for  any 
representations  made  as  to  the  kind,  quality,  or  value  of 
said  property,  or  any  portion  thereof.  No  alleged  fraudu- 
lent representations  as  to  the  kind,  quality,  or  value  of 
any  such  propeHy  by  way  of  inducement  to  the  exei'ution  or 
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approval  of  this  contract,  or  otherwise,  by  any  person  whom- 
soever, shall  be  made  the  basis  of  the  rescission  of  this  con- 
tract, or  used  as  grounds  ifor  the  failure  to  perform  the 
same;  but  each  party  hereto  agrees  and  hereby  represents, 
each  to  the  other,  that  he  has  i)ersonally  informed  and  satis- 
fied himself  as  to  the  kind,  quality,  and  value  of  the  property 
so  to  be  conveved  or  delivered  to  him." 

Within  thirty  days  from  the  date  of  this  contract,  the 
plaintiffs,  alleging  that  they  had  been  deceived  and  de- 
frauded in  the  deal,  notified  defendant  of  their  election  to 
rescind,  and  demanded  the  return  of  their  deeds,  promis- 
sory notes,  and  cash  payment;  and,  their  demand  being  re- 
fused, this  action  was  begun. 

The  petition  alleges  various  fraudulent  a(\U  and  repre- 
sentations by  which  they  were  induced  to  enter  into  the  con 
tract.  They  aver  that  the  plaintiff  George  C.  Rembe  is  an 
illiterate  man,  unable  to  read  or  write,  and  wholly  un- 
familiar with  business  transactions;  that  associated  with 
defendant  in  bringing  about  the  exchange  of  lands  was  one 
Stevens,  then  the  cashier  of  a  local  bank,  with  whom  plain- 
tiffs had  done  business,  and  in  whom  they  had  great  con- 
fidence; that  Stevens  induced  plaintiffs  to  enter  into  the 
negotiations  with  defendant;  that  defendant  and  Stevens 
together  took  plaintiffs  to  Minnesota  and  pretended  to  show 
them  the  land  which  they  proposed  to  exchange;  and  that 
they  represented  the  land  to  be  of  good  quality,  and  having 
285  acres  under  cultivation,  and  to  be  of  the  selling  value  of 
J125  per  acre.  Other  representations  are  alleged ;  and,  in  so 
far  as  they  appear  to.  be  material,  or  to  have  substantial  sup- 
port in  the  testimony,  will  be  more  particularly  mentioned 
in  the  further  progress  of  this  opinion.  Plaintiffs  state  that 
they  had  no  prior  acquaintance  with  the  Minnesota  land,  and 
knew,  nothing  of  its  real  or  market  value  except  as  they 
were  informed  by  defendant  and  Stevens,  whose  representa- 
tions they  believed  and  relied  upon.    They  further  say  that 
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their  visit  to  Minnesota  was  made  in  the  car  of  the  defend- 
ant, in  the  company  of  both  Stevens  and  defendant,  who  re- 
mained closely  with  them,  giving  them  no  opportunity  to 
make  independent  investigation;  and  they  were  thus  led  to 
rely  and  did  rely  upon  the  truth  of  the  representations  made 
to  them.  They  aver,  however,  that  said  representations 
were,  for  the  most  part,  false  and  misleading,  and  made 
with  intent  to  deceive  and  mislead  them  into  a  transaction 
which,  in  effect,  deprives  them  of  their  entire  property  with- 
out any  consideration  therefor.  They  allege  that,  upon  their 
visit  to  the  land,  defendant  misrepresented  the  location  of 
its  boundaries  so  as  to  make  it  appear  that  they  included 
other  land  than  the  tract  described  in  the  contract ;  that  the 
land  described  in  the  contract  is,  in  fact,  largely  of  a  low 
and  swampy  character;  that  the  actual  or  market  value  of 
the  land  is  only  about  |75  per  acre;  that,  in  truth,  only 
about  170  acres  of  the  land  were  under  cultivation,  instead 
of  285  acres,  as  stated  by  defendant;  that  a  large  portion  of 
the  land  is  waste  and  swamp  and  uncultivable ;  and  that 
the  crop  production  of  the  land  for  the  prior  year  was  ma- 
terially exaggeratetl  by  the  defendant.  The  defendant  de- 
nies all  the  plaintiffs'  charges  of  fraud  and  misrepresenta- 
tion, and  avera  that  plaintiffs  entered  into  the  contract  rely- 
ing solely  upon  their  own  inspection  of  the  land,  and  upon 
their  own  judgment  as  to  its  character  and  value.  Upon 
hearing  the  evidence  offered  on  the  part  of  both  plaintiffs 
and  defendant,  the  trial  court  found  the  equities  to  be  with 
the  plaintiffs,  and  entered  a  decree  cancelling  and  setting 
aside  the  contract  for  the  exchange  of  lands,  the  promissory 
notes,  and  the  conveyance  of  the  Iowa  land,  and  requiring 
the  defendant  to  surrender  the  possession  of  the  said  notes 
and  deed,  and  that  plaintiffs  also  recover  judgment  against 
him  for  the  advance  payment  of  five  dollars,  and  for  costs. 
It  should  also  be  added  to  this  statement  of  facts  that,  on 
the  day  following  the  making  of  the  original  contract  for 
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the  exchange^  defendant  procured  from  the  owners  of  the 
Minnesota  land  an  option  for  the  purchase  of  it  at  (96 
per  acre;  and,  so  far  as  the  record  shows,  the  legal  title 
still  remains  in  Odland  and  Anderson. 

For  the  reversal  of  the  decree  below,  b,^ 
1.  apphal  and        pellant  relies  upon  the  proposition  that  it  is 

vfew^  finding      without   Sufficient   support  in   the   record. 

^aSy  ^cauBe.       Without  extending  this  opinion  to  include  a 

statement  of  the  testimony,  which  is  quite 
voluminous,  we  are  of  the  opinion  that  it  cannot  be  said  that 
there  is  no  evidence  upon  which  the  court  could  properly 
find  the  truth  of  at  least  some  of  the  material  allegations  of 
fraud  and  misrepresentation.  On  the  contrary,  there  is 
evidence  which,  if  true,  affords  very  substantial  support  for 
the  conclusion  reached  by  the  trial  court.  Such  finding  be- 
low is,  of  course,  not  final  upon  appeal  in  an  equity  case,  as 
it  would  be  on  appeal  from  a  judgment  at  law ;  and  if,  upon 
a  review  of  all  the  evidence,  this  court  is  clearly  of  the 
opinion  that  the  trial  court  should  have  discredited  such 
testimony,  or  found  that  an  essential  fact  in  the  appellee's 
case  is  not  established  •by  sufficient  evidence,  it  will  not  hesi* 
tate  to  order  a  reversal.  Where,  however,  the  finding  upon 
a  material  question  of  fact  turns  wholly  or  principally  upon 
the  veracity  of  witnesses  who  testified  in  person  before  the 
trial  court,  we  are  always  disposed  to  accord  weight  to  its 
holding  thereon,  and  interfere  therewith  with  reluctance. 

Generally  speaking,  in  the  case  before  us. 
there  is,  upon  most  of  the  charges  of  fraud 

Jence^^^eight     and  misrepresentation,  a  radical  dispute  be- 

dency.  tweeu  the  plaintiffs  and  defendant,  testify- 

ing as  witnesses,  the  former  affi>rming  and 
the  latter  denying  them.  Were  this  all,  and  there  were  no 
greater  reason  for  crediting  the  affirmation  than  the  denial, 
plaintiffs  would  be  held  to  have  failed  in  their  proofs,  and 
their  action  would  have  to  be  dismissed.    But  there  are  vari- 
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ous  other  features  of  the  case  which  cannot  be  ignored.  In 
the  first  place  it  is  quite  clear  the  parties  did  not  deal  on 
an  equal  footing.  The  plaintiff  George  C.  Rembe,  husband 
of  his  coplaintiff  and  principal  actor  in  the  negotiation  on 
their  behalf  for  the  exchange,  is  evidently  a  man  of  very 
limited  attainments  and  experience,  while  defendant  and 
Stevens  were  much  his  superior  in  ability  to  drive  a  profit- 
able bargain.  True,  there  was  no  such  mental  weakness  as 
to  render  him  incompetent  to  do  business  or  to  render  it 
improper  for  defendant  and  Stevens  to  do  business  with 
him ;  yet  the  disparity  between  them  is  a  material  circum- 
stance to  be  borne  in  mind  in  determining  whether  he  was, 
in  fact,  pverreached.  And  while  it  is  also  true  that  the  law 
will  not  relieve  a  man  from  his  contract  merely  because  it  is 
improvident  or  foolish,  so  long  as  it  does  not  appear  to  have 
been  induced  or  obtained  by  fraud,  it  is  also  true  that  a 
transaction  whereby  one  obtains  valuable  property  of 
another  for  a  grossly  inadequate  consideration  will  be  care- 
fully scrutinized  to  discover  if  such  undue  or  dispropor- 
tionate advantage  has  been  fairly  acquired.  It  is  diflScult 
to  read  the  record  and  avoid  the  conclusion  that,  by  this 
contract,  if  upheld,  the  defendant  acquires  the  plaintiffs' 
property,  having  a  net  value  over  incumbrances  of  about 
J13,000,  for  a  consideration  which,  at  best,  is  merely  nominal. 
That  plaintiffs'  farm  is  worth  |175  per  acre,  or  an  aggregate 
of  Jl 6,800,  on  which  there  is  an  incumbrance  of  |4,000,  is 
not  questioned;  and  if  we  may  estimate  the  value  of  the 
Minnesota  land  at  the  price  at  which  its  owners  had  listed 
it  with  defendant,  or  f 95  per  acre,  its  aggregate  value  was 
132,775.  The  difference  in  value  between  the  two  farms, 
on  this  basis,  was  $15,975,  or,  if  the  mortgage  incumbrance 
be  added,  $19,975.  By  the  terms  of  the  contract,  however, 
plaintiffs  are  bound  to  pay,  not  this  difference  merely,  but 
$30,325,  a  margin  of  $10,350,  or  an  increase  over  the  listed 
price  of  the  Minnesota  land  of  nearly  the  entire  value  of 
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their  equity  in  the  Iowa  land  which  they  were  putting  into 
the  deal.  The  situation  thus  presented  suggests  at  least  that 
plaintiffs  were  grossly  improvident,  or  were  in  some  manner 
misled,  to  their  material  injury.  But  it  is  argued  in  the 
first  place  that,  in  fact,  there  was  no  such  inadequacy  of 
consideration,  because  the  value  of  the  Minnesota  property 
was  much  in  excess  of  its  listed  price  of  f  95  per  acre.  There 
was  evidence  by  several  witnesses  on  the  part  of  the  defend- 
ant that  the  land  was  worth  f  125  to  |130  per  acre ;  but  we 
are  not  greatly  impressed  by  this  showing.  Among  these 
witnesses  was  Odland,  one  of  the  men  who  gave  defendant 
the  option  on  the  land,  who  admits  that  he  had  authorized 
defendant  to  sell  at  |95,  and  that  he  had  given  the  option  to 
defendant  at  the  same  figure.  The  only  reason  he  gives  for 
pricing  the  property  so  far  below  its  real  value  is  that  his 
partner,  or  co-owner,  desired  to  sell,  and  close  up  their 
partnership  deal.  Another  witness  was  the  cashier  of  a 
bank,  who  had  formerly  owned  the  land,  and  sold  it, 
three  or  four  years  before  the  trial  of  this  case,  to  Odland, 
Anderson,  and  another,  for  f 65  per  acre.  Two  years  later, 
Odland  and  Anderson  had  bought  out  the  third  owner,  at 
the  rate  of  J80  per  acre.  It  is  doubtless  true  that  the  market 
value  of  the  land  had  increased  during  the  three  or  four 
years  which  elapsed  after  it  was  sold  by  the  bank,  but  even 
at  |95  per  acre,  the  increase  would  have  been  in  excess  of 
46  per  cent,  and  it  seems  hardly  credible,  if  the  increase  had 
been  so  extraordinary  as  to  make  it  worth,  as  defendant  as- 
serts, |125  to  J130  per  acre,  that  defendant  would  have 
carried  so  desirable  a  bargain  on  his  list  at  $95  per  acre 
for  a  matter  of  three  months  without  a  buyer.  Indeed,  he 
testifies  that  his  principal  business  is  buying  and  selling 
land  on  his  own  account,  and  it  is  even  more  singular  that 
he  should  have  omitted  this  chance  of  making  a  profit  of  $30 
to  |35  an  acre  by  purchasing  it  on  his  own  account,  until  he 
had  secured  this  contract,  and  should  theQ  have  been  so 
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cautious  as  to  invest  in  a  mere  option,  which  he  could 
abandon  if,  for  any  reason,  that  contract  should  not  be 
carried  out.  Nor,  for  like  reasons,  is  Odland's  explanation 
that  he  was  offering  land  worth  f  125  to  |130  for  sale  at  |95 
per  acre  merely  to  let  his  co-owner  out  of  the  deal  by  which 
it  had  been  purchased,  a  very  persuasive  one.  Indeed,  this 
feature  of  the  defense  seems  to  have  been  somewhat  over- 
done. Our  own  conclusion  from  the  entire  record  is  that  the 
land  was  not  worth  materially  more  than  the  list  price  which 
Odiand  placed  upon  it.  This  alone,  as  we  have  already  said, 
would  not  be  enough  to  entitle  the  plaintiffs  to  a  rescission ; 
but  we  agree  with  the  trial  court  that  the  evidence  warrants 
the  conclusion  that  the  contract  was  induced  by  material 
misrepresentation  on  the  part  of  defendant  and  Stevens, 
who  introduced  him  to  plaintiffs,  and  who  took  active  part 
in  assisting  him  in  bringing  about  the  exchange.  It  may  be 
admitted  that,  in  some  respects,  the  proof  is  not  so  broad 
as  the  allegations  of  the  petition ;  but  in  other  respects,  the 
charge  made  is  well  sustained.  The  allegation  of  the  mis- 
representation of  the  boundaries  of  the  land  is  well  sup- 
ported by  the  testimony  of  both  plaintiffs;  and  while  defend- 
ant denies  it,  Stevens,  who  was  one  of  the  party,  and  was 
a  witness  for  defendant,  was  not  asked  to  aflSrm  or  deny  such 
representation.  The  same  may  be  said  of  the  witness  Eilers, 
who  was  also  in  the  company,  and,  if  we  may  judge  from  his 
own  testimony,  was  apparently  aiding  the  effort  to  make  the 
sale.  Upon  this  issue,  we  are  disposed  to  accord  the  pre- 
ponderance of  the  evidence  to  the  plaintiffs. 

Again,  it  is  shown  by  witnesses  on  both 
3.  Fraud  :  acts        sides  that  defendant  and  Stevens  assured  the 

constitutlDg 

fraud :  fraudu-    plaintiffs  that  the  land  had  a  market  or  sell- 

lent   represen- 
tations: reii-      ing  value  of  $125  per  acre,  a  price  which,  we 

ance :  exam-  ^  ^^  x-  7       i  7 

p°ropeAy*!'effect.  ^^^^K  was  exaggerated  by  at  least  25  per 

cent.    It  is  argued,  however,  that  plaintiffs, 
having  visited  the  land  before  making  the  contract,  cannot 
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be  heard  to  say  that  they  relied  upon  defendant's  representa- 
tions in  this  respect.  The  rule  of  the  authorities  cited  by  ap- 
pellant, Michaelson  v.  Schulke,  180  Iowa  201,  Bossingham 
V.  8yck,  118  Iowa  192,  and  others  of  like  import,  is  well 
established;  but  it  is  less  broad  than  the  interpretation 
which  counsel  here  place  upon  it.  When  representations 
of  value  are  not  made  as  a  matter  of  opinion,  but  as  of  an 
existing  fact,  to  influence  the  party  to  whom  they  are  ad- 
dressed to  enter  into  a  contract,  and  such  party,  not  having 
knowledge  or  information  to  the  contrary,  believing  and 
relying  thereon  does  enter  into  such  contract,  subsequent 
discovery  that  the  representation  is  false  affords  good 
ground  for  rescission.  Hetland  v.  Bilstad,  140  Iowa  411; 
R08s  V.  Bolte,  165  Iowa  499 ;  Mattauch  v.  Walsh  Bros.,  136 
Iowa  225;  Broum  v.  Holden,  120  Iowa  191.  Whei^  the 
parties  are,  or  have  opportunity  to  be,  equally  well  in- 
formed on  the  subject  of  values,  or  where  the  party  charg- 
ing misrepresentation  is  given  full  opportunity  to 
inform  himself  on  such  subject,  then  an  affirmation  of 
value  by  the  other  party  may  well  be  treated  as  a  matter 
of  opinion  or  argument  only.  But  the  rule  thus  stated 
does  not  afford  refuge  for  the  defense  in  this  case.  Ad- 
mittedly, plaintiffs  were  entire  strangers  to  the  Minnesota 
land,  and  had  no  opportunity  to  acquaint  themselves  there- 
with, except  as  it  was  afforded  by  their  trip  to  the  land 
the  day  before  the  contract  was  made.  They  were  taken 
and  accompanied  on  this  trip  by  both  defendant  and  Stevens, 
and  while  there,  the  party  were  the  guests  of  the  defendant's 
brother,  anotfier  real  estate  agent.  On  the  trip  of  inspection 
to  the  land,  they  were  accompanied  by  the  defendant  and 
his  brother,  and  by  Stevens  and  Eilers.  Defendant  says 
he  offered  to  take  the  plaintiffs  to  other  farmers  in  the 
vicinity,  if  they  desired,  but  they  did  not  wish  it;  and  on  the 
following  day,  the  party  returned  to  Iowa.  While  this  brief 
inspection  of  the  land,  or  some  part  of  it,  may  have  given 
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the  plaintiffs,  as  farmers,  some  idea  of  its  qualities  for 
agricultural  use,  it  was  of  but  little  assistance  to  them  in 
acquiring  any  information  as  to  its  market  value.  Stevens 
testifies  that  defendant  told  Rembe,  on  this  trip,  that  the 
land  was  worth  |125  per  acre.  Eilers  told  him  he  would  do 
well  if  he  got  it  at  f  125  per  acre.  Defendant  himself  says, 
"I  am  not  sure  I  told  them  the  land  was  worth  $125  per 
acre,  and  don't  think  they  asked  me."  Plaintiff  George  0. 
Rembe  says  that  defendant  said  to  him,  "You  can  sell  it  for 
f  125  per  acre,  and  maybe  higher."  Mrs.  Rembe  testifies  that 
he  said  the  land  was  worth  |125  per  acre.  So  far  as  appears, 
these  statements  constitute  all  the  information  plaintiffs 
received  from  anyone  of  the  market  value  of  this  land.  It 
may  have  been  improvident  in  them  that  they  did  not  seek 
other,  information  from  more  disinterested  sources;  but, 
if  thiy  believed  the  representations  so  made  to  them,  and 
relied  thereon,  it  does  not  lie  in  the  mouth  of  the  other  party 
to  say  that  they  should  have  been  less  gullible,  or  that  they 
confided  in  his  representations  at  their  peril.  Hetland  v, 
Bilstad,  140  Iowa  411.  It  may  be  conceded,  as  argued,  that 
there  were  no  confidential  relations  between  the  plaintiffs 
and  appellant  or  Stevens,  but  it  is  none  the  less  true  that 
their  acquaintance  and  friendship  with  the  latter,  and  their 
general  confidence  in  him  as  one  in  whose  word  they  could 
safely  trust,  is  not  without  probative  value  in  explanation 
of  their  reliance  (if  such  there  was)  upon  the  repiresenta- 
tions  made  by  him  and  by  the  man  to  whom  he  introduced 
them.  In  this  connection,  we  may  also  say  that,  while  de- 
fendant testifies  that  he  read  and  explained  to  plaintiffs  the 
clause  heretofore  quoted  from  the  contract,  by  which  plain- 
tiffs are  made  to  waive  or  surrender  their  right  to  allege  or 
prove  fraud  or  misrepresentation  in  the  procurement  of  said 
contract  as  a  ground  for  its  rescission  or  for  the  recovery 
of  damages,  counsel  do  not  rely  on  it  in  argument,  as  af- 
fording any  defense  to  this  action.    Indeed,  if  it  is  to  be 
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considered  at  all,  the  natural,  if  not  inevitable,  effect  is  to 
arouse  a  suspicion  of  the  good  faith  of  a  party  who  thinks 
it  necessary,  in  advance  of  any  complaint,  to  provide  a 
shield  against  legal  liability  for  his  own  misrepresentation  or 
fraud. 

Although  much  is  said  on  either  side  with  reference  to 
other  fact  issues  which  we  have  not  attempted  to  discuss, 
we  think  it  unnecessary  to  further  consider  them ;  for,  how- 
ever decided,  they  cannot  obviate  the  reasons  we  have  al- 
ready assigned  for  approving  the  decree  appealed  from. 

The  decree  of  the  district  court  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens  JJ.,  concur. 


M.  L.  IIrdangen,  Appellee,  v.  Charles  Fryer^  Appellant. 

OOMPSOMI8E    Alto    SETTLEMENT:      ConBideration—TJnfounded 

1  daims.  The  good-faith  assertion  of  a  judicially  unfounded 
claim  furnishes  ample  consideration  for  a  compromise  and  set- 
tlement. 

PlaEADDfO:     Motion  to  Strike — Compromise  and  Settlement — Non- 

2  Defensive  Matter.  An  allegation  that  plaintiff  and  defendant 
had,  at  a  time  prior  to  the  settlement  sued  on,  fully  settled  and 
adjusted  all  their  respective  claims,  constitutes  no  defense, 
and  is  properly  stricken  unless  accompanied  by  an  allegation 
that,  since  said  former  settlement,  no  bona-lide  dlfTerence  has 
existed  between  the  parties. 

APPEAIa  AND  EBEOB:     Assignment  of  Error — ^FaUnre  to  Make — 

3  Effect.  Rulings  on  the  admissibility  of  evidence  will  not  be  re- 
viewed, in  the  absence  of  an  assignment  of  error  or  brief  point 
thereon. 

Appeal  from  Muscatine  District  Court. — F.  D.  Letts,  Judge. 

March  12,  1918. 

Action  on  the  alleged  settlement  and  for  services  re- 
sulted in  a  judgment  for  plaintifif.  The  defendant  appeals. — 
Affirmed, 
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« 
Thompson  rf  Thompson,  for  appellant. 

J,  F.  Devitt,  for  appellee. 

Ladd  J. — I.  The  petition  alleged   that 
1.  Compromise        the  parties  hereto  entered  into  an  agreement 

AND    SETTLE-  * 

ment:  consid-     of  Settlement,  March  4,  1914,  whereby  de- 

oratlon :   un-  '  i  7  ^ 

c?akn8.^  fendant  undertook  to  pay  plaintiff  the  sum 

of  fl,000  by  executing  a  note  for  that 
amount  and  mortgage  to  secure  the  same;  and  that,  though 
plaintiff  complied  with  the  terms  thereof,  the  defendant 
failed  and  refused  to  carry  out  his  agreement.  In  a  second 
count  of  the  petition,  i)laintiff  demanded  comi)ensation  for 
expenses  and  services  subsequently  rendered. 

The  answer  was  a  general  denial.  Subsequently,  an 
amendment  in  two  divisions  was  filed.    In  the  first  division : 

**The  defendant  specifically  denies  that,  from  and  after 
the  5th  day  of  June,  1912,  he  was  ever  indebted  to  said 
plaintiff,  M.  L.  Urdangen,  and  denies  that,  in  the  month  of 
March,  1914,  a  settlement  and  accounting  was  had  between 
himself  and  the  plaintiff.  Ho  further  denies  that,  at  Mason 
City,  Iowa,  or  at  any  other  time  or  place,  he  ever  agreed 
that  he  was  indebte<l  to  said  plaintiff  in  the  sum  of  J1,0<)() 
or  any  other  sum,  but  avers  the  facts  to  be  that,  in  a  settle- 
ment and  accounting  had  by  iind  between  himself,  A.  N. 
Fryer,  M.  L.  Urdangen,  and  Ida  Urdangen  at  Rock  Island, 
111.,  on  or  about  the  5th  day  of  June,  1912,  it  was  there 
and  then  orally  agreed  by  and  between  all  of  said  parties 
that  all  claims  and  indebtedness  owing  from  one  to  the 
other  should  be  adjusted  and  settled,  and  that,  in  pursuance 
of  said  oral  agreement  to  account  and  adjust  their  various 
claims,  the  said  indebtedness  then  owing  by  this  defendant 
unto  said  plaintiff  was  agreed  to  as  fully  paid." 

That  part  from  *4)ut  avers''  to  the  end  was  stricken  on 
motion,  as  constituting  no  defense  and  as  incompetent  and 
immaterial  to  any  issue'  in  the  case.     Segregated  from  the 
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remainder  of  the  division,  the  portion  stricken  had  little  or 

no  bearing;  but,  considered  in  connection  therewith,  the 

pleading  (1)  alleged  that  there  was  a  conaplete  settlement  of 

all  matters  between  the  parties  on  the  day  stated,  and  (2) 

denied   that  defendant  had   ever   become  indebted   to  the 

parties. 

If  defendant  had,  instead  of  this  last, 

"■  motio^n^U)'  pleaded    that,    subsequent    to    the    alleged 

promise?  and        settlement  of  1912,  there  had  been  no  deal- 

nondefiDKive        iugs  or  bona-fide  differences  between  the  par- 
matter. 

ties,  then  the  amendment  would  have  raised 

a  valid  defense;  i.  e.  (1)  that  there  was  no  settlement  on 
March  4, 1014,  and  (2)  that  all  differences  had  been  previous- 
ly adjusted,  and  whatever  agreement  there  may  have  been 
was  without  consideration.  As  a  basis  of  the  alleged  settle- 
ment of  1914,  it  was  not  essential  that  any  actual  indebted- 
ness should  have  existed:  all  necessary  was  that  plaintiff, 
in  good  faith,  should  have  asserted  claims  against  defendant, 
even  though  these  may  have  been  excessive  or  unfounded  in 
fact.  If  disputed  claims  are  asserted  in  good  faith,  even 
though  judicial  investigation  might  have  demonstrated 
them  to  have  been  unfounded  in  fact,  the  settlement  thereof 
furnishes  a  sufficient  consideration  for  the  settlement  agree- 
ment. Keck  V.  Hotel  Owners'  Mut.  Fire  Ins.  Co.,  89  Iowa 
200;  Greenlee  v.  Mosnat,  116  Iowa  535.    On  the  other  hand : 

"A  mere  false  claim,  a  sham,  one  set  up  without  any 
colorable  pretense  or  plausible  foundation,  might  not  come 
within  the  terms  or  definition  of  a  compromise,  and  might 
not  sustain  it.  (Characterized  by  bad  faith,  the  prefen'ing 
of  such  a  claim  would  itself  be  a  fraud,  and  concessions 
made  or  rights  yielded  on  the  strength  of  it  would  not  be 
lost,  nor  the  settlement  be  a  bar."  Kcrchvrnl  r,  Doiif,  \\\ 
Wis.  476,  485. 

Even  though  there  may  have  been  no  indebtedness  of 
defendant  sfubsequent  to  the  1912  settlement,  as  alleged,  this 
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would  not  constitute  a  defense  to  an  action  on  the  alleged 
settlement  agreement  of  1914 ;  for  that  may  have  been  based 
on  claims  which,  though  on  judicial  inquiry  they  would  have 
been  found  to  be  without  just  foundation,  were  honestly  as- 
serted by  plaintiff,  and  in  good  faith  adjusted  by  the  agree- 
ment of  settlement.  As  a  complete  defense  other  than  the 
denial  was  not  pleaded,  there  was  no  error  in  sustaining  the 
motion  to  strike. 

II.     Some  complaint  is  made  in  argu- 
3.  Appeal  and        ment  of  the  Tuliugs  on  the  admissibility  of 

ERROR :  as-  ^  *' 

signment  of        evidence,  but  none  are  pointed  out  in  as- 

error :   lailure  '  *■ 

effectf^*^'  signment  of  error,  nor  is  there  any  brief 

point  or  proposition  presented  with  refer- 
ence thereto. 

The  argument  is  general,  and  not  on  specific  rulings, 
and  for  these  reasons  may  not  be  reviewed. — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  L.  H.  Sherman,  Appellant. 

FALSE  PRETENSES:     Evideiice — Failure  of  Proof.     In  a  prosecu- 

1  tion  for  false  pretenses,  wherein  the  State  relies  on  the  testi- 
mony of  one  witness,  a  total  failure  of  proof  results  from  tes- 
timony which  shows  that  the  accused,  in  what  he  did  say  at  the 
time  and  place  alleged,  eiither  made  a  statement  of  fact  or  a 
statement  of  opinion,  with  no  corroborating  evidence  in  favor 
of  either  theory. 

FAIjSE  PRETENSES:     Evidence — Falsity  of  Representations — Suf- 

2  ficiency.  Evidence  reviewed,  and  held  insufficient  to  show  the 
falsity  of  representations  concerning  the  value  of  corporate 
stock,  especially  as  part  of  the  evidence  related  to  values  long 
subsequent  to  the  time  when  the  alleged  false  representations 
were  made. 

FALSE  PRETENSES:     Elements  of  0£fense — Scienter.     Knowledge 

3  on  the  part  of  an  accused  of  the  falsity  of  alleged  false  repre- 
sentations is  an  essential  element  of  obtaining  property  by 
false  pretenses. 
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Appeal  from  Jasper  District  Court. — K,  E.  Willcockson, 

Judge. 

March  12,  1918. 

The  defendant  was  indicted  on  the  charge  of  obtaining 
property  by  false  pretenses.  Trial  to  a  jury,  resulting  in  a 
verdict  of  guilty.  Judgment  being  entered  on  the  verdict, 
defendant  appeals.    The  opinion  states  the  facts. — Reversed. 

Morgan  d  Korf  and  Burrell  d  Devitt^  for  appellant. 

H.  M.  Havner,  Attorney  General,  F.  C.  Davidson,  Asr 
sistant  Attorney  General,  and  M.  R.  Hammer,  Jr.,  County 
Attorney,  for  appellee. 

Gaynor,  J. — The  defendant  is  charged 

1.  False  PRE-        with  the  crime  of  cheating  by  false  pretenses. 

JpceT^/a""'^     It  is  alleged  in  the  indictment  that,  on  or 

about  the  24th  day  of  April,  1913,  the  de- 
fendant was  indebted  to  the  Bank  of  Sully  in  the  aggregate 
sum  of  156,000,  evidenced  by  certain  promissory  notes ;  that, 
on  said  day,  he  feloniously,  unlawfully,  and  designedly,  and 
with  intent  to  cheat  and  defraud  said  bank,  represented  and 
pretended  to  the  cashier  of  the  bank,  F.  G.  Sherman,  that 
two  certificates  of  stock  of  500  shares  each,  of  the  par  value 
of  $100  per  share,  purporting  to  have  been  issued  by  the  Na- 
tional Mausoleum  Company,  a  corporation  organized  and 
incorporated  under  the  laws  of  California,  were  valuable, 
and  at  said  time  had  a  market  value  of  $32.50  per  share,  and 
were  of  the  aggregate  value  of  $32,500 ;  that  he  made  these* 
representations  and  pretenses  for  the  purpose  of  inducing 
the  said  Sherman,  as  cashier  of  said  bank,  to  believe  the 
representations  to  be  true,  and  to  induce  the  said  Sherman 
to  accept  said  certificates  and  deliver  to  him  the  notes  afore- 
said, or  some  of  them;  that  said  Sherman  believed  said 
representations  to  be  true,  received  said  certificates,  and 
delivered  to  the  defendant  the  notes  aforesaid,  or  some  of 
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them;  that  said  representations  were,  in  fact,  untrue;  that 
the  defendant  knew  them  to  be  untrue ;  that  F.  G.  Sherman, 
acting  for  the  bank,  believed  them  to  be  true,  and,  so  be- 
lieving, accepted  the  certificates,  and  turned  the  notes  afore- 
said over  to  the  defendant;  that,  as  a  matter  of  fact,  said 
shares  of  stock  did  not  have  a  market  value  of  (32.50  a  share 
at  that  time,  or  any  other  value,  but  were  wholly  worthless, 
all  of  which  was  well  known  to  the  defendant  at  said  time. 

To  the  charge  thus  made,  the  defendant  entered  a  plea 
of  not  guilty,  was  tried  to  a  jury,  and  convicted,  and  from 
this  conviction  appeals. 

The  first'  contention  of  the  defendant  is  that  the  evi- 
dence does  not  justify  the  conviction. 

To  justify  a  copviction,  the  State  must  establish  the  fol- 
lowing propositions  beyond  a  reasonable  doubt,  and  the 
court  so  told  the  jury  in  its  instructions : 

1.  That  the  defendant  made  the  representations  to  the 
cashier  of  the  bank  substantially  as  charged  in  the  indict- 
ment, to  wit,  that  the  two  certificates  of  stock  of  500  shares 
each,  described  in  the  indictment,  were  valuable,  and  then, 
at  that  time,  had  a  market  value  of  (32.50  per  share,  and 
said  shares  were  of  the  aggregate  value  of  (32,500. 

2.  That  said  representation,  if  made,  was  false. 

3.  That  the  defendant  knew  it  to  be  false  at  the  time 
he  made  it. 

4.  That  said  representations  were  falsely  and  felonious- 
ly made,  with  intent  and  design  to  defraud  the  Bank  of 
Sully  of  the  ten  promissory  notes,  or  some  of  them,  by  in- 
ducing the  said  Sherman  to  deliver  to  him,  the  defendant, 
the  said  promissory  notes,  or  some  of  them,  in  exchange  for 
the  two  certificates  of  stock. 

5.  That  the  said  F.  G.  Sherman,  acting  for  the  bank,  be- 
lieved and  relied  upon  said  representations  at  the  time,  and 
was  induced  to  part  with  said  promissory  notes,  or  some  of 
them,  and  to  deliver  them  to  the  defendant,  and  to  accept  in 
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exchange  therefor  the  two  certificates  of  stock  referred  to  in 
the  indictment. 

6.  That,  relying  upon  said  representations,  the  said 
Sherman,  acting  for  the  bank,  did  deliver  to  the  defendant 
the  said  promissory  notes,  or  some  of  them,  in  exchange  for 
said  stock. 

The  court  said  to  the  jury  that,  if  the  State  failed  to 
establish  any  one  of  these  allegations  beyond  a  reasonable 
doubt,  they  should  acquit  the  defendant. 

F.  G.  Sherman,  the  cashier  of  the  bank,  was  the  only 
witness  called  by  the  State  to  prove  the  making  of  the 
representations  charged  to  have  been  made  by  the  defendant. 
His  examination  shows  that  he  is  defendant's  brother;  that 
he  was  cashier  of  the  bank  at  the  time,  had  been  cashier 
for  a  number  of  years ;  that  the  defendant  was  formerly  con- 
nected with  the  bank ;  that  he  severed  his  connection  in  1898. 
Upon  this  point,  he  testified,  in  substance : 

"I  had  a  conversation  with  the  defendant  regarding  the 
delivery  of  these  notes  to  him  and  transfer  to  the  bank  of  the 
shares  of  Mausoleum  stock  mentioned  in  the  indictment." 

He  was  asked  this  que$tion : 

"Tell  the  jury  what  was  said  on  that  occasion  between 
you  and  the  defendant.  A.  I  don't  remember  what  was  said, 
at  this  time.  I  don't  remember  the  conversation.  Q.  The 
question  now  is,  Mr.  Sherman, — you  understand  what  I  am 
asking  you, — I  am  asking  you  for  the  conversation  that  took 
place  between  you  and  your  brother  in  relation  to  his  having 
transferred  to  you  certain  shares  of  Mausoleum  stock,  and 
you  delivering  to  him  certain  notes  of  his,  which  were  held 
by  the  Bank  of  Sully.  A.  I  presume  we  had  a  conversation 
that  day,  but  I  don't  remember  the  conversation.  Q.  Can 
you  remember  anything  that  -s^as  said  between  you  in  re- 
gard to  that  subject?  A.  There  was  a  transfer  made  on 
that  day,  but  I  don't  remember  my  conversation  at  that 
time  with  my  brother.    Q.  Do  you  remember  anything  he 
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said  to  you  in  regard  to  the  value  of  the  stock?  A.  I  think 
he  said  it  had  a  value." 

He  was  again  asked  for  the  conversation,  and  was  asked 
to  refresh  his  memory  by  examining  the  minutes  of  his 
testimony,  attached  to  the  indictment.    He  answered : 

"Since  I  read  the  testimony  that  I  gave  before  the  grand 
jury,  that  refreshes  my  testimony.  By  the  court :  The  ques- 
tion is,  Mr.  Sherman,  you  state  the  conversation  had  at  thai 
time  between  you  and  your  brother  relating  to  the  matter, 
the  delivery  of  the  notes  and  the  delivery  of  the  stock.  A. 
I  took  stocks  and  bonds  of  the  Mausoleum  Company  and 
certain  Canadian  lands  in  exchange  for  the  indfthtedness  he 
owed  the  bank." 

The  court  then  said  to  the  witness : 

"I  understand  this  conversation  is  called  for.  State  the 
conversation, — state  all  the  conversation.  What  was  said  by 
you  and  what  was  said  by  your  brother  at  and  during  your 
transaction,  if  there  was  any  conversation.  A.  I  do  not 
know  as  I  remember  all  the  conversation  between  us.  Q. 
Tell  us  what  you  can  remember  of  it,  if  you  cannot  remember 
it  all.  Go  ahead  and  tell  us  what  was  said  about  the  cor- 
poration stock.  A.  I  do  not  just  remember  exactly  what 
that  was  figured  at.  There  seems  to  be  some  difference  in 
the  testimony  I  gave  before  the  grand  jury  and  the  books 
of  the  bank,  and  I  must  have  been  mistaken  some  way  in  the 
way  that  was  figured.  Q.  Can  you  tell  us  what  was  said 
there  that  day,  Mr.  Sherman  ?  A.  It  was  my  understanding 
that  he  told  me  what  the  value  of  the  Mausoleum  stock 
was.  Q.  What  did  he  say  about  that?  A.  I  understood  him 
to  say  it  was  worth  in  the  neighborhood  of  |32.50  a  share. 
Q.  What  credit  did  you  give  him  in  exchange  for  the  stock? 
A.  Somewhere  in  the  neighborhood  of  |26,000  or  ?27,000. 
Q.  In  what  form  was  that?  A.  Credit  on  his  note.  Q. 
What  is  that?  A.  Credit  on  his  indebtedness  to  the  bank. 
Q.  Did  you  deliver  to  him  the  notes  that  represented  the  in- 
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debtedness  at  that  time?  A.  All  his  notes  were  turned  over 
to  him  at  that  time,  at  the  time  of  the  settlement,  so  far  as 
I  know/' 

He  further  testified : 

"I  do  not  recall  any  further  conversation  now.  I  do 
not  remember' that  he  told  me  the  date  of  the  organization  of 
the  corporation,  or  anything  being  said  about  the  organiza- 
tion of  the  company.  I  think  he  said  they  expected  to  build 
mausoleums.  He  was  president  of  the  company,  I  under- 
stood, and  Mr.  Selby  was  secretary.  Q.  Did  he  tell  you  any 
of  the  assets  that  the  corporation  had  ?  A.  Possibly  he  did, 
but  I  do  not  remember  what  the  assets  were,  at  this  time. 
Q.  Mr.  Sherman,  I  ask  you  also,  in  addition  to  refreshing 
your  recollection  by  reading  the  minutes  of  the  matters 
taken  before  the  grand  jury,  to  refresh  your  recollection  fur- 
ther by  reading  the  testimony  which  you  gave  before  the 
referee,  or  a  portion  of  it.  Now,  Mr.  Sherman,  after  re- 
freshing your  memory  as  indicated,  the  question  is.  Can  you 
tell  us  anything  further  that  was  said  by  Mr.  Sherman  in 
r^ard  to  the  value  of  the  Mausoleum  stock?  A.  It  was 
my  understanding  it  was  worth  $32.50  a  share.  Q.  I  am  ask- 
ing you  what  he  said  about  them.  It  is  not  your  under- 
standing we  are  asking  for,  it  is  what  he  said.  A.  Since  I 
have  read  my  testimony  there,  I  think  he  said  it  was  worth 
f32.S0  a  share.  Q.  Is  it  not  true  he  said  to  you  at  that 
time  that  this  stock  had  a  market  value  of  $32.50  a  share? 
A.  I  do  not  remember  him  saying  it  had  a  market  value  of 
$32.50  a  share,  but  I  understood  he  said  it  was  worth  that. 
Q.  I  will  ask  you  if  he  did  not  say  at  that  time  that  this 
stock  had  a  value  of  $32.50  a  share.  A.  I  do  not  remember 
that  he  said  it  had  a  market  value  of  $32.50  a  share,  but  it 
was  my  understanding  that  it  was  worth  $32.50,  but  I  don't 
know  as  he  said  it  had  a  market  value.  Q.  I  will  ask  you 
the  question  if,  in  your  conversation  that  day,  he  didn't 
say  to  you,  in  words  or  substance,  that  this  stock  had  a 
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value  of  132.50  a  share.    A.  Yes,  sir,  I  think  he  did." 

He  further  testified  that  the  notes  in  question  and  the 
interest  amounted  to  f 56,661.92 ;  that  the  defendant's  total 
indebtedness  at  the  bank,  including  overdraft,  was  t59,- 
308.41.    He  said: 

"I  took  the  Canada  land.  Two  items,  the  Sturgan  con- 
tract at  126,960,  and  other  Canada  land,  |7,400,  was  credited 
to  these  notes  and  indebtedness  of  the  defendant,  making 
134,360.00;  that  the  defendant's  total  indebtedness  on  the 
notes  and  interest  was  |56,691.02.  On  this  I  have  applied 
134,360,  proceeds  of  the  land  and  Sturgan  contract.  I 
credited  him  on  the  notes  from  Sturgan  contract,  |26,960, 
and  I  credited  him  on  the  notes  for  the  other  Canada  land, 
not  included  in  the  Sturgan  contract,  $7,400." 

On  cross-examination,  he  answered: 

"It  is  my  understanding  at  the  time  that  he  said  he 
thought  the  Mausoleum  stock  was  worth  f32.50." 

He  testified  further,  on  cross-examination : 

"Q.  Did  you  not  testify  before  the  referee,  in  sub- 
stance, that  defendant  told  you  he  thought  the  stock  was 
worth  f 32.50,  or  if  it  was  not,  it  soon  would  be?  A,  I 
don't  remember.  I  could  tell  by  referring  to  the  testimony 
before  the  Federal —  Q.  I'f  you  have  refreshed  your  recol- 
lection by  this  record,  tell  the  jury  whether  or  not  you  did 
not  tell  the  referee,  in  substance,  that  he  told  you  he 
thought  the  stock  was  worth  |32.50  a  share,  or  soon  would 
be?  A.  That  was  what  I  testified  before  the  Federal  jury. 
Q.  That  is  true?  A.  Yes,  sir.  Q.  Didn't  you  also  testify 
before  the  referee  that  your  brother  told  you  he  would  take 
up  this  Mausoleum  stock  at  what  you  took  it  in  at?  A.  I 
do  not  remember." 

He  was  asked  to  refresh  his  memory  by  examining  the 
report  of  the  proceedings  before  the  referee. 

"Q.  After  having  refreshed  your  recollection,  didn't  you 
say,  in  substance,  that  your  brother  told  you,  or  that  you 
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had  an  understanding  with  yoiir  brother,  that  he  would  take 
up  the  stock  in  the  future  at  what  you  took  it  at,  if  you 
wanted  to,  and  that  is  the  reason  you  took  the  stock?  A* 
Tes,  sir,  I  testified  to  that.  Q.  And  that  was  true?  A.  T 
think  it  was.  Q.  Didn't  you  say,  in  answer  to  this  question, 
you  took  it  on  the  condition  that  he  would  dispose  of  it  and 
hold  you  harmless, — ^is  not  that  true?  A.  Yes,  sir,  that  is 
my  testimony  before  the  referee.  I  testified  that  with  this 
understanding  I  accepted  the  stock,  and  that  is  as  true  now 
as  when  I  testified  before  the  referee.  My  brother  camie  to 
Sully  in  April,  1913,  in  response  to  a  letter  from  me.  I  had 
a  deal  to  sell  the  bank,  and  after  my  brother  came,  we  drew 
up  a  proposed  draft  of  an  agreement  of  partnership  between 
myself  and  Charlie  Boat  and  Verrancamp,  for  the  purpose 
of  increasing  the  capital  stock  of  the  bank.  I  wanted  de- 
fendant to  put  his  indebtedness  in  another  form.  I  told  him 
he  should  reduce  his  indebtedness  to  the  bank.  I  was  quite 
heavily  indebted  to  the  bank  at  that  time.  Q.  Was  it  for 
the  purpose  of  reducing  your  indebtedness  to  the  bank  that 
the  Mausoleum  stock  was  put  into  the  bank  by  you  at  a 
considerable  increased  price  at  what  you  received  it  from 
your  brother  for?  A.  Yes,  sir.  Q.  That  increase  in  price 
that  you  received  from  the  bank  for  the  stock  was  used  in 
reducing  your  indebtedness  to  the  bank?  A.  Yes,  sir.  Q. 
That  indebtedness  consisted  largely  of  an  overdraft  and 
notes?    A.  Yes,  sir." 

On  redirect  examination,  he  was  asked  this  question,  in 
substance: 

"You  were  asked,  on  cross-examination,  that  the  con- 
versation that  occurred  between  you  and  your  brother  at 
the  time  of  the  transfer  of  the  certificates,  and  at  the  time 
of  the  delivery  of  the  notes  to  him,  if  he  didn't  say  that 
he  thought  the  stock  had  a  value  of  |32.50  per  share.  I  want 
you  to  tell  us  again  just  what  you  said  on  that  subject.  A. 
It  was  taken  in  at  f  32.50  a  share.    By  the  court :    The  ques- 
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tion  is,  What  was  said  by  your  brother?  A.  I  do  not  know 
what  was  said  there.  Q.  Can  you  recall  what  was  said 
there  in  regard  to  the  value  of  that  stock?  A.  I  understand 
he  said  he  thought  it  was  worth  f32.50  a  share.  Q.  What 
did  he  say, — ^not  what  you  understand, — but  what  did  your 
brother  say?  By  the  court:  If  j'ou  don't  remember,  say 
so ;  if  you  do,  say  what  he  said.  A.  I  don't  remember  the 
exact  conversation.  It  was  my  understanding  it  was  worth 
132.50  a  share.  Q.  Didn't  he  say  to  you  at  that  time  that 
the  stock  had  a  market  value  of  |32.50  a  share,  and  that  it 
would  be  worth  more  than  that  in  the  future, — didn't  he  say 
that  to  you?  A.  Don't  remember  of  his  saying  that  in  those 
words.    Q.  Did  he  say  that  in  substance?    A.  Yes,  sir." 

On  re-cross-examination,  he  was  asked  this  question : 

"You  believed  he  would  take  it  off  your  hands?  A. 
Yes,  sir.  Q.  You  relied  on  it?  A.  Yes,  sir.  Q.  That  is  the 
real  reason, — that  and  the  reason  you  wanted  to  get  his 
paper  out  of  the  bank,  is  the  reason  you  wanted  to  make  this 
deal,  isn't  it?    A.  I  suppose  it  is." 

The  defendant  testified  on  this  point : 

"I  didn't  tell  F.  G.  Sherman,  my  brother,  that  the 
Mausoleum  stock  mentioned  in  this  case  was  worth  f32.50 
a  share,  or  had  a  market  value  of  f 32.50  a  share.  I  didn't 
tell  him  what  it  was  worth.  The  only  value  that  I  gave 
him  was  the  value  that  the  stock  had  been  sold  at." 

This  is  all  the  evidence  offered  by  the  State, — ^in  fact 
all  the  evidence  in  the  record  tending  to  show  that  tlie 
defendant  made  the  representations  charged  in  the  indict- 
ment to  have  been  made  by  him. 

The  court  said  to  the  jury,  and  it  is  the  law  of  the  case, 
that,  in  order  to  convict  the  defendant,  the  State  must  es- 
tablish beyond  a  reasonable  doubt  that,  on  or  about  the  time 
alleged  in  the  indictment,  the  defendant  designedly  and 
feloniously  made  to  the  cashier  of  the  Bank  of  Sully  the  fol- 
lowing representations : 
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^'That  two  certificates  of  stock  of  600  shares  each,  of 
the  par  value  of  ^100  per  share,  purporting  to  have  been 
issued  by  the  National  Mausoleum  Company,  ♦  •  ♦ 
were  valuable,  and  then  and  at  that  time  had  a  market 
value  of  f32.50  per  share,  and  said  shares  were  of  the  ag- 
gregate value  of  132,500;  and  no  other  alleged  representa- 
tions will  be  considered  by  you  ♦  •  •  except  as  above 
mentioned  and  set  out  in  this  instruction." 

Before  coming  to  the  analysis  of  this  testimony,  it  is 
well  to  have  before  the  mind  the  circumstances  and  con- 
ditions that  led  to  the  meeting  on  this  day 'when  it  is 
claimed  this  Mausoleum  stock  was  exchanged  for  the  notes. 

On  the  19th  day  of  March,  1913,  F.  G.  Sherman,  cashier 
of  this  bank,  wrote  to  the  plaintiff  a  letter  addressed  to  him 
in  California,  as  follows : 

"Dear  Brother:  For  the  life  of  me,  I  don't  see  where 
we  are  going  to  be  able  to  swing  things  here  for  April  1st : 
wish  you  were  here  now  to  assist  me  in  a  few  ways  just 
how  to  swing  things.  I  hate  to  lay  down  or  give  up,  but 
I  do  declare  I  don't  know  what  to  do;  possibly  I  can  get 
the  boys  to  help  me  some  more  if  I  can  make  them  safe  in 
what  Canada  lands  and  Canada  contracts  I  have,  but  I 
don't  see  how  we  will  swing  the  deal  for  that  time  unless 
we  have  eleven  or  twelve  thousand,  and  I  don't  see  where 
it's  coming  from.  I  suppose  it  will  be  impossible  for  you 
to  get  here  and  help  me  out,  but  I  do  wish  you  could  come, 
and  in  some  way  I  think  you  ought  to  be  able  to  help  me  in 
some  way,  I  think  if  you  were  here  we  could  figure  it  out 
some  way  to  swing  the  deal  here  until  possibly  we  could 
fix  or  tide  things  over,  wish  you  would  wire  me  on  receipt 
of  this,  I  cannot  see  any  light  at  present  where  anything  is 
coming  to  speak  of,  hut  as  I  said  I  think  if  you  were  here 
you  and  I  together  could  make  things  secure  enough  so  the 
boys  would  help  us  out.  Answer  at  once,  and  I  will  try  my 
best  to  do  something,  or  do  something,  do  what  you  think 
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best.  I  don't  know  what  to  do,  but  I  wish  you  would  help 
me^  and  I  do  think  Lofland  and  Blackburn  would  help  us 
over  if  we  would  talk  to  them  and  make  them  secure." 

On  March  24th,  the  defendant  replied : 

"I  will  transfer  f 20,000  worth  Canada  lands  to  secure 
any  deal  you  make.  Lay  the  matter  frankly  before  Fred 
Andreas,  also  before  Fred  and  Welle.  I  will  stand  back  of 
you  for  any  deal  you  make.    Two  letters  on  way." 

Defendant  arrived  from  California  some  time  in  April, 
in  response  to  this  letter. 

The  cashier,  Sherman,  testified  further  that,  when  the 
defendant  arrived,  he  (the  cashier)  had  a  deal  on  to  sell  the 
bank;  that,  after  his  brother,  the  defendant,  arrived,  they 
drew  up  a  proposed  draft  of  an  agreement  of  partnership 
between  the  witness  and  others,  for  the  purpose  of  increas- 
ing the  capital  stock  of  the  bank.    The  witness  said : 

^^I  wanted  to  put  the  defendant's  indebtedness  In 
another  form.  I  told  him  he  should  reduce  his  indebtedness 
to  the  bank." 

He  further  stated  that  the  real  reason  he  wanted  to  get 
his  brother's  paper  out  of  the  bank  was  that  he  might  make 
this  deal ;  or  he  said,  "At  least,  I  suppose  that  was  the  rea- 
son." The  notes  delivered  to  the  defendant  were  dated  in 
1908,  1909,  and  1910,  and  one  as  late  as  1912.  It  appears 
that,  at  the  time  the  transfer  of  these  notes  was  made  for 
the  land  contracts,  the  stock  and  the  notes,  with  interest, 
aggregated  |56,661.92 ;  that  there  was  about  f 3,000  interest 
due  and  unpaid  upon  the  notes;  that,  at  that  time,  the  de- 
fendant was  indebted  to  the  bank  for  an  overdraft  about 
92,646.  It  does  not  appear  in  this  record  that  the  defendant 
had  any  property  other  than  that  which  was  turned  over  to 
the  bank  at  the  time  of  this  transaction,  called  by  the 
cashier,  Sherman,  a  settlement.  It  does  not  appear  that  the 
notes  turned  over  had  any  value  except  that  which  rests  in 
presumption.    This  may  account  for  the  desire  of  the  cash- 
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ier  to  get  the  notes  out  of  the  bank  before  "pulliBg  off"  the 
deal  which  he  said  he  had  on  hand  at  the  time  his  brother 
arrived. 

There  is  nothing  in  the  record  to  show  that  the  defend- 
ant, at  the  time  of  the  transaction  called  in  question^  made 
any  statement  to  the  witness  Sherman  touching  any  substan- 
tive fact  affecting  the  value  of  the  stock,  or  supporting  an 
opinion  that  the  stock  had  a  value  claimed  by  the  State. 
The  witness  says,  "I  don't  remember  that  he  told  me  even 
the  date  of  the  organization  of  the  corporation."  He  does 
not  attempt  to  say  that,  in  this  conversation,  the  defendant 
made  any  statement  as  to  what  the  stock  was  selling  for 
upon  the  market,  what  it  had  sold  for  upon  the  market, 
whether  the  stock  was  paid  for  or  not,  what  the  capital  stock 
of  the  company  was,  what  its  assets  were,  or  any  statement 
tending  to  support  the  assumption  that  the  stock  had  a  value. 
He  does  say,  however,  that  the  defendant  was  president  of 
the  company.  The  nearest  he  comes  to  making  any  state- 
ment touching  the  assets  is  in  answer  to  the  question : 

"Did  he  tell  you  any  of  the  assets  that  the  corporation 
had?  A.  Possibly  he  did,  but  I  don't  remember  what  the 
assets  were  at  the  time." 

This  is  not  an  affirmative  statement  that  the  defendant 
did  make  any  statement  touching  the  assets.  What  is  the 
witness'  testimony  on  this?  That  he  does  not  remember  the 
conversation  had  with  his  brother  touching  the  transfer  of 
the  notes  to  him  for  the  Mausoleum  stock. 

"I  presume  we  had  a  conversation  that  day,  but  I  don't 
remember  the  conversation.  I  think  he  said  it  had  a  value, 
but  I  don't  know  as  I  remember  the  conversation, — that  is, 
all  the  conversation.  It  was  my  understanding  that  he 
told  me  what  the  value  of  the  Mausoleum  stock  was.  I  un- 
derstood him  to  say  it  was  worth  in  the  neighborhood  of 
132.50.  It  was  my  understanding  it  was  worth  $32.50  a 
share.    I  don't  remember  him  saying  it  had  a  market  value 
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of  $32.50  a  share,  but  I  understood  it  was  worth  that,  but 
I  don't  know  as  he  said  it  had  a  market  value.  I  think  he 
said,  in  substance,  that  the  stock  had  a  value  of  $32.50  a 
share." 

But  he  does  not  say  whether  defendant  said  that  was 
the  face  value,  the  actual  value,  or  the  market  value. 

On    cross-examination,    he   was   asked   this   question: 

"You  said,  on  direct  examination,  that  it  was  your 
understanding  that  the  defendant  said  the  stock  was  worth 
$32.50  a  share.  That  is  what  he  said,  wasn't  it?  A.  Yes,  sir, 
that  was  what  I  understood  it  to  be.  That  was  my  under 
standing,  that  he  thought  it  was  worth  $32.50  a  share.  That 
is  exactly  what  he  said.  My  understanding  was  that  he 
thought  the  stock  was  worth  that  money." 

On  redirect  examination,  he  was  again  approached  on 
this  subject,  and  asked  to  state  what  his  brother  said  touch 
ing  the  value  of  this  stock.    His  answer  was : 

"I  don't  remember  what  was  said  there.  I  understand 
he  said  he  thought  it  was  worth  $32.50  a  share.  I  don't  re- 
member the  exact  conversation :  it  was  my  understanding  it 
was  worth  $32.50  a  share." 

The  question  was  then  finally  propounded  to  him : 

"Didn't  he  say  to  you  at  that  time  that  the  stock 
had  a  market  value  of  $32.50  a  share ;  that  it  would  be  worth 
more  than  that  in  the  future, — didn't  he  say  that  to  you? 
A.  I  don't  remember  his  saying  that  in  those  words.  He 
said  that  in  substance.  I  think  he  said  he  would  take  it  ofif 
my  hands.  I  don't  think  we  agreed  on  a  price.  I  supposed 
he  would  take  it  off  my  hands  at  what  I  gave  for  it,  anyway. 
I  believed  he  would  take  it  off  my  hands,  and  I  relied  upon 
his  doing  so.  That  and  that  I  wanted  to  get  his  paper  out 
of  the  bank  is  the  reason  I  wanted  to  make  the  deal,  I  sup- 
pose." 

Assuming,  for  the  purpose  of  this  discussion,  that  the 
representation  set  out  in  the  indictment,  if  proven,  would 
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constitute  such  false  pretense  as  brings  the  case  within  the 
provisions  of  the  statute  (Code  Section  5041),  which  reads, 
"If  any  person,  designedly  and  by  false  pretenses,  •  ♦  • 
and  with  intent  to  defraud,  obtain  from  another  any  money, 
goods  or  other  property,  *  *  ♦  he  ^hall  be  imprisoned 
in  the  penitentiary  not  more  than  seven  years,"  etc., — the 
mind  naturally  inquires  which  of  the  several  statements  tes- 
tified to  by  this  witness  is  the  statement  made  by  the  defend- 
ant, at  the  time  of  the  transaction,  and  relied  upon  by  the 
cashier  in  consummating  the  transaction.  Clearly,  if  the 
statement  made  by  the  defendant  was  that  he  thought  the 
stock  was  worth  |32.50  a  share,  such  statement  would  be 
simply  an  opinion,  and  would  not  be  the  basis  for  a  criminal 
prosecution.  What  the  mental  attitude  of  this  witness  was 
towards  the  whole  transaction,  and  towards  the  prosecution, 
we  are  not  in  a  position  to  know.  We  must  take  his  evidence 
as  we  find  it  in  the  record.  In  this  record,  he  has  assured  us 
that  all  the  defendant  said  was  that  he  thought  the  stock 
was  worth  |32.50  a  share.  If  the  defendant  stated  as  this 
witness  testifies  in  some  portions  of  his  evidence,  we  may 
assume  that  it  sustained  a  charge  of  false  pretense,  under 
the  statute.  If,  however,  he  stated  only  that  he  thought  it 
was  worth  f  32.50  per  share,  then  clearly,  under  all  the  au- 
thorities, such  statement  would  not  bring  defendant  within 
the  provisions  of  the  statute  as  to  false  pretense.  See  State 
V.  Wehh,  26  Iowa  262.  Whether  he  made  a  statement  which 
constitutes  an  actionable  pretense  or  a  statement  which  does 
not  make  an  actionable  pretense,  was  a  mere  matter  of  con- 
jecture. When  we  consider  that  the  burden  of  proof  is  upon 
the  State  to  show,  beyond  a  reasonable  doubt,  that  he  was 
guilty  of  making  actionable  pretense,  and  the  evidence  of- 
fered as  clearly  shows  a  nonactionable  pretense,  how  can  a 
jury  say  that  the  actionable  pretense  is  proven?  When  the 
evidence  relied  upon  establishes  a  nonactionable  pretense, 
just  as  clearly  as  it  establishes  an  actionable  pretense,  and 
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from  the  mouth  of  the  same  witness,  with  no  circumstances 
in  the  record  tending  to  support  the  one  statement  rather 
than  the  other,  with  the  record  tending  rather  to  support 
the  making  of  the  nonactionable  pretense,  we  cannot  see 
that  the  State  has  carried  the  burden  placed  upon  it  to 
a  successful  issue.  No  verdict  can  be  sustained  on  such 
uncertain  proof  of  a  fact  essential  to  the  consummated 
crime.  We  think  the  evidence  insufficient  to  justify  a  jury 
in  finding  that  the  defendant  made  the  representations  al- 
leged to  have  been  made  by  him.  We  say  that  the  record  is 
wholly  insufficient  to  justify  a  jury  in  saying  that  the  de- 
fendant made  the  actionable  pretense  charged  in  the  indict- 
ment, assuming  such  pretense  to  be  actionable. 

The  next  question  that  presents  itself  in 
2.  False  pre-         the  record  upon  this  point  is,  Assuming:  that 

TENSES  :    OVi-  M.  r  J  o 

dence :  falsity     the  actionable  pretense  was  proven,  has  the 

of   reprosonta-  '■  sr  7 

flSency'"'"  ^*^*^  established  its  falsity?    Or  has  it  in- 

troduced any  evidence  upon  which  a  jury 
could  find  that  the  pretense  was  in  fact  false,  if  made? 

The  only  evidence  upon  this  point  is  found  in  the  follow- 
ing facts  disclosed  in  the  record :  One  Ralph  Graham  was 
called  as  a  witness,  and  stated  that  he  lived  in  California; 
that  he  was  an  attorney  at  law;  that  he  knows  the  secre- 
tary of  the  Mausoleum  Company,  and  one  Hiatt.  This  Hiatt 
was  one  of  the  original  incorporators.  He  acted  as  attorney 
for  the  company.  He  said  he  was  not  acquainted  with  the 
value  of  corporation  stock  in  California,  or  in  the  city  of  * 
Los  Angeles  in  general ;  that  he  had  made  some  investigation 
to  ascertain  what  the  value  of  the  capital  stock  of  the 
Mausoleum  Company  was  in  1913;  that  he  never  heard  of 
the  Mausoleum  Company,  did  not  know  there  was  such  a 
company,  until  the  fall  of  1914;  that  he  examined  the  books 
of  the  company  to  some  extent  in  the  fall  of  1914  with  this 
Mr.  Hiatt,  and  examined  the  records  in  the  county  clerk's 
office;  that  he  found   a  certificate  to  the  effect  that  the 
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charter  of  the  company  had  been  forfeited  for  nonpayment 
of  license ;  that  this  forfeiture  occurred  on  the  28th  day  of 
February,  1914,  as  it  appears  in  the  records  of  the  clerk's 
office.    He  was  then  asked  this  question : 

"Upon  this  investigation,  state  what,  in  your  judgment, 
was  the  value  of  the  capital  stock  of  the  corporation  on  the 
24th  of  April,  1913.    A.  Had  no  market  value." 

On  cross-examination,  he  said: 

"I  first  learned  that  there  was  a  National  Mausoleum 
Company  of  California  in  the  fall  of  1914,  and  first  exam- 
ined its  books  then.  I  did  not  examine  its  bank  book.  I  did 
not  examine  the  assessment  roll  of  the  county  for  that  year. 
I  know  that  there  was  some  stock  of  this  corporation  sold, 
but  do  not  know  at  what  price.  My  opinion  is  based  partly 
on  an  examination  of  the  record  of  the  transactions  that 
occurred  a  year  and  six  months  after  the  date  inquired 
about,  or  approximately  so.  I  do  not  know  at  this  time 
how  much  stock  was  sold.  I  did  know  at  the  time.  At  least, 
I  knew  what  the  books  showed,  or  rather,  what  was  issued. 
I  only  examined  a  part  of  the  records  of  the  company,  which 
was  some  time  in  the  summer  or  fall  of  1914.  The  countv 
attorney  of  Jasper  County  sent  me  a  telegram,  and  told  me 
to  render  whatever  assistance  I  could  to  the  sherifif ;  and  to 
that  extent  I  was  in  the  employ 'of  the  county.  I  recently 
got  a  draft  from  the  county  as  attorney  out  here.  That  came 
from  the  bank  down  at  Sully.  I  do  not  know  of  any  Mauso- 
leum stock  selling  out  in  California,  or  what  they  are  selling 
for.  I, do  not  know  personally  what  the  stock  in  this  cor- 
poration sold  for.  I  don't  know  how  much  was  sold,  but  I 
know  that  some  of  it  was  sold." 

One  Macy  was  called  as  a  witness,  who  said  he  lived  in 
Lynnville,  Iowa.  He  testified  that  he  was  partially  ac- 
quainted with  the  books  of  the  bank  and  the  transactions 
that  occurred  in  the  Sully  Bank. 

"I  made  an  investigation  of  the  shares  of  stock.    That 
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investigation  consisted  in  writing  to  one  Hiatt,  Los  Angeles, 
California ;  and  I  employed  E.  J.  Salmon  to  come  to  Los 
Angeles  to  make  an  investigation,  and  he  made  a  report  as 
to  the  value  of  this  stock.  A  report  was  also  made  to  me 
by  Hiatt.  The  report  from  Hiatt  came  in  the  form  of  a 
letter.  The  letter  was  as  follows :  ^Regarding  the  shares  of 
stock  in  the  National  Mausoleum  Company,  can  only  say 
that  they  are  of  no  value.  This  company  was  organized  for 
the  purpose,  as  its  name  indicates,  of  building  mausoleums 
in  California,  under  patenlts  known  as  the  International 
Patents.  It  became  the  owner  of  an  option  to  purchase  the 
patent  rights  from  the  Iowa  Mausoleum  (^'oniimny  of  Water- 
loo, Iowa,  for  the  state  of  California ;  but  it  failed  to  make 
its  payments,  and  lost  its  option.  Its  charter  has  been  for- 
feited for  failure  to  pay  the  state  license  taxes,  and  the 
corporation  no  longer  exists.'  I  showed  this  letter  to  Mr. 
Shermaii,  the  defendant." 

He  was  asked  this  question: 

"What  did  you  state  to  Mr.  Sherman,  and  what  did 
Mr.  Sherman  say  to  you  in  regard  to  the  value  of  this  stock 
at  that  time  and  during  the  conversation?  A.  I  made  no 
statement,  except  read  the  letter  to  Mr.  Sherman  relative  to 
the  stock.  Q.  Was  that  letter  read  by  j^ou  to  Mr.  Sherman 
as  a  part  of  the  conversation?  A.  That  portion  relating  to 
the  Mausoleum  stock  was  read.  Q.  Then  what  did  Mr. 
Sherman  say?  A.  As  I  remember  it,  he  says,  That  is  true, 
but  Mr.  Hiatt  should  have  explained  further  relative  to  the 
re-organization  of  the  company,  and  gone  on  to  explain 
more  about  the  company, — the  situation  of  the  company.' " 

This  letter  of  Hiatt's  was  dated  May  26,  1914,  but  when 
it  was  shown  to  the  defendant  does  not  affirmatively  appear. 
The  letter  evidently  speaks  of  the  condition  of  the  company 
at  the  date  of  the  writing  of  the  letter.  There  was  no  refer- 
ence in  the  letter  as  to  the  condition  the  year  previous,  and 
it  is  assumed  now  that  the  defendant's  assent  to  the  state- 
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ment  in  the  letter  (the  letter,  of  course,  not  being  competent 
as  evidence)  has  probative  force  as  to  the  value  of  the  stock 
in  April,  1913.  The  evidence  shows  simply  an  assent,  if  it 
has  any  probative  force  at  all  upon  the  matter,  to  the  state- 
ment in  Hiatt's  letter  that,  at  that  time,  the  stock  had  no 
value.  The  facts  upon  which  Hiatt  seems  to  predicate  his 
statement  that  it  had  no  value,  are  facts  happening  long 
after  the  transaction  in  question ;  and  the  statement  of  the 
defendant  might  well  be  construed  into  an  assent  to  the 
statement  of  Hiatt  as  to  the  then  value  of  the  stock,  but 
could  not  be  construed  into  an  assent  on  the  part  of  the 
defendant,  or  an  admission  that  the  stock  had  no  value  in 
April,  1913,  more  than  a  year  previous.  The  general  rule 
is  that  a  condition  shown  to  exist  is  presumed  to  continue. 
But  the  rule  ordinarily  is  that  such  presumptions  do  not 
relate  backward.  It  is  a  fact  of  common  observation  that 
enterprises  of  this  kind  do  start. with  every  promise  of  suc- 
cess, and  later,  the  honest  dreams  of  the  promoters  are 
broken  by  a  sad  awakening. 

The  question  before  the  jury  was,  What  was  the  value 
of  the  stock  in  April,  1913?  Proof  of  the  condition  of  the 
corporation  or  of  the  value  of  the  stock  a  year  and  six 
months,  or  even  a  year  later,  is  no  proof  of  its  value  on  the 
day  charged. 

We  think  the  evidence  wholly  fails  to  establish  this  es- 
sential element  in  the  charge  made. 

The  next  point  is,  Did  the  defendant 

3.  False   pre-  '  ' 

TBNREs:  eie-       kuow,  at  the  time  the  representations  were 

ments   of   of-  '  ^ 

tense:  icienter.     niade,  if  made,  that  they  were  false? 
There  is  absolutely  no  evidence  to  establish  this  fact, 
except  that  the  defendant  was  president  of  the  company  ^        . 
at  the  time,  and  that,  a  year  later  than  the  time  the  repre-  1         ^ 
sentations  were  made,  some  evidence  was  introduced  tend-  ^ 
ing  to  show  that  the  stock  was  then  worthless.    The  burden 
is  on  the  State,  not  only  to  show  that  the  representations 
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were  made,  and  that  they  were  false,  but  that  the  defendant 
knew  they  were  false,  at  the  time  he  made  them. 

It  is  true  that,  in  civil  actions  fop  fraud,  it  has  been 
held  that  a  statement  that  a  fact  exists,  as  of  the  knowedge 
of  the  one  asserting  the  fact,  when  he  has  no  knowledge 
of  the  fact,  and  when  it  is  made  recklessly,  and  for  the 
purpose  of  inducing  another  to  believe  it  to  be  true,  followed 
by  proof  that  it  was,  in  fact,  not  tru^,  makes  the  scienter 
required  in  civil  actions.  There  is  no  proof  in  this  case 
that  the  defendant  knew  the  fact  to  be  untrue,  if  untrue.  In 
State  V,  Rivers,  58  Iowa  102,  the  defendant  was  indicted  for 
obtaining  money  and  property  by  false  pretenses.  This 
court  said: 

^^If  he  made  such  representation,  knowing  that  it  was 
not  a  valid  lien,  and  the  cashier  was  thereby  induced  to 
give  up  the  mortgage,  he  is  guilty ;  but  if  he  believed  it  to  be 
true,  or  did  not  know  it  to  be  false,  *  *  *  he  is-  not 
guilty." 

We  have  examined  this  record  with  care,  and  are  satis- 
fied that,  on  the  points  above  indicated,  there  was  such 
failure  of  proof  on  the  part  of  the  State  that  the  verdict 
ought  not  to  be  permitted  to  stand.  The  cause  is,  there- 
fore,— Reversed  and  remanded. 

Ladd,  Salinger^  and  Stevens,  JJ.,  concur. 

Salinger,  J. — I  am  not  in  accord  with  the  argument  on 
what  "makes  the  scienter  required  in  civil  actions."  With 
that  exception,  I  concur. 


John  H.  Wrede,  Appellee,  v.  August  Grothe  et  al..  Appel- 
lants. 

HiaHWAYS:      Establishment— Private   Ways   of  Necessity— Eights 

1    Acquired — ^Fences.     He  who  condemns  a  private  way  through 

the  lands  of  another  in  order  to  secure  access  to  a  public  high- 
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way,  acquires  no  fee  to  the  land  so  condemned,  and  therefore 
takes  no  title  to  a  fence  then  existing  along  one  side  of  said 
condemned  way.  The  condemnor  muat  build  and  maintain  the 
fences  on  both  sides  of  such  way.  It  follows  that  the  landowner 
from  whose  lands  the  said  way  Is  carved  may  remove  existing 
fences.     (Sec.  2028,  Code  Supp.,  1913.) 

HIOHWAYS:  Construction— Xhreparlng  for  Travel— Destruction  of 
2  Growing  Things.  While  things  existing  upon  and  in  land  con- 
demned for  a  highway  belong  to  the  landowner  from  whom  the 
way  is  taken,  in  so  far  as  they  are  not  necessary  for  road  pur- 
poses, yet  he  who  condemns  a  private  way  of  necessity  may, 
equally  with  the  road  supervisor,  put  the  condemned  way  in 
condition  for  travel,  and  for  such  purpose,  if  necessary,  may 
burn  or  wholly  remove  from  the  said  way  the  grass,  brush,  or 
wood  existing  thereon. 

Appeal  from  Johnson  District  Court. — ^R.  P.  Howbll,  Judge. 

Maech  12,  1918. 

Action  at  law  by  which  plaintiff  sought  to  recover  for 
the  wrongful  removal  of  a  line  fience  by  the  defendants. 
Defendants  counterclaimed  for  alleged  wrongful  acts  com- 
mitted by  the  plaintiff  in  the  removal  and  conversion  of 
cross-fences,  cutting  and  removal  of  hay  and  grain  growing 
on  the  established  public  way,  digging  and  removal  of  dirt 
on  said  way,  and  the  burning  of  defendant's  wood  thereon. 
Each  asked  for  exemplary  damages,  in  addition  to  actual 
damages.  There  was  a  verdict  and  judgment  for  plaintiff 
for  |140,  and  defendants  appeal. — Reversed. 

Bart  d  Hart,  for  appellants. 

Edvnn  B.  Wilson,  for  appellee. 

Preston,  C.  J. — 1.     Plaintiff  sought  to 
1.  HioHWATs:        recover  damages  for  the  alleged  wrongful 

establish ment :  ^  o  o 

private  ways      taking  bv  appellants  of  40  rods  of  fence. 

of  necessity :  rs       j        trr 

SlSred  :*^f"ence8.    Pl^i^tiff  owns  the  wcst  half  of  the  south- 
west quarter  of  the  southeast  quarter  of  the 
section,  and  defendants  own  the  north  half  of  the  south- 
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east  quarter.  Defendants'  tract  is  between  plaintiff's  land 
and  the  public  highway  on  the  north  of  defendants'  land. 
Plaintiff  had  no  way  to  that  or  any  other  public  highway 
from  his  land.  He  petitioned  for  a  public  way  one  rod 
in  width  across  the  land  of  defendants  at  the  west  end  of 
the  80.  Defendants  in  this  action,  who  were  plaintiffs  in  an 
injunction  suit,  sought  to  restrain  the  establishment  of  such 
a  road,  on  the  ground  that  the  road  as  petitioned  for,  161/4 
feet  wide,  was  too  narrow  to  accomplish  the  purposes  de- 
sired. The  plaintiff  here  and  the  sheriff,  who  were  defend- 
ants in  the  injunction  suit,  moved  to  dissolve  the  injunction, 
and  a  hearing  was  had  thereon,  May  14, 1915,  at-which  time 
a  stipulation  was  entered  into  and  signed  by  the  parties, 
as  follows: 

"In  the  above  cause,  it  is  agreed  betweeto  plaintiffs 
and  defendant,  John  H.  Wrede,  in  full  settlement  of  all 
questions  relative  to  said  cause,  that  the  application  for 
appraisal  be  amended  to  read  '33  feet  off  of  the  west  end 
of  plaintiffs'  premises,'  and  the  said  plaintiffs  hereby  waive 
appraisal  by  sheriff's  jury;  and  by  agreement,  the  price 
affixed  for  said  premises,  as  by  law  provided,  is  |2()0,  which 
amount  the  defendant,  John  H.  Wrede,  agrees  to  pay,  and 
in  addition,  to  furnish  a  gate,  the  same  as  at  the  entrance 
from  the  road  to  plaintiff's  premises,  and  set  same  on  the 
east  side  of  said  road  at  the  middle  point  of  the  80  rods, 
unless  otherwise  designated  by  plaintiffs,  for  the  use  of 
plaintiffs  and  the  public ;  but  thereafter,  plaintiffs  to  main- 
tain and  keep  said  gate  in  repair.  Defendant  Wrede  agrees 
to  deposit  said  |200  with  the  county  auditor,  to  be  paid  to 
plaintiffs  upon  the  completed  record  for  said  road  being 
filed  by  the  sheriff  in  the  county  auditor's  oflBce.  Plaintiffs 
to  pay  the  costs  of  this  action,  and  defendant,  Wrede,  to 
pay  the  costs  in  the  application  for  the  establishment  of 
said  road.  All  other  matters  relative  to  the  establishment 
of  said  road  to  be  as  by  law  provided." 
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% 
The  plaintiff  in  this  case  deposited  the  money,  as  agreed, 

and  the  road  was  established.  Defendants  received  the 
f200  agreed  upon  as  compensation  for  the  road.  Prior 
to  snch  establishment,  there  was  a  partition  fence  along  the 
west  end  of  defendants'  land,  between  defendants'  land 
and  the  land  of  one  Krall,  to  the  west.  The  north  half 
of.  thifi[  fence  was  the  portion  belonging  to  Krall,  and  the 
south  half  had  been  built  and  kept  in  repair  by  the  defend- 
ants. This  was  the  fence  on  the  west  line  of  the  new  road. 
After  the  establishment  of  the  new  road,  plaintiff,  with  the 
consent  of  defendants,  laid  off  the  road  and  began  build- 
ing the  80  rods  of  fence  along  the  east  line  thereof,  when 
defendants,  over  plaintiff*s  protest,  tore  down  and  removed 
the  south  40  rods  of  what  had  formerly  been  the  partition 
fence  between  defendants  and  the  Krall  land,  to  the  west. 
Defendants  attempted  to  remove  this  fence,  and  claimed 
the  right  to  do  so.  The  plaintiff  opened  the  new  road,  after 
it  had  been  established,  and  defendants  allege  in  their  coun- 
terclaim that,  at  that  time,  plaintiff  burned  wood  situated 
upon  the  new  road,  of  the  value  of  fl.OO;  that  plaintiff  cut 
grass  on  said  new  road  and  converted  it  to  his  own  use, 
which  was  of  the  value  of  J12;  that  plaintiff  tore  down  cross- 
fences  that  crossed  the  new  way  and  converted  it  to  his  own 
use,  to  the  value  of  f8.00;  that  the  plaintiff  removed  soil 
from  said  new  way  to  his  own  premises,  and  converted  said 
soil  to  his  own  use,  to  defendants'  damage  in  the  sum  of 
(20;  to  defendants'  damage  in  the  sum  of  f41  for  all  these 
items.  Defendants  asked  exemplary  damages  in  the  sum  of 
f  500,  in  addition  to  such  actual  damages. 

It  is  conceded  that  there  is  practically  no  dispute  as 
to  the  facts,  in  the  line  fence  matter.  It  is  admitted  that 
defendants  took  that  part  of  the  fence  between  their  land 
and  that  of  Krall,  which  had  been  built  by  them.  Appel- 
lant says  in  argument  that  one  of  the  main  questions  in  the 
case,  the  decision  of  which  will  tend  to  settle  a  great  part 
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of  the  controversy,  is  as  to  who  had  the  right  to  the  pos- 
session and  use  of  the  south  half  of  the  line  fence  between 
the  land  of  defendants  and  Krall^  after  the  establishment  of 
the  highway, — whether  defendants  or  plaintiff.  And  plain- 
tiff states  the  proposition  that,  though  a  number  of  errors 
are  assigned,  the  really  decisive  question  as  to  plaintiff's 
claim  is  whether  defendants  had  the  right  to  remove  this 
fence;  and  that,  if  they  had  such  right,  plaintiff  has  no 
cause  of  action  against  them  therefor. 

Defendants  offered  a  number  of  instructions,  to  Ihe 
effect  that,  by  the  law  under  which  the  public  way  in  ques- 
tion was  established,  plaintiff  has  the  duty  of  erecting  and 
maintaining  fences  on  both  sides  of  said  public  way;  that 
the  establishment  of  such  way  does  not  divest  the  title  to 
the  land  from  the  original  owner;  and  that  all  grain,  hay, 
wood,  and  timber  thereon  remained  in  the  original  owner 
of  the  land  comprised  within  the  said  way,  subject  only  to 
the  right  of  the  public  to  the  use  of  the  way ;  that,  subject 
to  the  privilege  in  the  public  at  large  to  use  said  way,  and 
subject  to  the  right  of  the  public  officers  to  use  such  of  tho 
soil,  wood,  trees,  etc.,  as  may  be  necessary  for  the  purpose 
of  repairing,  keeping  up,  and  working  the  said  public  way, 
all  right  to  the  property  thereon  remains  in  the  original 
owner,  and  that  the  items  set  up  by  the  defendants  in  their 
counterclaim  are  the  property  of  defendants;  that,  by-  the 
payment  of  the  |200  by  plaintiff  for  said  right  of  way,  he 
obtained  no  interest  in  the  items  set  up  in  the  counter- 
claim ;  that  the  only  right  acquired  by  the  plaintiff  was  the 
use  of  the  way  as  the  general  public;  that  defendants,  as 
the  original  owners  of  the  land  comprised  within  the  estab- 
lished way,  are  the  owners  of  and  are  entitled  to  take  away 
all  fences  erected  by  them  previous  to  the  establishment  of 
the  road,  and  along  and  across  the  land  now  comprised  with- 
in said  public  way;  and  that  they  were  not  trespassers  in 
removing  the  same. 
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The  court  instructed  the  jury  that  plaintiflf  claimed  f 40 
as  the  reasonable  value  of  the  fence  removed  by  defend- 
ants, and  claimed  exemplary  damages  in  addition,  and  said 
further : 

"In  this  case  there  is  no  controversy  but  what  there 
was  a  public  way  established  across  one  end  of  an  80-acre 
tract  belonging  to  the  defendants  in  this  case,  upon  the  peti- 
tion of  the  plaintiff  herein,  and  that  plaintiff  paid  for  said 
public  way  the  sum  of  f  200,  which  wa»  received  by  the  de- 
fendants. So  then,  so  far  as  the  plaintiff  is  concerned  in 
this  action,  his  claim  for  damages  is  based  solely  upon  the 
claim  that  the  defendants  wilfully  and  maliciously,  and 
without  the  consent  of  the  plaintiff,  tore  down  and  removed 
entirely  the  south  half  of  the  fence  along  the  west  side  of 
said  roadway,  being  a  part  of  the  division  fence  between 
the  property  of  the  defendants  and  one  Krall.  The  defend- 
ants do  not  deny  tliat  they  removed  the  said  fence.  Now, 
you  are  instructed  that  the  defendants  in  this  action  had 
no  right  under  the  law  to  remove  this  fence,  and  that  plain- 
tiff is  therefore  entitled  to  recover  the  reasonable  value  of 
that  portion  of  said  partition  fence  removed  by  the  defend- 
ants,  such  value  to  be  determined  from  the  testimony  in 
this  case.  And  if  you  further  find  that  the  action  of  the 
defendants  in  removing  said  fence  was  malicious,  then  you 
are  authorized,  if  you  so  desire,  to  allow  exemplary,  or  puni- 
tive, damages." 

By  this  instruction  the  court  held,  as  a  matter  of  law, 
that  the  fence  went  with  the  land  taken. 

Section  2028,  Code  Supplement,  1913,  provides : 

"Any  person,  corporation  or  copartnership  owning  or 
leasing  any  land  not  having  a  public  or  private  way  there- 
to, may  have  a  public  way  to  any  railway  station,  street 
or  highway  established  over  the  land  of  another,  not  ex- 
ceeding forty  feet  in  width,  to  be  located  on  a  division, 
subdivision  or  'forty'  line  or  immediately  adjacent  thereto; 
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but  if  a  railway  is  to  be  constructed  thereon,  as  provided 
in  section  two  thousand  and  thirty-one,  the  same  may  be 
located  wherever  necessary  and  practicable,  but  not  exceed- 
ing one  hundred  feet  in  width,  and  not  interfering  with 
buildings,  orchards,  gardens  or  cemeteries;  and  when  the 
same  shall  be  constructed  it  shall,  when  passing  through 
inclosed  land,  be  fenced  on  both  sides  by  the  person  or 
corporation  causing  it  to  be  established." 

Appellee  contends  that  the  provisions  of  Title  X,  Chap- 
ter 4,  are  made  applicable  to  such  a  way  or  road,  by  Code 
Section  2030.  But  appellants'  contention  is,  at  this  point, 
that  the  section  last  referred  to  has  no  reference  to  the 
fence  matter  now  in  dispute.  It  is  appellants'  contention 
that  plaintiff  did  not  take  the  fee  to  the  new  road,  but  that 
only  a  public  way  was  established,  and  that  plaintiff  must 
pay  the.  damages  for  the  taking  of  the  right  of  way,  and  is 
required  to  fence  the  new  public  way  on  both  sides;  and 
therefore  the  fence  in  question  did  not  pass  with  the  land, 
but  belonged  to  the  defendants,  and  that  plaintiff  had  no 
right  to  use  it.  It  is  true,  of  course,  as  contended  by  ap- 
pellants, that  plaintiff  was  required  to  fence  the  new  road, 
and  plaintiff  concedes  that  he  would  be  compelled  to  main- 
tain the  fences.  If  there  were  no  fences  on  either  side, 
then,  clearly,  he  would  be  required  to  build  the  two  fences. 
But  the  fence  in  question  was  already  there,  on  one  side  of 
the  road  as  established,  and  the  question  is  whether  plain- 
tiff, having  estabished  and  paid  for  the  road,  is  entitled  to 
use  the  fence  that  was  already  there. 

It  is  contended  further  by  appellants  that  a  right  of 
way  means  a  mere  easement,  and  that,  when  land  is  taken 
for  such  purpose,  the  right  to  the  things  growing  or  being 
thereon  remains  in  the  owner  of  the  fee,  subject  only  to 
the  right  of  the  public  to  pass  over  the  land,  and  also  to  the 
nght  of  public  officials  to  make  use  of  anything  growing  or 
being  on  the  land,  to  make  the  way  fit  for  travel  (citing 
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cases).  Plaintifif  was  not  a  road  supervisor  or  an  oflScer; 
bnt  the  record  shows,  and  the  jury  could  have  so  found, 
that  plaintiff,  with  the  consent  of  the  defendants,  laid  out 
the  road  and  did  the  work,  so  that,  under  such  circum- 
stances, in  that  respect  he  would  doubtless  stand  in  the 
same  position  as  a  road  supervisor.  Counsel  for  appellants 
concede  that,  if  the  public  oflBcials  had  found  it  necessary 
to  use  this  fence  to  make  the  way  suitable  for  travel,  they 
might  have  taken  it  and  used  it  for  that  purpose;  but  not 
otherwise.  They  concede,  too,  that  the  method  of  taking 
this  strip  of  land  for  the  road  was  by  condemnation  pro- 
ceedings, and  that  it  was  taken  under  the  provisions  of 
Section  2029  of  the  Code,  and  that  the  way  taken  was  a 
public  way. 

It  is  thought  by  appellants  that  the  court,  in  its  instruc- 
tions, told  the  jury,  in  effect,  that  it  was  defendants'  duty 
to  fence  one  side  of  the  road ;  but  this  is  not  quite  accurate. 
The  question  is,  rather,  whether  plaintiff  had  the  right 
to  the  fence  or  to  use  it.  On  the  other  hand,  it  is  contended 
by  appellee,  as  already  stated,  that,  by  Code  Section  2030, 
the  provisions  of  Title  X,  Chapter  4,  are  made  applicable 
to  such  a  way  or  road  as  is  provided  for  in  Section  2028 
of  the  Supplement  to  the  Code,  1913.  They  say,  too,  that 
a  railway  company  acquiring  land  by  condemnation  is  re- 
quired, under  Section  2057  of  the  Code,  to  fence  land  on 
both  sides,  the  same  as  under  Section  2028  of  the  Supple- 
ment. And  they  contend,  also,  that,  where  land  is  thus  con-  , 
demned,  the  amount  of  damages  should  be  the  full  value 
of  the  land,  as  the  bare  fee  remaining  is  of  no  determina- 
ble value  (citing  Clayton  v,  Chicdgo,  I.  &  D.  R.  Co.,  67  Iowa 
238).  They  rely  on  Section  1995  of  the  Code,  which  is  in 
Title  10,  Chapter  4,  which  provides,  substantially,  that 
the  railway  may,  in  addition  to  the  real  estate  for  its  right 
of  way,  "also  take,  remove  and  use  for  the  construction 
and  repair  of  said  railway  and  its  appurtenances,  any  earth. 
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gravel,  stone,  timber  or  other  materials  on  or  from  the  land 
so  taken."  Their  contention  is  that  the  words  "other  ma- 
terials" in  this  statute  would  include  fences  already  built 
and  in  use  when  the  land  is  taken ;  that  appurtenances  are 
things  belonging  to  another  thing  as  principal,  and  which 
pass  as  incident  to  the  principal  thing  (citing  cases) ;  that 
the  word  "appurtenances,"  as  used  in  Section  1995,  does 
not  refer  to  the  land  taken  for  the  right  of  way,  but  relates 
to  the  railway  itself;  that  the  word  "its"  shows  that  the 
legislature  intended  it  to  mean  appurtenances  of  the  rail- 
way acquiring  the  right  of  way:  that  is,  that  the  fence  in 
question  wotild  not  be  claimed  by  the  railway  as  being  an 
appurtenance  of  the  land  itself,  but  an  appurtenance  of 
the  railway.  And  they  say  that,  if  the  land  was  conveyed 
by  ordinary  deed,  the  fence  thereon  would  pass  with  the 
conveyance  and  the  fee,  and  that,  under  Title  X,  Chapter 
4,  the  interest  or  title  provided  by  the  statute  would  pass 
to  the  condemnor.  The  trial  court  so  held,  and  I  am  in- 
cline<l  to  that  view,  to  the  extent,  at  least,  that  plaintiffs 
would  be  entitled  to  use  the  fence  already  there.  It  is 
doubtless  true  that  the  fee  to  the  land  did  not  pass  to 
plaintiffs.  But  that  is  the  practical  effect  of  the  proceed- 
ings: nothing  remained  in  defendants  but  the  naked  fee, 
subject  to  the  use  by  the  public. 

Appellee  contends  that,  under  Section  2030,  the  appli- 
cant acquiring  a  way  to  lands  under  Section  2028  of  the 
'  Supplement  is  in  the  same  position  as  a  railway  procuring 
its  right  of  way,  except  that  the  section  confers  no  title  up- 
on the  applicant;  that  the  fence  in  question  was  upon  the 
land  taken,  and  belonged  to  the  defendants,  with  its  ma- 
terial thereon,  and  could  be  used  for  the  construction  of 
appurtenances  to  the  road;  that  defendants  had  been  paid 
their  damages  in  full  for  all  that  had  been  taken  away  from 
them,  and  this,  by  the  stipulation,  was  by  their  consent. 

There  is  no  provision  in  Section  2028  that  the  person 
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establishing  the  road  shall  pay  for  an  existing  fence  along 
the  line  of  the  proposed  road,  in  addition  to  the  assessed 
damages.  It  seems  to  me  that  the  intent  of  the  legislature 
was  that  the  party  procuring  the  road  should  construct  a 
fence  where  there  was  none,  and  should  maintain  fences 
on  both  sides.  Under  the  stipulation  by  which  the  dam- 
ages were  fixed,  defendants  did  not  expressly  reserve  the 
fence.  Had  there  been  no  fence  on  either  side  of  the  road, 
and  plaintiff  had  erected  a  new  fence  on  both  sides,  defend- 
ants would  have  no  right  to  destroy  or  remove  it. 

The  majority  are  of  opinion,  however,  that,  because 
the  fee  did  not  pass  by  the  condemnation  proceedings,  the 
fence  in  question  did  not  pass  to  plaintiff;  and  therefore 
plaintiff  had  no  interest  therein,  and  could  not  recover  for 
its  removal  by  defendants.  For  the  error  of  the  court  in 
instructing  to  the  contrary,  the  cause  is  reversed.  This 
disposes  of  the  principal  controversy  in  the  case. 

2.    As  to  the  counterclaim,  complaint  is 

^'  cons^raction :       made  that  the  trial  court  refused  instruc- 

t^veif^e-^'"''      tions    requested    by    the    defendants.    The 

growing  propositions  covered  thereby  are  that  plain- 

tiff  had  no  right  to  remove  the  soil,  burn 
the  wood,  etc.,  because  the  things  repi'esented  by  these  items 
in  the  counterclaim  were  the  property  of  defendants;  and 
that  plaintiff  would  have  no  right  to  remove  them  and  con- 
vert them  to  his  own  use.  They  concede,  however,  that 
a  road  supervisor  might  be  permitted  to  take-down  the 
cross-fences,  dig  the  soil,  etc.,  to  open  the  road,  and  fur- 
ther, that  only  a  road  supervisor  could  open  the  road  and 
make  it  fit  for  travel.  We  have  already  referred  to  this 
matter,  that  the  plaintiff  was  opening  the  road  with  the 
consent  of  defendants. 

On  the  disputed  question  of  fact  as  to  whether  plain* 
tiff  did  convert  some  of  this  property,  as  alleged,  to  his  own 
use,  or  whether  he  simply  removed  it  to  open  the  road,  the 
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court  submitted  the  question  to  the  jury.  On  this  branch 
of  the  case,  the  trial  court  instructed  the  jury  that  the  bur- 
den of  proof  was  on  the  defendant  as  to  the  counterclaim, 
and  said  further,  substantially: 

"You  are  instructed  that  the  plaintiff  herein  had  no 
right  to  convert  to  his  own  use  any  of  the  cross-fences,  and 
if  he  did  so,  he  is  liable  to  the  defendants  for  the  reason- 
able value    of  the  same,  as  shown  by  the  testimony.    You 
are  instructed,  however,  that  he  would  have  the  right  to  re- 
move the  same  from  said  highway,  in  order  that  he  might 
use  such  highway  or  put  it  in  condition  for  use.    You  are 
further  instructed  that  plaintiff  would  have  no  right  to 
convert  to  his  own  use  or  burn  any  wood  which  might  be 
on  said  highway  belonging  to  the  defendants,  and  if  he  did 
so,  he  would  be  liable  to  the  defendants  for  the  reasonable 
value  thereof;  but  you  are  instructed  that  he  would  have 
the  right  to  clean  up  said  highway,  in  order  that  he  might 
use  the  same,  and  if,  in  doing  so,  it  became  necessary  to 
burn  brush  that  was  on  the  highway,  he  might  do  so.    You 
are  instructed  that  the  plaintiff  could  have  no  right  to  re- 
move any  of  the  soil  from  said  highway  and  convert  the 
same  to  his  own  use,  and  that,  if  he  did  so,  he  would  be 
liable  to  the  defendants  for  the  reasonable  value  thereof; 
but  you  are  instructed  that  he  would  have  the  right  to  put 
said  highway  in  condition  for  travel,  and  if,  in  doing  so,  it 
became  necessary  to  haul  away  some  of  the  dirt  therefrom, 
that  he  wpuld  have  the  right  to  do  so,  and  might  haul  it 
to  his  own  ground,  if  there  was  no  suitable  place  upon  said 
highway  to  use  the  same,  and  in  that  event  he  would  not  be 
liable  for  so  doing.    You  are  instructed  that  the  plaintiff 
would  have  no  right  to  cut  and  haul  from  said  road  any 
grass  or  hay  that  might  be  thereon,  and  if  he  did  so,  he 
would  be  liable  to  the  defendants  for  the  reasonable  value 
thereof;  but  you  are  instructed  that  he  would  have  the  right 
to  clean  up  said  roadway  for  use,  and  that,  if  what  he 
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did  was  doue  only  for  that  purpose,  then  he  would  not  be 
liable." 

Without  approving  the  instruction  as  to  some  of  its 
features,  we  think  it  is  as  favorable  to  the  defendants  as 
they  could  ask. 

Appellants  complain  that  the  court  used  the  word 
"brush"  at  one  point  in  the  instruction,  and  that  this  dis- 
credited defendants'  claim  as  to  the  item  claimed  for  wood. 
Only  one  dollar  was  claimed  for  burning  wood;  and  there 
is  evidence  that  ijiere  was  some  brush  attached  to  the  body 
of  a  tree,  and  that  plaintiff  burned  this  with  weeds,  grass, 
and  brush  which  was  mixeA  up  with  the  tree,  and  that  he 
mowed  the  road  and  cleaned  it  up  and  hauled  the  grass  to 
his  home  and  tjirew  it  on  his  manure  pile. 

3.  The  record  shows  that,  during  the  cross-examina- 
tion of  a  witness  in  regard  to  the  amouijt  of  dirt,  claimed 
to  have  been  hauled  away  by  i)laintiff,  this  question  was 
asked:  "Q.  Do  you  know  how  much  he  hauled  away?" 
An  objection  was  sustained.  Thereupon,  counsel  for  de- 
fendants said :  "I  will  try  again ;  maybe  my  luck  will  turn." 
Thereupon,  the  court  said : 

"I  do  not  care  to  have  any  remarks  of  that  kind  ad- 
dressed to  the  court.  If  I  am  wrong,  I  am  perfectly  will- 
ing to  admit  it.  Nothing  was  asked  this  man  about  the 
amount  of  dirt  that  was  hauled  away  by  Mr.  Wrede.  It 
shows  you  weren't  paying  any  attention  to  the  direct  ex- 
amination, or  you  wouldn't  attempt  to  conduct  such  a  cross- 
examination,  and  take  the  time  of  the  court  and  jury  in 
doing  it.  The  objections  were  sustained,  and  they  are  per- 
fectly good." 

Complaint  is  made  of  this  language  by  the  court,  and 
defendants  think  the  remark  was  prejudicial,  because  the 
statement  was  made  in  the  presence  of  the  jury  that  coun- 
sel was  taking  the  time  of  the  court  and  jury.  There  was 
«ome  provocation.    Counsel,  during  the  stress  of  the  trial. 


72  Barber  v.  Wibmbr.  [183  Iowa 

were  perhaps  not  as  courteous  to  the  court  as  they  should 
have  been. 

Other  questions  are  argued,  but  those  we  have  noticed 
are  the  more  important  We  have  examined  the  record,  and 
conclude  that,  for  the  error  stated,  the  judgment  ought  to 
be,  and  it  is, — Reversed. 

Ladd^  Gaynor,  and  Stevens^  JJ.,  concur. 


A.  F.  Barber,  Trustee,  Appellee,  v.  Ida  L.  Wiemer,  Trustee, 

et  al.j  Appellants. 

WITNESSES:     Competency — Transaction  with  Deceased — ^Assignees 

1  by  Operation  of  Law.  The  statutory  declaration  (Sec.  4604, 
Code,  1897,)  that  a  party  to  an  action  is  not  a  competent  wit- 
ness to  detail  personal  transactions  and  communications  against 
an  assignee  of  a  deceased  person,  does  not  apply  when  the  as- 
signee is  such  by  operation  of  law  only.  So  held  where  the 
assignee  was  a  trustee  in  bankruptcy. 

BANKBT7PTCY:     Trustees — Appointment  and  Qualification — Effect. 

2  Princfple  recognized  that  a  trustee  in  bankruptcy  is  the  repre- 
sentative of  the  creditors,  and  not  of  the  bankrupt,  even  though 
the  trustee  does  take  over  the  title  to  the  property  of  the  bank- 
rupt. 

BANEXtUPTCT:     Trustees — ^Remedies — ^Transactions  with  Deceased. 

3  A  trustee  in  bankruptcy,  in  an  action  to  enforce  an  alleged  trust 
in  favor  of  the  bankrupt,  may  not  have  the  same  right  to  ex- 
clude evidence  of  personal  transactions  with  a  deceased  grant- 
or as  the  bankrupt  would  have,  were  he  prosecuting  the  action. 
(See  Sec.  4604,  Code,  1897.) 

WITNESSES:      Competency— Transactions    with    Deceased — Trustee 

4  in  Bankruptcy  as  "Assignee.'*  A  trustee  in  bankruptcy,  in  an 
action  to  enforce  a  trust  in  favor  of  the  bankrupt,  which  trust, 
it  is  alleged,  was  granted  to  defendant  by  one  now  deceased,  is 
not  an  "assignee"  of  the  deceased  grantor,  either  in  fact  or  by 
operation  of  law;  and  therefore  the  defendant,  who  denies  the 
trust,  is  a  competent  witness  to  testify  against  said  trustee  as 
to  personal  transactions  with  said  deceased. 
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DESDS:     BequiBltes  and  Vcilidity— Parol.    A  parol  gUt  of  real  es- 

5  tate,  where  the  donee  takes  possession  thereunder  and  improves 
the  land  as  his  own,  will  be  sustained. 

ADVEBSE  POSSESSION:     Nature  and  Bequisites — Character  and 

6  Elements.  One  who  enters  into  possession  of  real  estate  under 
a  parol  gift,  and  for  ten  years  retains  open,  notorious,  contin- 
ued, and  undisputed  possession,  under  an  asserted  claim  of  ab- 
solute ownership,  acquires  an  absolute  title. 

DEEDS:     Conditions  and  Bestrlctions — Validity.     One  who   is,   in 

7  fact,  the  absolute  owner  of  real  estate  under  an  executed  parol 
gift,  is  none  the  less  so  because  of  the  subsequent  execution  by 
the  donor  of  a  deed  to  donee,  containing  trust  provisions  to 
which  donee  did  not  consent. 

Appeal  from  Crawford  District  Court, — E.  G.  Albert, 

Judge. 

December  11,  1917. 

Rehearing  Denied  March   15,  1918^ 

Plaintiff,  as  trustee  in  bankruptcy  of  the  estate  of 
Frank  and  Henry  Wiemer,  bankrupts,  instituted  this  ac-- 
tion  in  equity,  June  23,  1914,  to  terminate  a  trust  and  to 
recover  said  bankrupts'  alleged  e{iuitable  interest  in  160 
acres  of  land,  asking  for  an  accounting  against  Ida  L. 
Wiemer,  trustee,  for  said  bankrupts'  share  of  the  rents  and 
profits  of  the  lands.  Defendants  Prank  and"  Henry  were 
adjudged  bankrupts  in  May,  1914,  and  were  discharged 
in  October,  1915.  The  trial  court  found  for  plaintiff;  de- 
nied reformation  of  the  deed;  and  found  that,  under  the 
deed  and  the  evidence,  there  was  a  trust,  as  alleged  by  plain- 
tiff, and  that  the  two  bankrupts  were  beneficiaries;  ter- 
minated the  trust;  and  found  that  the  two  bankrupts  had 
an  interest  in  the  land  which  should  go  to  the  plaintiff, 
because  of  the  bankruptcy  proceedings;  also  required  the 
defendant  Ida  L.  Wiemer,  as  trustee,  to  account.  A  judg- 
ment  and  decree  were  entered  accordingly.  Defendants  ap- 
peal.— Reversed  amd  remanded. 
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Skull,  Gill,  Sammis  d  Stilmll^  for  appellants. 

Conners  d  Poweis,  and  Harding  d  Kahler,  for  appellee. 

Rtevens^  J. — I.  Plaintiff  alleges  substantially  that,  on 
November  7,  1895,  one  Sophia  Lambach,  being  then  the  own- 
er in  fee  simple,  conveyed  by  trust  deed  to  defendant  Ida 
L.  Wiemer,  as  trustee,  for  the  use  and  benefit  of  herself  and 
children,  including  said  bankrupt  defendants,  160  acres  of 
land  in  Crawford  County,  Iowa,  a  particular  description  of 
which  is  given  in  the  pleadings;  that  said  two  bankrupts, 
under  and  by  virtue  of  said  deed,  were  the  equitable  owners 
of  an  undivided  26/60  interest  in  said  land;  that,  by  oper- 
ation of  law,  plaintiff,  as  trustee  in  bankruptcy,  succeeded 
to  and  became  vested  with  the  interest  of  said  bankrupts  in 
said  property;  that  the  legal  title  is  still  in  the  name  of 
said  defendant  Ida  L.  Wiemer,  trustee,  and,  in  violation  of 
the  terms  of  her  said  trust  and  said  conveyance,  she  has 
repudiated  said  trust  by  claiming  to  be  the  absolute  owner 
of  said  property;  and  further,  that  said  defendant  Ida  L. 
Wiemer,  trustee,  one  of  the  beneficiaries  in  the  trust  deed, 
is  now  in  possession  of  said  real  property,  claiming  to  be 
the  absolute  owner  thereof,  and  denying  that  any  of  her 
codefendant  beneficiaries,  including  said  bankrupt  defend- 
ants, or  plaintiff,  as  their  representative,  have  any  right 
therein  by  virtue  of  said  trust  deed  or  otherwise ;  that  said 
claims  and  repudiation  of  said  trust  have  been  called  to 
the  knowledge  of  plaintiff  and  all  other  defendants;  and 
that  said  defendants  have  united  with  their  codefendant, 
Ida,  and  have  acquiesced  in  said  claims  so  made  by  her  and 
disclaimed  any  interest  in  said  trust  property  and  have 
also  repudiated  said  trust;  that  said  trust  is  no  longer  ac- 
tive, and  no  purpose  cotild  be  subserved  by  its  continuance; 
that  plaintiff's  interest  in  said  trust  property  will  no  long 
er  be  preserved  by  such  continuance,  but  would  be  defeateil 
thereby;  that  the  trust  should  be  terminated  by  decree  of 
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court  and  the  trust  enforced :  and  accounting  is  asked,  and 
general  equitable  relief.    The  trust  deed  is  as  follows : 

''Enow  all  men  by  these  presents:  That  Sophia  Lam- 
bach,  widow,  of  Crawford  County,  state  of  Iowa,  in  consid- 
eration of  the  sum  of  love  and  affection  and  one  dollar, 
in  hand  paid  by  Ida  L.  Wiemer,  trustee,  of  Crawford  Coun 
ty,  and  state  of  Iowa,  do  hereby  quitclaim  unto  the  said 
Ida  L.  Wiemer,  trustee,  and  to  her  heirs  and  assigns,  the 
following  described  premises,  situated^  in  the  county  of 
Crawford,  state  of  Iowa,  to  wit:  The  west  one  hundred 
and  sixty  (160)  acres  of  east  half  of  Section  twenty-three 
(23)  in  Township  eighty-three  (83)  North,  Range  forty-one 
(41),  West  of  the  5th  P.  M.  The  said  premises  are  not  to 
be  incumbered  in  any  manner  and  are  to  be  held  in  trust 
for  the  benefit  of  trustee's  children  and  herself.  The  profits 
derived  from  said  premises  to  be  used  for  benefit  of  grantee 
and  her  children.  In  case  the  said  grantee  considers  it 
best  she  may  sell  said  land  ^nd  reinvest  the  proceeds  for 
the  purpose  above  described.  After  her  death  the  said 
premises  become  the  property  of  the  said  grantee's  children, 
and  the  grantor  aforesaid  hereby  relinquishes  all  contin- 
gent rights,  including  right  of  dower  and  homestead  which 
she  has  in  and  to  the  aforesaid  described  premises. 

"Dated  this  7th  day  of  November,  1895. 

"Sophia  Lambach. 

"Duly  acknowledged  and  recorded  November  8,  1895." 

The  defendants  answer  by  general  denial,  and  all  ex- 
cept Ida  L.  Wiemer  disclaim  any  interest  in  the  property. 
In  addition  to  this,  the  defendant  Ida  L.  Wiemer,  and  Ida 
L.  Wiemer  designated  trustee,  for  separate  answer  admits 
that  she  is  the  mother  of  Fred,  Mary,  Henry,  and  Frank 
Wiemer,  and  Lula  Wiemer  Calhoun,  and  that  Sophia  Lam- 
bach executed  and  delivered  the  deed  before  set  out;  denies 
that  plaintiff  has  any  right,  title,  or  interest  to  the  prem- 
ises described,  or  to  any  part  of  the  income  or  profits  she 
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may  have  received  therefrom;  that,  in  executing  said  deed, 
said  Sophia  intended  that  said  property  should  belong  to 
her,  the  said  Ida,  in  fee,  and  that  the  vsrord  "trustee*'  was 
inserted  by  said  grantor  through  mistake,  and  through  a 
misapprehension  of  its  l^al  effect;  that  the  grantor  in- 
serted these  words  in  said  deed,  to  wit,  "The  said  premises 
are  not  to  be  encumbered  in  any  manner,  and  are  to  be 
held  in  trust  for  the  benefit  of  trustee's  children  and  her- 
self," in  order  that  the  husband  of  said  Ida  should  not  re- 
ceive or  acquire  any  interest  in  said  property;  and  that 
grantor  did  not  intend  to  create  a  trust  estate;  that  the 
grantor,  by  placing  these  words  in  the  deed,  to  wit:  *^The 
profits  derived  from  said  premises  to  be  used  for  benefit 
of  grantee  and  her  children.  In  case  the  said  grantee  con- 
siders it  best  she  may  sell  said  land  and  reinvest  proceeds 
for  the  purpose  above  described.  After  her  death  the  said 
premises  becomes  the  property  of  the  said  grantee's  chil- 
dren"— did  not  intend  to  limit  or  restrict  the  estate  which 
she  had  before  granted  to  said  Ida;  and  that  said  deed 
should  be  reformed  by  the  court  to  carry  out  the  intentions 
of  the  grantor.  Said  defendant  Ida  further  alleged  that 
she  is  the  absolute  and  unqualified  owner  in  fee  of  the  prop- 
erty described  and  the  income  and  profits  thereof;  that  she 
has  been  in  actual  possession  of  said  property  for  more 
than  ten  years  prior  to  the  bankruptcy  proceedings,  and  has 
held  the  same  as  the  absolute  owner  thereof  in  fee ;  that  her 
said  possession  has  been  open,  notorious,  and  adverse  to  all 
the  other  defendants ;  and  that  she  had  always  claimed  that 
she  was  the  absolute  owner  in  fee  thereof;  and  that  she  was 
in  possession  of  the  same  as  such  owner,  holding  the  prop- 
erty free  and  clear  from  any  and  all  claims  which  each  and 
every  one  of  the  defendants  might  claim  to  have  therein. 
She  prays  that  plaintiff's  petition  be  dismissed,  and  that 
the  deed  before  referred  to  may  be  reformed,  and  for  gen- 
eral equitable  relief.    These  affirmative  allegations  are  de- 
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nied  in  plaintiff's  reply,  and  plaintiff  alleged  further  that 
said  Ida  was  present  at  the  execution  of  the  trust  deed,  had 
personal  knowledge  that  it  was  executed  to  her  in  trust; 
that  she  accepted  the  trust,  and,  having  consented  thereto 
and  acquiesced  therein,  she  is  estopped  from  denying  the 
validity  of  said  trust  or  the  validity  of  said  trust  estate 
against  any  beneficiary,  and  is  estopped  from  denying  the 
title  and  estate  of  plaintiff;  that  said  transaction  was  vol- 
untary, and  intended  as  a  gift  from  Sophia  Lambach  for 
the  benefit  of  defendant  Ida  and  her  children ;  and  that  be- 
cause thereof  a  court  of  equity  will  not  reform  the  instru- 
ment. 

All  the  defendants  mentioned  in  the  petition  are  still 
living.  The  bankrupts,  Hienry  and  Frank,  did  not  list  the 
real  estate  as  assets  in  the  bankruptcy  proceedings.  De- 
fendant Lula  Wiemer  Calhoun,  wife  of  D.  J.  Calhoun,  the 
youngest  of  the  children,  was  born  to  defendant  Ida  after 
the  execution  of  the  deed  before  referred  to.  A  son  was 
born  to  her,  prior  to  the  execution  of  the  deed,  who  died  in 
1897.  Prior  to  the  commencement  of  this  suit,  notice  was 
served  on  defendant  Ida  for  an  accounting,  and  a  demand 
for  the  rents  land  profits  since  the  execution  of  the  deed. 
The  husband  of  Ida  died  before  this  suit  was  brought.  It 
was  admitted  that  there  are  not  sufficient  funds  of  the 
bankrupts  in  the  hands  of  the  trustee  to  pay  claims  filed 
and  allowed,  unless  the  trustee  is  allowed  to  hold  their  in- 
terest, if  any,  in  the  land.  There  was  evidence  as  to  the 
value  of  the  land  itself,  and  its  rental  value.  There  were 
no  buildings  on  the  land  in  controversy.  The  defendant 
Ida  lived  on  an  adjoining  160  acres,  which  had  been  given 
her  before  by  her  mother,  or  she  had  taken  as  a  part  of  her 
father's  estate.  It  is  claimed  bv  defendant  Ida  that  her 
mother,  by  a  parol  gift,  gave  her  the  land  in  controversy  in 
1881,  and  that  she  occupied  it  thereafter,  and  that  her 
mother,  at  different  times,  promised  to  give  her  a  deed, 
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which  she  finally  did  in  1895,  as  before  stated;  and  her 
claim  is  that  she  so  occupied  under  claim  of  right,  and  that, 
therefore,  she  had  a  fee  title  independently  of  the  deed. 
Plaintiff's  answer  to  this  is  that  any  talk  of  that  kind  was 
but  a  part  of  the  transaction  of  the  execution  of  the  deed, 
which  followed  later;  that,  as  trustee,  she  could  not  claim 
title  as  against  the  beneficiaries ;  that  she  is  incompetent  to 
testify  to  such  a  parol  gift,  under  Section  4604  of  the  Code ; 
and  that,  even  though  her  testimony  is  competent,  and  to  be 
considered,  she  has  not  established  such  claim  by  that  clear 
and  satisfactory  and  convincing  evidence  required  in  such 
cases.  Proper  objection  was  made  to  her  competency  as  a 
witness,  and  to  her  evidence.  The  testimony  introduced  on 
behalf  of  the  defendants,  stated  as  briefiy  as  may  be,  and 
substantially  as  they  claim  it  to  be  in  argument,  is  that 
Ida  L.  Wiemer  was  married,  and  lived  near  Davenport,  prior 
to  coming  to  Crawford  County,  in  1881;  that  her  mother 
gave  her  this  property,  and  that  she,  Ida,  was  to  come  from 
Davenport,  and  go  out  on  the  farm  in  Crawford  County, 
and  that  she  and  her  husband  did  so  in  1881 ;  that,  since  that 
time,  she  has  paid  all  taxes  on  the  land;  that  her  mother 
did  not  give  her  a  deed  until  1895,  although  she  promised 
it  to  her ;  and  that  she,  Ida,  used  the  property  as  her  own ; 
that  she,  Ida,  broke  and  farmed  the  land  from  1881  on ;  that 
her  mother  never  made  any  claim  to  the  real  estate  in  ques- 
tion since  1881 ;  that  her  father  died  prior  to  1881 ;  that  she, 
Ida,  was  in  possession  of  this  real  estate,  claiming  to  be  the 
owner  of  it;  that  she  spent  money  in  improving  the  farm, 
putting  up  fences,  and  seeding  it  down ;  that  the  farm  was  in 
poor  condition  when  she  first  went  on  it ;  that  she  used  the 
money  and  income  from  the  place  in  taking  care  of  herself 
and  family  and  improving  the  property ;  that  she  came  out 
here  at  the  request  of  her  mother,  on  the  promise  of  her 
mother  to  give  her  this  land ;  that  her  mother  gave  her  the 
land;  that  all  the  business  in  reference  to  the  farm  was 


March  1918]  Barber  y.  Wibmbr,  79 

transacted  by  her  in  her  own  name.  In  regard  to  the  execu- 
tion of  the  deed  in  1895,  Ida  testified : 

"She  [her  mother]  went  and  made  out  the  deed  and  sent 
the  deed  and  put  it  on  record.  I  was  present  at  the  time  the 
deed  was  made  out.  At  the  time  of  the  transaction,  she  said 
that  it  was  my  property,  and  that  she  made  it  that  way  be- 
cause Mr.  Wiemer  [Ida^s  husband]  was  speculating  and 
didn't  wish  him  to  get  hold  of  the  property.  I  handled  the 
property  just  the  same  after  the  deed  was  made  out;  never 
kept  any  account  concerning  the  credits  or  income;  didn't 
examine  the  deed  after  it  was  prepared.  No  one,  from  the 
time  I  took  possession  in  1881  until  this  controversy,  ever 
made  claim  to  the  real  estate  against  me.  Never  knew  the 
word  'trustee'  was  in  the  deed  until  this  controversy  came 
up.  The  deed  was  not  delivered  to  me  at  the  tinae  it  was 
made  out.  Mother  caused  the  deed  to  be  executed  and  placed 
on  record.  Neither  Frank  nor  Henry  at  any  time  ever  made 
any  claim  to  this  land  or  any  interest  in  it." 

She  further  testified  that  her  mother  wanted  her  to  have 
this  property  so  that  Mr.  Wiemer  could  not  use  it  in  specu- 
lation. It  seems  that  the  deed  was  left  in  a  box  in  the 
bank,  with  Ida's  papers. 

Witness  Frank  Wiemer  testified  that  his  mother  always 
claimed  this  property  as  her  own,  and  that  he  never  made 
any  claim  to  any  interest  in  it;  never  heard  anyone  else 
claim  any  interest ;  at  the  time  of  the  trial,  he  was  twenty- 
nine  years  of  age. 

Henry  Wiemer  testified  to  a  conversation  that  he  heard 
when  he  was  ten  years  of  age,  between  his  mother  and  grand- 
mother, in  which  the  grandmother  said  that  the  reason  she 
gave  this  property  to  Ida,  her  daughter,  was  because  she 
gave  a  brother  his  college  education,  and  property  from  the 
estate;  and  that  this  was  to  be  his  mother's, — ^he  thinks  he 
heard  them  more  than  once.    He  also  puts  it  this  way: 

"She  said  that  my  mother's  brothers  always  got  so  much 
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property  from  the  estate,  and  that  was  to  be  hers,  my 
mother's." 

On  cross-examination,  he  says  a  boy  cannot  tell  or  re- 
member all  that  he  heard,  only  can  tell  a  little  of  it, — some 
things  are  pretty  plain;  that  he  gave  the  conversation  the 
beet  he  could  remember ;  that  it  was  not  an  impression. 

Sophia    Lambach    was    deceased    at    the 

*■  SSSSIS??;        time  of  the  trial  of  this  case.    Appellant, 

wuh^^^eceased :    howcvcr,  testified,  as  a  witness  in  her  own 

operation  behalf,   to   the  transactions  and   con  versa- 

of  law 

tions  which  she  claimed  to  have  had  with 
her  mother  relative  to  the  alleged  gift  to  her  of  the 
land  in  controversy.  Counsel  for  appellee  contend  that  she 
was  incompetent,  under  Section  4604  of  the  Code,  to  testify 
thereto.  Counsel  also  assume  that  the  plaintiff,  trustee,  in 
all  respects  stands  in  the  place  of  the  bankrupts,  and  that 
any  objection  to  the  competency  of  appellant  as  a  witness 
that  could  have  been  urged  by  said  bankrupts  in  a  suit  be- 
tween her  and  the  bankrupts,  growing  out  of  said  transac- 
tions or  communications,  was  available  to  plaintiff.  It  may 
be  conceded  that  appellant  would  be  incompetent  to  testify 
to  personal  transactions  or  communications  with  her  de- 
ceased mother  in  a  suit  between  herself  and  her  sons,  involv- 
ing a  controversy  over  the  subject-matter  of  the  quitclaim 
deed,  and  that  the  said  bankrupts,  within  the  meaning  of  the 
statute,  were  assignees  of  Sophia  Lambach. 

Under  Section  70-a  of  the  Bankruptcy 

2.  Bankruptcy:      Act,  title  to  the  property  of  a  bankrupt 

pointment*^'       vests  in  the  trustee,  by  operation  of  law, 

tion  :^"ffect.*       after  he  has  been  appointed  and  qualified, 

as  of  the  date  of  the  adjudication  thereof. 
Simpson  v.  Miller,  7  Cal.  App.  248  (94  Pac.  252) ;  Fourth 
St.  Nat.  Bank  v.  Millhourne  Mills  Co.'s  Trustee,  172  Fed. 
177;  Johnson  v.  Collier,  222  U.  S.  538. 
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The  trustee  is  the  agent  of  the  court 

3.  Bankruptcy:      to  liquidate  the  assets  of  the  bankrupt,  to 

dies:  transact     protect  the  Same  and  bring  them  before  the 

tions  with  ,    ^        ^1,...,     ..  ,—     . 

deceased.  court  for  final  distribution.    He  is  not  the 

representative  of  the  bankrupt,  but  of  the 
creditors,  and  holds  the  legal  title  to  the  property  as  the  rep- 
resentative of  the  creditors,  and  not  of  the  bankrupt.  In  re 
Ducker,  134  Fed.  43;  Devries  v.  Orem,  104  Md.  648  (65  Atl. 
430) ;  Carney  t\  Averill,  110  Me.  172  (85  Atl.  494)  ;  In  re 
Kreuger,  196  Fed.  705;  In  re  Y.  d  M.  Lhr.  Co.,  182  Fed.  231 ; 
Merchants  Nat,  Bk.  v.  Sexton^,  228  IT.  S.  634;  Mueller  t\  Nu- 
gent, 184  U.  S.  1 ;  In  re  Baum,  169  Fed.  410;  In  re  Wilka,  131 
Fed.  1004;  Edwards  v,  SchAMnger,  245  111.  231  (91  N.  E. 
1048) ;  Starr  v,  Whitcomh,  150  Mich.  491  (114  N.  W.  345). 

Plaintiff,  however,  as  trustee  in  bankruptcy,  is  not  the 
assignee  of  deceased  assignor  of  said  bankrupts,  but,  at  most, 
is  the  assignee  by  operation  of  law  of  an  assignee  of  said  de- 
ceased assignor's  or  grantor's.  The  word  "assignee,"  as  em- 
ployed in  Section  4604  of  the  Code,  must  be  given  its  usual 
and  ordinary  meaning. 

The  Supreme  Court  of  Kansas,  in  Burlington  Nat. 
Bank  v.  Beard,  55  Kan.  773  (42  Pac.  320),  construing  the 
following  statute :  "No  party  shall  be  allowed  to  testify  in 
his  own  behalf,  in  respect  to  any  transaction  or  communica- 
tion had  personally  by  such  party  with  a  deceased  person, 
when  the  adverse  party  is  the  executor,  administrator,  heir 
at  law,  next  of  kin,  surviving  partner,  or  assignee,  of  such- 
deceased  person" — in  a  case  in  which  the  question  was 
whether  a  sheriff,  who  had  levied  a  writ  of  attachment  upon 
chattels,  and  the  attachment  creditors  were  assignees,  within 
the  meaning  of  the  above  statute,  said : 

"We  think  that  the  coninion  acceptation  of  the  word 
'assignee'  is  limited  to  an  assignee  in  fact,  and  does  not  com- 
prehend an  assignee  by  mere  operation  of  law.  If  it  had 
been  intended  by  the  legislature  to  include  the  latter  sense. 

Vol.  183  lA.— 6 
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it  would  scarcely  have  been  necessary  to  use  the  words  'ex- 
ecutor, administrator,  heir  at  law,  next  of  kin,'  or  ^surviving 
partner;'  for  the  word  'assignee'  would  be  broad  enough  to 
embrace  them  all,  and  therefore  the  word  'assignee'  was  used 
in  its  more  limited  sense,  of  an  assignee  in  fact.  It  would 
be  regarded  as  a  strained  construction  of  the  word  to  extend 
it  to  a  sheriff,  or  the  creditors  whom  he  represents,  by  reason 
of  the  levy  of  an  attachment  upon  the  property  of  a  defen- 
dant." 

The  Supreme  Court  of  Arkansas,  in  Tucker  v.  West,  31 
Ark.  G43,  held  that  a  statute  of  that  state  which  required 
every  plaintiff  suing  as  an  assignee  to  give  security  for  costs, 
did  not  apply  to  executors  or  administrators.  As  throwing 
some  light  upon  the  question  in  this  case,  see  Page  v.  John- 
stotv,  23  Wis.  295;  Tremper  v.  Conklin,  44  N.  Y.  58. 

In  all  controversies  between  a  bankrupt  and  his  credit- 
or, his  relation  with  the  trustee  is  one  of  hostility.  In  this 
case,  the  bankrupts  are  joined  with  their  mother  as  defen- 
dants, and  testified  as  witnesses  in  her  behalf.  The  prohibi- 
tion of  the  statute  does  not  extend  to  an  assignee  by  oper- 
ation of  law  of  a  deceased  person ;  but  refers  to  an  action 
where  a  party  thereto,  or  some  person  interested  in  the 
event  thereof,  or  some  person  through  or  under  whom  such 
party  to  the  action  or  interested  person  derives  some  inter- 
est, is  called  as  a  witness  against  the  "assignee"  of  such  de- 
ceased person, — that  is,  an  assignee  as  the  word  is  usually 
and  commonly  used  and  understood,  and  not  otherwise. 

It  follows  that,  even  though  plaintiff  be  the  assignee  of 
the  bankrupt  by  operation  of  law,  he  is  not  an  assignee  as 
that  term  is  used  in  Section  4604 ;  and  appellant  was  not  in- 
competent thereunder  to  testify  to  the  conversations  and. 
transactions  referred  to  in  her  testimony. 
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Under  the  Bankruptcy  Law,  title  to  all 
^'  Smi^^tln^y ':        property  of  the  bankrupt,  together  with,  the 

t  PAH  Sfl.(*t  Ions 

with  deceased:    right  to  maintain  any  necessary  action  in  re- 
bankniptcv  as     lation  thereto  for  the  benefit  of  the  creditors 

"aaslsiiee 

of  said  bankrupts  that  could  have  otherwise 
been  prosecuted  in  the  name  and  on  behalf  of  the  bankrupt, 
may  be  maintained  by  the  trustee  in  bankruptcy.  Chapter 
27,  Eemington  on  Bankruptcy,  and  cases  therein  cited. 
Suits  brought  by  a  trustee  in  bankruptcy  in  a  state  court 
will  be  tried  the  same  as  other  actions,  and  according  to 
the  rules  of  evidence  prevailing  in  the  state  court  where 
same  is  tried.  Whether  appellant  was  a  competent  witness 
to  testify  to  personal  transactions  or  communications  with 
her  deceased  donor  or  grantor  depends  entirely  upon 
whether  plaintiff  is  an  assignee  in  fact  of  such  deceased 
person,  within  the  terms  of  Section  4604. 

Plaintiff  was  not  the  assignee  of  deceased  either  by 
operation  of  law  or  in  fact,  and  appellant  was  a  competent 
witness  under  the  statute  to  testify  in  her  own  behalf. 

II.  Appellant  claims  title  to  the  real 

estate  in  controversy  (a)  under  a  parol  gift 

^'  SeUeVaLT        from  her  mother  in  1881,  and  (b)  by  adverse 

ty .  paro .    p^gg^ggj^j^  |^j,  more  than  ten  years  under  a 

claim  of  right.  It  has  been  repeatedly  held 
by  this  court  that  a  parol  gift  of  real  estate,  where  the  donee 
enters  into  possession  thereunder  and  improves  the  land  as 
his  own,  win  be  sustained.  Bevington  v.  Bevington,  133 
Iowa  351 ;  8ire%  v,  Melmn,  135  Iowa  460 ;  Farlow  v.  Farloto, 
154  Iowa  647.    Also,  that  adverse  possession  of  real  estate 

under  claim  of  right  for  ten  years  will  ripen 
6.  Adverse  into  an  absolute  title.    Hamilton  v.  Wright, 

POSSESSION  ; 

nature  and         30  lowa  480;  Sircs  V.  Melviti,  supra;  Wilhtur 

requisites :  '  7       x-       ? 

efemSntl^  *"^     ^'  <^^^^  Rapids  d  M.  R.  R.  Co.,  116  Iowa  65 ; 

WaUh  V.  Dortm,  145  Iowa  110;  Wihon  v. 
Becky  160  Iowa  276;  Boynton  v.  Salinger,  147  Iowa  537; 
Ooulding  v.  Shonquist,  159  Iowa  647. 
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Appellant  testified  that  her  mother  gave  her  the  land 
in  controversy  in  1881 ;  that  she  immediately  moved  thereon, 
and  has  continuously  been  in  possession  thereof,  by  her- 
self or  tenants,  claiming  to  be  the  absolute  owner  thereof 
under  said  gift  and  claim  of  right  since  that  time;  that  she 
broke  the  sod,  fenced  the  land,  placed  some  other  improve- 
ments thereon,  paid  the  taxes,  and  has  occupied,  used,  and 
controlled  said  real  estate  as  her  own,  during  all  of  said 
time;  that  her  mother  repeatedly  promised  to  execute  a 
deed  conveying  said  premises  to  her,  and  in  1895,  the  quit- 
claim deed  before  referred  to  was  executed  and  forwarded 
by  her  for  record,  and  thereafter  placed  in  the  bank  at 
Charter  Oak  with  other  papers  of  appellant.  It  is  not 
claimed  that  appellant  paid  a  consideration  for  said  con- 
veyance, but  it  is  ai^ed  by  counsel  for  appellee  that  ap- 
pellant accepted  and  claims  title  under  said  instrument, 
and  is  bound  by  all  the  terms  and  liijnitations  therein  con- 
tained. 

Appellant  testified  that  she  did  not  know  that  the  word 
"trustee'^  was  in  the  instrument,  until  after  the  present 
controversy  arose ;  that  she  continued  in  possession  and  con- 
trol of  said  real  estate,  receiving  and  using  the  income  for 
herself,  the  same  after  the  execution  of  said  deed  as  before. 

Appellee  testified  that  defendant  applied  to  him  for  a 
loan  upon  her  real  estate,  and  that,  upon  examination  of  the 
title,  he  found  that  she  held  the  same  in  trust  for  herself  and 
children ;  that  the  instrument  contained  a  provision  prohib- 
iting her  from  encumbering  same;  that  he  called  her  atten- 
tion to  the  instrument;  and  that  she  replied  that  she  had 
forgotten  that  she  held  it  in  trust.  Appellant  denied  the 
latter  statement,  and  testified  that  she  told  appellee  she  had 
forgotten  she  was  not  to  encumber  the  land ;  that  there  was 
no  conversation  between  them  to  the  effect  that  she  held  the 
land  in  trust  only,  or  that  she  had  forgotten  that  fact.     Ap- 
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pellce  is  personally  interested  in  the  result  of  this  suit,  as 
a  large  creditor  of  the  bankrupt  defendants'. 

Appellee  admitted  that,  when  appellant  applied  to  him 
for  a  loan,  she  may  have  said  that  she  would  secure  payment 
thereof  upon  the  land  in  controversy  or  another  tract,  which- 
ever he  desired.  It  is  also  claimed  that  appellant,  upon  a 
previous  occasion,  testified  that  she  claimed  title  under  the 
quitclaim  deed.  The  final  conveyance  by  appellant's  mother, 
fourteen  years  after  she  took  possession  of  the  land,  claiming 
to  be  the  absolute  owner  thereof,  and  occupied,  managed,  and 
controlled  the  same  as  her  own,  to  some  extent,  at  least, 
corroborates  appellant's  cl^im  that  she  took  possession  of 
the  land  under  a  gift  from  her  mother.  One  of  the  defen- 
dants, Fred  Wiemer,  was  born  in  1881,  but  whether  before 
or  after  the  alleged  parol  gift  of  the  land  to  appellant  does 
not  appear. 

It  is  also  contended  by  counsel  for  appellee  that,  at 
most,  the  record  discloses  the  promise  of  Sophia  Lambach  to 
give  said  land  to  appellant,  and  that  said  promise  was  never 
executed  or  carried  out  until  the  quitclaim  deed  was  exe- 
cuted, in  1895,  and  that  appellant  did  not  hold  possession 
of  said  premises  as  owner,  but,  at  most,  under  an  arrange- 
ment by  which  the  deed  in  question  would  some  time  be  exe- 
cuted and  delivered  to  her;  but  in  our  opinion,  the  evidence 
does  not  sustain  this  claim.  The  testimony  of  appellant 
relative  to  the  alleged  gift,  her  occupancy  and  control  of 
the  land,  payment  of  ta:^es,  receipt  and  use  of  the  income 
as  her  own  during  all  the  years  since  1881,  together  with  her 
claim  of  ownership,  is  not  disputed  by  the  testimony  of  any 
witness.  On  the  other  hand,  she  is  corroborated,  to  some 
extent  at  least,  by  the  testimony  of  her  sons. 

The  case  made  out  by  appellant  is  fully  as  strong  as,  if 
not  stronger  than,  the  facts  in  Bevington  v.  Bevington  and 
Sires  v.  Melvin,  supra.  The  defendant  bankrupts  testified 
that  they  did  not  know  of  the  contents  of  the  quitclaim 
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deed  until  this  controversy  arose,  and  that  they  have  never 
made  any  claim  to  said  real  estate,  or  any  interest  therein 
whatsoever.  The  evidence  is  undisputed  that  appellant 
claimed,  during  all  the  time  she  was  in  possession  of  said 
real  estate,  to  be  the  owner  thereof,  and  that  same  had  been 
given  to  her  by  her  mother.  Such  claim  constituted  a 
claim  of  right,  set  the  statute  of  limitations  in  operation, 
and  title  to  said  premises  became  complete  in  her  in  ten 
years  thereafter.  Sires  v.  Melvin,  supra;  Bemigton  v,  Bev- 
ington,  supra. 

But  it  is  also  contended  by  counsel  for 

^*  ditionV  and"        appellee  that  appellant  accepted  said  quit- 

validity.^"*'        claim  deed  and,  upon  a  previous  occasion, 

testified  that  she  claimed  title  to  said  prem- 
ises thereunder.  It  is  elementary,  of  course,  that,  if  she  be- 
came vested  with  the  title  to  said  real  estate  under  a  parol 
gift  from  her  mother,  or  by  adverse  possession,  before  the 
execution  of  said  quitclaim  deed  naming  her  as  trustee  and 
her  children  beneficiaries  thereof,  the  grantor  was  wholly 
without  authority  to  bind  her  by  any  conditions  or  limita- 
tions upon  the  title.  She  accepted  the  deed,  evidently,  with- 
out knowledge  that  she  was  named  as  trustee,  and  may  have 
been  willing  that  the  provision  prohibiting  her  from  encum- 
bering said  premises  be  inserted  therein,  as  protection 
against  the  importunities  of  her  husband  to  mortgage  same 
to  aid  him  in  live  stock  speculation.  She  testified  that  same 
was  inserted  in  the  deed  for  that  reason.  The  evidence  is 
wholly  insufficient,  however,  to  show  that  appellant  intended 
to,  or,  in  fact  did,  waive  any  right,  claim,  or  interest  in  and 
to  said  real  estate  with  which  she  had  previously  become 
vested  by  virtue  of  the  gift  and  adverse  possession  thereof 
for  more  than  fourteen  years  before  said  deed  was  executed. 
The  trust  provision  of  said  deed  was  evidently  not  thought 
of  at  the  time  appellant  took  possession  of  said  premises 
under  said  alleged  gift,  and,  so  far  as  the  record  discloses. 
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not  until  the  date  on  which  the  instrnment  was  executed. 
It  seems  to  us  that  the  evidence  satisfactorily,  if  not  con- 
clusively, shows  that  appellant  went  into  possession  under  a 
parol  gift  of  said  premises  to  her  by  her  mother,  and  that 
she  has  at  all  times  claimed  to  be  the  absolute  owner  there- 
of under  said  gift,  which  amounted  also  to  a  claim  of  right, 
and  that  title  in  fee  to  said  premises  was^  complete  in  her 
before  the  said  quitclaim  deed  was  executed,  and  that  she  is 
the  absolute  owner  thereof;  and  plaintiff's  petition  should 
have  been  dismissed,  and  the  prayer  of  appellant's  cross-pe- 
tition asking  that  title  to  said  premises  be  quieted  in  her, 
should  have  been  sustained,  and  decree  entered  in  accordance 
therewith.  Other  questions  discussed  by  counsel,  in  view  of 
what  is  said  above,  need  not  be  referi'ed  to  herein. 

For  the  reason  above  stated,  the  judgment  of  the  dis 
trict  court  is  reversed  and  cause  remanded,  with  directions 
that  a  decree  be  entered  in  the  court  below  in  harmony  with 
this  opinion. — Reversed, 

Oaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Iowa  National  Bank,  Appellant,  v.  Henry  Pyle  et  al.,  Ap- 
pellees. 

BILLS   AND   NOTES:      Payment   and   Discharge — Evidence.      Evi- 

1  dence  reviewed,  and  held  to  show  affirmatively  that  the  pay- 
ment alleged  had  not  been  made. 

BANES   AND   BANEINQ:     Deposits — Payment   of   Check   on   Im- 

2  proper  Indorsement— Estoppel.  It  is  suggested,  inferentially, 
that  the  drawer  of  a  check  who,  at  the  end  of  the  month,  re- 
ceives said  check  from  his  banker,  with  the  usual  bank  state- 
ment showing  payment  of  the  check,  and  retains  the  same 
without  objection  for  some  two  years,  is  estopped  to  plead  that 
payment  was  made  on  an  unauthorized,  or  even  forged,  in- 
dorsement. 

BILLS  AND  NOTES:     Payment  and  Discharge — Cancelling  Indorse- 
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3  ment  of  Payment.  One  who  holds  a  promissory  note  as  collat- 
eral may  peremptorily  cancel  an  indorsement  of  payment  when 
such  Indorsement  was  made  without  the  knowledge  or  consent 
of  the  holder,  and  without  the  receipt  by  said  holder  of  any 
consideration. 

Appeal  from  Polk  District  Court, — Wm.  S.  Ayrbs,  Judge. 

December  11,  1917. 

t 
Rehearing  Denied  March  15,  1918. 

Action  in  ecjuity  to  recover  judgment  upon  a  note  made 
to  plaintiff  by  the  defendants  Henry  and  Delilah  Pyle  for 
money  loaned,  and  to  foreclose  the  pledge  made  to  the  bank 
as  collateral  secnritv  bv  said  Henrv  and  Delilah,  of  a  note 
executed  by  defendant  National  Life  Association  to  Delilah 
Pyle,  and  guaranteed  by  all  the  defendants  except  the  as- 
sociation. The  trial  court  found  that  there  was  due  plain- 
tiff from  defendants  Henry  and  Delilah  Pyle  the  sum  of 
f2,259.69,  with  interest,  and  that  there  was  due  from  de- 
fendant association  to  Delilah  Pyle,  upon  the  collateral, 
|2,334..S(i,  with  interest,  which  amount  is  subject  to  the 
lien  of  plaintiff  to  secure  the  payment  of  f2,259.69  and  in- 
terest found  due  from  Henry  and  Delilah  to  plaintiff  under 
the  pledge  of  the  collateral  note;  that  a  payment  by  check 
of  $2,000,  January  23,  1914,  by  defendant  association,  was 
drawn  payable  to  Delilah  Pyle,  and  was  intended  to  be  ap- 
I)lied  upon  the  collateral  note  of  $5,000  made  by  the  associ- 
ation; and  that  said  check  was  paid  by  plaintiff  out  of  funds 
belonging  to  the  defendant  association,  but  that  it  was  not 
paid  to  Delilah,  nor  indorsed  by  her,  nor  through  any  au- 
thorized agent,  but  that  the  check  was  paid  by  plaintiff 
either  without  indorsement,  or  on  a  forged  indorsement ;  and 
that,  by  reasoYi  thereof,  there  is  due  and  owing  from  the 
plaintiff  bank  to  the  defendant  association  $2,262,  with  in- 
terest; that,  all  parties  being  before  the  court,  the  amounts 
due  from  one  to  the  other  should  be  offset;  that  the  bank 
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should  recover  from  all  defendants,  except  the  association, 
170.28  with  interest ;  that  Delilah  Pyle  should  recover  judg- 
ment against  defendant  association  for  $75.23,  with  interest ; 
that  the  collateral  note  made  by  defendant  for  |5,000,  and 
held  by  the  bank  as  collateral,  should  be  cancelled  and  sur- 
rendered to  the  association;  that  the  loan  note  Was  paid, 
and  that  it  should  be  surrwidered  to  defendants  Henry  and 
Delilah.  The  costs  were  apportioned.  The  plaintiff  ap- 
peals.— Reversed. 

Nourse  <f  Nourse,  for  appellant. 

Clark  d  Byer»,  Sampson  d  Dillon,  A.  D.  Pugh,  and 
R.  L.  Parrish,  for  appellees. 

Preston^  J. — The  controversy  seems  to 
'  NOTES :  pay-       be  between  the  plaintiff  and  defendant  asso- 

ment  and  dla-         .    ^.  _,  ,  ,    ^  ,,         - 

charge:  evi-        ciation.     The  ouly  argument  for  appellees  is 

by  said  association.  The  principal  contro- 
versy arises  over  a  f2,000  check.  Plaintiff  contends  that 
such  check  was  for  back  salarv  to  ITenrv  Pvle,  an  oflScer  of 
defendant  association,  and  that  the  check  was  drawn  paya- 
ble to  him;  that  Henry  Pyle  drew  the  money  on  said  check, 
and  that  it  was  not  to  be  indorse<l  on  the  collateral  note. 
The  defendant  assocration  contends  that  the  check  in  ques- 
tion was  drawn  payable  to  the  order  of  Delilah  Pyle;  that 
it  was  to  be  applied  on  the  note;  that  it  was  not  indorsed 
by  her  personally,  or  by  anyone  authorized;  that,  after  the 
giving  of  said  check,  a  payment  of  $3,005.83  was  made  by 
the  association  to  plaintiff  on  the  collateral  note;  and  that 
this  was  all  of  that  note,  except  the  $2,000  in  controversy, 
and  some  interest  on  the  |2,000.  The  matter  in  regard  to 
the  |2,000  check  is  the  principal  controversy  in  the  case, 
although  the  defendant  association  makes  a  claim  that  plain- 
tiff did  not  notify  it  of  the  erasure  of  the  indorsement  of 
the  |2,000,  and  that,  if  it  had,  the  association  could  have 
recouped  itself.    Plaintiff  also  contends  that,  soon  after  the 
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payment  of  the  f  2,000  check,  it,  with  other  checks,  was  re- 
turned to  the  association,  with  a  statement  of  checks  paid 
by  the  association  the  preceding  month;  and  that  this 
statement  had  printed  at  its  head  the  following : 

"Please  examine  at  once.  Failure  to  report  errors  in 
this  statement  within  twelve  days  of  its  receipt  will  release 
the  Iowa  National  Bank  from  all  liability." 

Plaintiff  asserts  that  the  association  made  no  objec- 
tion, and  made  no  claim  that  the  check  was  improperly  paid, 
for  about  two  years,  and  until  after  the  evidence  was  closed 
on  the  trial  of  this  case,  when  its  amendment  to  answer  was 
filed.  'Plaintiff  pleads  an  estoppel  against  the  association 
to  now  claim  that  the  check  was  not  properly  indorsed  and 
paid.  After  the  check  was  returned  to  the  association,  it 
was  lost.  The  ?5,000  note  has,  at  all  times  since  it  5vas  de- 
posited with  plaintiff  as  collateral,  been  held  by  the  plaintiff 
bank  as  such  collateral  security. 

The  execution  of  the  two  notes  is  admitted  by  all  the 
defendants.  The  answer  of  Delilah  Pyle  avers  the  payment 
of  interest  on  the  collateral  note,  and  $3,000  principal,  and 
avers  that  there  was  due  thereon,  September  15,  1915, 
f2«583.34,  with  interest.  She  admits  that  there  is  due  from 
herself  and  the  defendant  Henry  Pyle  to  the  bank  on  the 
loan  note  the  sum  of  $2,000,  with  interest.  In  a  cross-pe- 
tition, she  alleges  that  there  is  more  due  upon  the  note  of 
the  association  which  the  bank  holds  as  collateral  than 
there  is  upon  the  note  she  and  her  husband,  Henry  Pyle,  ex- 
ecuted to  the  bank,  and  she  asks  judgment  against  the  asso- 
ciation for  the  amount  of  the  collateral  note,  subject  only  to 
the  lien  of  the  plaintiff  bank  for  the  debt  due  it.  The  an- 
swer of  the  association,  filed  before  the  trial,  admits  the 
execution  of  its  $5,000  note  to  Delilah  Pyle,  but  says  it  has 
neither  knowledge  nor  information  sufficient  to  form  a  be- 
lief as  to  whether  it  was  pledged  to  the  plaintiff  as  collat- 
eral, and,  by  way  of  cross-petition,  pleads  payment  on  Jan- 
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nary  23,  1914,  of  f 2,000  by  the  check  before  referred  to.  Is- 
sue was  joined  by  plaintiff  and  the  association  upon  the 
material  allegations  of  Delilah  Pyle's  cross-petition ;  also  by 
the  plaintiff  upon  the  all^atibns  of  the  cross-petition  of  .the 
defendant  association.  Such  were  the  issues  at  the  com- 
mencement of  the  trial. 

When  the  evidence  was  all  in,  and  the  parties  had  rested, 
the  association  amended  its  answer  and  crossrpetition,  with- 
drawing Division  2  of  its  prior  answer,  and  alleged,  among 
other  things,  the  issuance  of  the  |2,000  check  on  'January 
23,  1914,  and  that,  on  January  24,  1914,  the  bank  delivered 
the  collateral  note  to  Henry  Pyle,  who  made  the  following 
indorsement  thereon: 

"January  24th,  Received  |2,000  on  the  within  note. 

"Henry  Pyle." 

It  was  further  alleged  that  Henry  Pyle  then  returned  the 
collateral  note  to  the  bank,  which,  at  the  time,  erased  said  in- 
dorsement and  refused  to  recognize  it;  that  plaintiff  did  not 
advise  it  of  said  transaction  until  after  Henry  Pyle  had  sev- 
ered his  connection  with  the  association,  and  that,  had  it 
done  so,  the  association  could  have  recouped  itself,  wholly 
or  in  part,  from  defendants  Pyle;  that,  if  the  check  was 
indorsed  at  the  time  it  was  paid  by  the  bank,  it  was  in- 
dorsed by  someone  who  had  no  right  or  authority  to  in- 
dorse .the  same,  and  that  it  was,  therefore,  wrongfully  paid 
out  of  the  funds  of  the  association  on  deposit  with  plain- 
tiff. Said  answer  further  alleged  that,  if  the  said  |2,000 
indorsement  was  made  on  said  note  by  Henry  Pyle,  he  was 
at  that  time  the  president  and  executive  managing  officer 
of  the  association,  and  if  the  f2,000  check  payable  to  De- 
lilah Pyle  was,  in  truth,  actually  indorsed  by  her,  or  by 
someone  authorized  by  her,  or  the  proceeds  were  received 
by  her  to  apply  upon  the  collateral  note,  and  the  defendant 
Henry  Pyle  was  authorized  to  act  as  her  agent  in  the  mat- 
ter, then  the  indorsement  of  f2,0(M)  on  the  collateral  note 
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by  Henry  Pyle  when  it  was  in  his  possession,  as  the  agent  of 
Delilah,  which  possession  was  consented  to  or  made  pos- 
sible by  plaintiff,  conld  not  be  cancelled  by  the  plaintiff 
bank  without  the  consent  of  the  association;  that  plaintiff, 
having  carelessly  allowed  Henry  Pyle  to  obtain  possession 
of  the  note  and  indorse  said  payment  thereon,  and  having 
failed  to  notifv  defendant  of  the  cancellation  of  the  indorse- 
ment,  has  waived  the  right  to,  and  is  now  estopped  from 
claiming  that  said  indorsement  was  not  properly  made  and 
that  it  should  not  be  allowed  as  a  payment  as  against  the 
plaintiff. 

After  the  filing  of  this  amendment  to  answer,  the  case 
was  reopened,  and  further  testimony  taken.  During  all 
the  time  covered  bv  the  transactions  herein,  the  defendant 
association  kept  two  checking  accounts  at  plaintiff  bank, 
one  denominated  "Benefit  Fund,"  and  the  other,  "General 
Fund."  There  are  some  other  facts  which  should  be  re- 
ferred to  as  briefly  as  may  be,  before  taking  up  the  discus- 
sion of  the  questions  involved. 

It  appears  that,  at  the  time  the  loan  note  was  executed 
by  defendants  and  the  collateral  note  turned  over  to  plain- 
tiff, defendant  Stevenson  was  then,  and  for  some  years 
thereafter,  a  director  of  defendant  association,  and  defend- 
ant H.  Percival  Pyle  was  the  vice-president.  Henry  Pyle, 
the  husband  of  Delilah  Pyle,  was  at  that  time,  and  jat  the 
time  of  the  indorsement  on  the  collateral  note  of  the  |2,000 
by  him,  and  for  some  months  thereafter,  or  until  March  14, 
1914,  the  president  and  the  general  manager  of  the  associa- 
tion, and  was,  or  had  been,  a  director  therein.  There  is 
evidence  that  the  association  was  referred  to  as  a  one-man 
company,  and  that  Henry  Pyle  had  charge  of  and  directed 
the  entire  thing.  He  gave  general  directions  to  all  the  em- 
ployes of  the  company.  It  is  admitted  by. defendant  Delilah 
Pyle  that  her  husband,  Henry,  was  her  agent,  and  had  en- 
tire charge  of  her  business  in  connection  with  the  matter 
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under  consideration ;  and  her  husband  testifies  that  he  gen- 
erally did  her  business,  under  her  general  supervision  and 
direction,  and  that  he  never  did  ant  business  without  her 
knowledge,  and  that,  with  her  knowledge,  he  was  acting  for 
her  in  the  matters  in  controversy.  The  business  in  question 
was  all  transacted  by  Henry  Pyle,  so  far  as  her  end  of  the 
business  was  concerned.  She  says  she  never  authorized  him 
to  sign  her  name.  She  says,  further,  that  she  did  not  her- 
self personally  ever  ask  the  association  to  pay  the  interest 
on  the  collateral  note,  nor  ask  them  to  pay  the  principal. 
In  December,  1912,  the  association  paid  the  interest  on  the 
collateral  note  by  a  check  drawn  on  plaintiff  bank,  payable 
to  Henry  Pyle,  signed  with  the  name  of  the  defendant  asso^ 
ciation,  by  H.  Percival  Pyle,  Vice-President,  and  Guy  Baker, 
Secretary,  which  check  was  indorsed  by  Henry  Pyle  and 
paid  in  due  course  by  the  bank.  In  the  same  month,  the 
association  made  another  payment  of  interest  on  said  note 
in  like  manner,  except  that  the  check  was  signed  by  the 
association,  by  Henry  Pyle,  President.  In  June,  1913,  the 
association  drew  a  third  check,  drawn  in  the  same  way,  the 
check  being  signed  by  the  association,  by  Henry  Pyle,  Pres- 
ident. Both  the  last  named  were  duly  indorsed  by  Henry 
Pyle,  and  proper  indorsements  made  on  the  collateral  note 
of  all  three  payments  of  interest.  As  said,  on  January  23, 
1914,  the  f  2.000  check  in  question  was  drawn,  by  the  auditor 
of  the  defendant  association.  We  shall  refer  in  a  moment 
to  the  disputed  fact  question  whether  the  check  was  payable 
to  Delilah  Pyle  or  Henry  Pyle.  It  is  shown  that  Henry 
Pyle  either  drew  the  money  on  this  f2,000  check  himself, 
or  deposited  it  to  his  own  credit.  The  plaintiff  bank  did 
not  receive  it.  Henry  Pyle  made  an  indorsement  of  the 
|2,000  on  the  collateral  note,  which  then  belonged  to  the 
plaintiff  bank,  under  the  following  circumstances: 

Mr.  Blackburn,  plaintiff's  cashier,  testified  that,  at  the 
time  of  the  indorsement  of  the  f  2,000  on  the  collateral  note, 
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January  14th,  nothing  was  paid  to  the  bank,  and  that  no 
part  of  it  was  ever  paid  to  the  bank,  and  that  he  did  not 
know  that  the  indorsement  was  made  there  by  Henry  Pyle, 
at  the  time  it  was  made.    He  says : 

"Mr.  Pyle  came  in  the  bank  one  afternoon,  I  believe, 
and  asked  to  look  at  the  collateral  note  that  was  attached 
to  the  original  note.  I  gave  it  to  him,  and  he  stepped  over 
to  the  desk,  and  in  a  few  minutes  he  handed  it  back  to  me, 
and  I  noticed  the  indorsement,  and  I  told  him  at  the  time 
that  we  had  not  received  any  money,  so  we  could  not  al- 
low the  payment.  I  erased  it,  and  told  him  we  could  not 
allow  it  without  the  payment  to  us.  By  erasing,  I  mean 
the  pencil  marks  that  made  a  line  over  or  through  the  in- 
dorsement. The  erasure  that  I  refer  to  is  the  pencil  and 
ink  marks  that  is  made  over  the  indorsement  on  the  back 
of  the  note.  At  the  time  the  indorsement  was  made,  Mr. 
Pyle  was  at  the  desk,  and  I  did  not  know  of  it  until  after 
it  was  put  on  there.  The  defendant  association  knew  we 
held  this  note  as  collateral,  and  they  had  known  it  for  a 
couple  of  years  at  least  before  the  indorsement  by  Henry 
Pyle.  I  presume  Mr.  Pyle  had  this  note  three  or  four  min- 
utes. He  did  not  take  it  out  of  the  bank ;  he  just  stepped 
over  to  the  little,  desk  in  the  banking  room  of  plaintiff's 
bank,  ten  or  fifteen  feet  from  my  desk.  The  indorsement 
dated  January  24th  was  made  in  March,  1914." 

Henry  Pyle  testified  in  regard  to  this  naatter  as  fol- 
lows : 

"The  indorsement  of  the  f2,000  is  in  my  handwriting. 
I  made  that  indorsement  in  the  plaintiff  bank.  I  just  asked 
for  the  note  there,  and  stepped  to  the  desk  there,  and  I 
wrote  the  indorsement  on  it.  After  I  made  the  indorse- 
ment, I  gave  it  to  Mr.  Blackburn,  and  he  said  they  would 
not  allow  any  indorsement  to  be  made.  He  crossed  it  off. 
He  said  they  had  not  received  the  money,  and  they  would 
not  allow  the  entrv  to  stand.    Previous  to  this  indorsement, 
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I  did  not  receive  |2,00()  from  the  defendant  association  to 
be  paid  on  this  note.  Before  the  indorsement,  I  received 
|2,000  from  the  defendant  association,  and  it  was  paid  to 
me  on  account  of  my  salary  as  director.  It  was  back  salary 
that  had  accrued  up  to  the  time  it  was  drawn.  At  that 
time,  I  was  a  member  of  the  board  of  directors,  and  presi- 
dent of  the  defendant  association.  I  know,  of  my  own  per- 
sonal knowledge,  that  there  was  and  is  resolutions  of  the 
board  of  directors  voting  salanes  to  the  directors.  Mr.  Biggs 
was  crowding  me  to  the  point  that  he  thought  it  ought  to  be 
done,  and  it  was  under  his  pressure  that  I  went  down  there ; 
and  when  the  bank  would  not  allow  it,  that  was  just  as  sat- 
isfactory to  me,  because  I  did  not  want  to  do  it  anyhow.  I 
thought  I  had  this  money,  and  it  was  mine." 

It  is  admitted  that  plaintiff  did  not  notify  the  associa- 
tion of  this  transaction,  but  Henry  Pyle  was,  at  that  time, 
the  president  and  managing  officer  of  the  defendant  asso- 
ciation, and  it  is  contended  by  appellant  that  Henry  Pyle's 
knowledge  was  notice  to  the  association.  This  might  be 
so,  under  some  circumstances.  Appellant  also  contends 
that,  if  there  was  any  wrong  in  the  matter,  it  was  the 
wrong  of  Henry  Pyle,  the  general  agent  of  the  association, 
and  of  his  wife,  Delilah  Pyle,  and  that  he  obtained  and 
holds  the  full  benefit  of  the  f 2,000  paid  by  the  plaintiff  bank 
upon  the  check.  Appellant  contends  further  that,  under 
such  circumstances,  the  association  should  not  complain  of 
its  general  agent's  wrongful  act,  and  especially  that  Henry 
Pyle  personally  should  not  obtain  a  benefit  by  offset  be- 
cause of  thi"8  act,  if  it  was  wrongful. 

It  should  have  been  said  that  defendants  Delilah  and 
Henry  Pyle  admit  in  their  answer  that  there  is  |2,000  due 
plaintiff  on  the  loan  note.  None  of  the  defenSants  except 
the  association  complain  of  the  payment  of  the  check.  As 
before  stated,  plaintiff  returned  to  the  association  a  state- 
ment of  checks  paid  during  the  month  of  January,  1914, 
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and  the  evidence  shows  that,  when  the  statement  was  re- 
turned, the  association's  clerks,  under  the  direction  of  its 
auditor,  examined  it  with  the  returned  checks;  and  the  audi- 
tor testifies  of  this  examination  that  it  was  made  under  his 
direction,  and  that  the  f2,000  check  in  controversy  was  re- 
turned by  the  bank  with  this  statement;  that  it  was  nec- 
essary for  it  to  do  that,  to  balance  the  account;  and  Mr. 
Spencer,  a  witness  for  the  defendant  association,  testifies 
that  he  saw  this  check  in  the  files  of  the  association  during 
an  examination  made  by  him  some  time  between  February 
24t  and  28, 1914.  The  officers  and  employes  of  plaintiff  bank 
testify  that  the  bank  never  paid  any  checks  of  the  associa- 
tion that  were  not  properly  indorsed,  and  that  they  never 
received  any  complaint  of  such  payment,  or  that  any  of  the 
association's  checks  were  cashed  without  proper  indorse- 
ment. It  is  contended  by  appellant  that  there  is  no  evidence 
showing  that  the  |2,000  check  was  not  properly  indorsed, 
when  paid  by  the  bank.  As  we  understand  it,  the  only 
claim  in  reference  to  this  on  the  part  of  the  association  is 
that  the  check  was  payable  to  Mrs.  Pyle,  and  that  she  says 
she  had  never  authorized  her  husband  specifically  to  sign 
her  name.  It  is  claimed  by  the  plaintiff  that  Henry  Pyle 
was  the  agent  for  his  wife,  and  that,  even  though  the  check 
was  made  payable  to  her,  he  had  the  right  to  indorse  it,  and 
the  bank  to  pay. 

We  think  there  is  force  in  plaintiff's  claim  at  this 
point;  but,  after  a  careful  reading  of  the  record,  we  think 
it  is  satisfactorily  shown,  by  the  clear  weight  of  the  evi- 
dence, that  the  check  was,  in  fact,  drawn  payable  to  Henry 
Pyle.  This  being  so,  the  bank  had  the  right  to  pay,  and 
Henry  Pyle  had  the  right  to  receive,  the  money  on  the 
check.  If  this  is  so,  then  it  cannot  justly  be  claimed  that 
the  |2,000  should  be  credited  on  the  collateral.  As  stated, 
Henry  Pyle  was  claiming  that  this  was  his  own  money,  and 
drawn  for  back  salary  as  director.    He  so  testifies,  and  the 
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minutes  of  the  defendant  association  were  introduced  in 
evidence,  showing^  that  the  directors  were  to  receive  a  sal- 
ary. It  is  true,  there* is  parol  evidence  on  behalf  of  de- 
fendant association  that  the  directors  agreed  not  to  draw 
a  salary,  and  some  of  them  did  not  do  so.  However  this 
may  be,  if  the  check  was  drawn  payable  to  Henry  Pyle,  he 
had  the  right  to  cash  it,  and  the  plaintiff  should  not  be  held 
guilty  of  negligence  in  paying  it. 

I.  Taking  up,  now,  the  evidence  as  briefly  as  may  be, 
in  regard  to  the  question  as  to  who  was  the  payee  of  the 
$2^000  check.  This,  as  are  most  of  the  other  questions  in 
the  case,  is  a  question  of  fact;  but,  as  we  regard  this  th^ 
turning  point  in  the  case,  we  shall  set  out  the  evidence  in 
regard  to  it  a  little  more  fully  than  the  evidence  on  other 
points;  but  we  shall  not  take  the  time  or  space  to  set  out 
the  evidence  in  full,  or  all  the  circumstances,  pro  and  con, 
bearing  on  the  question.  We  have  read  the  record  care- 
fully, and  we  are  satisfied  and  find  that  the  check  was  pay- 
able to  Henry  Pyle. 

Mr.  8pencer,  examiner  of  the  insurance  department  of 
the  state,  testified  that  he  saw  this  check  in  February,  in 
the  oflSce  of  the  defendant  association,  and  that  it  was  pay- 
able to  Delilah  Pyle:  he  did  not  notice  the  indorsement  on 
the  back  of  the  check.  He  further  testified  that,  on  March 
16th,  the  day  after  Henry  Pyle  ceased  to  be  president  of 
the  association,  he  again  examined  the  defendant  associa- 
tion, for  the  auditor  of  state,  and  attempted  to  run  down 
this  $2,000  check  and  get  the  details  and  the  indorsement; 
but  the  check  was  not  found,  and  it  was  never  afterwards 
found  or  produced  on  the  trial,  although  called  for;  and 
there  is  evidence  that  search  was  made  for  it,  and  it  could 
not  be  found.  The  last  known  of  it,  it  was  in  possession 
of  the  defendant  association. 

The  auditor  of  the  defendant  association  testifies  that, 
on  January  23,  1914,  the  date  of  the  check,  at  the  instance 
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of  Henry  Pyle,  he  drew  a  cheek  upon  the  account  of  the 
association  in  the  plaintiff  bank  for  $2,000;  that  he  does 
not  remember  to  whom  the  check  was  payable,  but,  know- 
ing of  the  note  of  the  association  to  Delilah  Pyle,  he  entered 
the  check  npon  the  Check  Register  of  the  association  as 
^^ayable  to  Delilah  Pyle;  and  that,  from  the  entry  thus  made 
in  the  Checrk  Register,  the  item  was  carried  into  other  books 
of  the  defendant  association.  He  testifies  that,  after  he 
drew  the  check,  he  delivered  it  to  Henry  Pyle.  He  says  that 
no  one  instructed  him  to  make  the  entry  in  the  Check  Reg- 
ister as  it  was  made;  that  it  was  simply  his  understand- 
ing, because  of  his  knowledge  of  the  Delilah  Pyle  note,  and 
he  thought  it  must  be  on  that.  He  says  he  made  the  nota- 
tion without  question  as  to  some  other  matters,  being  in- 
volved; that  the  entry  was  based  on  his  understanding  of 
the  transaction;  and  that,  if  the  entry  in  the  Check  Reg- 
ister was  not  in  accordance  with  the  facts,  that  would  go 
to  all  the  subsequent  entries  in  the  books. 

There  may  be  some  collateral  circumstances  bearing 
upon  this  point,  but  this  is  the  substance  of  the  testimony 
offered  by  the  defendant  association  in  regard  to  its  claim 
that  the  check  was  payable  to  Delilah  Pyle. 

On  the  other  hand,  Henry  Pyle  testified  that  this  check 
was  made  payable  to  himself,  Henry  Pyle,  and  that  he  had 
drawn  it  and  received  it  on  account  of  back  salary,  under 
resolutions  of  the  board  of  directors;  that  the  check  was 
not  drawn  or  received  as  a  payment  on  the  collateral  note. 
The  secretary  of  the  association  testified  that  he  signed 
this  check  for  J2,000  at  the  request  of  Henry  Pyle,  and  that 
it  was  payable  to  Henry  Pyle.  Mr.  Pyle  testified  further 
that,  before  having  this  check  drawn  to  himself,  he  talked 
with  Mr.  Stevenson,  Mr.  Doty,  and  Mr.  Hager,  of  the  asso- 
ciation, about  drawing  it. 

Mr.  Hager  testified  that  Henry  Pyle  talked  with  him 
about  indorsing  the  12,000  check  on  the  collateral  note  held 
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by  the  bank,  and  that  Pjle  told  him  that  the  check  was 
drawn  payable  to  him,  Henry  Pyle,  and  that  he  had  cashed 
it  at  the  plaintiff  bank;  and  that  the  question  was  whether 
Pyle  had  the  right  to  take  the  check  and  cash  it,  instead  of 
applying  it  on  the  note;  and  that  Mr.  Eager  told  him  that, 
if  the  check  was  drawn  to  him  (Pyle),  and  the  association 
was  owing  him  a  salary  to  the  amount  of  the  check,  under 
proper  resolution,  it  was  his  money,  and  he  had  a  right 
to  cash  it. 

As  stated,  all  the  three  checks  drawn  for  the  payment 
of  interest  on  the  collateral  note  were  payable  to  Henry 
Pyle,  and  indorsed  by  him  and  paid  by  the  plaintiff  bank. 
These  checks  were  for  interest  on  the  collateral  note,  ac- 
crued before  the  loan  was  made  by  the  bank  to  the  Pyles, 
or  before  any  interest  other  than  the  original  discount  fell 
due  on  the  loan  note.  Henry  Pyle  was  transacting  the  busi- 
ness in  regard  to  these  notes.  There  may  be  other  circum- 
stances bearing  upon  this  question. 

II.     We  think  there  is  force  in  plain- 

^*  R^NKiVrde-      tiff's  claim  that,  even  though  the  check  was 

ment^of^heck     drawu  to  Delilah  Pyle,  and  not  properly 

dorsement"        indorsed,  Or  if  the  indorsement  was  forged, 

estoppel. 

the  association,  by  its  conduct  and  neglect 
for  about  two  years  after  the  bank  returned  the  check  paid, 
and  until  after  the  association  had  lost  the  check  and  led 
the  plaintiff  to  believe  the  check  was  properly  indorsed 
when  paid  by  the  bank,  is  now  estopped  and  precluded  from 
asserting  any  defense  of  that  character.  Appellant  cites, 
as  having  some  bearing.  Section  1889-a,  Code  Supplement, 
1913.  But  in  view  of  the  fact  that  we  find  the  check  to  have 
been  payable  to  Henry  Pyle,  we  shall  not  further  discuss 
this  point. 

III.  Appellant  contends,  and  cites  us  to  the  evidence 
and  figures  to  show,  that  the  defendant  association  paid  to 
Henry  Pyle  more  than  f2,000  after  it  had  notice  and  an 
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opportunity  to  recoup  itself.    But  we  do  not  feel  justified 

in  going  into  this  matter  further. 

IV.    A  further  suggestion  in  regard  to 

^'  ?0TES:^p?y-  the  indorsement  of  f 2,000  on  the  collateral 
Siarge\'^cancei-  Dote  by  Henry  Pyle,  and  the  association's 
ment  of  claim  that  it  was  not  notified  of  the  erasure. 

payment. 

It  seems  to  us,  under  the  circumstances 
shown  in  regard  to  the  making  of  this  indorsement,  that 
it  was  not  a  good  indorsement  in  the  first  place.  He  re- 
ceived the  note  for  the  purpose  of  looking  at  it,  according 
to  the  testimony,  and  the  plaintiff  did  not  consent  to  any 
such  indorsement's  being  made.  The  note  belonged  to  the 
plaintiff,  and  it  had  not  received  the  money.  Henry  Pyle 
had  no  right  to  indorse  a  payment  of  f2,000  on  plaintiff's 
note  without  the  consent  of  plaintiff,  under  the  circum- 
stances shown.  At  the  time  the  indorsement  was  made  by 
Henry  Pyle,  he  was  claiming  that  the  ?2,000  belonged  to 
him,  and  that  the  check  was  not  drawn  for  the  purpose  of 
making  a  payment  on  the  collateral  note.  So  far  as  this 
transaction  is  concerned,  he  was  a  mere  interloper,  and  his 
act  was  not  binding  upon  the  bank. 

Under  the  record,  it  is  very  clear  to  us  that  the  equities 
are  with  the  plaintiff.  The  trial  court  should  have  ren- 
dered its  decree  against  the  defendants  on  the  loan  note, 
and  refused  to  allow  the  credit  of  |2,000  on  the  collateral 
note,  and  decreed  a  sale  of  the  collateral  note. 

The  judgment  and  decree  of  the  trial  court  is  reversed 
and  remanded  for  a  decree  in  harmony  with  this  opinion,  or 
plaintiff  may,  at  its  election,  have  a  decree  in  this  court. — 
Reversed. 

Gaynor^  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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E.  H.  Johnson,  Administrator,  Appellant,  v.  Minneapolis 
&  St.  Louis  Railroad  Company,  Appellee. 

2CASTEB  AND  SERVANT:     Method  and  Plan  of  Work— Negligent 
1    Oonstruction  of  Bridge.    A  master  may  be  guilty  of  actionable 
negligence  by  adopting  an  unsafe  plan  and  method  of  doing  his 
work.     So  held  in  the  construction  of  a  railway  bridge. 

PRINCIPLE  APPLIED:  In  building  a  railway  bridge,  it 
was  necessary  to  bore  certain  holes  in  the  timbers  which  were 
beneath  the  ties.  This  was  ordinarily  done  from  a  scaftold.  con- 
sisting of  a  hanger,  or  stirrup,  and  a  plank.  The  hanger  was 
made  by  bending  an  Iron  bar  into  the  shape  of  a  long  "U/'  the 
ends  of  the  bar  ordinarily  being  threaded  to  receive  a  nut,  after 
a  flat  Iron,  with  holes  in  the  ends,  was  slipped  on.  This  flat 
iron  was  then  looped  over  the  end  of  the  overhanging  tie,  and 
extended  below  the  ties  for  a  distance  of  several  feet.  A  plank 
was  then  slipped  into  the  closed  end  of  the  "U,"  and  the  scaf- 
fold was  complete.  The  superstructure  also  required  a  railing 
resting  on  the  top  of  the  ends  of  the  ties,  and  about  4  Inches 
from  the  ends  thereof.  The  approved  and  proper  method  to  do 
the  work  was  to  do  the  boring  first,  and  later  to  build  the  rail- 
ing, for  the  reason  that,  when  the  railing  was  in  place,  the  flat 
iron  of  the  hanger  had  only  4  Inches  on  which  to  rest,  or  hang, 
instead  of  18  inches,  before  the  railing  was  built.  The  prob- 
ability of  the  hanger's  slipping  from  this  4  inches  was  a  source 
of  danger.  In  the  instant  case,  the  railing  was  l^uilt  first,  owing 
to  the  non-arrival  of  other  material.  Later,  the  foreman  ttcice 
directed  the  workmen  to  use  the  U-shaped  hangers,  in  boring 
the  holes  below  the  ties.  The  jury  could  have  found  that  the 
master  had  but  two  hangers  at  the  bridge.  Deceased  and  his 
fellow  workman  in  some  manner  secured  these  two  hangers. 
Whether  one  man  carried  both  of  them  to  the  place  where  they 
were  to  be  used,  or  whether  each  man  carried  one,  does  not 
appear.  The  scaffold  was  rigged  up.  The  men  worked  on  op- 
posite ends  of  the  scaffold.  The  hanger  at  the  end  of  the  scaf- 
fold where  deceased  worked  was  made  in  the  ordinary  way.  The 
hanger  at  the  end  where  the  other  workman  was  engaged  was 
not  threaded,  but  had  the  ends  so  bent  as  to  form  a  round  hole, 
through  which  a  round  rod  was  inserted,  and  this  was  looped 
over  the  end  of  the  tie,  instead  of  the  ordinary  flat  piece  of 
iron.  This  rod  did  not  fit  tightly  into  the  round  hole,  but  was 
loose.     The  jury  could  have  found  that  the  deceased  had  no 
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knowledge  of  this  defective  hanger,  and  had  never  seen  it. 
The  boring  caused  the  scaffold  to  sway,  and  the  round,  loose  rod 
to  roll.  No  appliance  was  furnijshed  the  workmen  to  prevent 
the  hangers  from  slipping  from  the  ends  of  the  ties.  There 
was  evidence  that  the  deceased  had  been  told  to  drive  nails 
outside  the  crossbar  of  the  hangers,  and  also  that,  preceding  the 
accident,  and  while  working  at  another  place  on  the  bridge,  the 
attention  of  deceased  was  called  to  the  exceptional  shortness  of 
the  tie  then  used,  and  to  the  fact  that  the  hanger  at  the  op> 
posite  end  from  where  deceased  was  working  ought  to  be  nailed. 
While  deceased  was  working,  his  fellow  workman  left  the  scaf- 
fold, the  hanger  at  the  end  where  the  fellow  workman  had  been 
working  slipped  off  the  tie,  the  scaffold  fell,  and  deceased  was 
killed.  The  hanger  at  the  end  where  deceased  teas  working  re- 
mained in  place. 

Held,  a  Jury  question  was  presented  on  the  issue  whether  the 
master  was  negligent: 

1.  In  adopting  an  unsafe  method  or  plan  of  doing  its  work: 
to  wit,  in  building  the  railing  prior  to  boring  the  holes. 

2.  In  furnishing  the  deceased  and  his  fellow  workman  an  un- 
safe tool:  to  wit,  the  defective  hanger. 

3.  In  ordering  the  deceased  to  work  in  a  place  which  he  (the 
master)  knew  was  unusually  dangerous  by  reason  of  the  de- 
fective appliance,  and  not  so  known  to  deceased. 

4.  Held,  further,  the  deceased  did  not,  as  a  matter  of  law, 
assume  the  danger  attending  the  use  of  the  defective  hanger. 

5.  Held,  further,  that  deceased  had  the  right  to  assume  that 
the.  hanger  was  reasonably  safe. 

BCASTEB    AND    SSBVANT:      Safe    Toolft— Defectiye    Hanger    for 

2  Scaffold.  A  master  is  guilty  of  negligence  in  furnishing  a  serv- 
ant with  an  unsafe  tool,  not  known  by  the  servant  to  be  unsafe. 

PRINCIPLE  APPLIED:     See  No.  1. 

MASTER  AND  SERVANT:    Assumption  of  Risk — Master's  Neglect. 

3  A  servant  does  not  assume  dangers  unknown  to  him,  and  aris- 
ing from  the  neglect  of  the  master. 

PRINCIPLE  APPLIED:     See  No.  1. 

MASTER  AND   SERVANT:     Assumption   of  Risk— Assumption  as 

4  Matter  of  Law.  It  requires  a  very  clear  case  of  knowledge  and 
appreciation  of  danger  on  the  part  of  a  servant  before  it  may 
be  said,  as  a  matter  of  law,  that  he  assumed  the  danger  at- 
tending the  doing  of  a  thing,  when  he  did  it  with  the  one  in- 
strumentality specifically  directed  by  the  master. 

PRINCIPLE  APPLIED:     See  No.  1. 
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MASTEB  AND   8ESVAKT:     Safe   Tools-^Servant's  Bight  to   As- 
5    snme  Tools  to  be  Safe.    A  servant,  no  knowledge  on  his  part  to 
the  contrary  appearing,  has  the  right  to  assume  that  a  tool 
furnished  to  him  by  the  master  is  reasonably  safe  for  the  pur- 
poses for  which  intended. 

PRINCIPLE  APPLIED:     See  No.  1. 

Appeal  from  Webster  District  Court. — R.  M.  Wright, 

Judge. 

November  17,  1917. 

Rehearing  Denied  March  15,  1918. 

Action  at  law  to  recover  damages  on  account  of  the  al- 
leged wrongful  injury  and  death  of  plaintiff's  intestate. 
There  was  a  directed  verdict  and  judgment  for  defend- 
ant, and  plaintiff  appeals. — Reversed  and  remanded. 

E.  H.  Johnson,  and  Kent/on,  KeUeher  d  Price,  for  ap- 
pellant. 

Burnquist  rf  Joyce,  for  appellee. 

Weaver,  J. — The  deceased  was  a  bridge 

^*  ^^uvASTt^^        carpenter,  working  at  his  trade  in  the  de 

pia?*of  ^oTk :     fendant's  employment,  in  the  construction 

stnirtion  o?*^'     of  a  bridge  upon  its  line  of  railw^ay.     At 

bridge 

the  time  in  question,  he,  with  a  fellow  work- 
man, was  engaged  in  boring  auger  holes  through  braces  at 
the  cap  timbers  resting  upon  the  piles  which  supported  the 
structure.  To  do  this  work,  it  was  necessary  for  the  work- 
men to  occupy  a  position  beneath  the  ties  which  support 
the  track.  To  meet  this  need,  a  plank  somewhat  longer  than 
the  width  of  the  bridge  was  suspended  under  the  upper 
structure,  and  held  in  place  by  two  iron  hangers  made  for 
that  purpose,  and  looped  over  or  susi)ended  from  opposite 
ends  of  one  of  the  crossties.  The  device  was  moveable, 
and  was  changed  from  place  to  place  as  needed  in  the  prog- 
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ress  of  the  work.  On  February  24,  1913,  the  deceased  was 
in  his  place,  ui)on  the  scaffold  thus  constituted,  boring  a 
hole  in  a  brace  on  the  east  side  of  the  bridge,  and  his  com 
panion,  Johnson,  was  similarly  engaged  on  the  west  side. 
Johnson  was  evidently  first  to  complete  the  hole  which  he 
was  boring,  and  climbed  from  the  plank  to  the  top.  As  he 
did  so,  the  iron  hanger  on  that  side  slipped  from  the  end  of 
the  tie  on  which  it  was  hung,  causing  the  plank  to  fall 
and  draw  out  of  the  hanger  on  the  other  side,  precipitating 
Karlson  to  the  ground  below,  and  causing  his  death. 

This  action  is  brought  by  the  admin- 

^*  S^ERvYjfT  f ^Mfe     i«trator  of  Karlson's  estate,  to  recover  dam- 

ttve^iange'r"       »ges  on  account  of  his  death,  for  the  bene- 

for  scaffold.        ^^  ^^  j^.^  parents.     The  facts,  so  far  as  we 

have  already  recited  them,  are  undisputed.  Plaintiff 
charges,  however,  that  the  injury  and  death  of  his  intes- 
tate was  caused  by  the  negligence  of  the  defendant,  and 
specifies  the  alleged  negligence  as  follows:  (1)  That  de- 
fendant negligently  adopted  an  unsafe  plan  and  method  of 
work;  (2)  that  it  negligently  supplied  deceased's  fellow 
workman,  Johnson,  with  a  defective  hanger,  by  reason  of 
which  it  fell  from  the  tie,  causing  the  accident;  (3)  that 
defendant's  foreman  saw  and  knew  the  defective  condition  of 
the  hanger,  and  failed  to  do  anything  or  to  take  any  meas- 
ures to  prevent  accident  therefrom;  also,  that  defendant* 
was  negligent  in  permitting  Johnson  to  use  the  hanger; 
(4)  That  defendant  failed  to  furnish  deceased  a  reasonably 
safe  place  to  work;  and  (5)  that  Johnson,  the  fellow  work- 
man of  the  deceased,  was  negligent  in  his  manner  of  leav- 
ing the  scaffold,  causing  it  to  sway,  vibrate,  and  fall,  and 
that  such  negligence  is  imputable  to  the  defendant. 

The  defendant  denies  all  allegations  of  negligence  on 
its  part,  and  in  various  forms  pleads  that  the  risk  of  in- 
jury and  death  in  the  manner  described  was  assumed  by  the 
deceased.     It  further  pleads  that  its  railway  was,  at  the 
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time,  engaged  in  the  business  of  interstate  commerce,  and 
that  the  work  on  which  deceased  was  employed  was  of 
that  character. 

The  hanger,  which,  the  evidence  tends  to  show,  was  or- 
dinarily used  in  work  of  the  kind  described,  is  made  by  tak- 
ing a  strap  or  bar  of  iron,  and  bending  it  into  a  shape 
having  some  resemblance  to  an  elongated  letter  U,  the  bot- 
tom part  of  which  is  made  broad  enough  to  let  in  thi* 
plank  which  is  to  serve  as  a  scaffold.  On  the  upper  end  of 
each  of  the  parallel  uprights  of  the  hanger,  a  thread  is  cul 
to  receive  a  nut.  These  ends  pass  through  holes  in  another 
flat  bar  of  sufficient  length  to  fit  over  them,  and  when  this 
crossbar  is  secured  by  the  nuts  on  the  ends  of  the  uprights, 
the  device  is  complete.  '  When  hung  in  place  to  receive 
the  plank,  the  crossbar  rests  on  the  upper  face  of  the  tie, 
which,  in  the  present  case,  was  sawed  smooth.  The  hanger 
on  Karlson's  side  of  the  bridge  was  of  the  usual  kind, 
which  we  have  here  attempted  to  describe.  The  one  on  the 
opposite  side  of  the  bridge,  where  Johnson  worked,  was 
different  in  the  following  respect:  the  upright  bars,  instead 
of  being  finished  at  the  top  with  threads  and  nuts  and  cross- 
bar, were  each  bent  or  turned  over  to  make  an  eye,  and 
through  these  eyes,  a  round  bolt  of  suflBcient  length  was  in- 
serted, and  made  to  serve  the  purposes  of  a  crossbar.  The 
evidence  further  tends  to  show  that  this  bolt  did  not  fit 
tightly  in  the  eyes,  but  was  loose,  and  when  in  place,  was 
liable  to  roll  on  the  face  of  the  tie;  and  this  is  one  of  the 
facts  upon  which  the  charge  of  negligence  on  the  part  of 
defendant  <  is  founded.  Another  condition  complained  of 
in  this  connection  is  the  following:  The  plan  of  the  bridge 
contemplated  the  fastening  of  wooden  guard  rails  outside 
of  and  parallel  with  the  track  across  the  top  of  the  ties,  and 
within  about  four  inches  of  their  ends  on  either  side.  In 
the  regular  and  usual  course  of  construction,  these  guard 
rails  are  not  laid  until  after  the  work  of  boring  and  fas; 
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teniiig  the  braces  has  been  done.  In  this  instance,  however, 
owing  to  some  delay  or  confusion  in  supplying  the  mate- 
rials, the  guard  rails  were  put  in  place  first,  with  the  result 
that,  when  Karlson  and  Johnson  were  ordered  to  bore  the 
braces,  there  were  only  about  four  inches  of  either  end  of 
the  ties  on  which  to  suspend  the  hangers.  When  deceased 
and  Johnson  began  boring  the  holes,  they  did  not  use  the 
hangers,  but  in  place  thereof,  extended  a  plank  across  the 

caps  resting  on  the  i)iles,  and  from  the  plank  reached  the 

it 

braces  with  their  augers.     They  had  worked  in  this  man- 
ner for  a  time,  when  the  assistant  foreman,  who  was  in 
immediate  charge  and  oversight  of  their  labor,  directed  them 
to  use  the  hangers.     This  order  was  twice  given.     The  tools 
and  implements  for  the  use  of  the  workmen  were  kept  on  a 
platform  made  for  that  purpose  at  the  end  of  the  bridge, 
and  there  Karlson  and  Johnson  obtiiined   these  hangers, 
which,  according  to  the  apparent  preponderance  of  the  evi- 
dence, were  the  only  ones  furnished  at  that  place;  though 
there  is  evidence  tending  to  show  that  there  were  others 
in  one  of  the  cars  left  at  the  station  of  Arnold,  some  dis- 
tance away.     Up  to  that  time,  no  use  had  been  made  of 
hangers  in  the  construction  of  the  bridge,  and  they  had 
been  in  use  on  this  occasion  not  more  than  an  hour  or 
two  when  the  scaffold  fell.    Whether  the  hangers  were  both 
carried  from  the  platform  to  the  place  of  work  by  one  man, 
or  whether  each  carried  the  one  he  was  to  use,  does  not  ap- 
pear.   When  in  their  respective  places  on  the  plank,  Karl- 
son and  Johnson  were  separated  by  the  width  of  the  bridge, 
a  distance  of  eight  feet  or  more,  and  they  continued  in  this 
relative  position  as  the  work  moved  forward  from  bent  to 
bent  along  the  length  of  the  structure,  neither  having  any 
special  reason  to  examine  the  work  of  the  other  or  the  con- 
dition of  the  hanger  used  by  him,  unless  it  be  as  they  movetl 
the  scaffold  from  one  bent  to  another,  of  which  there  is 
testimony.    There  was  also  testimony  indicating  that  two 
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other  persons  assisted  in  the  moving.  No  evidence  appears 
that  Karlson's  attention  was  called  to  the  fact  that  the 
crossbar  or  bolt  on  the  hanger  used  by  Johnson  was  loose 
in  the  eyes  through  which  it  was  placed,  but  it  is  the  con- 
tention of  defendant  that,  as  a  matter  of  law,  he  must  have 
known  it,  or,  in  the  exercise  of  reasonable  care,  he  ought  to 
have  known  it.  The  testimony  of  the  defendant's  foreman, 
who  directed  the  use  of  the  hangers,  is  to  the  effect  that  the 
natural  swaying  and  vibration  of  the  suspended  plank 
tended  to  make  the  top  of  the  hanger  work  outward  toward 
the  end  of  the  tie,  a  tendency  which  would  naturally  be 
more  marked  where  the  crossbar  is  in  the  form  of  a  roller 
than  where  it  is  in  the  form  of  a  flat  and  rigid  bar.  That 
it  was  the  roller-top  hanger  which  fell  is  shown  without 
controversy,  for  the  one  on  Karlson's  side  was  found  after 
the  accident  to  be  still  in  place.  No  appliance  was  fur- 
nished the  workmen  to  tie  or  hold  the  hangers  in  place, 
though  the  chief  foreman  testifies  that,  on  different  occa- 
sions, he  had  told  Karlson  to  drive  nails  in  the  ties  outside 
of  the  crossbar  of  the  hangers  to  hold  them  in  place;  but, 
so  far  as  relates  to  the  hanger  used  by  Karlson  on  this  oc- 
casion, his  omission  so  to  do  appears  to  have  had  no  con- 
nection with  his  fall,  because,  as  we  have  seen,  that  hanger 
did  not  leave  the  tie.  One  other  witness  says  that,  at  some 
point  in  the  work  before  reaching  the  place  of  the  accident, 
/he  noticed  that  the  end  of  the  tie  on  which  Johnson's 
hanger  was  suspended  was  unusually  short,  leaving  only 
about  two  and  one-half  to  three  inches  outside  of  the  guard 
rail,  and,  thinking  it  a  source  of  danger,  he  said  to  Karl- 
son, "There  ought  to  be  a  nail  outside  of  this  hanger;"  but 
as  this  advice,  if  given,  seems  to  have  had  reference  to  the 
danger  occasioned  by  the  exceptional  shortness  of  the  tie, 
rather  than  to  any  defect  of  the  hanger,  it  has  little  rele- 
vance to  the  matters  now  in  issue,  for  he  concedes  that  this 
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incident  occurred  at  a  place  other  than  the  place  of  the  ac- 
cident. 

The  foregoing  exposition  of  the  facts  alleged  or  proved 
is  sufficient  for  an  introduction  to  the  discussion  of  the 
legal  propositions  urged  by  counsel  on  either  side. 

I.  Stated  in  brief,  the  contention  for  plaintiff  is  that 
defendant  was  negligent:  First,  in  its  method  and  plan  of 
organizing  and  prosecuting  the  work ;  second,  in  the  orders 
pursuant  to  which  the  deceased  was  at  work  at  the  time  of 
the  accident;  and  third,  in  furnishing  the  men  with  a  de- 
fective hanger.  Each  specification  is  denied  by  the  defend- 
ant, who  also  pleiids  assumption  of  risk  by  the  deceased. 

Taking  up  first  the  question  whether,  under  all  the  evi- 
dence, the  jury  could  properly  find  the  defendant  negligent 
in  any  of  the  matters  complained  of,  we  think  our  answer 
must  be  in  the  aflirmative.  In  the  first  place,  but  for  the 
laying  of  the  guard  rails  before  boring  the  braces  and  cap 
timbers,  the  projecting  ends  of  the  ties  would  have  afforded 
a  space  of  eighteen  inches  in  length,  on  which  to  suspend 
the  hangers  in  apparent  safety;  and  the  usual  and  proper 
order  of  construction  was  to  do  this  last  mentioned  work 
first.     The  assistant  foreman  testifies: 

"We  do  not  usually  put  on  the  guard  rails  before  bor- 
ing the  holes.  We  never  did  before.  To  my  knowledge, 
it  was  done  first  this  time  because  we  did  not  have  the  ma- 
terials for  the  braces  there, —  the  material  did  not  come  in 
its  order.  The  workmen  then  put  on  guard  rails  because 
they  did  not  have  anything  else  to  do.  Mr.  Renshaw  di- 
rected it  to  be  done.  If  these  guard  rails  had  not  been  put 
on  the  bridge,  the  ties  would  have  stuck  out  beyond  the 
rails  where  the  scaffold  hangers  would  be  hung  about  eigh- 
teen inches.  The  fact  that  the  guard  rail  was  on  the  ties 
prevented  there  being  eighteen  inches  of  this  bridge  on  which 
to  hang  the  hangers." 

It  was  certainly  within  the  province  of  the  jury  to  find 
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that  this  departure  from  the  usual  and  approved  method  or 
plan  of  construction  added  to  the  peril  to  workmen  em- 
ployed on  a  scaffold  so  suspended,  and  correspondingly  in- 
creased the  duty  of  reasonable  diligence  and  care  on  the 
part  of  defendant  to  see  that  harm  therefrom  did  not  result 
to  those  exposed  to  such  peril  in  carrying  out  its  orders  or 
performing  the  service  which  it  required.  It  was  this  place 
of  increased  and  unusual  danger  in  which  defendant  or- 
dered the  deceased  to  work^  and  specifically  directed  the 
use  of  the  hangers;  and  the  jury  could  find  from  the  evi- 
dence that  the  two  hangers  we  have  described  were  the  only 
ones  furnished  for  use  at  that  place.  That  the  one  taken  by 
Johnson  was  defective  is  hardly  open  to  question.  Had  the 
round  bolt  used  for  a  crossbar  fitted  tightly  in  the  eyes  of 
the  uprights,  in  a  manner  to  prevent  it  from  revolving  or 
rolling,  though  it  might  have  been  less  desirable  or  less  safe 
than  if  a  flat  bar  had  been  used,  it  would,  perhaps,  not  be  a 
defect,  in  the  ordinary  sense  of  the  word;  but  when  it  is 
shown  that  the  bolt  was  loose  in  the  eyes,  so  that  it  would 
operate  as  a  roller  over  the  smooth,  hard  surface  of  the  tie, 
its  defective  condition  is  quite  clearly  established,  and  a 
finding  that  defendant  was  negligent  in  furnishing  it  and 
ordering  its  use  has  sufficient  support  in  the  testimony. 

II.    Did  the  deceased,  as  a  matter  of 

^*  Servant  f^a^s-       law,  assume  the  risk  of  the  injury  occa- 

risk?  master's     sioned   by  the  defective  hanger?    Risk  of 

this  character  is  not  one  of  those  hazards 
which  are  merely  incidental  to  the  service  in  which  he  en- 
gages. Thfe  risks  which  he  assumes  in  entering  a  given  em- 
ployment are  those  only  which  naturally  and  usually  remain 
incident  to  such  business,  when  conducted  by  the  employer 
with  reasonable  regard  on  his  part  for  the  safety  of  those 
who  serve  him,  and  they  do  not  include  any  risk  or  hazard 
created  by  or  arising  from  the  neglect  of  the  employer  to 
observe  the  magisterial  duties  which  the  law  imposes  upon 
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him.  It  is  true  that,  under  some  circumstances,  a  servant 
who  remains  in  his  employer's  service  after  he  knows,  or 
may  be  presumed  to  know,  of  his  employer's  neglect  of  his 
magisterial  duties,  or  a  servant  who  makes  use  of  a  tool  or 
appliance  which  he  knows,  or  ought  to  know,  is  so  defective 
or  dangerous  as  to  expose  him  to  injury,  will  be  held  to 
have  assumed  such  risk.  It  must  be  borne  in  mind,  how- 
ever, that  this  plea  of  assumed  risk  is  an  affirmative  de- 
fense, to  be  established  by  a  preponderance  of  the  evidence; 

and  it  is  only  in  very  exceptional  cases  that 

4.    MABTBB    and  '^  ./  JT 

SERVANT :  as-      this  defense  is  made  out  with  such  clearness 

sumption    of 

tton'as'mSter    ^^^  certainty  that  the  court  may  perempto- 
of  Uw.  Yiiy  sustain  it  as  a  matter  of  law.    Had  the 

hanger  in  this  case  been  the  one  which  the  deceased  had  in 
his  own  immediate  possession  and  use,  it  may  be  that  the 
court  could  say  that  he  could  not  well  have  avoided  discov- 
ering its  defective  condition  and  appreciating  the  danger  to 
which  it  exposed  him,  and  in  such  case,  we  should  have  more 
hesitation  in  holding  that  the  court  erred  in  directing  a  ver- 
dict against  plaintiff.     But  even  then,  the 
^'  SERVAOT  '^^       question  would  not  be  free  from  doubt ;  for, 
2?rvan^°i*  right    SO  far  as  appears,  Karlson  had  never  before 
toois^lto  be         seen  this  hanger,  or  had  any  knowledge  of  its 

■of A 

peculiar  character  or  defects,  and,  being  or- 
dered to  do  the  work  with  it,  he  had  the  right,  within  rea- 
sonable limits,  to  assume  that  it  was  a  safe  and  suitable  ap- 
pliance for  the  use  to  which  he  and  Johnson  were  directed  to 
put  it.  He  had  been  using  it  only  a  very  short  time, — a  frac- 
tion of  a  half  day, — and,  considering  the  reliance  which  he 
could  place  upon  the  performance  of  defendanfs  duty  to  fur- 
nish him  a  hanger  reasonably  safe  and  sufficient  for  the  pur- 
pose, it  would  be  open  to  serious  question  whether  he  should 
be  held  to  have  assumed  the  risk,  as  a  matter  of  law.  As 
it  was,  he  was  chargeable  with  no  special  duty  to  inspect 
the  hanger  which  Johnson  took;  though,  of  course,  if  he 
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knew,  or  if  the  circumstances  were  such  that,  as  s^  reason- 
able man,  he  ought  to  have  known,  that  the  hanger  on  that 
side  was  defective,  thus  exposing  him  to  danger,  his  con- 
tinuing work  on  the  scaffold  could  well  be  held  to  operate 
as  an  assumption  of  the  risk. 

Nor  does  the  case,  as  a  matter  of  law,  come  within  the 
class  where  the  servant  is  directed  or  expected  to  select  the 
appliance  or  implement  for  his  use  from  a  supply  furnished 
by  the  master  for  that  purpose;  for,  as  we  have  said,  the 
evidence  would  justify  a  finding  that  the  two  hangers  in 
question  were  the  only  ones  furnished,  and  that  the  order 
of  the  foreman  to  get  and  use  the  hangers  had  reference 
to  these  alone;  and  in  such  case,  the  workman,  as  we  have 
already  noted,  could  rightfully  place  some  reliance  upon 
the  assumption  that  they  were  reasonably  adapted  to  the 
work  to  be  performed,  and  were  not  dangerously  defective. 
Hammer  v,  Janomtz,  131  Iowa  20,  23;  McGuire  v.  Water- 
loo d  C.  F.  Union  Mill  Co,,  137  Iowa  447.  In  Wilder  v. 
Great  Western  Cereal  Co.,  130  Iowa  263,  the  master  urged 
as  a  defense  that  the  servant  was  injured  because  of  his 
own  negligence  in  using  a  stick  to  remove  material  with 
which  a  pjart  of  the  machinery  had  become  clogged,  and 
that,  having  chosen  that  manner  of  doing  the  work,  he  as- 
sumed the  risk;  but,  as  there  was  testimony  tending  to 
show  that  the  foreman  had  directed  him  to  do  the  work  in 
that  manner,  this  court,  speaking  by  Ladd,  J.,  said : 

"But  it  is  said  that,  in  selecting  the  stick,  the  plaintiff 
acted  for  himself,  independent  of  defendant,  and  for  this  rea- 
son, the  latter  is  not  chargeable  with  negligence  in  not  sup- 
plying proper  tools.  This  might  be  so,  had  the  superintend- 
ent given  no  directions.  According  to  plaintiff's  testimony, 
he  was  instructed  merely  to  use  a  stick,  and  he  selected  one 
like  that  the  superintendent  had.  If  this  was  so,  he  was 
not  acting  independently,  but  under  instructions  as  to  what 
tool  to  use  in  unclogging  the  feeder.    ♦     *     ♦    He  selected 
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such  instrument,  then,  as  he  was  instructed  to  use,  and  not 
one  of  his  own  choosing.  ♦  ♦  ♦  True,  he  did  not  inves- 
tigate the  machinery ;  but  he  had  the  right  to  assume,  from 
the  order  to  do  the  work,  that  there  was  no  danger  not  ap- 
parent, and  that  he  could  perform  it  in  safety." 

Quite  in  point  in  principle  is  our  holding  in  Luisi  v. 
Chicago  O.  W.  R.  Co.,  155  Iowa  458.  There,  the  foreman 
of  a  section  gang  directed  three  of  his  men  to  move  a  wet 
railroad  crosstie,  two  of  the  men  in  front  lifting  it  on  the 
round,  iron  handle  of  a  track  wrench,  and  the  third  carry- 
ing the  rear  end  of  the  tie.  In  attempting  to  load  it  on  a 
car,  the  tie  slipped  from  the  iron,  and  injured  the  man  at 
the  rear.  The  plaintiff  charged  negligence,  both  in  defend- 
ant's failure  to  furnish  a  sufficient  number  of  men  to  handle 
the  tie,  and  in  its  failure  to  furnish  a  proper  appliance  for 
such  use.  Replying  to  the  defendant's  contention  that 
plaintiff  assumed  the  risk,  and  was  himself  negligent,  we 
said: 

"The  track  wrench  used  for  the  purpose  of  carrying 
the  front  end  of  the  tie  was  of  small,  round  iron,  about  two 
feet  long,  which  the  jury  might  easily  find  from  the  evidence 
would  slip  under  the  weight  of  a  heavy,  wet  tie.  And  fur- 
thermore, there  was  evidence  tending  to  show  that  the 
proper  and  usual  tool  for  loading  ties  of  this  character  and 
size  was  a  tie,  or  grab  hook,  which  could  not  slip  when  fas- 
tened in  the  tie.  Where  an  improper  tool  is  furnished,  and 
a  servant  directed  to  use  it,  the  master  is,  or  may  be,  liable 
for  not  providing  a  proper  tool." 

In  Ramley  v.  Colliau,  90  Mich.  31  (51  N.  W.  350),  the 
Michigan  court,  while  holding  that  a  plaintiff  injured  by 
the  use  of  a  defective  hammer,  when  others  of  a  safer  kind 
were  at  hand,  cannot  recover,  proceeds  to  say: 

^'If  this  hammer  had  been  the  only  one  in  the  shop, 
*  *  *  or  defendants  had  directed  it  to  be  used,  know- 
ing its  condition,  another  case  would  be  presented." 
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Speaking  to  the  same  question,  the  Massachusetts 
court  has  said : 

"If  the  master  personally  interferes  in  the  performance 
of  work,  and,  in  consequence  of  this  negligence,  a  sei*vant  Ih 
injured,  the  master  is  liable,  unless  the  carelessness  of  the 
servant  is  a  defense;  and  when  the  master  undertakes  to  di- 
rect specifically  the  performance  of  work  in  a  particular 
manner,  we  cannot  say,  as  matter  of  law,  that  the  servant 
is  not  justified  in  relying  to  some  extent  upon  the  knowledge 
and  carefulness  of  his  employer,  and  in  relaxing  somewhat 
the  vigilance  which  otherwise  would  be  incumbent  upon 
him."    Haley  v.  Case,  142  Mass.  316,  322  (7  N.  E.  877,  879). 

Having  furnished  the  materials  of  which  the  scaffold 
was  constructed,  and  provided  the  method  and  plan  of  con- 
struction, it  was  the  positive  duty  of  the  defendant  to  fur- 
nish materials  of  a  kind  reasonably  fit  for  the  purpose  for 
which  they  were  to  be  used.  If  it  failed  to  so  do,  it  was 
negligent;  and  unless  it  be  established  beyond  dispute  that 
the  deceased  knew  of  such  neglect,  or  ought  to  have  known 
it,  and  appreciated  the  danger  to  which  he  was  thus  ex- 
posed, then  the  question  whether  he  assumed  the  risk  was 
for  the  jury.  Risku  v.  Iron  Cliffs  Co.,  163  Mich.  523 ;  Rih- 
mann  v.  George  J.  Grant  Const.  Co.,  114  Minn.  484 ;  Lee  v. 
H.  N.  Leighton  Co.,  113  Minn.  373;  Lang  v.  Bailes,  19  N. 
D.  582;  Stoanson  v.  Schmidt-Chilack  Elevator  Co.,  22  N. 
D.  563  (135  N.  W.  207).  Bearing  more  or  less  directly  upon 
the  law  of  this  case,  see  also  Chicago  d  N.  W.  R.  Co.  v.  Bay- 
field, 37  Mich.  205;  Greenleaf  v.  Illinois  Cent.  R.  Co.,  29 
loum  14,  47 ;  Rogers  v.  Overton,  87  Ind.  410 ;  Bane  v.  Irwin, 
172  Mo.  306 ;  Illinois  Steel  Co.  v.  Wierzhicky,  206  111.  201 ; 
Norfolk  d  W.  R.  Co.  v.  Ward,  90  Va.  687. 

Considering  the  record  as  a  whole,  in  the  light  of  our 
own  decisions  above  cited,  and  the  trend  of  the  authorities 
from  other  jurisdictions,  we  are  of  the  opinion  that  it  can- 
not be  said,  as  a  matter  of  law,  that  the  deceased  assumed 
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the  risk  to  which  he  was  exposed  in  obeying  the  order  to 
use  the  scaffold,  and  that  the  motion  to  direct  a  verdici 
should  have  been  overruled.  The  judgment  below  is  re- 
versed, and  the  cause  remanded  for  a  new  trial. — Reversed 
and  remanded, 

Gaynoe,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


W.  W.  Lyons  et  al.,  Appellants,  v.  J.  J.  Van  Gel  et  al.,  Ap- 
pellees. 

INJUNCTION:      Subjects    of    Protection    and    Belief — Ctontracts — 

1  Breaches.  Injunction  wiU  lie  to  restrain  one  party  to  a  con- 
tract from  so  proceeding  under  the  contract  as  to  involve  all 
the  parties  in  obligations  not  authorized  or  contemplated  by  the 
contract.  So  hefd  where  the  parties  agreed  to  first  organize  a 
corporation,  and  thereunder  to  carry  on  a  sand  and  gravel  busi- 
ness; but  one  of  the  parties  proceeded- to  carry  on  the  business 
without  the  organization  of  the  corporation. 

PABTNEBSmP:      The  Belation— Necessity  for  Contract  Belation. 

2  Principle  recognized  that,  where  the  rights  Of  third  parties  are 
not  involved,  a  partnership  cannot  exist,  in  the  absence  of  a 
contract  so  providing. 

Appeal  from  Polk  District  Court. — Hubert  Uttebback, 

Judge. 

December  10,  1917. 

Rbhbarinq  Denied  March  15,  1918. 

Action  for  an  injunction.  Opinion  states  the  facts. 
Decree  for  the  defendants  in  the  court  below.  Plaintiffs 
appeal. — Reversed  and  remanded. 

Read  <C  Read  and  W.  E.  Miller,  for  appellants. 

Clark,  Bijcrs  d  Hutchinson,  for  appellees. 

Gaynor^  C.  J. — On  the  4th  day  of  December,  1913,  the 


March  1918]  Lyons  v.  Van  Obl.  115 

following  memorandum  of  agreement  was  signed  by  both 
plaintiflfs  and  defendants  herein : 

"Memorandum  of  agreement  by  and  be- 

1.  Injunction:         tween  W.  W.  Lvons  and  L.  W.  LyonS,  par- 
subjects   of  "  ./  7    -r 

protection  and    ties  of  the  fii'st  part,  and  J.  J.  Van  Gel  and 

relief:   con-  ^        ' 

breaSiea  ^^^^  "^^^  ^^h  Parties  of  the  second  part: 

"It  is  hereby  understood  and  agreed 
that  the  above-named  parties  are  to  enter  into  and  operate 
a  sand  and  gravel  business  under  the  name  of  The  Beaver 
Valley  Sand  and  Gravel  Co.,  to  be  incorporated  and  run 
for  a  term  of  twenty  j'ears  if  certain  plans  and  conditions 
are  carried  out  to  the  satisfaction  of  both  parties.  These 
plans  being  as  follows: 

"First :  That  the  above-named  J.  J.  Van  Oel  and  Will 
Van  Oel  (parties  of  the  second  part,  now  engaged  in  busi- 
ness such  as  to  meet  and  know  contractors  and  builders 
throughout  this  state),  are  to  secure  contracts  for  sand  and 
gravel  to  the  amount  that  would  warrant  the  building  of  a 
switch  and  track  extending  from  The  Perry  Interurban  to 
certain  beds  of  sand  and  gravel  located  on  a  certain  farm 
belonging  to  W.  W.  Lyons  (consisting  of  180  acres  and  lying 
between  The  Des  Moines  River  and  Beaver  Ave.),  further- 
more, these  contracts  shall  be  suflOicient  to  warrant  the  buy- 
ing of  machinery,  sand  pumps,  and  such  other  apparatus 
that  is  needed  to  operate  such  a  business  not  to  exceed 
t6,000  to.?8,000. 

"Second :  It  is  understood  that  J.  J.  Van  Oel  and  Will 
Van  Oel,  parties  of  the  second  part,  do  not  receive  any  con- 
sideration for  securing  above  contracts  only  in  the  way  of 
getting  said  sand  business  in  running  condition.  After 
such  time,  thev  may  both  be  reimbursed  to  the  amounts 
agreed  upon  by  both  first  and  second  parties.  Sand,  shovels 
and  machinery  to  be  located  at  any  point  the  said  J.  J. 
Van  Oel  mav  choose  to  locate  so  that  it  is  above  the  south 
end  of  the  river  pasture  and  above  a  point  directly  east  of 
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the  barn.  The  said  W.  W.  Lyons  agrees  in  permitting 
the  said  company  to  operate  and  remove  and  sell  the  sand 
and  gravel  from  said  location  that  he  will  secure  right  of 
way  and  also  assist  in  securing  a  switch  track  from  Inter- 
urban  By.  Co.,  the  said  J.  J.  Van  Oel  to  furnish  all  machin- 
ery, tools  and  equipment  necessary  to  carry  on  the  business, 
not  to  exceed  from  |6,000  to  f8,000.  There  being  uncer- 
tainty as  to  the  terms  on  which  The  Railway  Co.,  will  con- 
struct a  switch,  it  is  agreed  that  the  expense  shall  be  paid 
from  the  undivided  profits  of  the  business  and  that  the  sal- 
aries of  the  parties  who  are  entitled  to  salaries  under  this 
contract,  shall  not  exceed  two  thirds  as  named  or  agreed 
upon  as  salaries  until  the  amount  assumed  be  paid  for 
switch  track. 

^^When  all  machinery  is  installed,  track  in  and  busi- 
ness in  running  condition,  it  is  agreed  that  J.  J.  Van  Oel 
shall  receive  a  salary  of  |3,000  per  year  and  L.  W.  Lyons 
a  salary  of  f  1,500  per  year  and  Will  Van  Oel  a  salary  of 
{1,500  per  year.  At  the  end  of  the  year  or  every  six 
months,  if  so  agreed,  the  profits-  are  to  be  divided ;  W.  W. 
Lyons  and  L.  W.  Lyons  to  receive  one  half  of  the  net  profits 
and  J.  J.  Van  Oel  and  Will  Van  Oel  a  like  amount. 

'^It  is  also  agreed  that  the  said  J.  J.  Van  Oel  and  his 
associates  shall  have  the  exclusive  right,  unless  otherwise 
mutually  agreed,  to  all  the  sand  and  gravel  described  to  be 
on  premises  stated  in  this  contract  for  the  term  of  years 
above  named." 

On  the  margin  of  said  agreement  was  written  the  fol- 
lowing : 

"Said  W.  W.  Lyons  authorizes  the  Sand  &  Gravel  Com- 
pany to  get  gravel  and  sand  from  the  river  bed  at  any 
place  along  the  east  line  of  said  farm." 

It  appears  that  the  parties  have  never  incorporated.  It 
is  the  claim  of  the  plaintiffs  that  this  was  a  tentative  agree- 
ment to  incorporate ;  that  the  agreement  itself  is  too  vague 
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and  indefinite  as  a  basi»  for  incorporation ;  that  it  does  not 
fix  definitely,  and  provides  no  means  by  which  the  amount 
of  capital  stock  may  be  definitely  determined;  that  it  does 
not  fix  the  highest  amount  of  indebtedness  to  which  the  cor- 
poration may  subject  itself  at  any  time;  that  it  does  not 
fix  a  time  for  the  commencement  or  the  termination  of  the 
corporation,  by  what  oflScers  or  persons  its  affairs  are  to  be 
conducted,  or  the  times  when  or  the  manner  in  which  they 
shall  be  elected;  that,  in  fact,  no  compliance  with  the  pro- 
visions of  Chapter  1,  Title  IX,  of  the  Code  of  1897,  is  pro- 
vided for  to  effect  incorporation;  that  there  is  nothing  au- 
thorizing the  parties  to  said  tentative  agreement  to  bind 
each  other  by  contract;  that  this  agreement,  in  so  far  as  it 
undertook  to  bind  the  corporation,  is  void,  and  cannot  be 
enforced.  In  fact,  it  is  claimed  that  the  tentative  agree- 
ment is  too  vague  and  indefinite  to  be  an  enforcible  instru- 
ment. 

It  is  claimed  that  the  defendants^  however,  have  as- 
sumed to  act  under  said  agreement  without  incorporation, 
and  to  make  contracts  by  which  these  plaintiffs  are  sought 
to  be  bound ;  that  they  are  assuming  the  right  to  take  pos- 
session of  the  land  mentioned  in  the  contract,  and  to  take 
sand  therefrom,  over  the  objection  of  the  plaintiffs.  Plain- 
tiffs pray  that  the  contract  be  cancelled  and  held  for 
naught ;  that  the  defendants  be  enjoined  from  claiming  or  as- 
serting any  rights  under  it;  that  they  be  enjoined  and  re- 
strained from  contracting  any  obligations  of  any  kind,  un- 
der said  writing,  which  will  be  binding  on  these  plaintiffs ; 
and  that  the  defendants  and  each  of  them  be  restrained 
from  selling  or  attempting  to  sell  sand  or  gravel  underlying 
the  pi*emises  described  in  the  contract  belonging  to  the 
plaintiffs;  and  that  they  be  enjoined  from  claiming  any 
interest  in  the  premises  described  in  the  contract,  or  the 
gravel  underlying  the  same. 

The  contract  is  inartificially  drawn.    As  we  interpret 
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it,  and  as  we  take  it  the  parties  understood  at  the  time,  the 
thought  was  to  incorporate,  and  as  a  corporation  to  op- 
erate a  sand  and  gravel  business  under  the  name  of  the 
Beaver  Valley  Sand  &  Gravel  Company,  and  we  think  the 
contract  should  be  so  read,  in  the  light  of  the  record.  It 
is  clear  that  the  parties  understood  and  agreed  to  incor- 
porate, and  as  such,  operate  a  sand  and  gravel  business, 
under  the  name  of  the  Heaver  Valley  Hand  &  Gravel  Com- 
pany, for  a  term  of  twenty  years,  but  only  in  the  event  that 
certain  plans  and  conditions  were  carried  out,  to  the  satis- 
faction of  both  parties.  These  plans  and  conditions  which 
must  be  satisfactory  to  both  parties  are:  That  the  Van 
Gels  should  secure  contracts  for  sand  and  gravel,  to  a« 
amount  that  would  warrant  the  building  of  a  switch  and 
track  extending  from  the  interurban  line  to  certain  beds 
of  sand  and  gravel  located  on  the  farm  of  W.  W.  Lyons,  and 
such  as  would  warrant  the  buying  of  machinery  and  sand 
pumps,  and  such  other  apparatus  as  is  needed  to  operate 
the  business,  not  exceeding  a  definite  amount;  but  that  the 
Van  Gels  should  receive  no  consideration  for  securing  the 
contracts,  except  as  they  might  profit  thereby  in  the  op- 
eration of  the  business;  that,  after  the  business  was  incor- 
porated and  in  operation,  the  parties  should  be  reimbursed 
for  expenditures  to  an  amount  agreed  upon  by  both  parties ; 
that,  after  the  incorporation  was  effected,  the  Lyons  would 
permit  the  company  to  remove  and  sell  sand  and  gravel 
from  the  premises  mentioned  in  the  contract,  and  also 
would  secure  the  right  of  way  to  the  sand,  and  assist  in  se- 
curing switch  tracts,  the  Van  Gels  to  furnish  all  machinery 
and  tools  and  equipment  necessary  to  carry  on  the  busi- 
ness, not  to  exceed  the  amount  stated,  the  expense  of  con- 
sti'ucting  the  switch  to  be  paid  from  the  undivided  profits 
of  the  business;  and  that  the  parties  entitled  to  salaries 
under  the  contract  should  not  get  over  two  thirds  the 
amount  named  or  agreed  upon  as  salaries  until  the  amount 
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assumed  to  be  paid  for  the  switch  was  paid  out  of  the  busi- 
ness. 

No  corporation  has  ever  been  formed.  No  legal  entity, 
to  be  known  as  the  Beaver  Valley  Sand  &  Gravel  Company, 
has  ever  come  into  existence.  The  contract  itself  clearly 
did  not  establish  or  create  such  corporation,  mor  is  it  the 
contention  of  the  defendants  that  a  corporation  was  cre- 
ated by  this  contract.  The  bringing  of  this  entity  into  ex- 
istence, to  be  known  as  the  Beaver  Valley  Sand  &  Gravel 
Company,  was  left  by  the  tentative  contract  to  the  future. 
Whether  it  should  be  brought  into  existence  at  all  de- 
pended upon  whether  certain  plans  and  conditions  speci- 
fied in  the  contract  were  carried^  out  to  the  satisfaction  of 
both  parties.  The  contrac.t  itself,  supplemented  by  the  dis- 
closures made  in  this  record,  makeSj  it  apparent  that  the 
organization  of  the  corporation  was  the  first  thing ;  that  the 
taking  of  sand  and  gravel  was  to  follow,  and  the  selling  and 
taking  were  to  be  the  business  of  the  corporation  when  or- 
brganized.  That  it  was  the  intention  of  the  parties  to  incor- 
porate is  manifest  by  the  testimony  of  all.  That,  when  the 
writing  was  drawn,  it  was  the  thought  of  all  that  a  corpo- 
ration would  be  effected,  cannot  be  doubted.  These  defend- 
ants, how^ever,  assumed,  as  this  record  shows,  to  act  for 
this  nonexisting  legal  entity,  and  to  make  contracts  and 
do  business  in  its  name,  and  involve  these  plaintiffs  in  ob- 
ligations against  which  they  have  no  protection,  except  it 
comes  to  them  through  the  courts.  They  assumed  to  re- 
move the  sand  from  the  plaintiffs'  premises  in  the  name  of 
this  nonexisting  entity,  and  to  carry  on  a  sand  and  gravel 
business  in  the  name  of  the  Beaver  Vallev  Sand  &  Gravel 
Company,  and  this  on  the  assumption  that  the  plaintiffs 
•vo  legally  bound  to  the  performance  of  the  agreement  so 
made.  It  is  so  apparent  that  in  this  they  have  no  right, 
that  it  would  hardly  seem  to  be  open  to  discussion.  They 
riaim.  however,  that  the  contract  itself  gives  to  these  de- 
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fendants  certain  rights.  This  can  only  be  on  the  assump- 
tion that  there  exists  between  the  plaintiffs  and  defendants 
the  relationship  of  copartners;  that  a  copartnership  exists; 
that  these  defendants  and  these  plaintiffs  are  members  of 
a  copartnership ;  that  a  failure  to  agree  upon  a  corporation, 
or  upon  the  terms  under  which  the}^  would  incorporate,  has 
the  effect,  under  this  tentative  contract,  of  creating  that 
which  neither  of  the  parties  contemplated,  and  neither  of 
the  parties  has  in  fact  consented  to,  to  wit,  a  copartnership. 

It    is    true    that,    where    there    is    an    at- 

'  the  relation :  *     tempt  to  Organize  a   corporation,  and  the 

contract^  re?a-      parties  fail  to  effect  a  legal  organization, 

but  continue  doing  business  under  the  cor- 
poration name,  they  may  be  held  as  copartners.  But  this 
would  be  only  on  the  basis  of  estoppel,  and  against  third 
persons,  but  not  as  between  themselves.  Partnership  is  a 
contractual  relationship,  and  has  its  basis  and  founda- 
tion on  c*ontract  between  the  pxirties.  It  takes  two  parties 
to  make  a  contract.  What  parties  contract  to  do,  that  is 
what  they  are  bound  to  do,  in  law.  What  they  agree 
among  themselves  to  be,  that  is  what  thej  are,  in  contem- 
plation of  law,  as  between  themselves.  It  was  never  con- 
templated here  that  these  parties  should  assume  any  part- 
nership relationship,  nor  is  there  anything  in  the  contract 
to  suggest  that  it  was  the  thought  of  any  of  the  parties  to 
it  that  a  partnership  relationship  was  created  or  would 
exist,  or  that  rights  and  duties  were  created  between  them 
as  such.  Whether  what  has  been  done  might  estop  either 
of  these  parties  to  deny  a  partnership  relation  as  to  third 
parties,  is  a  question  we  do  not  determine;  but  certainly 
there  is  no  estoppel  between  the  parties  themselves,  who 
have  acted  with  full  knowledge  of  all  matters,  and  in  the 
full  light  of  the  understanding  of  each,  from  which  an  es- 
to]>pel  against  one  or  the  other  can  be  invoked.  Contracts 
entered  into  bv  the  Van  Oels,  in  the  name  of  the  Beaver 
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Valley  Sand  &  Gravel  Company,  and  contracts  made  by 
them  in  that  name,  by  which  the  defendants  sought  to  bind 
the  plaintiffs,  are  not  supported  by  any  right  conferred  upon 
these  defendants  in  the  contract.  An  injunction  looks  to 
the  future.  It  is  to  restrain  what  is  threatened;  and  the 
evidence  shows  that  these  defendants  contemplated  proceed- 
ing  further  in  the  matter  of  making  contracts  in  the  name 
of  the  nonexisting  entity,  and  are  seeking  to  bind  the  plain- 
tiffs  and  their  property  by  those  contracts.  They  are  so 
clearly  without  authority  in  this  matter  that  the  court 
should  have  restrained  them  from  so  doing.  To  allow  them 
to  make  contracts  for  the  delivery  of  sand  and  gravel  from 
plaintiffs'  property,  in  the  name  of  the  Beaver  Valley  Sand 
&  Gravel  Company,  is  to  permit  them  wrongfully  to  make 
contracts  which  might  bind  the  plaintiffs  to  the  perform- 
ance of  these  contracts,  and  to  subject  them  to  liability  for 
damages  for  a  breach  thereof,  or  at  least  to  the  annoyance 
of  litigation.  To  allow  them  to  purchase  machinery  and 
to  install  the  same  on  plaintiff's  land,  in  the  name  of  the 
company,  on  the  assumption  th<at  the  plaintiffs  were  mem- 
])er8  of  said  company,  and  that  the  Beaver  Valley  Sand  & 
Gravel  Company  was  a  copartnership,  of  which  plaintiffs 
were  members,  would  be  to  allow  them  to  pledge  the  plain^ 
tiffs'  credit  to  the  discharge  of  obligations  so  assumed,  and 
this  without  authority  of  the  plaintiffs,  and  without  the 
existence  of  a  copartnership  entity,  in  fact  or  in  law,  le- 
gally authorized  to  bind  the  plaintiffs. 

We  do  not  determine  whether  the  court  should  have 
cancelled  this  contract  or  not,  but  of  this  we  are  certain: 
that  the  court  should  have  enjoined  the  defendants  from 
entering  upon  plaintiffs^  land  or  removing  any  sand  there- 
from, or  contracting  to  do  so,  and  from  making  any  con- 
tracts  in  the  name  of  the  Beaver  Vallev  Sand  &  Gravel  Com- 
I  pany,  and  from  purchasing  any  material  in  the  name  of  the 

I  Beaver  Vallev  Sand  &  Gravel  Companv,  amf  from  attempt- 

i 
I 
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iiig  to  create  any  liability,  or  obtain  any  credit  on  ac- 
count of  these  plaintiffs,  or  the  Beaver  Valley  Sand  &  Grav- 
el Company;  and  for  this  reason,  the  cause  is  reversed  and 
remanded  for  decree  in  accordance  with  this  opinion. — 
Reversed  and  remanded. 

Weaver,  Preston,  and  Stevens,  JJ.,  concur. 


Packers  National  Bank,  Appellee,  v.  Joseph  Michener, 

Appellant. 

« 

BILLS  AND  NOTES:     Transfer  by  Delivery — Surrender  by  CoUat- 

1  eral  Holder — Warranty.  One  who  purchases  a  note  at  a  time 
when  It  is  held  by  another  as  collateral  security,  and,  at  the 
request  of  the  seller,  pays  the  purchase  price  by  check  to  the 
collateral  holder,  may  not  deny  liability  on  the  check  on  the 
ground  that  the  purchased  note  was  a  forgery,  it  appearing 
that  the  collateral  holder,  on  receipt  of  the  purchaser's  check, 
cancelled  the  seller's  debt,  and  delivered  the  collateral  to  the 
purchaser  thereof.  Under  such  circumstances,  there  is  no  war- 
ranty by  the  collateral  holder  of  the  title  or  validity  of  the 
note.     (See  Sec.  3t)60-a65,  Code  Supp.,  1913.) 

TRIAL:     Instructions— Applicability  to  Evidence — ^Refusal  to  Sub- 

2  mit  Issue.  Issues  wholly  without  support  in  the  evidence  must 
necessarily  be  withheld  from  the  jury. 

SALES:     Rescission — Restoration  of  Status  Quo.     One  who  would 

3  rescind  a  contract  of  sale  must  first  restore,  or  offer  to  restore, 
that  which  he  has  received  under  the  contract. 

Appeal     from     Pottawattamie     District     Court. — O.     D. 

Wheeler,  Judge. 

September  22,  1917. 

Rehearing  Denied  March  15,  1918. 

Action  at  law  to  recover  amount  of  check  drawn  by  de- 
fendant in  plaintiff's  favor  uj)on  the  First  National  Bank  of 
Council  Bluffs.  Trial  to  jury.  Verdict  and  judgment  for 
plaintitr,  and  defendant  appeals. — Affirmed. 
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Fremont  Benjamin  and  Verne  Benjamin,  for  appellant. 

John  M.  Oalvin  and  William  J.  Goad,  for  appellee. 

Weaver  J. — Prior  to  the  transaction  be- 

^'  NOTJSli^trans-     tween  the  plaintiff  bank  and  the  defendant, 

ery  :**^urren^'      o^©  Axel  E.  Grandjean  became  indebted  to 

erai '^Joiderl*"      the  bank,  and  seciired  payment  of  such  debt 

by  the  deposit  of  a  promissory  note  and 
mortgage  for  f 2,500,  purporting  to  have  been  made  by  one 
Hanson  to  one  Johnson,  and  assigned  by  the  latter  to  Kath- 
erine  Grandjean.  Thereafter,  Axel  E.  Grandjean  negotiated 
a  sale  of  the  collateral  note  and  mortgage  to  the  defendant, 
Michener,  who  undertook  to  pay  therefor  by  the  conveyance 
of  a  tract  of  land,  and  in  addition  thereto,  to  pay  Grand- 
jean the  sum  of  $960.20.  Instead  of  paying  this  difference 
direct  to  Grandjean,  Michener,  with  Grandjean's  consent, 
gave  his  check  for  that  amount  to  the  bank.  Of  the  amount 
of  this  check,  the  bank  applied  f820  to  the  payment  of 
Grandjean's  debt,  and  deposited  the  remainder  to  his  credit, 
and  surrendered  the  notes  which  evidenced  such  debt.  Be- 
fore the  check  was  presented  to  the  bank  on  which  it  was 
drawn,  Michener  stopped  payment  thereon,  because  of  in- 
formation obtained  by  him  that  the  note  and  mortgage  were 
foi^eries  and  worthless. 

Suit  being  brought  upon  the  check,  defendant  answered, 
admitting  the  making  of  the  instrument,  but  alleging  that  it 
had  been  obtained  from  him  by  fraud  and  misrepresentation 
on  the  part  of  Grandjean,  participated  in  by  the  bank,  by 
which  he  was  induced  to  believe  the  said  note  and  mortgage 
to  be  valid  instruments.  He  further  alleges  that  the  mort- 
gage was  upon  land  in  Nebraska,  and  was  not  subscribed  by 
witnesses,  as  is  required  by  the  laws  of  that  state,  and  that, 
having  discovered  such  defect,  pending  the  negotiations,  he 
refused  to  complete  the  deal  until  such  defect  was  corrected ; 
and  it  was  then  and  thei^  agreed  between  the  parties  that 
the  check  should  not  be  payable  until  this  was  done;  and 
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that  such  correction  has  never  been  made.  He  further  al- 
leges that  this  agreement  was  made  at  the  bank,  and  in  tho 
presence  and  hearing  of  its  officers. 

In  submitting  the  cause  to  the  jury,  the  court  chained 
that  there  was  no  evidence  in  the  record  to  support  the  find- 
ing of  fraud  or  false  representation  on  the  part  of  the  bank 
or  its  officers,  but  did  submit  the  issue  as  to  whether  there 
was  any  agreement  or  understanding  that  payment  of  the 
check  should  be  conditioned  upon  Grandjean's  procuring  the 
mortgage  to  be  properly  witnessed.  In  so  submitting  the 
case,  the  court  told  the  jury  that,  if  this  claim  was  found  t(» 
be  true,  and  defendant  had  offered  to  return  the  papers 
which  he  had  received  at  the  time  of  delivering  the  check, 
then  the  plaintiff  was  not  entitled  to  recover  anything,  and 
the  verdict  should  be  for  the  defendant. 

I.  Did  the  trial  court  err  in  refusing 

2.  Trial:  Instruc- 

tions :  «ipp^*<^a-    to  submit  to  the  jury  the  question  whether 

to°8ubmu"**^     ^^^  ^^^^  ^'^s  guilty  of  any  fraud  or  mis- 

**^"®-  representation  ? 

We  find  no  error  in  this  respect.  While  it  is  charged 
that  "the  plaintiff  and  Axel  E.  Grandjean  represented  to 
defendant  that  the  said  mortgage  was  a  valid  and  a  good 
mortgage,"  and  that  they  "did  conspire  together  to  sell  such 
worthless  mortgage  and  note  to  defendant,  representing  the 
same  to  be  good,"  when  it  was,  in  fact,  a  forgery,  we  find  no 
evidence  on  which  the  truth  of  such  allegation  could  prop- 
erly be  found.  There  was  an  utter  absence  of  evidence  tend- 
ing to  show  any  combination  or  collusion  between  the  bank 
and  Grandjean  to  swindle  the  defendant.  It  appears  that 
the  bank  did  believe  the  mortgage  to  be  a  valid  instrument; 
for  it  had  lent  Grandjean  $800  on  the  strength  of  the  se 
curity  it  furnished,  and  if  it  was,  in  fact,  a  forgery,  there 
is  not  the  slightest  showing  that  its  fraudulent  character 
had  come  to  the  bank's  notice  until  defendant  himself  dis- 
covered it,  after  his  purchase  of  the  paper.    The  defendant 
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does  not  swear  that  he  asked  the  bank  officer  whether  the 
mortgage  was  valid,  nor  does  he  say  that  the  officer  told 
him  it  was  valid,  nor  that  the  officer  claimed  to  know  any 
thing  concerning  the  mortgaged  property  or  its  value,  or 
the  title  thereto.  The  most  he  says  is  that  he  asked  the  as- 
sistant cashier  if  it  was  a  good  note  and  mortgage,  and  re- 
ceived an  answer  in  the  affirmative.  This  is  denied  by  the 
witnesses  for  the  bank;  but,  even  assuming  the  statement 
to  be  true,  it  is  not  enough  of  itself  to  sustain  the  charge 
of  fraud  or  false  representation.  The  bank  is  not  in  any 
manner  shown  to  have  been  a  party  to  the  fraud,  if  any,  by 
which  these  papers  were  brought  into  existence  or  put  into 
circulation.  Grandjean  himself  was  not  a  party  to  the 
making  of  these  instruments,  and  there  is  no  evidence  that, 
at  the  time  he  deposited  them  as  collateral,  or  when,  he  dis- 
posed of  them  to  defendant,  he  knew  of  their  forged  char- 
acter. It  is  probable  that,  as  against  him,  even  though  he 
acted  in  good  faith,  the  defendant  could  sustain  a  plea-  of 
want  or  failure  of  consideration ;  but  that  is  not  a  matter 
for  our  present  consideration.  Proof  of  the  alleged  forgery 
alone  has  no  probative  value  in  support  of  the  plea  of  fraud 
and  false  representation  on  the  part  of  the  bank,  and  the 
issue  upon  this  plea  was  properly  withdrawn  from  the  jury. 
II.  But  counsel  argue  that  the  legal  title  to  the  col- 
lateral was  in  the  bank,  and  that  the  transaction  should  be 
treated  as  a  sale  of  such  collateral  by  the  bank.  Were  this 
correct,  and  such  plea  had  been  made,  it  may  be  admitted 
that,  the  consideration  for  such  purchase  by  the  defendant 
having  wholly  failed,  plaintiff  could  not  enforce  collection 
of  the  check,  notwithstanding  its  entire  good  faith  in  the 
transaction.  But  no  such  state  of  facts  is  shown.  While 
the  bank,  when  holding  the  collateral,  was,  in  a  qualified 
sense,  its  owner,  such  title  was  held  as  security  only,  and 
Grandjean,  as  equitable  owner,  had  the  right  to  sell  the 
same,  subject  to  the  bank's  claim,  and  to  direct  the  bank 
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to  deliver  the  paper  to  the  purchaser,  upon  payment  of  the 
debt  for  which  such  collateral  had  been  deposited.  In 
recognizing  such  right,  and  delivering  the  collateral  to  the 
purchaser,  the  bank  cannot  be  held  to  warrant  the  title,  or 
be  compelled  to  reimburse  the  purchaser  for  any  loss  sus- 
tained if  the  paper  prove  worthless. 

III.  The  one  issue  presented  which  has  any  support  in 
the  record  is  that  which  is  raised  by  the  plea  that  the  check 
was  delivered  to  be  paid  only  on  condition  that  witnesses 
to  the  execution  of  the  mortgage  should  be  supplied.  The 
testimony  of  the  defendant  as  a  witness  tended  to  support 
this  answer,  but  the  jury  appears  to  have  found  against  him 
upon  this  question,  and  this,  we  think,  forecloses  further  dis- 
cussion concerning  it. 

We  find  no  just  ground  for  counsePs 
„  c,  criticism  of  the  court's  instruction  which 

3.  Sales  :  re- 

toration' of^*'  niade  the  return  or  tender  of  the  collateral 
status  quo.  paper  which  the  bank  surrendered  on  re- 
ceiving the  check  essential  to  his  right  to 
refuse  payment.  The  answer  expressly  pleads  an  offer  to 
return  both  the  collateral  note  and  mortgage,  and  the  rule 
which  required  such  showing  applied  equally  to  the  notes 
which  the  bank  held  against  Grandjean.  The  court,  there- 
fore, in  Paragraph  15  of  its  charge,  properly  told  the  jurj'^ 
that,  if  these  notes  were  delivered  to  the  defendant  by  the 
bank  upon  receiving  his  check,  he  could  not  rescind  the 
transaction  and  repudiate  his  check,  if  he  did  not  return 
or  offer  to  return  the  notes  so  surrendered  to  him.  This 
seems  to  be  a  self-evident  proposition.  It  is  one  of  the  most 
familiar  principles  of  the  law  governing  such  cases  that  a 
party  will  not  be  permitted  to  rescind  or  deny  his  con- 
tract, even  for  good  cause,  except  upon  condition  that,  so  far 
as  possible,  he  restore  to  the  other  party  all  that  he  has 
received  by  virtue  of  the  agreement  which  he  repudiates. 

IV.  Some  other  exceptions  are  argued,  but  the  questions 
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raised  are  ruled  adversely  to  the  appellant  by  the  conclu- 
sions we  have  already  announced,  and  we  will  not  extend 
this  opinion  for  their  discussion. 

We  find  no  reversible  error  in  the  record,  and  the  judg- 
ment below  is — Affirmed. 

Gaynor,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


J.  E.  Williams,  Appellee,  v.  O.  L.  Herring  et  al.,  Appellants. 

PASTNEBSHIP:     The  Belation — Sharing  Profits  -but  not  Losses.    A 

1  sharing  in  both  profits  and  losses  is  essential  to  the  existence 
of  a  partnership.  So  held  where  one  of  the  alleged  partners 
received  a  stated  wage,  plus  a  percentage  of  profits,  but  In  no 
wise  bore  any  of  the  losses.^ 

TEIAIi:     Method  of  Trial — ^Numerons  Inyolved  but  Non-MutnaL  Ac- 

2  counts.  The  mere  fact  that  issues  will  require  an  examination 
and  consideration  of  an  exceptionally  large  number  of  credit 
and  debit  items  of  non-mutual  accounts  presents  no  ground  for 
transfer  from  law  to  equity.  Convenience  in  trying  the  cause 
is  not  ground  for  transfer  to  equity. 

PRINCIPLE  APPLIED:  Defendant  established  a  wholesale 
and  retail  oil  business  for  which  he  furnished  the  entire  cap^i- 
tal.  Plaintiff  was  to  TMinage  the  business  for  five  years  at  a 
certain  wage  per  month,  and  in  addition,  was  to  have  (a)  30% 
of  the  yearly  profits,  and  (b)  the  right  at  any  time  to  buy  30% 
of  the  business  at  the  cash  value  thereof.  All  accounts  attend- 
ilig  the  business  were  kept  under  plaintiff's  direction  and  super- 
vision as  manager.  After  some  four  years,  plaintift  brought 
action  to  recover  (a)  the  said  30%  profits,  and  (b)  damages, 
because  of  defendant's  failure  to  allow  plaintiff  to  buy  3t)%  of 
the  business.  To  determine  these  issues  Involved  an  examina- 
tion and  consideration  (1)  of  many  leases  and  contracts  run- 
ning for  different  terms,  (2)  of  the  expense  attending  the  erec- 
tion of  buildings,  tanks,  and  equipment,  (3)  of  the  items  of 
depreciation  on  the  equipment,  and  (4)  of  the  condition  of  the 
accounts  for  the  purchase  and  sale  of  the 'oils  handled,  and  for 
help,  advertising,  etc.  Manifestly,  these  different  and  varied 
items  were  very  large.  There  were  no  mutual  accounts  between 
the  parties.  Held,  no  grounds  for  equitable  jurisdiction  were 
made  to  appear. 
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Appeal  from  J^olk  District  Court. — T.  H.  Guthrie,  Judge. 

December  11,  1917. 

Rehearing  Denied  March  15, 1918. 

Action  at  law  to  recover  compensation  upon  a  con- 
tract, and  damages  for  an  alleged  violation  thereof.  Defend- 
ant moved  to  transfer  the  trial  to  equity,  and  this  appeal  is 
from  the  judgment  of  the  district  court  overruling  said  mo- 
tion.— Affirmed. 

Clark  d  Byers,  for  appellants. 

George  A.  Wilson,  and  Ayres,  Strauss  &  Shaw,  for  ap- 
pellee. 

,   „  Stevens.    J. — I.      Plaintiff^s    petition, 

1.  Pabtnership:  '  '^ 

shaiiM^profita  which  is  in  two  counts,  is  based  upon  the 
but  not  losses,  alleged  violation  by  defendant  of  certain 
terms  of  a  written  contract,  entered  into  on  the  21st  day  of 
March,  1913,  between  the  parties  hereto,  by  the  terms  of 
which  the  defendant  agreed  to  establish  a  wholesale  and  re- 
tail oil  and  gasoline  business,  as  a  department  of  the. busi- 
ness at  that  time  conducted  by  him  in  the  city  of  Des  Moines, 
for  the  purpose  of  handling  oils  and  gasoline  of  all  kinds 
and  description  at  wholesale  and  retail,  same  to  be  con- 
ducted as  a  branch  to  the  principal  business  of  defendant. 
All  necessary  capital  up  to  f 50,000  was  to  be  furnished  by 
the  defendant,  the  business  to  be  located,  so  far  as  possible, 
in  the  buildings  then  occupied  by  defendant,  the  oflSce  facil- 
ities, credit  rating,  and  other  branches  thereof  to  be  em- 
ployed and  used  in  the  conduct  thereof  without  charge,  ex- 
cept a  pro  rata  charge  for  overhead  expenses,  based  upon 
the  actual  cost  to  defendant  of  the  items  of  rent,  light,  heat, 
oflSce  expenses,  and  materials  furnished.  Plaintiff  agreed  to 
devote  his  entire  time  and  attention  to  the  management  of 
the  department  of  the  business  referred  to  in  said  contract, 
for  which  it  was  agreed  that  he  should  receive  as  full  com- 
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pensation  ?  125  per  month,  payable  monthly,  and  in  addition 
thereto,  30%  of  the  net  profits  of  said  business,  to  be  de- 
termined annually  as  of  the  31st  day  of  December  of  each 
year,  and  to  be  divided  and  distributed  as  soon  thereafter 
as  convenient.  It  was  further  agreed  that  said  contract 
should  be  in  full  force  and  effect  for  a  term  of  five  years,  and 
plaintiff  was  therein  given  the  option  personally  to,  at  any 
time  during  the  life  of  said  contract,  purchase  any  part  of 
the  said  business  covered  by  said  contract,  up  to  30%  of 
the  actual  amount  invested  therein,  without  any  addition 
for  good  will,  the  purchase  price  thereof  to  be  the  cash  value 
of  the  amount  purchased,  to  be  determined  by  the  net  charge 
upon  the  books  of  defendant  to  the  department  covered  by 
said  contract,  showing  the  actual  amount  invested  therein. 

Plaintiff,  in  Count  1  of  his  petition,  alleges  that  he  en- 
tered into  said  business  and  continued  therein  until  on  or 
about  April  1,  1917;  that  he  has  received  as  compensation 
f  125  per  month  only ;  and  that  the  net  income  of  said  busi- 
ness, during  the  time  he  conducted  same,  was  f 40,000 :  and 
he  prays  judgment  against  the  defendants  for  30%  thereof, 
or  112,000.  For  a  second  cause  of  action,  he  alleges  that, 
on  or  about  the  15th  of  March,  1917,  and  during  the  life  of 
said  contract,  and  while  he  was  yet  in  the  employ  of  de- 
fendant, he  sought  to  exercise  his  option,  under  the  terms 
thereof,  to  purchase  30%  of  the  value  of  the  department  of 
defendant's  business  covered  thereby,  but  that  defendant 
refused  to  convey  same  to  him,  or  carry  out  the  terms  there- 
of in  relation  thereto;  that  the  value  of  said  business  ex- 
ceeded the  actual  amount  invested  therein  in  the  sum  of 
145,000:  and  he  prays  judgment  upon  this  count  of  his  peti 
tion  for  $13,500,  and  in  the  full  sum  of  $25,500. 

The  defendant,  for  answer  to  plaintiff's  petition,  ad- 
mitted the  execution  of  the  contract,  and  the  payment  of 
f  125  per  month,  and  denied  the  remaining  allegations  there- 
of.    Defendant,  for  further  answer,  alleges  that  defendant 

Vol.  183   I  A.— 9 
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entered  into  contracts  and  leases  for  the  right  to  use  and 
occupy  the  real  estate  necessary  for  the  conduct  of  said 
business;  that  same  extends  over  a  long  period  of  years; 
that  defendant  contracted  for  and  erected  large  buildings, 
oil  tanks,  and  other  equipment  for  the  handling  and  con- 
duct of  business  covered  by  said  contract;  that  defendant 
purchased  a  large  stock  of  oil  and  other  products,  which 
was  continuously  replenished,  from  time  to  time,  in  the 
conduct  of  said  business;  that  defendant  employed  a  large 
force  of  salesmen,  stockmen,  bookkeepers,  and  other  em- 
ployes, and  expended  large  sums  in  advertising  and  placing 
the  products  of  said  business  on  the  market ;  that  the  busi- 
ness was  conducted  by  plaintiff  as  manager ;  that  the  books 
showing  the  transactions  of  said  business  were  kept  under 
the  direction  of  plaintiff;  and  that  same  are  in  the  posses- 
sion of  the  department  of  defendant's  business  covered  by 
said  contract ;  that  the  same  contain  a  vast  number  of  items 
of  debit  and  credit;  that  said  business  should  be  charged 
with  the  expense  of  buildings,  leases,  tanks,  and  equipment 
of  every  kind,  together  with  the  numerous  items  of  expenses 
incident  to  the  carrying  on  of  said  business;  and  that,  in 
determining  whether  said  business  yielded  a  net  income,  it 
will  be  necessary  to  examine  and  go  over  all  of  the  items  up- 
on said  books,  and  the  transactions  of  said  business,  and 
also  the  question  of  depreciation  of  the  value  of  buildings 
and  equipment ;  and  that  same  can  only  be  properly  and  ef- 
ficiently done  by  an  accounting:  and  he  moved  that  this 
cause  be  transferred  to  equity  for  trial,  which  motion'  Was 
by  the  court  overruled. 

The  foregoing  is  a  sufficient  statement  of  the  issues  to 
indicate  the  grounds  upon  which  appellant  seeks  to  have 
the  trial  of  this  cause  transferred  to  equity.  The  conten- 
tion of  appellant  is  that  the  relation  between  the  parties  is 
in  the  nature  of  a  partnership,  and  that  this  action  cannot 
be  maintained  until  there  has  been  a  determination'  by  a 
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court  of  equity  whether  the  business  conducted  by  the  plain- 
tiff in  fact  yielded  a  profit.  There  is  no  controversy  between 
the  parties  but  that,  if  the  contract  created  a  partnership 
relation,  this  cause  should  be  transferred  to  equity  and  the 
accounts  there  adjusted;  but  it  is  quite  clear  that  no  such 
relation  was  created  by  the  contract  or  is  shown  by  the 
pleadings  to  exist  between  the  parties.  Plaintiff  was  under 
no  provision  of  the  contract  to  share  in  the  losses  of  said 
business,  and  same  was  to  be  conducted  as  a  department 
or  branch  of  the  business  in  which  defendant  was  at  that 
time  engaged^  under  the  name  of  the  Herring  Motor  Com- 
pany. 

It  has  been  repeatedly  held  by  this  court  that  partici- 
pation in  the  profits  of  a  business  alone  does  not  constitute 
a  partnership.  There  must  be  a  sharing  of  losses.  Porter 
V.  Curti8,  96  Iowa  539;  Winter  v.  Pipher  d  Co.,  96  Iowa 
17;  Haswell  v.  Standring,  152  Iowa  291.  The  contract  con- 
sidered in  Porter  v.  Curtis,  supra,  was,  in  its  provision  for 
a  share  of  the  profits,  quite  like  the  contract  involved  in 
this  controversy.    In  that  case,  the  court  said : 

"It  is  very  plain  that  the  contract,  as  expressed  in  the 
writing,  is  not  a  contract  of  partnership.  It  is  a  hiring  at 
a  stated  salary  of  f  1,200  a  year,  and  a  share  of  the  profits. 
Porter  undertook  to  devote  his  time  to  the  business  of  the 
defendants  as  an  engineer  and  draftsman,  and  attend  the 
letting  when  it  became  necessary.  It  is  well  settled  in  this 
state  that  a  mere  participation  in  the  profits  of  a  business 
does  not  constitute  a  partnership  as  between  the  parties. 
There  must  be  a  sharing  of  the  losses.'' 

All  of  the  capital  of  said  business  was  to  be  furnished 
by  api)ellant  up  to  |50,000,  and  appellee  was  to  have  no 
interest  in  the  capital  or  equipment  of  said  business,  un- 
less he  purchased  and  paid  therefor  on  the  basis  set  forfh 
in  said  contract,  but  was  to  receive,  as  additional  compensa- 
tion, 30%  of  the  net  income  of  said  business,  to  be  ascer- 
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tained  and  paid  as  provided  in  said  contract.  The  plead- 
ings do  not  show  that  the  relation  of  partners  existed  be- 
tween the  parties. 

II.  The  principal  contention  of  counsel  for  appellant, 
however,  is  that  the  ascertainment  of  the  net  income,  if  any, 
of  said  business  necessarily  involves  the  examination  and 

consideration  of  all  of  the  items  of  income 
2.  Trial  :  meth-      received  and  expense  incurred  in  the  conduct 

od  of  trial .  ^ 

°"P«Jo^s  In       of  said  business;  that  numerous  other  ques- 

volved   but  '  ^ 

counts?*"**  *^"     tions,  such  as  depreciation  in  the  value  of 

buildings  and  equipment,  taxes,  losses,  etc., 
must  be  considered;  and  that  the  number  of  items  involved 
is  so  great  that  same  can  be  properly  tried  and  determined 
only  by  a  court  of  chancery. 

Plaintiff  alleged  in  his  reply  that  there  is  no  dispute 
between  the  parties  as  to  the  "amount  of  commodities  pur- 
chased and  sold  by  the  plaintiff  and  defendant  under  said 
contract;  that  there  is  a  dispute  as  to  certain  charges  for  ex- 
pense and  depreciation,  and  of  not  exceeding  twenty-five 
items;  that  the  defendant  has  now  and  has  had  in  his  pos- 
session all  the  books  and  records  in  relation  to  said  busi- 
ness." Of  course,  the  allegations  of  plaintiff's  reply  are  not 
controlling;  but,  as  plaintiff  was  in  charge  of  and  manage<l 
the  business  covered  by  the  contract,  the  statements  thereof 
afford  some  insight  into  the  probable  extent  of  the  actual 
controversy  between  the  parties.  Attached  to  plaintiff's 
petition  is  a  series  of  interrogatories,  intended  to  elicit  from 
defendant  a  full  and  complete  statement  of  the  items  of  debit 
and  credit  shown  upon  the  books  of  said  business.  It  does 
not  appear  from  the  pleadings  that  there  are  mutual  ac- 
counts to  be  considered,  but  rather  that  all  of  the  accounts 
are  on  one  side,  and  that  the  trial  of  the  first  count  of  plain- 
tiff's  petition  involves  only  \\ie  determination  of  the  question 
whether  said  business  yielded  a  net  income.  Undoubtedly, 
the  number  of  items  on  the  books  and  the  transactions  cov- 
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ered  by  the  period  of  said  business  will  be  cumbersome  and 
difficult  to  present  to  a  jury;  and  yet,  so  far  as  the  plead- 
ings disclose,  the  accounts  are  not  complicated  or  intricate, 
but  vast  in  point  of  numbers.  It  is  a  matter  of  common  ex- 
perience that,  in  the  trial  of  cases  of  this  character,  items  of 
account  not  in  dispute  are  practically  eliminated  by  agree- 
ment of  counsel,  and  that  accounts  involving  gi'eat  numbers 
of  items  and  vast  sums  of  money  are  i)resented  in  such  a  way 
as  to  reasonably  be  within  the  understanding  and  compre- 
hension of  a  jury. 

Plaintiff,  in  the  first  count  of  his  petition,  seeks  to  re- 
cover 30%  of  the  net  income  of  the  business  in  question.  Ap- 
pellant alleges  that  the  books  were  kept  under  plaintiff's 
directions,  and  are  in  the  office  where  same  were  kept.  Ap- 
parently, the  principal  reason  for  seeking  a  transfer  of  this 
cause  to  equity  iS  that  same  can  there  be  much  more  con- 
veniently, and  probably  more  efficiently,  tried  than  at  law. 
Conceding  that  this  is  true,  yet  the  pleadings  do  not  dis- 
close a  controversy  arising  out  of  a  matter  cognizable  in  a 
court  of  equity,  and  the  relief  sought  upon  the  first  count 
is  for  a  sum  alleged  to  be  due  as  compensation,  and  upon  the 
second  count,  for  damages  based  upon  an  alleged  violation 
of  one  of  the  provisions  of  said  contract.  The  question  of 
mutual  accounts  is  not,  under  the  pleadings,  involved.  The 
fact  that  the  controversy  involves  a  large  number  of  items 
of  debit  and  credit  arising  out  of  many  business  transac- 
tions, and  that  same  could  be  more  conveniently  tried  to  the 
court,  is  not  a  ground  of  equitable  jurisdiction.  The  test  is 
not  whether  the  cause  can  be  more  conveniently  or  satis- 
factorily tried  and  determined  by  the  court  than  by  a  jury, 
but  the  accounts  must  be  mutual,  requiring  an  accounting, 
or  there  must  be  some  other  ground  of  equitable  cognizance 
not  shown  to  exist  in  this  case.  McMartin  r.  Binghatn,  27 
Towa  234 ;  Faville  r.  Lloyd,  140  Iowa  501 ;  Galtisha  v, 
Wendt,  114  Iowa  507;  Marks  Hat  Co,  v.  Slatmk,  178  Iowa 
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370;  Bradford  E,  d  C.  R.  Co,  v,  Neio  York,  L.  E.  &  W. 
/e.  Co.,  123  X.  Y.  316  (25  N.  E.  499). 

In  our  opinion,  plaintiff's  cause  of  action  upon  both 
counts  was  properly  brought  at  law,  and  he  is  entitled  to  a 
trial  thereof  by  jury.  The  ruling  and  ju(igment  of  the  dis- 
trict court  are — Affirmed. 

• 

Gaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


William  Young,  Appellee,  v.  James  A.  Hayes,  Appellant. 

BILLS  AND  NOTES:  Transfer  \n  IndorsemeiLt— Non-Presumption 
as  to  Ownerslup.  The  law  does  not  presume  that. a  note  pay- 
able to  order  belongs  to  a  party,  from  the  naked  fact  that  his 
name  appears  on  the  back  thereof  as  indorsee.  Evidence  suffi- 
cient to  show  delivery  to  such  Indorsee.  Is  imperatively  neces- 
sary.    (Sec.  3060-a30,  Code  Supp.,  1913.) 

Appeal  from  Dubuque  District  Court. — J  .W.  Kintzinger, 

Judge. 

December  11,  1917. 

Rehearing  Denied  March  ,15,  1918. 

Action  at  law  on  a  promissory  note  for  $1,000,  dated 
July  21,  1903,  payable  to  Peter  Kiene,  and  endorsed  "with- 
out recourse"  to  the  x)laintiff.  At  the  close  of  the  testimony, 
the  court  directed  a  verdict  for  plaintiff  for  the  full  amount 
of  said  note.  Defendant  appeals.  The  facts  are  fully  stated 
in  the  opinion. — Reversed  and  remanded. 

E.  E.  Bowen,  for  appellant. 

T.  J.  Paisley  and  William  OraJiam,  for  appellee. 

Stevens,  J. — The  note  sued  upon  is  in  the  usual  form 
of  a  negotiable  promissory  note,  made  payable  to  the  order 
of  Peter  Kiene,  and  sig^ned  by  Jas.  A.  Hayes.  Numerous  en- 
dorsements appear  upon  the  back  thereof,  from  which  it  ap- 
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pears  that  iuterest  was  paid  thereon  at  the  rate  of  G%  to 
July  21,  1909,  and  thereafter  at  51/2%  to  July  20,  1912. 
It  is  alleged  in  plaintiff's  petition  that  he  delivered  ?1,000 
to  Peter  Kiene  &  Son,  Dubuque  County,  Iowa,  to  be  loaned 
by  the  latter  for  him.  Plaintiff  testified  that,  at  the  time  of 
delivering  the  J1,000  to  Kiene,  the  latter  gave  plaintiff  a  re- 
ceipt therefor;  that  interest  was  regularly  paid  to  him,  as 
above  stated,  on  said  tl,000;  and  that  Kiene  entered  the  note 
in  question  in  plaintiff's  book,  kept  by  him ;  but  that  he  did 
not  receive  possession  of  the  note  until  after  the  death  of 
Kiene. 

The  defendant,  in  answer,  admitted  the  execution  to  the 
said  Kiene  of  a  note  similar  in  terms  and  amount  to  that 
sued  upon,  but  averred  payment  thereof,  denied  that  same 
was  ever  delivered  to  plaintiff  or  that  he  was  the  owner 
thereof ;  and  stated  that,  if  the  note  in  question  at  any  time 
became  the  property  of  plaintiff,  it  was  obtained  by  or 
through  said  Kiene,  who  was,  at  the  time,  acting  as  the 
agent  of  plaintiff,  and  without  knowledge  of  the  defendant; 
and  that  payment  thereof  was  made  to  the  said  Kiene  as 
agent  of  the  defendant.  The  original  note  is  claimed  by 
plaintiff  to  have  been  attached  to  a  claim  filed  in  the  bank- 
ruptcy court  against  the  estate  of  Peter  Kiene,  and  he 
claimed  that  he  was  unable  to  find  or  produce  the  same,  but 
introduced  what  appears  to  have  been  a  true  copy  thereof. 

Plaintiff  at  no  time  had  any  conversation  with  defend- 
BJit  concerning  said  note  until  after  the  death  of  Kiene,  and 
defendant  claims  that  he  had  no  knowledge  whatever  that 
plaintiff  was  the  owner  of,  or  claimed  any  interest  in,  said 
note,  until  he  demanded  payment  thereof. 

Defendant,  called  as  a  witness  in  his  own  behalf,  tes- 
tified, over  the  objection  of  plaintiff,  that  the  note  executed 
by  him  to  Kiene  was  in  payment  for  railroad  stock,  of  the 
par  value  of  J1,000;  and  that,  at  the  time  said  note  was 
executed,  Kiene  told  him  that  if,  at  any  time,  he  became 
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dissatisfied  with  the  stock,  he  should  return  it  to  him,  and 
he  would  cancel  the  note;  that  some  time  in  1909,  defendant 
offered  to  return  the  stock  to  Kiene,  who  agreed  to  receive 
same,  and  in  March,  1910,  the  same  was  returned  to  him, 
but  the  note  was  not,  at  the  time,  taken  up  by  the  defendant; 
that,  at  the  time  the  stock  was  returned,  it  was  understood 
between  defendant  and  Kiene  that  same  was  in  full  satisfac- 
tion and  payment  of  the  note.  The  endorsement  upon  the 
note, — which  is  as  follows:  "Pay  to  William  Young  or 
order  without  recourse  on  me.  (Signed)  Peter  Kiene," — is 
not  dated,  and  no  evidence  was  offered  by  either  party  to 
show  when  the  endorsement  was  placed  thereon. 

The  court  admitted  the  testimony  of  the  transaction  be- 
tween defendant  and  Kiene  over  the  objections  of  plaintiff, 
but  reserved  ruling  thereon  until  the  evidence  was  closed. 
Upon  motion  of  plaintiff  for  that  purpose,  all  of  defendant's 
testimony  was  stricken  from  the  record,  and  a  motion  for  a 
directed  verdict  in  favor  of  plaintiff  sustained,  and  verdict 
returned  by  the  jury  in  accordance  with  the  court's 
direction. 

The  ground  of  plaintiff's  objection  to  the  above  testi- 
mony, upon  which  same  was  stricken,  was  that  defendant 
was  incompetent,  under  Section  4004  of  the  Code,  to  testify 
thereto;  and  that  the  claimed  payment,  if  made  to  an  agent 
of  plaintiff's,  was  not  in  cash,  and  the  agent  is  not  shown  to 
have  had  authority  to  receive  payment  in  anything  but  cash. 
It  is  important  in  this  connection  that  defendant  claims 
that  he  purchased  the  railroad  stock  of  Kiene  and  gave  his 
note  therefor,  so  that  Kiene  did  not  loan  to  defendant  the 
f  1,000  deposited  by  plaintiff  with  him  to  be  loaned.  The 
arrangement  to  return  the  stock  if  not  satisfactory,  upon 
doing  which  Kiene  agreed  to  cancel  the  note,  was  strictly  an 
arrangement  between  appellant  and  Kiene,  as  a  part  of  the 
transaction  for  the  purchase  of  the  railroad  stock,  and  had 
nothing  whatever  to  do,  directly  or  indirectly,  with  any 
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transaction  of  Kiene's  as  the  agent  of  appellee  to  loan  the 
$1,000.  As  to  this  transaction,  there  is  no  evidence  that 
Kiene  was  the  agent  of  appellee,  or  that  he  was  not  acting 
wholly  for  himself. 

If  Peter  Kiene  acted  as  the  agent  of  plaintiff  only  for 
the  purpose  of  loaning  $1,000,  then  Kiene  was  not  his  agent 
for  the  sale  of  railroad  stock,  and  the  note  in  question,  which 
defendant  claims  was  given  therefor,  did  not,  upon  the  exe 
cntion  and  delivery  thereof  to  Kiene,  become  the  property 
of  plaintiff.  If  plaintiff  was,  at  the  time  of  the  trial,  the 
owner  of  said  note,  he  must  have  become  such  by  purchase, 
or  some  other  arrangement  between  himself  and  payee.  Sec- 
tion 3060-a30  of  the  Supplement  to  the  Code,  1913,  provides: 

"An  instrument  is  negotiated  when  it  is  transferred 
from  one  person  to  another  in  such  manner  as  to  constitute 
the  transferee  the  holder  thereof.  If  payable  to  bearer, 
it  is  negotiated  by  delivery;  if  payable  to  order,  it  is 
negotiated  by  the  indorsement  of  the  holder,  completed  by 
delivery." 

As  before  stated,  the  note  in  question  bears  the  endorse- 
ment of  the  payee  to  plaintiff;  but  that  is  not  sufficient, 
in  itself^  to  transfer  title  thereto  to  plaintiff..  The  negotia- 
tion must  have  been  completed  by  delivery  of  the  note.  It 
is  earnestly  contended  by  counsel  for  appellant  that  the 
evidence  whollv  fails  to  establish  such  deliverv.  Plaintiff 
testified  that  he  never  saw  the  note  and  did  not  know  of  the 
endorsement  on  the  back  thereof  until  after  Kiene's  death, 
nor  do  we  find  any  evidence  in  the  record  of  a  transaction 
between  plaintiff  and  Kiene  by  which  the  former  purchased 
^ir  became  the  owner  thereof. 

The  only  transaction  shown  in  evidence  between  plain- 
tiff and  Kiene  is  the  deposit  of  $1,000  by  the  former  with  the 
latter,  to  be  loaned  upon  good  security,  and  the  payment 
to  plaintiff  of  interest  on  said  $1,000,  for  part  of  the  time 
at  6%  and  the  rest  of  the  time  at  51/0 ^r.     If  plaintiff  left 
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$1,000  with  Kiene  to  loan  for  him  upon  good  security, 
Kiene's  authority  was  limited  to  doing  that  for  which  plain- 
tiff employed  him.  There  is  no  evidence  tending  to  show 
that  plaintiff  authorized  Kiene  to  sell  railroad  stock  for 
himself,  take  a  note  therefor,  and  transfer  the  same  to  plain- 
tiff, without  his  knowledge  or  consent,  and  compel  him  to 
accept  the  same  in  satisfaction  of  said  deposit.  The  |1,000 
note  was  executed  to  Kiene  in  payment  for  railroad  stock, 
and  title  to  the  note  passed  to  Kiene,  and  not  to  the  plain- 
tiff*. Plaintiff  does  not  claim  to  have  purchased  the  note 
from  Kiene;  that  it  was  ever  the  subject  of  conversation  or 
negotiation  between  them;  that  he  ever  accepted  same  in 
payment  of  said  deposit;  that  he  paid  $1,000  therefor;  that 
he  knew,  prior  to  the  death  of  Kiene,  that  he  owned  said 
note,  except  as  hereinafter  stated. 

We  are  unable  to  determine,  from  the  record  before  us, 
whether  the  note  was  in  the  possession  of  Kiene  at  the  time 
of  his  death,  or  whether  sapie  had  been  transferred  to  and 
placed  with  the  private  papers  of  plaintiff,  which  he  testified 
were  in  Kiene's  safe  for  safe-keeping.  Plaintiff,  however, 
does  claim  that  Kiene  entered  said  note  on  his  book  with 
other  loans  of  plaintiff,  and  that  he  paid  plaintiff  the  in- 
terest, as  above  stated.  No  other  evidence  of  delivery  or  of 
the  purchase  of  said  note  by  plaintiff  from  Kiene  appears  in 
the  record. 

In  Iririn  v.  Dcming,  142  Iowa  299,  the  evidence  showed 
that  plaintiff  purchased  the  notes  there  in  controversy  from 
one  Crocker,  who  was  cashier  of  a  national  bank  in  which 
plaintiff  kept  his  private  papers;  that  he  examined  the 
notes,  saw  the  signatures  and  the  endorsement,  paid  there- 
for by  check  on  the  bank,  and  left  them  with  his  other  papers 
in  his  private  box,  with  the  authority  to  Crocker  to  collect 
for  him.    The  court  said  : 

"True,  the  witness  does  not  say,  in  so  many  words,  that 
he  took  the  notes  in  his  own  hands,  or  that  he  with  his  own 
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hands  placed  them  in  his  private  box;  but  such  is  the 
natural  and  reasonable  interpretation  of  his  language.  But, 
even  if  he  did  no  mor^  than  examine  the  instruments  as  they 
lay  before  him  upon  the  bank  counter  or  table,  and  signify 
his  acceptance  of  the  offer  of  sale,  and  then,  after  paying 
the  price,  request  the  cashier,  who  was  his  agent  for  the 
purpose  of  collection,  to  deposit  them  in  his  box,  we  can 
conceive  of  no  good  reason  why  that  would  not  be  a  good 
delivery.  What  constitutes  delivery  is,  in  a  large  d^ree, 
dependent  upon  the  intent  of  the  parties.  The  contents  of  a 
private  box  in  a  bank  or  safety  deposit  vault  are,  in  a  legal 
sense,  in  the  actual  possession  of  the  owner  or  lessee  of  the 
box,  even  though  he  have  no  authority  or  control  over  the 
building  or  vault  in  which  it  is  kept.  Nor  is  his  posses- 
sion any  less  perfect  if,  for  the  convenience  of  his  business, 
he  intrusts  a  key  to  the  cashier,  with  authority  to  remove 
the  papers  therein  for  the  purposes  of  collection.  Can  there 
be  the  slightest  doubt  that  the  parties  to  this  transaction 
intended  it  as  a  completed  sale  and  delivery  of  the  notes? 
They  had  the  subject  of  the  sale  before  them;  they  had 
mutually  agreed  upon  terms;  the  price  was  paid  and  ac- 
cepted. The  notes  were  there  in  tbe  power  of  the  appellant, 
to  take  them  and  carry  them  away  if  he  so  desired.  Instead 
of  so  doing,  he  either  placed  them  in  his  private  box  or  left 
them  for  Crocker  to  deposit  there.  When  the  notes  were 
placed  in  the  box,  there  was  an  actual,  visible  change  of 
possession,  although  it  was  in  the  power  of  Crocker  to  ab- 
stract or  convert  them." 

In  the  above  case,  it  will  be  observed  that  plaintiff 
purchased  and  paid  for  particular  notes  which  were  passed 
from  the  possession  of  Crocker  to  plaintiff's  private  box. 
In  the  case  at  bar,  as  above  stated,  there  is  no  evidence  that 
Eiene  ever  offered  the  note  to  plaintiff,  either  as  his  agent 
for  the  purpose  of  loaning  the  money,  or  as  the  owner 
of  the  note  for  the  purpose  of  negotiating  a  sale  thereof  to 
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plaiutiff ;  or  that  plaintiff  ever  saw  or  knew  anything  about 
the  note,  except  the  entry  on  his  book,  and  the  payment 
of  interest  to  him,  as  before  stated.     * 

To  constitute  a  sale  of  negotiable  paper,  if  payable 
to  bearer,  delivery  alone  is  sufficient;  if  to  order,  it  must 
be  by  endorsement,  completed  by  delivery.  Roy  v.  Duff,  170 
Iowa  319 ;  In  re  Estate  of  Wearin,  167  Iowa  535 ;  Builders 
Lime  d  Cement  Co.  v.  Weimer,  170  Iowa  444;  Irwin  v. 
Deming,  supra. 

Plaintiff  never  saw  the  note  until  after  Kiene's  death, 
knew  nothing  of  the  endorsement  thereon  of  interest  pay- 
ments or  to  plaintiff,  knew  only  of  the  existence  of  the  note 
from  what  appeared  on  his  book,  had  no  transaction  with 
Kiene  except  the  deposit  of  $1,000,  to  be  loaned  on  good 
security,  and  the  receipt  from  him  of  interest.  We  reach 
the  conclusion  that  the  evidence  is  insufficient  to  show  de- 
livery of  said  note  to  plaintiff,  or  that  he  was,  at  the  time 
of  the  trial,  the  owner  thereof. 

We  need  not  discuss  the  remaining  questions  presented 
upon  this  appeal,  a^  they  may  not  arise  upon  a  retrial  of 
this  case.  For  the  reasons  above  indicated,  the  judgment 
of  the  lower  court  is  reversed,  and  cause  remanded. — Re- 
versed  and  remanded. 

Gaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Maude  Armstrong,  Ai)pellee,  v.  B.  J.  Cavanagh,  Appellant. 

EVIDENCE:  Parol  as  Alfecting  Writing — Subject-Matter  Not  Cov- 
ered by  Writing.  Evidence  of  tin  oral  contract,  contemporane- 
ous with  a  written  contract,  but  on  a  subject-matter  on  which 
the  written  contract  is  silent,  is  not  violative  of  the  parol  evi- 
dence rule. 

PRINCIPLE  APPLIED:  A  tenant  rented,  by  written  lease, 
a  specified  apartment  in  an  apartment  house  at  a  specified  rent- 
al. The  only  reference  in  the  lease  to  garage  privileges  was: 
"An  extra  charge  of  |5  per  month  without  heat  and  $7.50  per 
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month  with  heat,  per  car  in  the  garage."  This  clause  was  In- 
serted in  the  lease  at  the  instance  of  the  tenant.  The  garage 
apartment  was  In  the  rear  of  the  apartment  house,  and  on  the 
same  lot.  Held,  the  tenant  might  show  that,  coniemporaneous- 
ly  with  the  signing  of  the  lease,  he  had  an  oral  contract  with 
the  landlord  by  which  he  (the  tenant)  agreed  to  use  the 
garage,  and  the  landlord  agreed  to  heat  it  to  a  degree  sufi^ient 
to  prevent  freezing. 

Appeal  from  Des  Moines  Municipal  Court. — Eskil  C. 

Carlson,  Judge. 

March  18,  1918. 

Plaintiff  and  defendant,  on  the  11th  day  of  September, 
1916,  entered  into  a  written  lease  for  an  apartment  on  the 
third  floor  of  the  Wright  Building,  in  Des  Moines,  Iowa. 
This  is  an  action  to  recover  rent  therefor.  The  defendant, 
in  answer,  alleged  an  oral  contract  to  lease  room  in  plain- 
tiff's garage,  situated  upon  the  same  lots  and  in  the  rear 
of  the  apartment  house,  for  his  automobile,  and  that,  by 
th«  terms  thereof,  plaintiff  agreed  to  furnish  sufficient  heat 
to  protect  his  automobile  from  damages  on  account  of  the 
weather;  that  he  placed  his  automobile  in  said  garage  on 
or  about  the  13th  day  of  November;  that  he  was,  there- 
after, absent  from  the  city  until  the  17th,  and,  upon  his 
return,  found  the  water  in  the  radiator  frozen,  resulting 
in  damages  to  his  automobile  in  the  sum  of  $286.  He  asks 
that  this  amount  be  offset  against  plaintift''s  claim  for 
rent. 

The  oral  contract  is  denied  by  plaintiff,  who  asserts  that 
the  only  contract  touching  the  use  of  said  garage  was  the 
written  lease,  which  contained  the  following  language :  "An 
extra  charge  of  $5.00  per  month  without  heat  and  $7.50  per 
month  with  heat  per  car  in  the  garage."  These  words  were 
written  in  the  lease  by  defendant  at  the  time  same  was> 
signed  by  him.  Defendant  took  the  stand  in  his  own  behalf; 
but  the  court,  upon  objection  of  counsel,  refused  to  permit 
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him  to  testify  to  the  alleged  oral  lease,  or  to  the  daiqages  to 
his  automobile,  on  the  ground  that  the  written  lease  was 
complete  and  unambiguous,  and  that  the  evidence  offered 
tended  to  vary  and  contradict  its  terms;  and,  at  the  close 
of  the  testimony,  instructed  the  jury  to  return  a  verdict 
for  plaintiff. 

Defendant  then  offered  to  prove  that,  when  the  written 
lease  was  presented  to  him  by  plaintiff's  husband,  it  was  pre- 
pared for  signatures ;  that  the  question  of  using  the  garage, 
and  its  heating,  were  discussed,  and  the  price  for  the  use 
thereof  agreed  upon,  as  above  stated ;  that  later,  the  defend- 
ant called  plaintiff  and  talked  with  her  over  the  telephone 
concerning  the  use  of  said  garage  and  the  conversation  and 
aiTangement  made  with  her  husband  that  the  garage  would 
be  properly  heated  at  all  times,  and  that  plaintiff  replied 
that  the  matter  would  be  attended  to,  and  the  garage  heated 
when  necessary;  that,  in  September  or  October,  he  again 
called  plaintiff's  attention  to  the  matter  of  heating  the  ga- 
rage, and  was  assured  that  heat  would  be  supplied;  that, 
after  the  water  in  the  radiator  froze,  plaintiff  informed  him 
that  she  had  depended  upon  her  husband  to  turn  on  the 
heat,  but  that  it  had  been  overlooked  or  neglected. — 
Reversed. 

B.  J,  Cavanagh,  pro  se,  and  A.  K.  Little,  for  appellant. 

Guy  A.  Miller,  for  appellee. 

Stevens,  J. — The  objection  urged  to  the  admissibility 
of  the  testimony  offered  on  behalf  of  the  defendant  was 
that  same  sought  to  vary,  contradict,  and  add  to  the  terms 
of  the  written  contract.  It  is,  of  course,  elementary  that 
evidence  to  do  this  is  inadmissible ;  but  it  is  the  contention 
of  counsel  for  defendant  that,  while  the  oral  contract  was 
discussed  and  agreed  upon  at  the  time  the  written  contract 
was  signed,  it  is,  nevertheless,  separate  and  distinct  there- 
from, and  is  in  no  sense  covered  thereby. 
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By  reference  to  the  written  lease,  it  will  be  found  that 
the  leased  premises  are  described  as :  "Apartment  No.  Five, 
Third  east  of  the  Wright  Building,  situated  at  3612  Inger- 
soil  Avenue,  Des  Moines,  Iowa."  From  the  evidence  it  ap- 
pears that  this  apartment  is  on  the  third  floor  of  the  build- 
ing. The  lease  does  not  purport  to  cover  the  lots  on  which 
the  building  is  situated,  and  includes  only  the  apartment  in 
question,  with,  of  course,  the  implied  right  of  ingress  and 
egress.  The  evidence  further  disclosed  that  the  garage  was 
located  on  the  same  lots  as  the  apartment  house,  and  in  the 
rear  thereof.  The  lease  does  not,  in  terms,  include  garage 
privileges,  nor  is  there  anything  therein  from  which  an  im- 
plied  right  to  use  the  same  appears,  unless  from  the  clause 
quoted  above.  There  is  no  agreement  on  the  part  of  plaintiff 
to  lease  garage  privil^es  to  defendant,  nor  does  he  agree  to 
use  the  same  or  pay  rent  therefor.  The  lease  does  no  more 
than  fix  the  price  for  the  privilege  of  using  space  for  defend- 
ant's automobile.  No  obligation  rested  upon  the  defendant 
to  use  the  same  or  pay  rent  therefor,  unless  he  kept  his  car 
therein.  ^ 

If  a  contract  existed  between  the  parties,  requiring 
plaintiff  to  furnish,  and  defendant  to  pay  for,  the  use  of  the 
garage,  it  must  have  been  independent  of  the  written  con- 
tract. The  rental  to  be  paid  for  the  apartment  was  definite- 
ly fixed,  and,  in  case  defendant  placed  his  car  in  the  garage, 
he  was  to  pay  extra  therefor,  at  the  rate  of  J5.00  per  month 
without  heat,  and  |7.50  with  heat.  Clearly,  plaintiff  as- 
sumed no  obligation  to  furnish  heat,  nor  did  she  undertake 
to  keep  the  garage  warm,  so  as  to  prevent  the  defendant's 
automobile  from  freezing.  Unless  the  evidence  offered  by 
defendant  tended  to  vary,  contradict,  or  add  something  to 
the  written  lease,  it  could  not  be  excluded  upon  the  ground 
that  it  tended  to  have  this  effect.  The  instrument  contained 
no  provision  as  to  when  the  defendant  would  place  his  car 
in  the  garage,  nor  the  extent  to  which  same  would  be  heated. 
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nor  when  the  rental  should  be  paid.  The  offer  made  by  de- 
fendant was  to  show  that,  prior  to  the  time  he  signed  the 
written  lease,  plaintiff  notified  him  that  she  would  send 
the  same  by  her  husband,  who  was  authorized  to  transact 
the  business  for"  her  and  to  make  arrangements  for  the  rent- 
ing ^and  leasing  of  the  apartment  and  garage;  that,  at  the 
time  of  signing  said  instrument,  the  matter  was  fully  dis- 
cussed by  Mr.  Armstrong  and  the  defendant,'  and  it  was 
agreed  that  plaintiff  would  furnish  the  heat  for  said  garage 
necessary  to  protect  defendant's  automobile  from  freezing^ 
that  a  rental  of  $5.00  per  month  was  to  be  paid  in  advance, 
and  the  additional  f2.50  per  month,  for  the  time  when  heat 
was  required,  at  the  end  of  the  winter  season,  when  the  full 
amount  due  was  known;  that,  subsequently,  defendant 
talked  with  plaintiff  over  the  telephone,  repeating  to  her,  in 
substance,  the  conversation  had  wnth  her  husband,  and  she 
then  informed  him  that  the  arrangement  was  satisfactory, 
and  that  the  heat  would  be  furnished  whenever  it  was  neces- 
sary for  the  protection  of  the  car,  and  agreed  to  the  time 
and  manner  of  payment  of  the  rental  for  said  garage; 
that,  between  the  11th  of  September  and  the  1st  of  October 
thereafter,  defendant  again  talked  with  plaintiff  about  the 
matter  of  heating  the  garage,  at  which  time  he  informed  her 
that  he  might  desire  to  move  into'the  apartment  shortly  be- 
fore the  Ist  of  October,  and  requested  her  to  be  sure  and 
furnish  suflScient  heat  for  the  protection  of  the  car ;  that  he 
was  keeping  the  same  in  the  city,  in  Leachman  &  Claiborne's 
heated  garage;  and  that  he  wanted  to  be  sure  that  the 
garage  would  be  heated. 

Was  this  evidence  improperly  excluded  by  the  court? 
Manifestly,  upon  defendant's  theory,  the  written  contract 
did  not  contain  the  full  agreement  of  the  parties.  It  was 
complete  in  so  far  as  it  related  to  the  apartment,  but  did  not 
purport  to  include  the  garage.  The  oral  contract  alleged  by 
defendant  did  not  tend  to  alter,  vary,  or  contradict  a  word 
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or  sentence  of  the  written  instrument,  but  related  wholly  to 
a  matter  concerning  which  the  written  instrument  was 
silent,  except  for  the  clause  quoted  above.  Parol  evidence 
of  a  contemporaneous,  collateral  agreement  not  purporting 
to  be  included  in  the  written  agreement  is  not  inadmissible 
upon  the  theory  that  it  tends  to  vary,  alter,  or  con^adicl 
the  terms  of  the  written  instrument,  for  the  reason  that  it 
does  not  do  so.  The  written. lease  referred  to  an  apartment, 
the  alleged  oral  agreement  to  a  garage,  and  the  two  were 
wholly  separate  and  distinct  in  their  terms  and  character. 
The  evidence  offered  by  the  defendant  of  the  alleged  oral 
contract  should  have  been  received,  and  it  was  error  for  the 
court  to  exclude  same.  Hall  v,  Barnard^  138  Iowa  523; 
Ingram  v.  Dailey,  123  Iowa  188;  Peterson  v,  Chicago,  R,  I. 
d  P.  R,  Co,,  80  Iowa  92;  Mwdy  v.  Skijles,  IQl  Iowa  541); 
Sutton  V,  Q-riehel,  118  Iowa  78;  Anderson  v.  Thero,  139 
Iowa  632 ;  Homer  v.  Maxwefl,  171  Iowa  660 ;  Witthauer  v, 
Wheeler,  172  Iowa  225;  Chicago  Tel.  &  Sup,  Co.  i\  Marne  <G 
Elkhorn  Tel.  Co.,  134  Iowa  253. 

It  therefore  follows  that  the  court  committed  error  in 
excluding  the  testamony  of  the  defendant,  and  the  judgment 
of  the  lower  court  must  be  reversed. 

Other  questions  discussed  by  counsel  do  not  properly 
arise  upon  this  appeal,  and  we  need  not  consider  them. — 
Reversed. 

Preston,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


J.  A.  Bruce,  Appellee,  v.  J.  A.  Galvin,  Appellant. 

APPEAL  AND  EBBOB:  Beversal — ^Law  Actions — ^InsuiBclency  of 
Evidence — Bight  to  Betrial.  Reversals  In  law  actions,  on  the 
ground  of  Insufficiency  of  evidence  to  support  the  verdict  for 
plaintiff,  send  the  causes  back  to  the  lower  court  for  full  re- 
trial,  subject  to  a  directed  verdict  should  the  evidence  on  such 
retrial  be  the  Same  as  on  the  former  trial. 

Vol.  183  lA.— 10 
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Appeal  from  Marion  District  Court, — J.  H.  Applbgate, 

Judge. 

March  18,  1918. 

An  action  at  law,  brought  to  recover  damages  on  ac- 
count of  the  alleged  alienation  of  the  affections  of  plaintiff's 
wife.  The  cause  was  originally  tried  to  a  jury,  which  re- 
turned a  verdict  for  the  plaintiff;  and  from  the  judgment 
entered  on  the  verdict,  defendant  appealed.  Upon  hearing 
the  appeal  in  this  court,  the  judgment  below  was  reversed, 
on  the  ground  that  the  verdict  of  the  jury  was  without  suf- 
ficient support  in  the  evidence.  See  159  N.  W.  586  (not  of- 
ficially reported).  Thereafter,  a  procedendo  was  issued, 
and,  upon  the  filing  thereof  in  the  district  court,  the  plaintiff 
procured  the  reinstatement  of  the  cause  upon  the  trial 
calendar,  and  noticed  the  si^me  for  trial.  At  this  stage  of 
the  proceedings,  counsel  for  defendant  entered  a  special  ap- 
pearance therein,  for  the  purpose  of  objecting  to  the  juris 
diction  of  the  court  to  take  any  further  action  in  the  case 
except  to  enter  judgment  against  plaintiff  for  costs.  The 
objection  so  made  was  based  upon  the  ground  that  the  cause 
had  already  been  fully  determined  and  adjudicated,  and 
that  the  attempt  on  the  part  of  plaintiff  to  retry  the  cause 
is  inconsistent  with  the  opinion  rendered  therein  by  the 
Supreme  Court  on  appeal.  On  these  grounds,  defendant 
moved  the  court  to  strike  the  cause  from  the  calendar  for 
want  of  jurisdiction,  and  to  enter  judgment  against  plaintilT 
for  costs.  The  court  denied  the  motion,  and  from  this 
rnling  the  defendant  appeals. — Affirmed, 

W.  H.  Lyon,  for  appellant. 

Beriij  d  Wat807i  and  W.  G,  Vander  Ploecf,  for  appellee. 

Weaver,  eT. — It  is  the  theory  of  the  appellant  that,  this 
court  having  found  and  held  upon  the  former  appeal  that 
the  evidence  produced  on  the  trial  was  insufficient  to  justify 
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a  verdict  in  plaintiff's  favor,  the  decision  is  to  be  considered 
a  final  adjudication  of  the  issue  joined,  and  that,  upon  trans- 
mission of  the  procedendo,  the  district  court  acquired  no 
jurisdiction  to  proceed  further  in  the  cause  than  to  render 
final  judgment  against  plaintiff  for  the  costs  of  the  action. 

Were  the  question  an  open  one  in  this  state,  much  might 
be  said  in  favor  of  the  rule  for  which  counsel  contends.  We 
are  committed,  however,  to  the  proposition  that,  upon  the 
reversal  of  a  judgment  on  appeal  of  a  law  case  because  of 
insufficient  evidence,  the  cause  goes  back  to  the  lower  court 
for  a  retrial,  if  either  party  demands  it,  unless  it  clearly 
appears  from  the  record  that,  under  no  conceivable  state  of 
proof  applicable  to  the  issues,  can  the  party  against  whom 
the  reversal  is  ordered  be  entitled  to  judgment  in  his  favor. 
Landis  v.  Interurhan  B.  Co,,  173  Iowa  466 ;  Payne  v.  C,  B. 
I,  d  p.  B.  Co,,  47  Iowa  605 ;  Meadows  t?.  Hawkeye  Ins.  Co., 

67  Iowa  57.  The  precedents  cited  by  appellant  are  not  in- 
consistent with  this  holding.    Sanwey  v.  Iowa  City  Glass  Co., 

68  Iowa  542,  Shorthill  v,  Ferguson,  47  Iowa  284,  and  Adams 
County  V.  B,  &  M,  B.  B,  Co.,  44  Iowa  335,  relied  upon  by  ap- 
pellant, are  not  in  point.  These  cases  were  in  equity,  triable 
de  novo  on  appeal,  and  it  was  there  held  that  the  losing 
party  could  not  avoid  the  effect  of  a  reversal  by  thereafter 
amending  his  pleading  in  the  trial  court  and  demanding  a 
new  trial. 

Appellant's  further  proposition,  that  the  finding  or  de- 
cision of  this  court  is  to  be  considered  the  law  of  the  case, 
and  binding  upon  the  trial  court  as  well  as  upon  the  Hti- 
gants,  is  admittedly  correct.  But  the  one  thing  decided  on 
the  appeal  was  neither  more  nor  less  than  that  the  evidence 
produced  was  not  sufficient  to  sustain  a  verdict  for  the  ap- 
pellee; and  if,  on  the  retrial,  the  evidence  offered  shall  ap- 
pear to  be  only  such  as  was  before  the  court  and  jury  on  the 
first  trial,  then,  of  course,  the  rule  referred  to  will  be  ap- 
plicable, and  it  will  be  the  duty  of  the  court  to  direct  a  ver- 
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diet  iu  appellant's  favor.  If,  however,  appellee  shall  support 
his  claim  by  other  competent  evidence  fairly  tending  to  es- 
tablish the  truth  of  the  charge  made  in  the  petition,  he  will 
be  entitled  to  go  to  the  jury,  notwithstanding  the  reversal  of 
the  former  judgment. 

The  ruling  of  the  district  court  was  right,  and  it  is  — 
Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


B.  F.  Crenshaw,  Trustee,  Appellant,  v.  H.  A.  Halvorson, 

Trustee,  Appellee. 

FRAUDULENT    CONVEYANCES:      Transfers   Invalid— Insolvency. 

1  Insolvency  defined  as  such  a  condition  of  a  person's  affairs 
that  the  aggregate  of  his  property  Is  not,  at  a  fair  valuation, 
sufficient  to  pay  his  debts. 

FBAUDUIiENT  CONVEYANCES:     Confidential  Belations— Hushand 

2  and  Wife — ^Indebtedness.  A  conveyance  from  husband  to  wife, 
on  reasonably  adequate  consideration,  in  good-faith  payment  of 
a  bona-fide  debt  from  husband  to  wife,  is  not  fraudulent,  even 
though  the  husband  was  insolvent,  and  even  though  the  convey- 
ance will  hinder  or  prevent  the  husband's  creditors  from  col- 
lecting their  claims. 

FRAUDULENT    CONVEYANCES:     Consideration — Transaction    be- 

3  tween  Husband  and  Wife.  The  bona-fide  existence  of  a  debt 
between  husband  and  wife  is  sufficiently  shown  by  evidence  that 
the  wife  actually  did  deliver  her  property  to  the  husband,  and 

.  that  the  conduct  and  language  attending  the  delivery  were  such 
as  to  exclude  the  claim  of  gift,  and  to  fairly  give  rise  to  the 
inference  that  both  understood  that  the  husband  would  repay 
the  wife. 

Appeal  from  Iowa  District  Court, — R.  P.  Howbll,  Judge. 

December  11,  1917. 
Rehearing  Denied  March  18,  1918. 


March  1918]        Crenshaw  v.  Halvorson.  149 

Suit  in  equity  to  set  aside  the  conveyance  of  a  forty- 
acre  tract  of  land,  as  having  been  made  in  fraud  of  creditors. 
The  petition  was  dismissed,  and  plaintiff  appeals. — 
Affirmed. 

B.  L.  Wick  and  Baldwin  &  Baldwin,  for  appellant. 

Stapleton  d  Stapleton  and  W.  E,  Wallace,  for  appellee. 

Weaver^  J. — The  plaintiff,  as  the  trustee  of  the  bank- 
inipt  estate  of  Patrick  J.  Gibliu,  brings  this  suit  in  equity 
to  subject  to  the  payment  of  the  debts  of  such  estate  a 
certain  forty-acre  tract  of  land,  title  to  which  is  held  by  the 
bankrupt's  wife,"  Ella  M.  Giblin.  Cases  of  this  type  are  of 
very  frequent  appearance  in  the  courts,  and  the  law  govern- 
ing them  is  well  settled.  As  a  rule,  these  actions  turn  large 
ly,  if  not  entirely,  upon  certain  controverted  matters  of  fact ; 
and  in  this  respect,  the  case  before  us  furnishes  no  excep- 
tion. It  suflSciently  appears  that,  in  the  year  1912,  or  1913, 
Patrick  J.  Giblin  and  his  brother,  Mike  Giblin,  held  some 
share  or  equity  in  certain  property  belonging  to  fhe  estate  of 
their  deceased  father.  At  the  same  time,  Mike  Giblin  held  a 
contract  for  the  purchase  of  a  forty-acre  tract  of  land  from 
one  George  Moore.  The  land  was  encumbered  by  mortgage, 
and  Mike  had  made  only  a  small  initial  payment  on  the  con- 
tract. Patrick  and  Mike  agreetl  \\\)o\\  an  exchange,  by  which 
Mike  took  over  his  brother's  interest  in  the  estate  property 
and  transferred  his  contract  with  Moore  to  Ella  M.  Giblin, 
Patrick's  wife.  Later,  Moore  conveyed  the  title  to  her. 
In  1915,  Patrick  went  into  bankruptcy,  and  the  plaintiff 
herein  became  the  trustee  of  the  estate.  It  is  the  theory  of 
plaintiff  that  the  taking  of  the  title  to  the  forty  acres  in  the 
name  of  Ella  M.  Giblin  was  in  the  nature  of  a  voluntary 
conveyance  in  fraud  of  creditors,  and  that  the  land  is 
equitably  subject  to  the  payment  of  the  claims  of  her  hus- 
band's creditors.  This  is  denied  by  the  defendants.  On 
trial  to  the  court,  it  was  found  that  the  alleged  fraud  had 
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not  been  established  by  the  evidence,  and  the  petition  was 
dismissed. 

The  testimony  is  very  largely  given  over 

1.  Fraudulent        to  tlie  financial  transactions  of  Patrick  J. 

tranafera' In- *      Giblin,  from  the  time  of  his  marriage  until 

valid :  In-  ,  .    .    ^      ,        i  ,  r.  - 

solvency.  he  went  into  bankruptcy,  some  fifteen  year^ 

later,  and  especially  to  the  question  of  his 
solvency  at  the  time  this  particular  tract  of  land  was  con- 
veyed by  Moore  to  Ella  M.  Giblin.  We  shall  not  attempt 
to  recite  the  evidence,  or  to  determine  with  any  degree  of 
certainty  whether  Patrick  was,  in  fact,  solvent  at  that  date, 
because  the  right  of  his  wife  and  the  validity  of  her  title  do 
not  necessarily  depend  thereon.  It  is  quite  evident  that 
Patrick  was  then  quite  heavily  indebted,  but  he  also  had  con- 
siderable property  in  his  own  right;  and,  for  two  or  more 
years  thereafter,  he  continued  actively  in  business,  buying 
and  selling  property,  paying  some  debts  and  contracting 
others;  and,  taking  the  evidence  as  a  whole,  it  is  fairly  in- 
ferable that,  in  1912  and  1913,  he  had  a  margin  of  several 
thousand  dollars  in  the  value  of  his  property  over  and  above 
his  debts ;  though,  had  his  creditors  then  united  in  pressing 
their  demands  and  forcing  him  to  liquidate,  he  might,  in  that 
sense  of  the  word,  have  been  found  insolvent.  Insolvency 
is  a  word  of  somewhat  variable  meaning.  When  applied  to 
a  person  engaged  in  business  as  a  merchant  or  trader,  it  is 
ordinarily  defined  as  inability  to  meet  one's  obligations  as 
they  mature,  in  the  ordinary  course  6f  business;  but,  as 
used  generally,  and  as  accepted  generally  in  common  speech, 
it  means  rather  such  a  condition  of  a  person's  aflfairs  that 
the  aggregate  of  his  property  is  not,  at  a  fair  valuation,  suf- 
ficient in  amount  to  pay  his  debts.  Indeed,  such  is  the  statu- 
tory definition  in  the  Bankruptcy  Act  itself.  See  30  U.  S. 
Stat,  at  Large  544,  Sec.  1.  That  Patrick  J.  Giblin  was  in- 
solvent, in  this  sense  of  the  word,  at  the  date  of  the  transac- 
tion in  question,  is  not,  we  think,  established  by  the  evi- 
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deuce.  But,  as  we  have  already  suggested,  the  fact  as  to 
whether  he  was  then  solvent  or  insolvent  is  not  decisive  of 
the  vital  question  whether  the  conveyance  was  in  fraud  of 

creditors.     If  the  husband  was,  in  fact,  hou- 

^'  coxvBTANCBs:      ^^^'^  ludcbted  to  his  wife,  and  the  convey- 

reia^fons^**         ance  was  made,  received,  and  accepted  in 

w"fet°in-*°         good   faith,  in  payment  or  satisfaction  of 

such  debt,  anS  the  consideration  was  not 
grossly  inadequate,  it  was  not  fraudulent;  and  it  will  not 
be  set  aside  nor  the  property  be  subjected  to  the  payment 
of  the  husband's  other  creditors,  even  though  it  operates 
to  hinder  or  prevent  the  collection  of  their  claims.    First 
Nat.  Bank  of  Wihnot  t\  Eichmeier,   153   Iowa   154,   163: 
Mulr  V.  Miller,  103  Iowa  127;  Fowler  v.  McDonnell^  100  Iowa 
'536;   ^prague,  Warner  d   Co,   v,   Benson,  101   Iowa   678; 
MahOrSka  County  v.  Whit  sell,  133  Iowa  335.     The  evidence 
shows,  without  substantial  dispute,  that  Ella  M.  Giblin  did 
furnish  her  husband  fSOO,  soon  after  her  marriage,  and  that 
she  also  brought  to  the  farm  live  stock,  which,  with  the  in- 
crease, the  husband  sold  and  made  use  of  in  his  business. 
It  also  shows,  we  think,  that  this  was  done  with  the  mutual 
understanding  that  the  wife  should  be  reimbursed  for  such 
money  and  property.    Triie,  the  showing  of  this  understand- 
ing is,  in  some  respects,  vague,  and  it  does 
:{.  FBAiorLENT        not  appear  that  anv  definite  time  was  fixed 
trafisaoHoiT^bo     ^^^  ^^^  payment;  but  business  dealings  be- 
band"and''wifo.    ^wceu  liusband  and  wife  are  not  apt  to  be 

expressed  in  exact  and  formal  terms.  It  is 
enough  if  their  conduct  and  language  with  respect  to  the 
subject-matter  be  such  as  to  raise  the  fair  inference  that 
the  money  or  property  was  not  received  by  the  husband  as 
a  mere  gift  or  gratuity,  but  with  the  expectation  on  the 
part  of  both  that,  at  some  time,  he  will  account  or  make  pay- 
ment therefor  to  her.  It  is  shown  that  they  did  have  an 
accounting,  and  made  estimates  of  the  amount  justly  due 
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the  wife;  and  that  this  land  was  deeded  to  her  in  payment. 
The  margin  in  the  land  over  its  encumbrances  was  small, 
and  the  consideration  paid  by  her  was  not  inadequate.  It  is 
true  that  the  courts  will  carefully  scrutinize  transactions  of 
this  nature  between  husband  and  wife,  and  if  such  con 
veyance  is  found  to  be  tainted  with  fraud,  it  will  unhesitat- 
ingly be  set  aside.  But  there  is  no  j)resumption  of  fraud 
because  of  the  familj"  relationship  of  the  parties.  The  bur- 
den is  at  all  times  upon  the  party  attacking  the  conveyance 
to  prove  fraud.  The  trial  court  found  that  the  plaintiff  had 
not  sustained  this  burden  by  the  requisite  quantum  of 
proof,  and  with  this  conclusion  we  are  disposed  to  agree. 
The  decree  appealed  from  is,  therefore, — Affirmed. 

Gaynor,  C.  J.,  Preston  and  Stevens,  JJ.,  concur. 


In  re  Estate  of  Joel  Doorb. 

APPEAL  AND  EBBOR:     Beview,  Scope  of— Findings  of  Fact — Pro- 

1  bate  Accounting.  A  finding  by  the  probate  court  of  the  amount 
due  by  an  administrator  to  an  estate  on  final  accounting  is  con- 
clusive on  appeal,  unless  plainly  against  the  clear  preponder- 
ance of  the  evidence. 

WILLS:      Bights   of  Devisees — ^Life   Tenant   Bef using  Possession — 

2  Bents  and  Profits.  A  life  tenant  who  refuses  to  take  posses- 
sion of  the  devised  property  when  such  is  his  right,  and  the 
right  is  unobstructed,  may  not  hold  his  testator's  estate  for 
rents  and  profits.  And  the  life  tenant's  administrator  has  no 
greater  right. 

WILLS:      Construction — ^Life    Estates — Power    of   Alienation.     The 

3  right  of  a  life  tenant  (with  remainder  over)  to  sell  the  devised 
property,  and  even  to  consume  the  proceeds,  does  not  carry  an 
unexpended  balance  into  the  estate  of  the  life  tenant,  to  the 
defeat  of  tne  remaindermen. 

Appeal  jtiom  Floyd  DlHtrict  Court. — J.  J.  Clark,  Judge. 

March  18,  1918. 
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The  final  report  of  II.  C.  Doore,  as  administrator  de 
bonis  non  of  the  estate  of  Joel  Doore,  deceased,  having  been 
filed  in  conrt  for  approval,  A.  R.  Eggert,  as  administrator  of 
the  estate  of  Sarah  Doore,  deceased,  appeared,  and  made  ob- 
jections thereto  on  grounds  stated  in  the  opinion.  After 
being  amended  under  direction  of  the  court,  the  report  was 
approved,  and  the  administrator  de  bonis  non  discharged. 
The  administrator  of  the  state  of  Sarah  Doore  appeals. — 
Affirmed. 

Eggert  d  Eggert,  for  appellant. 

3/.  Hartness,  for  appellee. 

Weaver,  J. — The  presentation  of  this  case  is  unduly  ob- 
scured by  a  mass  of  records  setting  forth  matters  of  a  mere- 
ly formal  character,  and  involved  in  no  dispute.  If,  how- 
ever, we  have  succeedetl  in  sifting  the  grain  from  the  chaff, 
the  material  facts  are  about  as  follows:  In  the  year  1898, 
Joel  Doore  and  his  son,  Allen  J.  Doore,  together  owned  a 
quarter  section  of  land  in  Floyd  County.  Whether  this  own- 
ership was  in  severalty  or  in  common  is  not  shown,  nor  is 
it  verv  material  to  know.  About  the  date  named,  thev  en- 
tered  into  a  contract,  which  is  sj)oken  of  as  a  partnership 
lease  of  the  land  to  Allen  W.  Doore,  the  son  of  Allen  J. 
By  the  terms  of  this  agreement,  the  lessors  furnished  cer- 
tain live  stock  and  other  property  to  be  kept  and  used  on  the 
farm,  and  the  profits  arising  from  the  joint  enterprise  were 
to  be  divided,  in  the  proportion  of  one  half  to  Allen  W. 
Doore  and  one  fourth  each  to  Joel  and  Allen  J.  This  ar- 
rangement and  the  relation  of  the  several  parties  to  the 
property  so  provided  for  were  continued  from  year  to  year 
during  the  life  of  Joel  Doore,  who  died  testate  in  the  year 
1907.  By  his  will,  which  was  duly  probated,  he  devised  to 
his  surviving  wife,  Sarah  Doore,  a  life  estate  in  all  his  prop- 
erty, after  which,  and  the  payment  of  a  legacy  of  ?2()0  each 
to  two  daughters,  the  entire  residue  was  devised  to  Allen  J. 
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Doore.  The  latter  was  made  executor  of  the  will,  and  the 
inventory  filed  by  him  shows  that,  aside  from  certain  exemi3t 
items,  the  only  personal  estate  to  be  administered  upon  was 
the  fractional  interest  which  the  testator  had  in  said  live 
stock,  of  which  Allen  W.  Dooi^e  was  then  in  possession  un- 
der the  lease  above  mentioned.  No  change  appears  to  have 
been  made  in  the  use  or  possession  of  the  farm  or  live  stock 
upon  the  death  of  tlie  testator,  but  Allen  W.  Doore  con- 
tinued therein  as  before,  until  the  death  of  Sarah  Doore,  in 
the  year  1013.  The  evidence  is  very  meager,  but  we  think  it 
sufficient  to  justify  the  presumption  that  this  continued  pos- 
session  and  use  of  the  farm  by  Allen  W.  were  by  the  common 
or  tacit  consent  of  all  the  parties  in  interest,  and  it  follows 
that,  so  long  as  that  relation  was  maintained,  the  rights  of 
all  said  parties  are  to  be  ascertained  by  reference  to  the 
lease,  except  as  the  same  is  affected  by  the  death  of  Joel 
Doore  and  the  terms  of  his  will.  By  the  will,  Sarah  Doore 
succeeds  to  the  right  to  the  use  of  one  half  of  the  property ; 
but  it  was  competent  for  her  to  accept  the  situation  as  she 
found  it,  and,  instead  of  demanding  actual  personal  posses- 
sion, to  permit  it  to  continue  in  Allen  W.,  as  before,  in  which 
event  she  was  entitled  to  receive  the  rental  or  partnership 
Bhare  which  would  have  been  her  husband's,  had  he  survived. 
And  this,  we  think,  was  the  situation  during  all  the  period 
of  the  life  tenancy.  Allen  J.  Doore  died  in  1912,  never  hav- 
ing made  settlement  or  final  report  in  the  matter  of  the  es- 
tate of  Joel  Doore;  and  thereafter,  another  member  of  the 
family,  H.  C.  Doore,  was  appointed  administrator  tZ<?  hanis 
non,  to  close  up  the  affairs  of  the  estate.  A.  R.  Eggert  was 
also  appointed  administrator  of  the  estate  of  Sarah  Doore, 
who  died  in  1913. 

Bearing,  then,  these  admitted  facts  in  mind,  we  may 
entertain  some  hope  of  understanding  the  following  mat- 
ters, more  immediately  connected  with  the  controversy  up- 
on which  we  have  to  pass.     In  the  matter  of  the  estate  of 
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Sarah  Doore,  a  daughter  and  a  granddaughter  of  the  de- 
ceased filed  a  claim  for  support  and  care  alleged  to  have 
been  provided  deceased  in  her  lifetime,  to  the  amount  of 
f  2,600,  and  about  the  same  time,  the  administrator  de  bonis 
non  of  the  estate  of  Joel  Doore  filed  a  final  report  in  that 
proceeding,  upon  which  he  asked  the  court's  approval  and 
for  his  discharge  from  the  trust.  Eggert,  administrator  of 
the  estate  of  Sarah  Doore,  appeared,  and  opposed  the  ap- 
proval of  the  report,  on  grounds  which  will  later  suflBciently 
appear.  After  hearing  upon  the  objections  made,  and  after 
the  report  had  been  amended  in  some  respects,  to  comply 
with  the  court's  directions,  it  was  ordered  approved,  and, 
upon  payment  into  the  court  of  the  sum  of  1299.04  for  the 
benefit  of  the  estate  of  Sarah  Doore,  the  administrator  de 
bonis  non  was  discharged.  It  is  from  this  order  that  appeal 
has  been  taken. 

Keeping  in  mind  the  fact  that  the  estate,  settlement 
of  which  is  here  contested,  is  the  estate  of  Joel  Doore  alone, 
and  that,  except  in  an  incidental  way,  we  have  here  nothing 
to  do  with  the  estate  of  Sarah  Doore  or  the  estate  of  Allen  J. 
Doore,  the  legal  questions  presented  are  not  difficult  of  solu- 
tion. The  claim  asserted  against  the  estate  of  Joel  Doore 
by  the  administrator  of  the  estate  of  Sarah  Doore,  when 
reduced  to  its  lowest  or  simplified  terms,  is:  First,  that, 
under  the  law,  and  the  will  of  Joel  Doore,  his  widow  became 
the  owner  of  certain  personal  property  which  she  never,  in 
fact,  received,  and  the  use  of  which  she  never  enjoyed ;  and, 
second,  that  she  was  deprived  of  the  use,  rente,  and  profits 
of  the  lands  by  others  of  the  heirs  of  Joel  Doore.  It  is 
shown  without  controversy,  and  as  already  noted,  that, 
aside  from  a  few  exempt  items,  the  only  personal  estate  pos- 
sessed by  Joel  Doore  at  the  time  of  his  death  was  his  un- 
divided one-fourth  interest  in  certain  live  stock,  which  was 
being  kept  on  the  farm  by  Allen  W.  Doore,  under  the  terms 
of  the  lease.    This  property,  it  is  manifest,  was  by  the  widow 
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allowed  to  remain  on  the  farmland  with  its  increase  was, 
for  the  most  part,  disx^osed  of  by  Allen  W.  Doore,  and  by  him 
accounted  for  to  Allen  J.  Dooi-e;  and  this  was  in  accordance 
with  the  plan  and  custom  of  the  business,  as  it  had  been  car- 
ried on  during  the  lifetime  of  Joel  Doore.  The  administra- 
tor (J^  bonis  non  of  JoeFs  estate,  having  investigated  the  coiv 
dition  of  the  estate  when  it  came  into  his  hands,  and  what 
had  been  done  therein  by  the  deceased  executor,  Allen  J., 
and  having  had  an  accounting  with  Allen  W.,  the  tenant  in 
possession,  made  the  report,  the  approval  of  which  is  here 
questioned.  In  addition  to  the  records  and  files  of  the  pro- 
ceedings, substantially  the  only  material  and  competent 
evidence  is  that  which  is  given  by  H.  C.  Doore,  administra- 
tor de  bonis  non,  who  was  called  into  court  and  subjected 
to  oral  examination  on  the  matter  of  his  report.    What  prop- 

ertv,  if  anv,  had  come  into  his  hands  for 

1.  appkal  and        administration,  and  whether  it  was  proi)er- 

vfowr  scope        ly  accounted  for,  and  what  other  property, 

of'fact:°pro       if  any,  had  come  into  the  hands  of  his  de- 

counting.  ceased   predecessor  in   the  trust,  and   how 

it  had  been  accounted  for,  if  at  all,  and  the 
amount  of  the  unexpended  remainder,  if  any,  which  the  ad- 
ministrator should  pay  into  court  as  a  condition  of  his 
discharge,  were  all  questions  of  fact,  or  of  mixed  law  and 
fact,  for  the  consideration  of  the  trial  court;  and  its  find- 
ings thereon,  unless  plainly  against  the  clear  preponderance 
of  the  evidence,  are  binding  upon  this  court.  We  shall  not 
extend  this  apinion  to  set  out  the  various  items  of  evidence. 
The  records  are  more  or  less  vague,  at  various  points.  There 
is  very  little,  if  anything,  indicating  that  the  widow  did 
not  have  the  beneficial  use  of  all  the  property,  real  and 
personal,  during  her  lifetime,  although  the  actual  possession 
continued,  as  we  have  seen,  in  Allen  W.  Doore.  That  she 
was  in  any  manner  deprived  of  any  of  the  property  by  the 
wrong  on  the  part  of  her  son  or  grandson,  and  that  she 
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was  in  any  manner  deprived  of  her  right  therein  without  her 
consent,  are  matters  of  conjecture  only,  and  not  of  proof. 
In  short,  we  find  no  reason  in  the  merits  of  the  case,  as  dis- 
closed, to  discredit  or  set  aside  the  findings  of  the  trial  court 
upon  the  matter  of  the  administrator's  accounting  for  the 
personal  estate. 

It  seems  to  be  argued,  however,  that  the 
2-  ^'^^L-  ^*^***^     estate  of  Joel  Doore  should  be  held  liable 

of  devisees : 

l*/£,ii«°«°™       to  the  estate  of  Sarah  Doore  for  the  rents 

refasiDg  pos- 

Snd^proflfr*'     and  profits  of  the  land  in  which  she  held  a 

life  estate.  But  if  she  did  not  receive  such 
rents  and  profits  as  they  accrued,  her  husband's  estate  was  in 
no  wise  liable  to  her  for  their  payment.  The  land  was 
there,  it  was  hers  to  possess  and  enjoy  during  her  lifetime, 
and  if  she  did  not  avail  herself  of  that  right,  it  constituted 
no  ground  for  recovery  against  the  husband's  estate.  But 
there  is  no  proof,  nor  any  proper  ground  for  assuming,  that 
Sarah  Doore  was  wrongfully  deprived  of  the  use  and  posses 
sion  of  the  property,  or  that  the  estate  of  Joel  Doore  re- 
ceived any  profit  or  advantage  therefrom  to  her  injury. 
There  is  evidence  that,  in  the  lifetime  of  Joel  Doore,  and 
with  his  consent,  Allen  W.  Doore  made  his  yearly  accounting 
concerning  their  common  or  joint  property  with  Allen  J. 
Doore,  and  that  this  manner  of  doing  the  business  was  con- 
tinued during  the  lifetime  of  Sarah  Doore.  There  is  no  proof 
that  Allen  J.  did  not,  in  turn,  make  proper  accounting  to  his 
mother;  and,  even  if  he  failed  in  this  respect,  it  would  not, 
as  we  have  already  suggested,  constitute  a  ground  of  re- 
covery in  her  behalf  against  the  estate  of  Joel  Doore. 

By  the  will  of  Joel  Doore,  legacies  of 
^'  8truc«on*^**Hfe     ^^^^  ^^^^  Were  provided  for  two  daughters, 

of^SifenaflSn.^*'    subjcct  to  the  widow's  life  estate.     In  the 

final  report  of  the  administrator  de  bonis 
non,  he  asked  and  was  allowed  credit  for  the  payment  of 
these  legacies ;  and  this  is  pointed  out  as  a  grave  wrong  to 
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the  widow,  or  to  her  estate.  It  is  somewhat  difficult  to  un- 
derstand the  theori'  of  this  claim ;  but,  if  we  correctly  grasp 
counsel's  point,  it  is  that  the  life  estate  of  the  widow  in  the 
personal  property  was  not  limited  to  a  mere  use,  but  implied 
also  a  right  in  the  widow  to  use  and  dispose  of  the  corpus, 
and  for  that  reason,  the  remnant  remaining  undisposed  of 
by  her  passed,  at  her  death,  to  her  administrator.  Assuming, 
for  the  purposes  of  this  case  (but  not  deciding),  that  the 
life  estate  of  Sarah  Doore  in  the  personal  property  carried 
with  it  the  right  to  consume  or  dispose  of  the  principal,  or 
corpus,  the  further  proposition  that  the  unexpended  rem- 
nant passed  to,  her  estate  has  no  support  in  the  law  any 
where.  On  the  contrary,  such  remnant  falls,  at  the  death 
of  the  life  tenant,  into  the  remainder  for  which  the  will 
provides,  and  its  application  after  her  death  by  the  admin- 
istrator de  "bonis  non  of  her  husband's  estate  to  the  payment 
of  the  legacies  provided  by  his  will,  was  properly  approved 
by  the  trial  court. 

Much  is  also  said  in  argument  of  the  peculiar  merits  of 
the  claim  filed  against  the  estate  of  Sarah  Doore  by  her 
daughter  and  granddaughter.  But  that  claim  is  not  before 
us  for  adjudication.  It  is  not,  nor  could  it  properly  be  made, 
a  claim  against  the  estate  of  Joel  Doore.  The  service  on 
which  it  is  said  to  be  based  was  rendered  to  Sarah  Doore 
after  the  death  of  Joel,  and,  if  rendered  under  circumstances 
entitling  the  claimants  to  compensation,  it  is  compensation 
to  be  paid  for  from  her  estate,  and  not  from  the  estate  of  her 
husband,  who  died  long  before  the  service  was  rendered. 

Finally,  we  may  notice  the  assertion  in  argument  for 
the  appellant  that  Sarah  Doore  was  the  victim  of  gross 
fraud  and  imposition  at  the  hands  of  her  son,  Allen  J. 
Doore,  and  of  counsel  representing  him.  This  assault  upon 
the  integrity  of  the  son  and  his  counsel  appears  to  be  wholly 
gratuitous.  There  is  nothing  whatever  in  the  printed  rec- 
ord, from  beginning  to  end,  to  justify  it.    There  is  no  plead- 
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ing  charging  or  suggesting  fraud,  deception,  or  undue  ad- 
vantage. This  court  is  never  slow  to  rebuke  fraud,  or  to  set 
aside  and  nullify  any  advantage  wrongfully  obtained  in  the 
settlement  of  estates;  but  if  claims  or  charges  of  that  kind 
are  to  be  investigated,  it  should  be  upon  allegations  duly 
made,  and  upon  evidence  duly  offered.  In  the  absence  of 
such  record,  they  have  no  place  in  the  briefs  of  counsel. 

We  find  no  reversible  error  in  the  proceedings,  and  the 
order  and  judgment  appealed  from  are — Affirmed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Iowa  Automobile  &  Supply  Company^  Appellant,' v.  Earl  N. 

Manbeck,  Appellee. 

ITEW  TBIAX:  Grounds— Misconduct  of  Counsel — Improper  Argu- 
ment. It  Is  reversible  error  for  counsel  to  repeatedly  state  to 
the  jury  that  opposing  counsel  had  objected  to  a  jury  trial 
(which  statement  was  true  in  fact),  and  that  said  opposing 
counsel  did  not  trust  a  jury,  and  fought  to  prevent  a  trial  by 
jury. 

Appeal   from   Des   Moines   Municipal   Court — Joseph    E. 

Meyer,  Judge. 

December  19,  1917. 

Bbhearing  Dbnibd  March  18,  1918. 

Action  to  recover  certain  commissions  paid  by  plaintiff 
to  the  defendant  by  mistake,  in  the  sum  of  f 225,  for  mer- 
chandise sold  to  defendant  in  the  sum  of  f48.50,  and  on  a 
check  made  by  defendant  to  plaintiff,  upon  which  payment 
was  refused,  in  the  sum  of  $185.49.  Defendant  denied  the 
first  two  items,  and  admitted  the  execution  of  the  check,  but 
alleged  that  plaintiiap  had  agreed  to  pay  him  any  balance 
that  might  be  found  due,  and  set  up  a  counterclaim  amount- 
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ing  to  $200  for  commissions  on  alleged  sales  and  expenses 
incurred.  There  was  a  trial  to  a  jury  and  a  verdict  for  de- 
fendant on  the  counterclaim  for  fl4.50,  and  this  was  the 
difference  between  the  defendant's  counterclaim  and  the 
check.     Plaintiff  appeals. — Reversed. 

Xeiman  d  tifeiman,  for  appellant. 

Mulvaney  d  Mulvaney,  for  appellee. 

Preston,  J. — Two  errors  are  assigned :  First,  that  the 
court  erred  in  submitting  the  case  to  the  jury  over  plaia> 
tiff's  objection,  because  the  demand  for  jury  was  not  made 
in  time ;  second,  that  the  court  erred  in  overruling  plaintiff's 
motion  for  new  trial  because  of  misconduct  in  argument  of 
defendants  counsel. 

1.  A  rule  of  court  made  under  Section  694-c42,  Supple- 
mental Supplement  to  the  Code,  1915  (Municipal  Court 
Act),  provides  that: 

"If  either  party  desires  a  jury  trial,  he  shall  file  his  re- 
quest for  the  same  with  the  clerk  not  later  than  the  next 
day  after  the  answer  is  filed." 

The  answer  was  filed  December  9,  1916,  and  the  trial 
commenced  on  December  12th.  No  demand  was  made  for  a 
jury  until  the  case  was  called  for  trial,  at  which  time  defend- 
ant demanded  a  jury,  and  plaintiff  objected.  There  was 
some  discussion  in  the  presence  of  the  jurors,  in  regard  to 
whether  defendant  was  entitled  to  a  jury.  Plaintiff  con- 
tends that  defendant's  failure  to  make  the  demand  for  a 
jury  in  accordance  with  the  rule  is  a  waiver  of  the  right. 
Plaintiff  cites  Haythorn  v.  Van  Keuren,  79  N.  J.  L.  101 
(74  Atl.  502) ;  Phoenix  Pottery  Co.  v.  Perkins  Co,,  79  N.  J. 
L.  78  (74  Atl.  258)  ;  Klopp  v.  Chicago,  M.  d  St.  P.  R.  Co., 
156  Iowa  466. 

There  is  some  claim  that  counsel  for  plaintiff  finally 
acquiesced  in  a  jury  trial,  after  he  had  made  his  objection. 
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The  trial  court  found  as  to  this  that,  for  some  reason,  no 
demand  was  made  by  either  party  for  a  jury,  but  that  the 
case  was  treated  as  a  jury  case,  if  not  by  attorneys  both  for 
plaintiff  and  defendant,  at  least  by  attorney  for  defendant, 
who  was  led  so  to  believe  by  what  transpired  in  the  assign- 
ment division,  a  part  of  which  appears  of  record  in  this 
cause  at  the  opening  of  the  trial ;  and  was  of  opinion  that, 
because  there  was  no  delay  in  having  a  jury  trial,  there 
was  no  prejudice. 

It  is  clear  that  no  jury  was  demanded  in  the  manner 
provided  by  the  rule,  and  it  is  not  clear  that  plaintiff  did 
assent  to  a  jury  trial,  or  that  plaintiff  treated  it  as  a  jury 
case, -though  the  court  thought  defendant  did  so  treat  it. 
But  the  objection  is  by  plaintiff.  We  are  inclined  to  plain- 
tiff's view  of  this  matter;  but,  in  view  of  the  confusion  in 
the  record,  and  because,  in  our  opinion,  the  cause  ought  to 
be  reversed  on  the  second  assignment,  we  do  not  definitely 
pass  upon  this  point. 

2.  Plaintiff  had  the  right  to  object  to  a  jury  trial  and 
insist  upon  his  claim  that  defendant  had  waived  a  jury  be- 
cause the  demand  had  not  been  made  in  accordance  with  the 
rule.  Counsel  for  defendant,  in  his  argument  to  the  jury, 
repeatedly  referred  to  the  matter  of  plaintiff's  objection  to  a 
jury  trial,  and  as  to  this  point,  the  motion  for  new  trial  is 
as  follows : 

"2.  For  misconduct  of  counsel  for  defendant,  John  T. 
Miilvaney,  in  this:  that  he  used  the  following  language  in 
his  argument  to  the  jury : 

"Thait  the  plaintiff's  attorney  [Carl  H.  Neiman]  was  no 
man. 

"That  the  plaintiff's  attorney  [Carl  H.  Neiman]  had 
fought  the  jury,  and  attempted  to  deprive  the  defendant  of 
his  constitutional  right  of  trial  by  jury. 

"That  the  plaintiff's  attorney  was  the  only  perfect  man 
in  the  room. 

Vol.  183  lA.— 11 
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"That  the  plaintiff's  attorney  did  not  trust  a  jury. 

"That  plaintiff's  attorney  [Carl  H.  Neiman]  had  in- 
duced plaintiff,  and  that  if  it  had  not  been  for  the  sug- 
gestions of  plaintiff's  attorney,  plaintiff  would  not  have 
thought  of  any  allegations  of  fraud,  they  being  legal  con- 
elusion  and  a  frame-up  on  the  part  of  plaintiff's  attorney. 

"That  the  charges  of  fraud  set  out  in  plaintiff's  amended 
petition  were  the  afterthought  of  its  attorney,  and  would 
not  have  been  made  or  thought  of  by  plaintiff  except  as 
plaintiff's  attorney  had  suggested  them. 

"That  plaintiff's  president  [John  H.  Gibson]  would 
have  settled  this  action,  had  it  not  been  for  the  acts  of  his 
attorney  in  inducing  him  to  bring  it;  and  that,  when- plain- 
tiff's president  w^as  not  under  the  influence  of  his  attorney 
and  the  influence  of  this  law  suit  and  litigation,  he  would  bo 
friendly  to  defendant. 

"That  plaintiff's  attorney  scraped  up  the  claims  set 
forth  in  Count  I  of  plaintiff's  amendment  to  its  petition, 
and  the  allegations  of  fraud  therein  contained,  and  that  the 
same  would  not  have  been  made  except  for  this;  and  that 
plaintiff's  president  [John  H.  Gibson]  would  not  have 
signed  and  swore  to  said  petition  and  amendment,  except 
on  and  at  the  direction  of  his  attorney  [Carl  H.  Nefman]. 

"That  said  language  is  now  a  part  of  the  record,  having 
been  incorporated  as  such  in  two  partial  bills  of  exception, 
certified  respectively  by  two  bystanders,  and  by  his  honor, 
Jos.  E.  Meyer,  judge. 

"That  the  use  of  said  language  by  counsel  for  defend- 
ant in  his  argument  to  the  jury  was  objected  and  excepted 
to  at  the  time,  by  this  plaintiff,  for  the  following  reasons: 
that  the  same  was  improper,  was  not  contained  in  the  evi- 
dence or  exhibits  offered  or  introduced  upon  the  trial  of  said 
case;  that  it  prejudiced  the  minds  of  the  jury  against  this 
plaintiff,  and  was  used  by  aforesaid  Mulvaney  with  an  in- 
tent so  to  do;  that  the  jury  in  said  case  was,  in  fact,  prej- 
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udiced  by  said  language,  to  the  damage  of  this  plaintiff 
thereby." 

The  foregoing  matters  were  incorporated  in  a  bill  of 
exceptions,  and  presented  to  the .  presiding  judge,  who  re- 
fused to  sign  the  same,  as  presented,  because  he  was  not 
present  during  all  of  the  argument.  But  a  part  of  the  mat- 
ters are  incorporated  in  the  judge's  bill  of  exceptions,  and 
the  others  in  a  bill  of  exceptions  signed  by  bystanders,  and 
the  other  matters  complained  of  are  incorporated.  The 
judge's  bill  of  exceptions  recites  that  he  was  not  in  the  court 
room  until  called  by  the  attorney  for  plaintiff,  who  stated  to 
the  judge  that  he  objected  to  certain  remarks  which  were  be- 
ing made  in  argument  to  the  jury,  in  regard  to  plaintiff^s  at- 
tomey  having  fought  a  jury,  etc. ;  and  thereupon,  the  judge 
entered  the  court  room,  and  the  judge  certifies  to  the  argu- 
ment had  after  that.  The  judge's  bill  of  exceptions  recites 
•that,  during  the  argument  of  this  attorney,  he  did  not  cau- 
tion the  attorney  in  the  use  of  his  language.  In  overruling 
the  motion,  the  court  stated  that  the  statements  made  and 
embodied  in  plaintiff's  motion  for  new  trial  were  not  prej- 
udicial. Defendant  filed  aflSdavits  of  some  of  the  parties 
who,  as  bystanders,  had  signed  a  bill  of  exceptions,  and 
others  were  examined  in  open  court;  and  defendant  and  his 
counsel  filed  their  affidavits,  controverting  and  qualifying, 
to  some  extent,  some  of  the  statements  in  the  bills  of  ex- 
ception. Defendant  moved  to  strike  both  bills  of  exception 
from  the  files,  on  various  grounds ;  but  this  motion  was  not, 
as  we  understand  the  record,  ruled  upon ;  so  that  they  both 
stand. 

About  27  or  28  pages  of  the  abstract  are  taken  up  in 
the  printing  of  the  bills  of  exception,  affidavits,  motion  to 
strike,  etc.,  in  regard  to  this  alleged  misconduct.  It  is 
conceded  by  appellee  that  the  record  as  presented  is  un- 
usual; and  it  is.  It  is  difficult  to  get  at  the  exact  situation, 
but  the  record  is  substantially  as  we  have  stated  it.    There 
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is,  it  is  true,  a  discretion  in  the  trial  court  in  ruling  ou  mo- 
tions for  new  trial. 

Appellant  contends  that  counsel  for  defendant,  without 
any  support  in  the  record,  charged  Mr.  Neiman  with  matters 
which,  if  tiaie,  would  be  grounds  for  disbarment,  under  Sec- 
tions 317  to  324  of  the  Code,  and  charged  him  with  stirrinsr 
up  litigation,  and  the  like,  in  addition  to  the  remarks  about 
plaintiff's  objection  to  a  jury.  To  our  minds,  the  latter  were 
highly  prejudicial  to  the  plaintiff.  The  demand  for  a  jury 
had  been  opposed  by  plaintiff's  counsel  in  the  presence  of 
the  jury,  and  there  was  repeated  argument  by  counsel  for 
defendant  that  plaintiff's  attorney  did  not  trust  a  jury,  and 
fought  a  jurj^'  trial,  and  the  like.  The  tendency  of  this  would 
be  very  strong  to  prejudice  plaintiff's  counsel  in  the  minds 
of  the  jury,  and  thus  prejudice  the  rights  of  plaintiff  itself. 
That,  no  doubt,  was  the  purpose  of  the  argument.  We  are 
of  opinion  that  it  was  prejudicial  and  reversible  error.  Tii, 
view  of  a  new  trial,  we  ought  not  to  discuss  the  merits  of 
the  case;  but,  from  the  entire  record,  we  are  satisfied  that 
the  plaintiff  did  not  have  a  fair  trial. 

The  judgment  is  reversed  and  remanded  for  proceedings 
in  harmony  with  this  opinion. — Reversed. 

Gaynor,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Mary  Little,  Appellee,  v.  C.  F.  Maxwell,  Appellant. 

KEOLIGENCE:     Evidence — Sufficiency.     E^vldence  held  sufficient  to 

1  sustain  a  verdict  against  defendant  for  damages  by  reason  of 
the  negligent  operation  of  an  automobile. 

EVIDENOE:    Opinion  Evidence — ^Physical  Condition  of  Injured  Per- 

2  son — Qualification  of  Expert.  The  opinion  of  a  physician  as  to 
the  physical  condition  of  an  injured  person  Is  not  necessarily 
erroneous  to  the  extent  of  prejudice  because  based,  In  some  de- 
gree, on  information  obtained  from  hearsay  sources. 

TBIAL:    Beception  of  Evidence— Motion  to  Strike— Excessive  Mo> 
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3  tlon.  Motions  to  strike  the  entire  testimony  of  a  witness  which 
is  in  part  competent  and  in  part  incompetent,  are  properly  over- 
ruled. 

TRIAL:     Instructions — Form,  Bequisltes,  and  Sufficiency — ^Duties  of 

4  Pedestrians,  Etc.,  on  Public  Streets.  A  request  for  a  specific 
instruction  as  -to  the  relative  duties  of  pedestrians  and  the 
drivers  of  conveyances  on  public  streets  fs  sufficiently  met  by 
a  general  line  of  Instructions  from  which  the  Jury  could  draw 
no  conclusion  other  than  that  both  said  parties  had  the  right 
to  use  the  street,  and  what  their  relative  duties  were  in  the 
exercise  of  such  use. 

TRIAL:     Instructions — Sufficiency — Oorrect   but   Not   Explicit.     In- 

5  structions  which  are  correct  but  not  explicit  are  sufficient,  in 
the  absence  of  a  request  for  a  more  explicit  instruction. 

TRIAL:      Verdict— Excessiveness — $5,750.     Verdict   for    $8,750,    re- 

6  duced  by  the  trial  court  to  $5,750,  for  personal  injury,  sus- 
tained. Plaintiff  was  run  over  by  an  automobile,  received  a 
severe  nervous  shock,  suffered  numerous  bruises,  had  the  mes- 
entery torn  loose,  in  part,  from  walls  of  the  abdomen,  suffered 
an  operation  by  reason  thereof,  and  some  possibility  existed  of 
some  of  her  injuries'  being  permanent. 

Appeal  from  Polk  DistHot  Court. — Tiios.  J.  Guthrie, 

Judge. 

March  18,  1918. 

Plaintiff  was  injured  by  being  struck  and  run  over  by 
defendant's  automobile,  on  or  about  September  23,  1916, 
while  attempting  to  cross  Locust  Street  at  its  intersection 
with  Tenth  Street  in  the  citv  of  Des  Moines.  At  the  time  of 
the  accident,  she  was  going  south  on  Tenth  Street,  on  the 
west  crossing.  The  defendant,  at  the  time  of  the  collision, 
was  proceeding  east  in  his  automobile,  on  Locust  Street. 
The  right  fender  of  defendant's  car  struck  plaintiff,  and 
pushed  or  knocked  her  to  the  pavement,  one  wheel  of  the 
car  passing  over  her  body  near  the  waistline,  and  probably 
another  over  her  ankle.  The  evidence,  however,  is  in  con- 
flict upon  this  point.  Plaintiff  was  rolled  underneath  the 
car  to  a  point  about  the  center  of  the  intersection,  where  she 
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was  picked  up  and  carried  into  a  near-by  building,  after 
which  she  was  taken  to  a  hospital,  where,  a  day  or  two  later, 
an  operation  was  performed.  She  remained  in  the  hospital 
about  sixteen  days,  and  then  went  to  her  home,  in  the  north- 
em  part  of  the  state.  The  jury  returned  a  verdict  in  her 
favor  for  f 8,750,  which  was  reduced  to  f  5,750  at  the  time  the 
court  ruled  on  defendant's  motion  for  a  new  trial. — Affirmed, 

Strock,  Wallace  d  McConlogtie,  for  appellant. 

Tho8»  A,  CheshirCy  for  appellee. 

Stevens,  J, — I.  It  is  urged  on  behalf  of 
'  evwence^^*^  *       appellant  that  the  evidence  fails  to  establish 

cency.  negligence  on  his  part,  but  that  it  appears 

therefrom  that  plaintiff  was  guilty  of  contributory  negli- 
gence causing  her  injuries. 

Immediately  preceding  the  accident,  plaintiff  and  a 
companion  started  from  the  north  side  of  Locust  Street  on 
the  west  crossing  thereof,  at  its  intersection  with  Tenth 
Street,  to  go  to  the  south  side  thereof;  and,  when  part  of 
the  way  across,  the  driver  of  an  automobile,  some  distance 
to  the  west,  sounded  his  horn,  and  plaintiff's  companion  re 
turned  to  the  curb  on  the  north  side  of  the  street,  and  plain- 
tiff continued  south  until  she  arrived  near  the  center  of  the 
crossing,  when  she  apparently  became  confused,  or  fright- 
ened. The  evidence  is  in  some  conflict  as  to  what  she  then 
did,  some  of  the  witnesses  testifying  that  she  turned  back 
and  forth  two  or  three  times,  and  she  testifying  that  she 
hesitated  only,  and  then  went  on. 

A  man  by  the  name  of  Snyder,  who  gave  the  warning 
above  referred  to,  was  proceeding  east  in  an  automobile 
on  the  south  side  of  Locust  Street  between  Eleventh  and 
Tenth,  and,  observing  the  apparent  fright  or  confusion  of 
plaintiff,  stopped  his  car,  30  or  40  feet  west  of  the  crossing. 
There  was  another  car  between  this  point  and  the  south 
curb.     The  defendant  was  going  east,  in  the  rear  of  the 
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Snyder  car,  and,  when  the  latter  stopped,  he  turned  his  car 
to  the  north,  for  the  purpose  of  passing  on  the  north  side 
of  the  Snyder  car.  Snyder  testified  that,  when  the  defend- 
ant  passed  his  car,  he  speeded  up,  and  that  his  car  was  being 
operated  at  from  10  to  20  miles  per  hour  when  it  struck 
plaintiff.  Snyder  was  about  50  feet  west  of  Tenth  Street 
when  he  first  observed  defendant,  who,  after  passing  him, 
turned  his  car  slightly  in  front  of  the  Snyder  car.  Plaintiff, 
according  to  the  testimony  of  this  witness,  at  the  time  she 
was  struck,  was  a  little  south  of  the  center  of  Locust  Street, 
on  the  east  side  of  the  west  crossing.  She  was  knocked  or 
pushed  down  by  the  right  fender  of  defendant's  car,  and, 
falling  underneath  the  same,  was  rolled  over  several  times, 
one  wheel  of  the  automobile,  as  above  stated,  passing  over 
her  body  near  the  waistline;  and  plaintiff  testified  that 
another  wheel  passed  over  her  ankle.  Other  witnesses  tes- 
tified that  defendant's  car  was  moving  at  18  or  20  miles  per 
hour;  and  one  witness,  called  on  behalf  of  defendant,  testi- 
fied that  same  was  going  less  than  10  miles  per  hour.  Sever- 
al witnesses  testified  that  tlie  car  was  stopped  east  of  the 
intersection  and  near  the  renter  of  the  block,  and  one  wit- 
ness placed  it  at  about  30  feet  east  of  the  intersection; 
•  while  defendant  said  he  stopped  on  or  near  the  east  side  of 
the  intersection. 

There  was  evidence  from  which  the  jury  might  have 
found  that,  at  the  time  the  car  struck  plaintiff,  it  was  being 
driven  at  a  dangerous  rate  of  speed.  She  was  picked  up  a 
little  east  of  the  center  of  the  intersection,  in  a  dazed  and, 
apparently,  partially  conscious  condition.  The  evidence 
further  showed  that  defendant  saw  plaintiff  on  the  crossing 
and  that  he  sounded  his  horn,  and  further  tended  to  show 
that  he  observed  her  apparent  fright  or  confusion.  He  tes- 
tified that  he  reduced  the  speed  of  his  car,  when  he  ap- 
proached the  crossing,  and  that: 

"I  saw  Miss  Little  and  the  other  girl  as  soon  as  I  turned 
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out  from  beliiiul  Mr.  Snyder's  car,  and  did  not  see  tbem  be- 
fore, because  his  top  was  up.  When  I  first  saw  them,  they 
were  substantially  in  the  center  of  the  street,  walking  to- 
wards the  south.  I  gave  them  the  horn.  They  looked  u]), 
and  saw  me  coming,  and  both  took  a  step  or  two  back,  and 
1  proceeded  along  towaitls  the  east,  or  southeast,  I  went  to 
get  square  with  that  south  side  of  the  street,  and  directly 
in  front  of  Mr.  Snyder's  car;  then  one  of  the  girls,  Miss 
Little,  suddenly  broke  away  from  her  companion,  aud 
started  iii  a  southeasterly  direction.  I  slowed  the  car  down, 
and  I  think  1  blew  the  horn  again,  slowed  the  car  down,  and 
I  then  probably  traveled  half  the  distance  up  to  the  crossing 
from  where  1  start^*d  out  from  behind  Snyder's  air,  and  she 
stopped  again,  and  stepped  a  pace  or  two  out  of  the  line  of 
ray  car,  and  looked  at  me,  as  much  as  to  say,  ''Go  on,"  and 
the  same  as  any  other  pedestrians  do  wheii  they  are  waiting 
for  the  car  to  pass  and  start  on,  and  she  then  suddenly 
changed  her  mind,  and  started  to  run  in  a  southeasterly 
direction,  and  I  slowed  the  car  down  again  and  swung  it  to 
the  northeast  as  far  as  I  could,  in  an  effort  to  miss  her,  but 
the  right  front  fender  caught  her,  and  her  dress  might  have 
caught  in  the  spring,  or  she  would  have  missed  the  car  en- 
tirely, and  kind  of  pushed  her  down,  and  I  felt  the  car  upon  • 
her." 

The  defendant  had  equal  opportunity  with  the  driver  of 
■  the  Snyder  car  to  observe  the  apparent  fright  or  confusion 
of  plaintiff;  and  the  jury  may  well  have  found,  from  the  evi- 
dence,  that  he  did  observe  same,  and,  in  the  exercise  of 
ordinary  care  and  prudence,  would  have  stopped  his  car  un- 
til she  was  out  of  danger. 

In  our  opinion,  the  evidence  does  not  convict  plaintiff 
of  contributory  negligence.  She  was  clearly  confused,  and 
whatever  uncertainty  is  shown  in  her  conduct  was  due  to 
that  fact.  The  evidence  is  sufficient  to  sustain  a  verdict 
against  the  defendant,  and  we  cannot  disturb  it  upon  the 
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ground  of  plaintiff  s  contributory  negligence,  or  that  negli- 
gence on  the  part  of  the  defendant  was  not  established. 

II.  Expert  witnesses  called  on  behalf  of 
2.  Evidence:  plaintiff  were  examined  as  to  her  physical 

opinion  evi-  *^  *    "^ 

dence :  physical   condition  at  the  time  of  the  trial,  and  were 

condition  of  ' 

Bon^f^uafifl-       ^^^^  required  to  answer  certain  hypothetical 
expert  ^'  qucstlons.    Objection  was  urged  by  counsel 

to  parts  of  the  testimony  of  each  of  these 
witnesses;  and,  either  at  the  close  of  their  testimony  or  at 
the  close  of  plaintiff's  evidence,  defendant  moved  that  same 
be  stricken  from  the  record.  The  motions  were  overruled, 
and  error  is  predicated  upon  this  ruling. 

None  of  the  expert  witnesses  whose  testimony  defendant 
sought  to  have  stricken  saw  plaintiff  until  shortly  before  the 
trial.  The  physical  examination  made  by  them  was  supple- 
mented by  information  obtained  in  answer  to  questions 
propounded  to  her  and  a  member  of  her  family,  touching 
her  injuries  and  the  effect  thereof,  and  it  is  contended  by 
counsel  for  defendant  that  their  conclusions  and  answers 
to  the  hypothetical  questions  propounded  were  based  upon 
the  information  elicited  by  questioning  plaintiff  and  her 
father,  and  not  upon  knowledge  acquired  by  the  examination 
made,  and  were,  therefore,  based  upon  hearsay  and  self- 
serving  declarations  of  plaintiff,  and  were  wholly  incom- 
petent. 

We  held,  in  Stoitzer  v.  Baker,  178  Iowa  1063,  that  the 
opinion  of  an  expert,  based  upon  information  obtained  from 
third  persons,  or  from  statements  by  the  patient  not  made 
in  the  course  of  treatment,  is  incompetent;  and  numerous 
authorities  are  cited  to  sustain  this  holding.  Some  of  the 
^questions  propounded  in  this  case  come  dangerously  near 
to  a  violation  of  the  above  rule,  and  this  is  particularly  true 
of  a  part  of  the  testimony  of  Dr.  Ely;  but  each  of  the  several 
witnesses  described  ])laintiff*s  condition,  and  some  of  the 
conclusions  expressed  by  them  were  not  unfavorable  to  the 
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defendant,  and,  on  the  whole,  we  are  convinced  that  no  prej- 
udice resulted  to  defendant  from  this  testimony. 

The  motion  to  strike  did  not  point  out 

3.  Trial  :  recep-  or  Specify  the  particular  portion  of  the  tes- 
tion^to"^^  timony  to  which  objection  was  urged,  but 
ces^ive  motion,    i^^^^l^ded  all  of  the  testimony  of  each  witness, 

much   of   which   was   entirely   proper   and 

competent.    The  motion  was  not  sufficiently  specific.    Rey 

if 

nolds  V.  Pray,  148  Iowa  213;  McDermott  v.  Hawkeye  Com- 
mercial Men's  Assn.,  158  Iowa  544;  Bank  of  Bushnell  v. 
Buck  Bros.,  161  Iowa  362. 

III.    Counsel   for  defendant  requested 

4.  Trial  :  In-  ^^^  court  to  instruct  the  jury  that  the  right 
form***M^iii-  to  the  use  of^the  streets  by  pedestrians  and 
ficieiicy :  moving  vehicles  is  equal,  and  that  each  must 
pedestrians,         exercisc  such  right  with  reasonable  regard 

etc.,   on   pub- 
lic streets.  for   the  Convenience   and   safety  of  others. 

The  court  refused  tlje  requested  instruction 
and  this  point  was  not  covered  in  specific  terms  in  its  in- 
structions. Defendant  was  entitled  to  have  the  jury  in- 
structed as  to  the  relative  rights  of  pedestrians  and  the 
drivers  of  moving  vehicles  to  the  use  of  the  street,  and  the 
court  should  have  given  the  requested  instruction;  but,  con- 
sidering the  instructions  as  a  whole,  the  refusal  to  give  the 
same  was  not,  in  our  opinion,  prejudicial. 

The  petition  contained  an  averment  that  the  defendant 
was  negligent  in  not  stopping  his  car  behind  that  of  Snyder 
until  plaintiff,  who  was  upon  and  in  possession  of  the  cross- 
ing, had  passed  over  same.  It  is  urged  that,  as  this  language 
was  quoted  in  the  statement  of  the  issues  to  the  jury,  with 
out  a  proper  instruction  as  to  the  relative  rights  of  the  par- 
ties to  the  use  of  the  street,  the  jury  may  have  been  led  to 
believe  that  a  pedestrian  who  has  entered  upon  a  stre(»t 
crossing  is  entitled  to  the  exclusive  use  thereof  until  same 
has  been  entirelv  crossed. 
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The  court,  in  its  instructions,  however,  defined  the  re- 
spective duties  of  plaintiff  and  defendant,  and  the  only  pos- 
sible inference  therefrom  was  that  both  had  rights  upon  the 
streets  which  must  be  exercised  with  due  regard  for  the 
safety  of  each  other.  For  example,  in  its  sixth  instruction, 
the  court  told  the  jury  that  it  was  the  duty  of  the  defendant 
to  operate  his  automobile  in  a  careful  and  prudent  manner 
and  at  such  a  rate  of  speed  as  not  to  endanger  the  life  and 
limb  of  any  person,  and  that,  upon  approaching  a  pedestrian 
upon  the  traveled  portion  of  a  highway,  it  was  his  duty  to 
slow  down,  and  give  warning  or  signal  of  his  approach;  in 
another,  that  the  statute  requires  the  driver  of  an  auto 
mobile  passing  a  vehicle  from  the  rear  to  pass  to  the  left, 
and  otherwise  to  travel  upon  the  right-hand  side  of  the 
street,  as  near  to  the  curb  as  the  street  will  permit ;  and  in 
still  another,  that  it  was  the  duty  of  the  plaintiff,  in  passing 
upon  and  over  the  street,  to  exercise  ordinary  care  for  her 
own  safety,  and  that  she  could  not  recover  unless  the  jury 
found,  by  a  preponderance  of  the  evidence,  that  there  was 
no  negligence  on  her  part  contributing  to  the  injury,  and 
further,  that  it  was  her  duty,  in  passing  over  the  street,  to 
use  her  senses  of  sight  and  hearing  to  ascertain  the  approach 
of  automobiles,  and  to  act  carefully  and  prudently  at  all 
times,  considering  the  circumstances  surrounding  her.  The 
jury  could  have  drawn  no  other  possible  inference  from  these 
instructions  than  that  both  had  the  right  to  the  use  of  the 
street ;  and  the  relative  duty  of  each  in  the  use  thereof  was 

« 

specifically  pointed  out. 

The  instructions  made  it  sufficiently  clear  that  both  had 
substantially  equal  rights  to  the  use  of  the  street,  and  de- 
fendant could  have  suffered  no  prejudice  by  the  refusal  of 
the  court  to  give  same. 
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IV.  The  court  instructed  the  jury  upon 
5.  tbial  :  in-          ^^^  ^^^  ^^  ^"^  confronted  with  sudden  peril, 

sufficiency':  ^'^d  complaint  is  made  of  the  instruction 

not^e^uSt.        given,  for  the  reason  that  it  did  not  fully 

cover  the  law  upon  this  point.  It  is  con- 
ceded by  counsel  that,  so  far  as  stated,  the  law  of  the  in- 
struction is  correct.  No  proper  instruction  covering  this 
point  was  asked  by  counsel,  and  we  think  the  instruction 
fairly  complete,  and  not  subject  to  serious  objection. 

V.  It  is  also  contended  by  counsel  that 
^'  dict*:^  excessive    the  vcrdict  of  the  jury  was  excessive,  and  the 

ness:  $5,750.  j^sult  of  passiou  and  prejudice.  Defendant's 
^  motion  for  new  trial  was  overruled,  on  condition  that  plain- 
tiff remit  $3,000  of  the  verdict. 

That  plaintiff  suffered  a  severe  injury,  necessitating  a 
serious  operation,  is  conceded.  It  is  contended,  however, 
that  no  permanent  injury  resulted,  and  that  she  suffered  no 
loss  of  earnings,  or  earning  capacity,  and  incurred  less  than 
$500  medical  and  hospital  expense,  is  now  fully  recovered 
from  her  injuries  and  consequent  operation,  and  possessed  of 
good  general  health. 

The  physicians  who  attended  her  and  the  surgeon  who 
performed  the  operation  testified  that  she  received  a  severo 
nervous  shock;  that  her  body  was  covered  with  bruises*, 
that  there  was  a  large  contusion  on  her  head;  that  the 
mesentery  which  is  attached  to  the  posterior  wall  of  the 
abdomen  and  extends  over  the  bowel  and  holds  it  in  place 
was  torn  loose  from  its  attachment  for  two  or  three  inches. 
There  was  a  quantity  of  dark  blood  in  the  region  of  the  in- 
jury, and  considerable  bleeding  from  the  laceration  of  the 
mesentery.  The  operation  consisted  of  an  incision  in  the  ab- 
domen, about  four  inches  in  length,  the  removal  of  clots  of 
blood  from  the  abdominal  cavity,  and  the  suturing  of  the 
laceration  of  the  mesentery.  On  account  of  the  hemorrhage, 
a  drainage  tube  was  inserted  in  the  wound.     Several  ex- 
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pert  witnesses  testified  that  adhesions  follow  the  use  of  a 
drainage  tube,  and,  in  this  case,  might  produce  strangula- 
tion of  the  intestines,  and  will  be,  to  some  extent  at  least, 
annoying  and  uncomfortable  to  the  plaintiff.  The  danger 
from  this  condition  does  not,  from  the  testimony,  however, 
appear  to  be  greatly  apprehended.  Nevertheless,  the  ques- 
tion was  for  the  jury.  Plaintiff  testified  that  she  suffered 
pain  in  her  shoulder  and  other  injuries;  that  she  has  since 
been  nervous,  and  unable  to  sleep  as  well  as  before  the  ac- 
cident.   Her  general  health  was  shown  to  be  otherwise  good. 

While  the  verdict  was  large,  the  internal  injury  suffered 
and  the  operation  performed  to  relieve  the  same  were  seri- 
ous, and  involved  the  hazard  which  generally  attends  ab- 
dominal operations. 

The  question  whether  the  verdict,  as  returned  by  the 
jury,  is  indicative  of  passion  or  prejudice  on  its  part,  re- 
quires notice.  The  circumstances  surrounding  the  injury 
were  somewhat  calculated  to  influence  the  belief  that  defend- 
ant was  reckless  in  the  operation  of  his  automobile.  The 
prudence  of  the  driver  of  the  Snyder  car,  in  stopping  same  at 
a  safe  distance  to  permit  plaintiff  to  clear  the  crossing, 
naturally  gave  an  unfavorable  appearance  to  the  effort  of  de- 
fendant to  continue,  while  the  plaintiff,  in  a  state  of  con- 
fusion or  bewilderment,  was  hesitating  what  course  to  pur- 
sue upon  the  crossing.  There  was  evidence  from  which  the 
jury  may  have  found  that  the  defendant  saw  the  confusion 
of  plaintiff,  and  that  ordinary  care  required  him  to  promptly 
stop  the  automobile,  thereby  insuring  plaintiff's  safety. 
There  was  evidence  from  which  a  conclusion  might  be  drawn 
that  plaintiff's  injuries  were,  to  some  extent,  permanent,  and 
that,  on  account  thereof,  she  would  be  long  threatened  with 
serious  and  dangerous  consequences.  The  evidence  was  suf- 
ficient to  justify  a  verdict  for  the  plaintiff,  and  we  do  not 
think  the  record  sustains  appellant's  contention  that  the 
jury  was  influenced  by  passion  or  prejudice  in  reaching  its 
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verdict.  The  court,  who  saw  and  heard  the  witnesses  testify, 
reduced  the  verdict  to  f 5,750,  and  we  do  not  feel  warranted 
in  further  reducing  it. 

Other  allied  errors  urged  by  counsel  have  been  dis- 
cussed in  argument,  but  they  do  not  present  questions  of 
controlling  importance,  and  we  therefore  omit  discussion 
thereof.  The  record  is  somewhat  voluminous,  but  we  have 
examined  it  with  care ;  and,  while  it  is  not  entirely  free  from 
error,  nothing  of  a  prejudicial  nature  appears  therein,  and 
the  judgment  of  the  court  below  is — Affirmed, 

Preston,  C.  J.,  Ladd  and  Qaynor,  JJ.,  concur. 


AiELT  MoLBNDORP,  Administrator,  Appellant,  v.  First  Na- 
tional Bank  of  Siblbt^  Appellee. 

EXEOUTOBS   AND   ADMINIST&ATOBS:      OoUection   of   Estate— 
Payments  to  Legatee  Instead  of  Administrators — ^Effect.     One 

who  is  indebted  to  an  estate  may  legally  pay  directly  to  the  one 
who,  as  heir  or  legatee,  etc.,  would  be  unqualifiedly  entitled  to 
receive  the  payment  from  the  administrator  if  made  to  the  lat- 
ter, provided  such  payments  are  not  needed  to  diacTiarge  debts 
or  other  prior  claims  against  the  estate. 

Appeal  from  Osceola  Disti'ict  Cowrt, — William  Hutchison, 

Judge. 

March  18,  1918. 

The  opinion  states  the  case. — Affirmed, 

W,  C,  Oarheraon  and  Parsons  d  Mills,  for  appellant. 

L,  E,  Francis  and  Clark  d  D\oineU,  for  api)ellee. 

Weaver,  J. — The  admitted  facts  are  substantially  ae 
follows:  In  March,  1914,  the  defendant  issued  and  deliv- 
ered to  Peter  Davids  its  certificate  of  deposit  for  the  sum 
of  |1,400.    In  June,  1914,  Peter  Davids  died  testate,  leav- 
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ing  an  estate  of  the  value  of  f  5^000  or  more^  including  the 
certificate  of  deposit  above  mentioned.  By  the  terms  of  his 
will,  he  devised  and  bequeathed  the  use  of  all  his  property 
and  estate,  real  and  personal,  to  his  widow  for  life,  with 
added  power  stated  in  words  as  follows : 

"I  also  give  my  said  wife  the  right  to  sell  and  dispose 

m 

of  any  and  all  of  my  said  property,  either  personal  or  real, 
if  necessary  for  her  comfort,  and  to  use  the  avails  thereof 
aa  in  her  judgment  seems  best,  or  to  place  the  same  at  in- 
terest,  and  to  control  the  same  absolutely," 

The  will  named  8s  executor  Ude  Davids,  son  of  the 
testator;  but,  for  some  reason  not  developed  in  the  record, 
he  appears  not  to  have  qualified  under  the  appointment. 
In  September,  1914,  the  widow  presented  the  certificate  of 
deposit,  duly  endorsed  by  her,  to  the  defendant  bank  for 
payment ;  and  the  bank,  understanding  and  believing  her  to 
be  the  rightful  holder  thereof,  under  the  will  of  her  husband, 
paid  her  the  full  amount  thereof,  principal  and  interest. 
Thereafter,  the  plaintiff,  Molendorp,  was  appointed  admin- 
istrator, with  will  annexed,  of  the  estate,  and  brought  this 
action  at  law  against  the  bank  to  recover  the  amount  of  said 
deposit  for  the  benefit  of  said  estate.  In  support  of  said 
claim,  the  x)etition  alleges  that  the  widow  had  no  legal 
right  or  authority  to  collect  the  certificate  of  deposit;  that 
the  same  was  paid  by  the  bank  negligently  and  wrongfully ; 
and  that  such  payment  had  no  efifect  to  discharge  the  debt 
or  to  relieve  the  bank  from  its  liability  to  account  for  said 
fund  to  the  administrator.  The  defendant  admits  the  de- 
posit, and  admits  that  it  paid  the  amount  ther.eof  to  the 
widow,  but  alleges  that,  under  the  terms  of  the*  will  of 
Peter  Davids,  the  widow  was  entitled  to  receive  the  money ; 
that  said  sum  was  not  needed  or  required  by  the  administra- 
tor for  the  payment  of  debts,  claims,  or  charges  against  the 
estate;  and  that,  even  if  the  payment  to  the  widow  was  ir- 
regular, yet,  as  she  is  the  one  to  whom  the  administrator 
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would  have  been  bound  to  account  for  it,  had  payment  been 
made  to  him,  the  law  will  not  exact  payment  the  second 
time  at  the  hands  of  the  bank.  There  is  no  dispute  that  the 
estate  already  in  the  hands  of  the  administrator  is  more  than 
sufficient  for  the  discharge  of  all  claims  of  creditors  and 
expenses  of  administration.  Upon  this  showing,  the  trial 
court  held  that,  as  a  matter  of  law,  plaintiff  was  not  en- 
titled to  recover,  and  there  was  a  directed  verdict  and  judg- 
ment for  the  defendant.    Plaintiff  appeals. 

The  plaintiff's  case  is  without  legal  merit,  and  the  trial 
court  did  not  err  in  enteHng  judgment  for  the  defendant. 
It  is  well  settled  by  our  decisions  in  cases  of  this  charac- 
ter  that,  where  a  debt  or  claim  due  the  estate  of  a  deceased 
person  is  paid  to  the  one  who  would  have  been  entitled  to 
the  benefit  thereof  had  such  payment  been  made  to  the  ad- 
ministrator, the  debtor  will  not  be  required  to  pay  a  second 
time  at  the  suit  or  demand  of  the  administrator,  unless  it 
appears  that  the  amount  is  needed  for  the  payment  of  debts, 
charges,  or  expenses  to  which  the  law  gives  preference  over 
the  claim  of  the  person  to  whom  the  money  was  first  paid. 
Douglas  v.  Alh7'ech\t,  130  Iowa  132;  Christe  v,  CMoago^  R. 
L  «€  P.  R,  Co.,  104:  Iowa  707 ;  18  Cyc.  222,  223.  The  one  chief 
purpose  of  administration  upon  an  estate  is  to  collect  the 
assets,  apply  the  same  to  the  payment  of  all  proper  charges 
and  expenses,  and  turn  the  remainder  over  to  the  heirs  or 
legatees  entitled  thereto.  For  this  purpose,  it  is  true  that 
the  legal  title  to  the  assets  is  in  the  administrator,  and, 
in  strict  regularity,  one  who  is  indebted  to  the  estate  should 
make  payment  to  him ;  but  if,  instead  of  so  doing,  the  debt- 
or, acting  in  good  faith,  should,  by  mistake  of  law  or  fact, 
make  payment  direct  to  the  person  who  would  be  entitled 
to  receive  it  through  the  administrator,  and  the  money  is 
not  needed  or  required  by  the  administrator  for  the  pay- 
ment of  claims  or  expenses,  the  end  of  the  law  is  accom- 
plished, and  it  would  be  little  less  than  ridiculous  to  hold 


March  1918]    Molbndorp  v.  First  Nat.  Bank.  177 

the  debtor  liable  to.  pay  his  debt  over  again.  But  suppose 
the  plaintiff's  case  is  sustained,  and  the  bank  is  compelled 
to  pay  the  amount  of  the  deposit  to  the  administrator,  he 
does  not  receive  it  in  his  own  right,  but  simply  as  agent, 
or  trustee,  to  pass  it  over  to  the  widow,  under  the  terms  of 
the  will.  She  will  then  have  received  twice  the  amount  of 
the  certificate  of  deposit,  and  the  bank  will  have  paid  its 
debt  twice  over,  with  no  redress  except  in  the  uncertainties 
of  another  law  suit  against  her.  The  law  requires  no  vain 
things.  When  the  deposit  was  paid  to  the  widow,  the  money 
reached  the  hands  of  her  who  was  vested  with  the  ultimate 
right  to  receive  it;  and,  as  no  part  of  it  was  required  to 
meet  or  defray  the  needs  of  administration,  no  one  was  in 
any  manner  injured  or  wronged  by  the  "short  circuiting" 
of  the  deposit  from  the  bank  to  the  widow,  instead  of  pass- 
ing it  through  the  hands  of  the  administrator.  Counsel  for 
appellant,  while  conceding  that  the  authorities  cited  do, 
under  some  conditions,  uphold  payments  made  by  a  debtor 
direct  to  an  heir  or  legatee,  instead  of  to  the  administrator, 
point  out  the  fact  that  these  authorities  say  that  such  pay- 
ments are  made  "at  the  peril  of  the  debtor;"  and  from  this 
an  inference  is  sought  to  be  drawn  in  support  of  the  present 
action  by  the  administrator.  But  the  inference  is  unwar- 
ranted. It  is  true  that  such  payments  are  made  at  the  peril 
of  the  debtor,  but  this  means  no  more  than  that  the  debtor 
takes  the  risk  that  the  estate  in  the  hands  of  the  admin- 
istrator may  be  insufficient  to  pay  its  debts  and  legitimate 
expenses  of  administration.  In  the  event  of  such  deficiency, 
he  may  be  held  liable  to  the  administrator;  and  to  such  a 
demand,  prior  payment  to  an  heir  or  legatee  will  constitute 
no  defense.  The  admitted  facts  leave  no  room  for  an  appli- 
cation of  this  rule.  There  is  an  allegation  in  the  petition 
that,  when  she  received  the  money,  the  widow  was  old,  in; 
firm,  and  mentally  incapable  of  making  a  contract;  but,  if 
we  understand  the  record,  the  allegation  was  eliminated, 
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upon  motion  or  demurrer.  Clearly,  it  constituted  no  cause 
of  action  against  the  defendant.  If  the  widow  is  incapable 
of  caring'  for  her  property  and  property  rights^  the  law  pre- 
scribes means  for  their  conservation.  It  constitutes  no 
ground  or  cause  of  action  in  favor  of  the  administrator  as 
against  the  bank.  There  is  no  prejudicial  error  in  the  rec- 
ord, and  the  judgment  below  is — Affirmed. 

Preston,  C.  J.,  Gayxor  and  Stevens,  JJ.,  concur. 


Harry  O'Grady,  Appellant,  v.  Joseph  M.  Cadwalladee, 

Appellee. 

PHYSICIANS  AND  SX7BGEONS:  Negligence — Unsuccessfnl  Opera- 
tion. An  action  for  damages  for  malpractice  may  not  rest  on 
a  simple  showing  that  the  treatment  or  operation  was  not  suc- 
cessful. The  all-essential  is  a  showing  that  the  shortcoming  in 
the  treatment  or  operation  was  due  to  a  failure  on  the  part  of 
the  physician  to  .employ  that  degree  of  skUl  ordinarily  pos- 
sessed by  practitioners,  under  like  circumBtances,  in  the  local- 
ity in  question. 

Appeal  from  Osceola  Distiict  Court. — W.  D.  Boies,  Judge. 

March  18,  1918. 

Action  to  recover  damages  for  alleged  negligence  in 
setting  a  broken  arm.  Judgment  for  the  defendant.  Plain- 
tiff appeals. — Affirmed. 

C.  A.  Babcock  and  Clark  d  Dwinell,  for  appellant. 

W.  C.  Garherson  and  Butcher  d  Davis,  for  appellee. 

Gaynor,  J. — Plaintiff  brings  this  action  to  recover 
damages  for  injuries  alleged  to  have  been  sustained  by  him 
because  of  tlie  unskillful  and  n^ligont  manner  in  which  the 
defendant,  a  practicing  physician,  reduced  and  treated  a 
certain  fracture  of  the  radius  of  plaintiff's  left  arm.    It  ifl 
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claimed  in  the  petition  that,  on  the  4th  day  of  June,  1914, 
plaintiff  was  kicked  by  a  horse,  and  the  radius  in  his  left 
forearm  broken  about  midway  between  the  elbow  and  the 
wrist;  that  he  applied  to  the  defendant  for  treatment,  and 
employed  him  as  a  physician  and  sui^eon  to  treat  the  in- 
jury so  received;  that  the  defendant  undertook  to  do  so, 
but  did  not  reduce  the  fracture,  but  carelessly  and  negli- 
gently treated  and  attended  the  same;  that,  in  pretending 
to  reduce  the  fracture,  defendant  at  first  used  pasteboard 
splints,  and    afterwards    used    inadequate   and    improper 
splints,  in  the  way  of  pieces  of  shingle;  that  the  pasteboard 
and  shingle  splints  did  not  keep  the  broken  ends  of  the  ra- 
dius in  proper  place ;  that  plaintiff  submitted  himself  to  the 
treatment  of  the  defendant  for  the  injury  until  about  the 
middle  of  September,  when  plaintiff  concluded  that  defend- 
ant had  not  proi)erly  reduced  the  fracture,  basing  this  con- 
clusion on  the  fact  that  plaintiff  could  not  at  that  time  ro- 
tate his  forearm,  hand,  and  wrist;  that  thereafter,  on  the 
23d  day  of  September,  plaintiff  consulted  a  physician  and 
surgeon  in  Sioux  City,  one  Dr.  Cremin,  who  examined  the 
forearm,  and  found  that  the  same  could  not  be  rotated,  and 
that  a  surgical  operation  was  necessary  to  put  the  same  in 
as  good  condition  as  ^)ossible ;  that,  on  the  2()th  day  of  Sep- 
tember, Dr.  Cremin  performed  an  operation  on  the  arm,  and 
found  that  the  radius  had  been  fractured,  as  stated,,and  that, 
at  and  near  the  fracture,  the  radius  had  adhered  and  grown 
fast  to  the  ulna ;  that  the  operation  consisted  in  separating 
the  radius  and  ulna,  thus  restoring  rotation ;  that  an  incision 
was  made  in  plaintiff's  arm  for  that  purpose;  that  the  condi- 
tion in  which  the  arm  was  found  was  due  to  the  careless, 
negligent  and  unskillful  act  of  the  defendant  in  reducing 
said  fracture,  and  his  carelessness  and  negligence  in  not 
putting  and  joining  together  the  broken  ends  of  the  radius, 
and  in  not  putting  the  ends  in  alignment  or  proper  apposi- 
tion, and  in  not  applying  proper  bandages  and  splints  and 
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appliances  to  keep  tb^  broken  ends  in  alignment  or  proper 
apposition,  thus  not  preventing  the  radius  from  adhering 
or  growing  fast  to  the  ulna.  The  answer  was  a  general 
denial.  The  burden  of  proof  rested  upon  the  plaintiff.  The 
allegation  of  negligence  upon  which  recovery  is  sought  is: 
First,  that  the  defendant  was  n'egligent  in  not  reducing  the 
fracture  properly;  second,  that  the  defendant  was  negli- 
gent in  using  only  pasteboard  splints  at  first,  and  after- 
wards inadequate  and  improper  splints,  and  in  not  apply- 
ing proper  bandages  and  appliances  to  keep  the  broken 
ends  in  alignment  or  proper  apposition. 

There  is  no  direct  evidence  in  this  record  showing  that 
the  fracture  was  not  properly  reduced.  There  is  no  direct 
evidence  that  the  broken  parts  were  not  put  in  proper  appo- 
sition. There  is  no  direct  evidence  that  the  splints  and  ban- 
dages used  for  the  purpose  of  keeping  the  broken  parts  in 
apposition  and  the  bone  in  proper  alignment  were  not  the 
appliances  that  are  usually  and  ordinarily  used  by  physi- 
cians and  surgeons  in  the  treatment  of  fractures  such  as 
this.  A  physician  is  held  to  the  exercise  of  the  skill  and 
learning  of  the  profession  generally  in  the  community  in 
Which  he  practices. 

This  is  purely  a  fact  case,  with  the  burden  resting  on 
the  plaintiff.  At  the  conclusion  of  the  testimony,  the  court 
directed  a  verdict  for  the  defendant.    Plaintiff  appeals. 

As  we  have  said  before,  there  is  no  direct  evidence  to 
support  the  allegations  made  in  plaintiff's  petition,  that  the 
fracture  was  not  properly  reduced,  or  that  the  splints  and 
bandages  used  for  the  purpose  of  keeping  the  broken  bones 
in  apposition  or  the  bones  in  alignment  were  not  the  splints 
and  bandages  usually  and  ordinarily  used  by  physicians  in 
treating  injuries  of  this  kind.  No  witness  was  called,  expert 
or  otherwise,  to  establish  either  one  of  these  facts  charged  by 
the  plaintiff.  The  conclusion,  then,  that  the  defendant 
failed  in  the  full  discharge  of  his  duty,  to  the  injury  of  the 


March  1918]        O'Grady  v.  Cadwalladbil  181 

plaintiff,  must  be  gathered  deductively  from  the  matters 
to  which  we  will  call  attention  later  in  this  opinion. 

It  is  fundamental  that  no  negligence,  if  any  exists,  can 
be  considered  by  the  jury,  in  arriving  at  the  verdict,  except 
that  n^ligence  which  is  charged  in  the  petition,  and  on 
which  the  plaintiff  bottoms  his  right  to  recover ;  and  but  two 
acts  of  negligence  are  charged:  First,  nonprofessional  and 
improper  reduction  of  fracture;  second,  improper  appli- 
ances used  to  keep  the  fracture  in  position.  Any  other  acts, 
or  omission  to  act,  on  the  part  of  the  defendant  in  the  treat- 
ment of  this  injury,  whether  negligent  or  otherwise,  which 
do  not  involve  these  two  charges  of  n^ligence,  afford  no 
basis  for  recovery. 

The  evidence  discloses  the  following:  On  the  morning 
of  June  4,  1914,  plaintiff  was  kicked  by  a  horse;  the  kick 
broke  his  left  arm ;  he  went  to  Ashton  and  consulted  the  de- 
fendant; he  reached  defendant's  office  about  8  o'clock,  and 
found  defendant  in  his  office.  He  told  the  doctor  he  thought 
he  had  broken  his  arm,  and  asked  the  doctor  to  set  it  and 
attend  to  it.  The  doctor  put  pasteboard  splints  on  it  and 
put  it  in  a  sling,  a  splint  on  the  inside  and  one  on  the  out- 
side, opposite  each  other.  Then  he  bandaged  it,  and  made 
a  cloth  sling  in  which  to  carry  it.  Plaintiff  was  at  the 
doctor's  office  about  half  an  hour;  stayed  around  town 
awhile.  He  was  told  by  the  doctor  to  come  back;  that  he 
inight  see  how  everything  was.  The  doctor  told  him  to 
come  back  the  next  day.  Plaintiff  came  back  the  next  day, 
on  the  5th  of  June,  in  the  afternoon.  The  doctor  took  the 
bandages  off  and  put  more  on,  but  did  not  change  the 
splints.  On  his  return  home,  on  the  afternoon  of  that  day, 
a  cyclone  passed  through  the  county,  and  the  buggy  in 
which  plaintiff  was  riding  was  tipped  over.  He  was  thrown 
into  the  water.  This  was  about  five  or  six  in  the  afternoon. 
It  was  raining  hard.  When  he  reached  his  home  that  night, 
the  splints  were  all  wet  and  soaked  with  water.    The  home 
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folks  unwrapped  the  arm  and  took  off  the  wet  bandages 
and  splints  and  bsindaged  the  arm  up  again.  When  he 
tipped  over,  he  fell  into  the  water,  with  others  who  were 
riding  in  the  buggy,  among  whom  was  a  young  girl,,  about 
nine  years  of  age.  He  carried  the  girl  out  of  the  water.  He 
said  he  felt  no  bad  effects  from  this.  The  next  day,  how- 
ever, about  noon,  he  went  to  the  doctor's  office.  He  reached 
there  about  one  o'clock.  The  splints  were  then  taken  off 
by  the  doctor,  and  the  arm  was  rebandage<}>  the  doctor  using 
wire  net,  or  some  other  appliance,  and  placing  wooden 
splints  on  the  arm,  shaped  to  his  arm.  The  doctor  bandaged 
the  arm  up,  and  told  him  to  come  back  in  a  day  or  two.  He 
went  back  in  a  day  or  two.  Thereafter,  he  came  back  to 
the  doctor's  office  two  or  three  times  a  week,  he  says.  In 
about  a  week  after  that,  on  June  12,  1014,  he  went  to  Sioux 
City,  and  remained  until  the  22d  of  June.  The  arm  had 
no  attention  while  he  was  in  Sioux  City.  The  splints  were 
finally  taken  off  some  time  in  July.  The  witness  was  un- 
able to  say  what  time  in  July,  but  thinks  not  later  than  the 
15th  of  July. 

IMaintiff  testifies  that  he  had  pain  in  his  arm  while  the 
splints  were  on ;  that  he  had  also  pain  in  his  shoulder  and 
his  wrist;  that  he  told  the  doctor  about  these  pains;  that 
the  doctor  told  him  l>e  would  get  all  right, — that  that  was 
the  case  with  a  broken  bone;  that,  when  the  splints  were 
taken  off  in  July,  he  could  not  rotate  his  arm,  could  not 
turn  it  over ;  that  it  hurt  him  when  he  tried  to  turn  it  over ; 
that  defendant  told  him  to  go  ahead  and  do  a  little  work, 
and  it  would  get  all  right.  The  doctor  never  put  any  more 
splints  on,  but  told  him  not  to  try  to  lift  too  much,  but  to 
be  careful  with  it.  Some  time  after,  the  exact  date  of 
which  is  not  shown  in  this  record,  the  plaintiff  met  the 
doctor  in  a  hardware  store.  At  that  time,  some  talk  was 
had  between  them  touching  an  X-ray  examination.    It  was, 
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however,  the  last  day  that  plaintiff  saw  the  doctor.    He 
testifies : 

"I  don't  remember  just  when  it  was.  I  didn't  agree 
to  see  him  again,  and  I  didn't  refuse  to  have  an  X-ray 
taken.  The  doctor  said  he  would  take  me  to  have  an  X-ray, 
and  if  the  arm  was  not  right,  he  would  foot  the  bill;  that 
if  it  was,  I  was  to  pay  it.  I  never  saw  him  again  until 
after  the  operation  was  performed  at  Bioux  City.  I  went 
to  Sioux  .City  on  the  22d  of  September,  and  was  operated ' 
on  by.l>r.  Creniiu  on  the  2(Jth.  1  had  an  X-ray  examina- 
tion taken  and  photographed." 

These  photographs  were  introduced  in  evidence.  Later 
in  his  testimony,  he  excused  his  not  having  an  X-ray  exam- 
ination sooner,  on  the  ground  that  the  defendant  told  him 
it  would  be  all  right,  and  that  he  didn't  care  to  incur  the 
expense  of  an  X-ray  examination. 

This  is  all  the  testimony  offered  in  the  record  showing 
the  treatment  administered  bv  the  defendant. 

Experts  were,  however,  called  by  the  plaintiff, — among 
them,  Dr.  Crerain.  This  doctor  testified  that  he  operated  on 
the  plaintiff  on  the  26th  day  of  September;  that  he  found 
that  the  radius  of  plaintiff's  left  arm  had  been  broken  some- 
where near  the  center,  between  the  wrist  and  the  elbow ;  that 
he  made  an  incision,  laid  the  bones  bare,  found  a  large  callus 
thereon  at  this  fracture ;  that  it  had  adhered  and  grown  fast 
to  the  ulna.  He  testified  that,  in  the  most  skillful  setting 
of  bones,  there  will  be  a  little  ridge  around  the  place  of  the 
fracture.     He  testified: 

^*I  freed  the  attachment  by  cutting  the  callus  from  the 
ulna,  so  that  the  bones  could  rotate.  After  the  fracture,  the 
alignment  should  have  been  the  same,  with  the  exception 
of  what  little  callus  formation  there  might  have  been,  and 
it  would  have  been  that  way  if  it  had  been  properly  reduced 
and  cared  for.  After  a  radius  is  broken,  the  tendency 
is  to  pull  it  towards  the  ulna.     The  object  of  the  splints 
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is  to  keep  the  two  ends  of  the  bone  in  a  line,  bnt  the  splints 
would  not  keep  the  bones  directly  touching  one  another. 
If  the  radius  be  properly  reduced  and  properly  healed  from 
a  proper  reduction,  they  will,  after  such  reduction  and  heal- 
ing, be  in  about  the  same  position  they  were  before  the  frajc- 
ture.  When  I  cut  down  to  the  bone  of  the  arm,  the  condi- 
tion was  different  than  was  shown  by  the  X-ray,  for  the 
X-ray  showed  there  was  no  union  of  the  two  bones,  and 
showed  the  bones  were  more  out  of  alignment  than  they 
were.  I  found  there  was  a  good  union  of  the  bones,  but 
the  callus  had  bridged  across  the  space  between  the  radius 
and  the  ulna,  and  the  bones  were  bound  together  by  it,  and 
this  prevented  the  rotation.  The  fracture  was  an  oblique 
one,  downwards  towards  the  hand.  In  spite  of  all  a  sur- 
geon can  do,  and  all  the  skill  he  can  exercise,  there  is  al- 
ways some  departure  from  a  true  alignment,  in  cases  of  a 
fracture.-  It  is  good  practice  for  a  surgeon,  in  cases  of  this 
kind,  to  exhaust  every  effort  to  secure  a  good  functional  re- 
sult without  an  open  operation." 

He  was  asked  this  question : 

'^Now  do  you  remember  whether  or  not  the  radius  lay 
upon  the  ulna  or  against  the  ulna  down  toward  the  wrist, 
other  than  right  against  the  fracture  in  any  other  place?  A. 
I  don't  think  there  was  anything  at  any  place  except  at  the 
line  of  the  fracture.  There  was  some  space  between  the 
two  bones.  You  could  see  between  tlje  two  bones  with  an 
X-ray." 

He  was  asked  this  question: 

"Was  the  space  normal, — was  there  as  big  a  space  there 
as  there  would  have  been  had  the  radius  not  been  broken? 
A.  Well,  I  think  this  callus  might  have  pulled  the  radius 
closer  to  the  ulna.  Q.  So  that  it  affected  the  space  clear 
down  to  the  wrist?  A.  It  may  have.  Q.  What  would 
you  say  as  to  whether  the  two  ends  of  that  broken  radius 
had  been  properly  set, — that  is,  put  in  proper  apposition 
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to  each  other  at  the  time  of  the  reduction  of  the  fracture? 
A.  AIJ  I  could  testify  to  is  as  to  what  the  condition  was 
at  the  time  I  examined  it.  I  don't  know  whether  they  were 
put  together  right  at  the  time  or  not.  Q.  Well,  then,  from 
the  fact  of  that  line  as  you  saw,  the  hones  there  not  being 
straight, — that  is,  with  the  exception  of  that  little  ridge 
there  might  be,  made  by  the  callus, — what  do  you  say  as 
to  whether  or  not,  on  the  theory  that  the  patient  had  fol- 
lowed the  doctor's  directions,  and  was  not  to  blame  for  any- 
thing, whether  or  not  that  fracture  had  been  properly  re- 
duced ?  A.  The  fracture  could  have  been  properly  reduced, 
but,  due  to  the  injury,  and  the  possibility  of  the  other  bone 
being  inflamed,  it  might  have  been  pulled  apart  later.  Q. 
But  where  a  physician  had  charge  of  the  fracture,  which 
took  place  on  the  24th  of  June,  1914,  up  to  about  the  middle 
of  September,  seeing  it  on  an  average  of  twice  a  week,  see- 
ing the  patient,  and  supposing  the  patient  had  followed 
the  physician's  directions  as  to  the  care  and  how  he  should 
treat  the  arm  in  the  absence  of  the  physician, — from  what 
you  saw  there,  the  bones  not  being  in  alignment,  what  would 
you  say  as  to  whether  the  physician  had  done  his  duty  or 
not, — as  to  whether  he  was  to  blame  for  that  condition?  A. 
Well,  a  physician  might  do  all  in  his  power  to  set  a  bone 
properly ;  and,  as  I  stated  before,  if  there  was  trouble  with 
the  other  bone,  regardless  of  what  he  might  do,  there  might 
be  some  adherence  there.  Q.  As  I  understand,  your  op- 
eration was  to  chisel  away  or  remove  in  some  way  the  callus 
separating  the  radius  and  the  ulna,  so  that  rotation  would 
be  possible?  A.  Separating  the  callus  from  the  radius  and 
ulna, — ^yes,  sir.  Q.  Making  it  so  it  would  rotate?  A. 
Yes,  so  it  would  rotate.  Q.  And  in  order  to  do  that,  you 
had  to  chisel  away  the  callus?  A.  Yes,  sir.  Q.  And 
round  it  up  and  smooth  it  so  it  would  roll?  A.  Yes,  sir. 
Q.  That  is  all  you  saw  that  was  necessary  to  be  done?  A. 
At  the  time  of  the  operation, — ^yes,  sir.    The  X-ray  I  exam- 
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ined  deceived  me  as  to  the  true  condition  of  the  arm,  and  I 
reached  the  conclusion,  from  an  examination  of  the  X-ray 
picture,  that  there  was  no  union,  and  that  the  bones  were 
much  more  out  of  alignment  than  they  actually  were,  when 
I  got  into  the  arm,  after  making  the  incision.  I  found 
there  was  excessive  callus.  Q.  So  far,  then,  as  the  position 
of  the  bones  with  reference  to  each  other  at  the  time  is 
concerned,  there  could  have  been  rotation  of  the  arm,  if  it 
had  not  been  for  this  bridge  of  callus?  A.  Yes,  sir.  Q. 
What  would  you  say.  Doctor,  with  the  excessive  amount  of 
callus  removed  that  you  foynd  there,  whether  this  radius 
was  in  sufficient  alignment  to  give  good  functional  results f 
A.  I  would  say,  yes.  Q.  So  I  will  ask  you  if  it  isn't  true 
that  the  condition  you  found  there,  aside  from  the  excessive 
callus,  was  a  good  result  from  the  treatment  of  the  fracture 
of  the  radius?  A.  Yes,  I  think  that  was  all  right.  Q. 
And  when  you  made  your  incision,  and  found  what  the  ac- 
tual conditions  were,  as  distinguished  from  the  conditions 
you  were  deceived  into  believing  by  the  X-ray,  you  didn't 
perform  the  operation  you  intended  to  make?  A.  No,  sir. 
Q.  You  didn't  do  it  because  you  found  the  bones  united, 
and  good  alignment?  A.  Yes,  sir.  Q.  And  if  you  had 
found,  after  making  this  incision,  that  the  bones  were  not 
in  sufficient  alignment  to  produce  a  good  functional  result, 
it  would  have  been  your  duty,  as  a  physician  and  surgeon, 
to  operate  and  correct  that  deformity  at  that  time?  A. 
Yes,  sir.  Q.  And  it  was  because  you  found  the  condition 
of  good  alignment  and  union  of  the  bones  that  you  did  not 
operate,— that  is,  you  did  not  perform  the  operation  you 
intended?    A.    Yes,  sir." 

The  doctor  further  testified : 

"The  amount  of  callus  in  a  normal  case  depends  upon 
the  extent  of  the  fracture  and  the  degree  of  excitement  o^ 
nervous  state  of  the  patient,  and  irritation  occurring  at  the 
seat  of  the  fractui'e,  and  the  amount  of  callus  thrown  out, 
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is  a  thing  over  which  the  physician  and  surgeon  has  no 
control.  In  some  cases,  dne  to  reasons  we  know  nothing 
about,  there  is  a  deficient  amount  of  callus  thrown  out,  and 
in  some  cases,  an  excessive  amount  thrown  out.  Where 
there  is  an  excessive  amount  of  callus  thrown  out,  there  is 
always  a  possibility  that  a  portion  of  it  will  be  absorbed, 
and  it  is  a  fact  that  there  is,  in  the  normal  case,  part,  of 
the  callus  absorbed,  even  after  union  takes  place — it  goes 
on  for  months.  Q.  Is  there  any  way,  now,  that  the  sur- 
geon treating  such  a  fracture  as  the  plaintiff  had  can  tell 
whether  there  is  excessive  callus  being  thrown  out,  sufficient 
to  cause  a  bridge  between  the  radius  and  ulna,  until  he 
actually  makes  the  test  and  finds  the  arm  will  not  rotate? 
A.  No.  The  time  when  it  is  safe  to  rotate  is  not  the  same 
in  any  two  individuals.  While  it  might  be  proper  with  one 
person  in  four  or  five  weeks,  in  another  case  it  might  not 
be  safe  to  rotate  within  six  or  seven  weeks.  When  it  is 
proper  to  rotate,  is  a  matter  of  judgment.  I  think  it  can 
be  determined  by  an  outsider  as  well  as  by  the  attending 
))h,vsiciau.  Even  where  there  is  excessive  callus,  and  rota- 
tion is  obstructed,  no  one  can  be  sure  that  the  excessive 
callus  would  not  be  absorbed.  When  I  last  saw  the  arm 
after  my  operation,  he  could  rotate  and  supemate  the  arm 
freely.  He  had  all  the  functional  use  of  the  arm  he  ever 
had.  In  the  face  of  the  highest  degree  of  skill  and  care, 
there  is  practically  never  a  straight  line  after  a  fracture. 
Skill  and  care,  even  the  best,  will  not  mend  a  broken  bone 
and  make  it  just  as  good  as  before  the  break  or  fracture, 
and  will  not  insure  that  there  is,  after  the  healing,  the  same 
space  between  the  ulna  and  radius  as  before.  As  much  de- 
pends upon  the  conduct,  constitution,  and  habits  of  the 
patient  as  upon  the  physician  or  surgeon  attending  him. 
Where  a  fracture  of  the  radius  is  caused  by  the  kick  of 
a  horse,  there  is  liable  to  be  some  damage  done  to  the  ulna. 
That  would  encourage  inflammation  of  the  ulna,  and  the 
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bruise  and  inflammation  would  encourage  the  formation 
of  callus,  such  as  would  bridge  over  between  the  two  bones. 
No  physician  could  prevent  that" 

Dr.  Heatland,  for  the  plaintiff,  testified,  in  substance, 
that,  as  soon  as  a  human  bone  is  broken,  nature  immedi- 
ately starts  the  process  of  repair,  by  throwing  out  an  ex- 
udate, in  the  form  of  serum,  that,  in  the  course  of  time, 
runs  around  the  fracture  and  thickens,  and  forms  a  jelly- 
like mass,  and  then  that  forms  into  a  harder  substance, 
called  callus,  and  it  is  that  callus  that  causes  the  bone  to 
unite,  and  this  acts  as  a  splint  around  the  bona 

"The  closer  the  bones  are  got  together,  the  less  of  this 
jelly-like  substance  is  thrown  out,  and  the  farther  apart 
the  bones  are,  the  more  has  to  be  thrown  out,  to  bridge 
over  the  space.  If  it  were  found  that  the  bones  had  ad- 
hered together  at  the  place  of  the  fracture,  and  the  adhe- 
sion was  not  too  strong,  and  the  fracture  held  fairly  strong, 
it  is  possible  that  it  might  be  overcome  by  forcible  rota- 
tion; and  if  not,  the  only  other  method  left  would  be  to 
open  the  arm  and  chisel  away  or  remove  that  part  of  the 
callus.  The  callus  might,  in  time,  absorb  and  disintegrate 
itself,  if  the  adherence  was  a  small  one.  It  might  thin 
enough  so  that  it  could  break  loose  by  muscular  exertion." 

He  further  testified : 

"If  a  fracture  is  properly  reduced,  the  bone  is  put  in 
proper  apposition,  there  is  but  little  pain  in  the  process  of 
healing.  There  is  always  a  slight  pain  at  first,  on  account 
of  the  swelling  and  the  pressure  on  the  nerves;  but  if  there 
is  excessive  pain,  and  it  continues,  it  shows  that  something 
is  wrong.  If  the  fracture  has  not  been  properly  reduced, 
it  might  be  the  cause  of  the  pain." 

He  further  testified  that,  if  the  fracture  is  properly  re- 
duced, there  is  practically  no  loss  of  motion  or  function. 
There  may  be  temporarily,  but  in  course  of  time,  that  func- 
tion will  be  restored,  and  the  arm  be  practically  as  good  as 
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before.  But  in  case  of  a  fracture  from  the  kick  of  a  horse, 
there  might  be  more  or  less  injuries  to  the  soft  part  sur- 
rounding the  seat  of  the  fracture.  There  might  be  hemor- 
rhage surrounding  the  fracture.  There  might  be  laceration 
of  the  tissues  surrounding  the  seat  of  the  fracture.  To  at- 
tach significance  to  pain,  we  would  have  to  find  out  the  ex- 
tent to  which  the  nerves  were  involved  in  an  injury.  Some 
people  are  more  susceptible  to  pain  than  others.  In  the 
same  injury,  the  pain  will  be  di£Ferent  in  different  persons. 
There  is  more  or  less  swelling,  in  case  of  a  fracture  of  the 
radius,  and  the  swelling  depends  upon  the  amount  of  in- 
jury to  the  soft  parts  surrounding  the  fracture.  Nature 
will  sometimes  throw  out  more  callus  than  is  necessary. 
The  amount  thrown  out  depends  a  good  deal  on  the  extent 
of  the  injury,  and  the  amount  of  irritation.    The  amount  of 

callus  that  nature  throws  out  is  something  the  physician 

• 

has  no  control  over,  unless  he  allows  irritation,  and  that  so 
excites  it.  The  closed  method  is  the  ordinary  method  of 
treating  fracture.  The  open  method  should  not  be  resorted 
to  unless  the  closed  method  fails.  There  is  danger  of  in- 
fection from  the  open  method.  There  is  sometimes  a  bad 
result,  in  the  face  of  the  most  skillful  treatment.  All  the 
surgeons  can  do  is  to  put  the  bones  in  apposition  and  put 
the  splints  on^  and  then  it  depends  upon  nature  and  the 
patient  himself,  as  much  as  upon  the  surgeon,  as  to  the  re- 
sult. The  cases  where  there  is  a  perfect  union  of  a  fracture, 
with  no  deformity  at  all,  are  rare.  There  is  no  fixed  time 
in  which  the  bones  will  unite.  Sometimes  they  will  not 
unite  at  all,  under  most  skillful  treatment.  It  is  possible 
that,  in  a  fracture  from  the  kick  of  a  horse,  the  periosteum 
of  the  ulna  might  be  injured.  If  there  was  a  bruising  of 
the  periosteum  of  the  ulna  on  the  side  that  is  next  to  the 
radius,  at  or  near  ihe  seat  of  the  fracture,  that  might  pro- 
duce a  complication. 

Dr.  Cram  was  called,  and  testified  that  the  fracture 
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may  have  been  properly  reduced,  and  gone  wrong  subse- 
quently;  but,  if  it  had  been  properly  reduced,  it  certainly 
did  not  maintain  the  properly  reduced  condition,  otherwise 
there  couldn't  be  an  abnormal  condition  at  any  time  after- 
wards. 

''It  has  nothing  to  do  with  the  skill  of  the  physician  in 
the  case  at  all.  The  physician  may  have  skillfully  reduced 
the  fracture  and  put  on  his  dressing,  and  it  may  have  been 
knocked  out  afterwards  and  never  been  reduced  again ;  but 
the  bones  indicate  in  the  picture  a  union  in  an  imperfect 
apposition.  [It  will  be  noted  from  the  testimony  of  Dr. 
Cremin  that  the  pictures  did  not  show  the  true  condition  of 
the  bones  as  he  found  it  upon  incision.]  The  adherence 
of  the  radius  and  ulna  would  not  have  anything  to  do  with 
causing  the  pain,  unless  the  nerve  was  involved;  but  in  a 
cajlus,  that  is  often  the  case.  That  is  where  the  nerve  is. 
*The  nerve  is  involved  in  the  callus,  and  the  callus  is  harden- 
ing and  causes  an  increased  pain.  The  amount  of  pain 
depends  upon  the  injury  to  the  soft  parts  and  the  nerves 
surrounding  the  fracture.  A  nerve  may  be  involved  in  the 
callus  formed,  and  thus  cause  pain." 

Dr.  Brock,  called  for  the  plaintiff,  testified  that  if,  in 
the  operation  on  September  26,  1914,  it  was  found  that  the 
callus  had  overflowed  from  the  broken  riidius  and  ad- 
hered to  the  ulna  for  an  inch  or  an  inch  and  a  half,  abso- 
lutely preventing  rotation,  the  only  way  it  could  be  rem- 
edied  was  by  sawing  or  chiseling  off  the  superfluous  callus. 

We  have  not  attempted  to  set  out  all  the  evidence,  but 
have  set  out  all  the  evidence  bearing  upon  the  negligence 
charged  in  the  petition. 

There  is  no  direct  evidence  that  the  fracture  was  not 
properly  reduced,  no  direct  evidence  that  the  splints  and 
bandages  were  not  the  splints  and  bandages  that  are  usu- 
ally and  ordinarily  used  by  ij^hvMinans  in  the  treatment  of 
such  injuries,  no  direct  evidence  that  they  were  not  prop- 
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erly  placed  on  the  arm  by  the  doctor  at  the  time.  We  have 
only  the  following  showing  as  a  basic  fact  upon  which  to 
conclude,  deductively,  that  the  fracture  was  not  properly 
reduced,  or  that  the  proper  appliances  were  not  made  to 
hold  it  in  position  after  reduction:  Some  of  the  doctors 
called  by  the  plaintiff  testified  that,  from  an  examination 
of  the  X-ray  pictures,  the  bone  did  not  there  appear  to  have 
been  placed  in  proper  apposition,  and  that  the  alignment 
was  not  perfect;  and  that  this  condition  might  be  due  to 
the  manner  in  which  the  fracture  was  reduced  in  the  first 
place,  or  to  the  manner  in  which  it  was  treated  after  it  was 
reduced. 

There  are  authorities  saying  that,  where  the  condi- 
tion found  upon  an  examination  is  of  such  a  character,  so 
out  of  harmony  with  conditions  that  ought  to  exist  under 
proper  treatment,  a  physician,  seeing  the  result,  may, 
as  an  expert,  testify  that  the  proper  treatment  was  not  ad- 
ministered, or  such  a  result  would  not  be  found.  Now  it  is 
true,  as  a  general  proposition,  that  the  result  furnishes  no 
evidence  of  negligent  treatment,  but  some  cases  may  arise 
where  evidence  of  the  poor  result  alone  might  convince 
an  expert  that  the  treatment  must  have  been  improper. 
An  opinion  based  upon  such  a  showing  would  be  competent 
evidence  to  establish  the  ultimate  fact  charged.  But  such 
a  case  is  not  before  us  here.  The  only  expert  called  by  the 
plaintiff  who  is  shown  to  have  been  in  a  position  to  know 
just  what  the  condition  of  the  bone  was  after  it  had  healed, 
and  the  manner  in  which  the  fracture  was  reduced,  is  Dr. 
Cremin,  and  he  tells  us  that  he  found  the  bone  in  proper 
apposition,  and  properly  healed;  that  the  alignment  was 
as  good  as  you  could  expect,  under  the  conditions  which  he 
found  there.  The  only  condition  which  he  found  that  re- 
quired  treatment  was  the  callus  which  nature  throws  out, 
and  over  which  the  attending  physician  has  no  control. 
It  seems  that  an  excessive    amount  of    callus    had    been 
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thrown  out  around  the  wounded  part.  The  excessi.Te  callnSy 
as  this  record  shows,  may  be  doe  to  many  causes,  none  of 
which  are  under  the  control  of  the  attending  physician ;  and 
a  careful  examination  of  the  X-ray  pictures  shows  that 
the  deformity  appearing  in  the  pictures  is  caused  by  the 
excessive  callus,  and  when  this  was  removed,  the  arm  was 
left  with  all  its  functional  properties  normal.  It  is  appar- 
ent that  the  plaintiff  relies  upon  n^ligence — ^negligence  of 
the  attending  physician  in  the  treatment  of  the  arm.  It 
rests  on  the  plaintiff,  therefore,  to  show  affirmatively  that 
the  condition  of  which  he  complains  was  due,  at  least  in 
some  measure,  to  the  negligence  of  the  physician,  in  respect 
to  the  matters  relied  upon  as  constituting  negligence.  A 
verdict  to  the  effect  that  the  doctor  was  negligent  in  reduc- 
ing the  fracture,  or  negligent  in  the  treatment  of  the  frac- 
ture after  it  was  reduced,  would  rest,  necessarily,  upon  mere 
speculation.  The  evidence  pointed  to  no  act  of  negligence 
on  the  part  of  the  defendant.  Every  doctor  who  testifies 
or  who  assumes  to  say  that  the  result  was  not  perfect,  tells 
us,  in  this  record,  that,  even  with  the  best  treatment,  with 
the  fracture  perfectly  reduced,  and  proper  bandages  and 
appliances  used  to  keep  it  in  position,  the  condition  here 
found  might  fairly  be  expected.  There  is  no  implied  guar- 
anty of  results,  and  all  the  law  demands  is  that  the  practi- 
tioner bring  to  the  service  of  his  patient  and  apply  to  the 
case  that  degree  of  skill  and  care,  knowledge  and  attention, 
ordinarily  possessed  and  exercised  by  practitioners  of  the 
medical  profession  under  like  circumstances  and  in  like 
localities;  and  it  is  the  general  holding  of  the  courts  that  the 
bare  fact  that  full  recovery  does  not  result,  or  that  a  sur- 
gical operation  is  not  entirely  successful,  is  not,  in  and  of 
itself,  evidence  of  negligence;  and,  in  the  absence  of  any 
showing  from  those  learned  in  the  profession  that  there  was 
a  failure  to  do  that  which  ought  to  have  been  done  in  the 
treatment  of  the  injury',  or  that  there  was  that  done  which 
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ought  not  to  have  been  done  in  the  treatment  of  the  injury, 
there  can  be  no  recovery.  The  fact  upon  which  negligence 
is  predicated  must  be  shown,  either  affirmatively,  by  direct 
evidence,  or  deductively,  by  conditions  shown  to  exist  after 
the  treatment.  But,  as  said  before,  conditions,  even  though 
they  show  bad  results,  are  not,  in  and  of  themselves,  suffi- 
cient; but  such  results  may  form  a  basis  upon  which  an  ex- 
pert, learned  in  the  profession,  may  be  permitted  to  base  an 
opinion  that  the  operator  failed  in  the  full  discharge  of  his 
dutv  in  the  treatment  of  the  case,  or  the  results  would  not 
appear  as  they  are.     We  affirm  that,  in  this  record,  there 

m 

is  no  testimony  from  any  expert  offered  by  the  plaintiff  af- 
firming that  the  treatment  made  by  the  defendant  was  not 
good,  based  upon  the  result  as  it  actually  existed,  and  wad 
actually  found  to  exist  by  Dr.  Cremin  when  he  made  the 
incision  baring  the  bone  and  finding  its  true  condition.  The 
most  that  can  be  said  of  the  experts  who  have  testified  for 
the  plaintiff  is  that,  in  their  opinion,  based  upon  an  examin- 
ation of  the  X-ray  pictures,  the  bones  were  not  in  proper  ap- 
position ;  or,  if  originally  placed  in  proper  apposition,  were 
not  held  there  by  the  treatment  which  the  plaintiff  received 
at  the  hands  of  the  defendant.  But  it  also  appears,  from 
the  plaintiff's  own  expert,  that  these  X-ray  pictures  do  not 
show  the  true  condition  of  the  bone,  its  position  and  align- 
ment, as  it  was  actually  found  by  him  when  he  made  the 
incision  baring  the  bone,  and  do  not  show  the  true  rela- 
tionship of  the  radius  to  the  ulna,  and  the  true  condition 
of  the  fracture.  Dr.  Cremin's  testimony  leads  the  mind 
to  the  conclusion  that  the  only  defect  or  deformity  found  was 
due  to  the  excessive  callus  adhering  to  the  ulna ;  that,  when 
this  was  chiseled  awav,  the  arm  was  left  with  all  its  func- 
tions  perfectly  normal.  All  the  doctors  say  that  the  incision 
is  the  last  thing  to  be  resorted  to;  that  the  closed  method 
should  be  followed,  until  it  is  conclusively  shown  that  the 
callus  is  not  reducing  itself  in  a  natural  way,  and  that  rota- 
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tion  cannot  be  brought  about  by  manipulation.    Then  is  the 
open  method  resorted  to.- 

There  is  nothing  in  this  record  to  show  that,  when  the 
plaintiff  ceased  his  treatments  at  the  hands  of  the  defend- 
ant, the  period  had  passed  when  the  doctor,  in  good  judg- 
ment, should  have  resorted  to  the  open  method  for  relief. 
As  said  before,  this  is  purely  a  fact  case.  There  is  no  con- 
troversy as  to  the  law.  Upon  the  facts  shown  in  this  rec- 
ord, we  feel  that  any  verdict  rendered  by  a  jury  would  rest 
upon  the  merest  speculation,  and  could  find  no  support  in 
any  tangible  fact  shown  by  the  plaintiff.  A  verdict  for 
the  plaintiff  could  not  stand,  upon  this  record,  and  the 
court  was  justified  in  directing  a  verdict  for  the  defendant, 
and  its  action  in  so  doing  is — Affirmed. 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


B.  I.  Rbdfield,  Appellee,  v.  Boston  Piano  &  Music  Com- 
pany^ Appellant. 

PLEADING:     Motions — Striking  Nondefensive  Matter^^Master  and 

1  Servaat.  Nondefensive  matter  is  properly  stricken  on  motion. 
So  held  where,  in  an  action  for  damages  for  the  wrongful  dis- 
charge of  a  servant,  the  master  pleaded  that,  prior  to  the  con- 
tract of  employment,  the  servant  had  represented  that  he  was 
a  skillful  salesman;  but  did  not  plead  that  the  representation 
was  false. 

PLEADING:      Issue,    Proof,    and    Variance— Evidence   Admissible. 

2  Principle  recognized  that  one  may  not  prove  that  which  he  has 
not  alleged.  | 

APPEAL  AND  EBBOB:     Harmless  Error — ^Failure  to  Show  Nature  | 

3  of  Answer  Sought.  Error  may  not  be  predicated  on  the  exclu-  | 
sion  of  general  and  indefinite  questions,  accompanied  with  no  I 
showing  concerning  the  nature  of  the  answers  which  were  i 
sought  to  be  elicited. 

MASTEB  AND  SEBVANT:     The  Belation— Wrongful  Discharge — 

4  Defense.  A  master  may  not,  in  defense  of  an  action  for  wrong- 
ful discharge,  plead  and  prove  that  he  offered  to  retain  the 
servant  in  his  employ  at  a  reduced  wage. 
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IfiASTEB  AND  SERVANT:     The  Belation— Wrongful  Dlscliarge — 

5  Defense.  A  master  may  not,  in  defense  of  an  action  for  wrong- 
ful discharge,  plead  and  prove  that  the  servant,  since  the  dis- 
charge, has  made  "profits"  out  of  his  business  ventures,  and 
should  account  therefor. 

EVIDENCE:     Belevancy,  Competency,  and  Materiality— Siaster  and 

6  Servant — Correeipondence  Relative  to  Discharge.  In  an  action  by 
a  servant  for  wrongful  discharge,  the  correspondence  relative 
thereto  which  passed  between  the  parties  may  become  compe- 
tent, relevant,  and  material. 

Appeal  from  Johnson  District  Court. — R.  P.  Howbll,  Judge. 

Decembbe  11,  1917. 

Rehearing  Denied  March  18,  1918. 

Action  at  law  to  recover  upon  a  contract  of  employ- 
ment. There  was  a  verdict  and  judgment  for  plaintiff,  and 
defendant  appeals. — Affirmed. 

C.  H,  Van  Law  and  0.  A.  Byington,  for  appellant. 

Dutoher,  Davis  d  Hamhrecht,  for  appellee. 

Weaver,  J. — The  plaintiff  sues  to  recover  for  damages 
for  his  alleged  wrongful  discharge  from  defendant's  em- 
ployment, and  sets  out  the  written  agreement  by  which  de- 
fendant engaged  his  sen  ices  for  one  year  from  September 
1,  1914,  at  the  rate  of  f  150  per  month.  The  defendant  in 
answer  admits  making  the  contract,  and  that,  on  January 
7,  1915,  it  discharged  the  plaintiff  from  its  service;  but  al- 
leges that  such  discharge  was  justified  by  the  failure  of 
plaintiff  to  properly  perform  the  work  for  which  he  was 
employed.  Many  other  things  are  pleaded  in  defense,  muc}f. 
of  which  is  irrelevant  or  merely  argumentative.  In  so  far 
as  they  present  defeAsive  or  issuable  matter,  they  will  be 
considered  in  the  course  of  this  opinion.  A  counterclaim 
was  also  pleaded  for  the  recovery  of  damages  which  it  al- 
leged it  had  sustained  by  plaintiff's  failure  to  perform  his 
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work  properly.  On  trial  to  a  jury,  there  was  returned 
for  plaintiff  a  verdict  for  f792.20,  with  interest  from  Sep- 
tember 1,  1915.  Many  errors  are  assigned,  but  we  shall 
give  attention  to  such  only  as  have  been  argued. 

I.    Complaint  is  first  made  of  the  nil- 
1.  plkading:  ing  of  the  trial  court  striking  out  certain 

motions :  ^  ^ 

striking  non-      matter  in  the  third  division  of  the  answer. 

defensive  mat- 

and  sSvant!        "^^^  matter  SO  referred  to  by  counsel  is  to 

the  effect  that,  before  making  the  contract, 
plaintiff  represented  to  the  defendant  that  he  possessed  the 
necessary  skill  and  experience  to  perform  the  duties  of  the 
position,  and  that  defendant,  relying  thereon,  entered  into 
the  agreement.  Counsel  say  in  argument  that  such  repre- 
sentations were  material,  and  that  if,  on  trial,  they  were 
found  to  be  false,  and  plaintiff  was  not  qualified  for  the 
position,  it  would  justify  his  discharge.  Conceding  the  cor- 
rectness of  the  abstract  proposition  of  law  as  stated,  it  is 
suflBcient  response  to  say  that  the  so-called  aflBrniatlve  de- 
fense in  this  division  of  the  answer  contains  no  allegation 
whatever  that  the  representations  there  charged  to  have  been 
made  were  not,  in  fact,  true.  The  matter  stricken  pleaded 
no  defense,  and  in  striking  it  out,  defendant  suffered  no 

prejudice.    Appellant  seeks  to  avoid  the  ob- 

^'  l^sue^'proof.        vious  effect  of  this  condition  of  the  record 

e?idenSe*\T'     by  pointing  out  that,  on  the  trial,  it  offered 

"  ^    ^'  evidence  on  the  same  proposition,  but  it  was 

ruled  out;  and  error  is  assigned  on  this  ruling  also.     But 

this  is  immaterial;  for  appellant  raised  no  such  issue  in 

its  answer,  and  it  was  not  entitled  to  prove 
8.  Appeal  and        a  defense  not  pleaded.    Moreover,  the  ques- 

BRBOR :    harm-  *  '  ^ 

less  error :  fall-   fjon  to  which  auswcr  was  cxcluded  was  a 

are  to  snow 

swer'^^ought        uiere  inquiry  as  to  what  conversation  tho 

witness  had  with  plaintiff  on  the  subject  of 
his  prior  experience  and  his  competency  for  the  work. 
There  was  no  statement  or  suggestion  to  the  court  concern- 


March  1918]  Redfield  v.  Boston  P.  &  M.  Co.  197 

ing  the  nature  of  the  answers  to  be  elicited  from  the  wit- 
ness, or  offer  to  show  that  the  plaintiff's  statements  on  such 
occasion  were  false  or  misleading.    There  was  no  error  in 
the  ruling  complained  of. 
,  „  II.    Appellant  further  assigns  error  on 

4.  Master  and  x-*-        -  o 

the^^tton         ^^^  ruling  of  the  court  in  striking  out  the 

^a?^^?^d^*^'      seventh   division   of  the  answer.    The  di- 

'^^  vision  of  the  answer  here  referred  to  af- 

fords  something  of  a  novelty  in  the  line  of  defenses  to  an 

action  for  breach  of  contract  of  employment.     We  quote 

it  in  the  pleader's  own  language,  as  follows: 

"For  further  answer,  and  by  way  of  affirmative  defense, 
this  defendant  avers  and  charges  the  fact  to  be  tTiat,  after 
the  dismissal  of  the  plaintiff  from  the  services  of  the  defend- 
ant company,  the  plaintiff  refused  to  continue  in  the  em- 
ploy of  the  defendant  company  in  a  clerical  capacity  at  the 
offered  salary  of  flOO  per -month  until  the  first  day  of  Sep- 
tember, 1915;  that  the  plaintiff  wholly  failed  to  use  any 
diligence  in  seeking  employment  elsewhere,  after  he  had 
refused  the  employment  thus  offered  him  by  the  defendant. 
However,  this  defendant  avers  and  charges  the  fact  to  be 
that  the  plaintiff  has  been  and  is  now  employed  in  and 
about  Roswell,  in  the  state  of  New  Mexico,  as  the  manager 
and  superintendent  of  a  fruit  farm,  and  that  the  plaintiff 
has  other  business  interests  to  which  he  has  devoted  his 
time  and  attention,  and  from  which  he  has  derived  profit 
to  himself,  and  for  which  he  in  no  ways  now  accounts; 
that,  for  all  of  which  reasons,  the  defendant  denies  it  is  in- 
debted to  the  plaintiff  in  any  amount  whatsoever." 

That  an  employer  may  discharge  an  employe,  contrary 
to  the  terms  of  his  contract,  and  then  plead  and  prove,  by 
way  of  affirmative  defense  to  an  action  for  damages,  that 
he  offered  to  retain  plaintiff  in  his  service  on  condition 
that  the  latter  would  accept  compensation  at  a  fraction  of 
the  contract  wage,  is  so  opposed  to  all  reason  and  authority 
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that  its  bare  statement  is  its  own  sufficient  refutation. 
,  ^,  Scarcely  more  reasonable  is  the  further 

5.  Master  and  ^ 

fhe^^reiation  •       allegation  that  the  plaintiff  has  been  em- 

discharge:  ployed,  since  his  discharge,  as  manager  and 

defense.  superintendent  of  a  fruit  farm,  and  "has 

other  business  interests  from  which  he  has  received  profits 

for  which  he  in  no  ways  accounts."     If,  as  a  matter  of 

fact,  the  plaintiff  has  obtained  other  employment  which 

should  be  taken  into  account  in  ascertaining  the  damage  he 

has  sustained  by  his  discharge,  the  defendant  was  entitled 

to  show  that  fact  by  any  proper  evidence,  without  specially 

pleading  the  fact  as  a  defense.     But  the  plaintiff  is  under  no 

duty  to  "account"  to  the  defendant  or  to  the  court  for  any 

"profits"  he  may  have  acquired  from  his  business  interests. 

The  matter  found  in  this  division  of  the  answer  is  not 

only  redundant,  but  it  also  is  frivolous,  and  was  properly 

stricken  out. 

III.  The  appellant's  contention  that  whatever  plaintiff 
earned  for  personal  services  rendered  for  others  during  the 
remainder  of  the  year  after  his  discharge  should  be  consid- 
ered in  reducing  his  damages,  in  case  he  was  found  entitled 
to  recover  at  all,  is  no  doubt  correct;  and,  as  the  court  so 
charged,  it  must  be  presumed  that  the  jury  gave  the  defend- 
ant the  benefit  of  all  such  deductions  as  the  testimony 
showed  it  was  entitled  to.  What  other  income,  if  any,  the 
plaintiff  derived  from  rentals,  or  from  buying  and  selling 
sheep,  or  from  investments  or  business  enterprises  generally, 
is  a  matter  into  which  defendant  had  no  right  to  inquire. 
Had  plaintiff  been  so  fortunate  as  to  discover  a  rich  gold 
mine  in  the  interval  of  his  nonemployment,  proof  of  the  fact 
would  have  been  whollv  immaterial  in  this  case. 
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IV.     On   the  trial,  plaintiff  offered  in 

^'  relevancy,'  evidence  certain  letters  written  him  by  W. 

and'nmt"^^*         F.  Main,  the  president  and  general  manager 

and  ser^nt"    of    the    defendant    corporation,    and    they 

correspond- 
ence relative       were  admitted  into  the  record  over  the  de- 

to  discbarge. 

fendant's  objection.  This  ruling  is  also 
said  to  be  erroneous. 

It  is  diflScuIt  to  understand  upon  what  theory  the  let- 
ters could  properly  have  been  excluded.  Mr.  Main  was  pres- 
ident and  director  of  the  corporation.  Indeed,  the  record 
seems  to  indicate  that,  in  a  very  just  sense  of  the  word,  he 
is  the  corporation,  and  that  it  is  through  and  by  him  that 
the  corporation  speaks.  It  was  he  who  represented  it  in 
employing  the  plaintiff  and  in  discharging  him.  The  let- 
ters relate  almost  exclusively  to  the  matter  of  the  plaintiff's 
hiring,  to  his  services  and  his  discharge.  They  are  very 
pertinent  in  their  bearing  upon  the  merits  of  the  case. 
They  were  clearly  admissible,  and  the  assignment  of  error 
thereon  cannot  be  sustained. 

It  is  finally  contended  that,  in  any  event,  the  verdict  is 
excessive  in  amount.  We  do  not -think  so.  The  jury  was 
fully  justified  in  finding  that  plaintiff's  discharge  was  wrong- 
ful. It  ^^^as  made  when  only  about  four  months  of  the  year 
of  employment  had  passed.  For  the  remaining  eight 
months,  plaintiff's  wages,  at  the  agreed  rate,  would  amount 
to  |1 ,200.  The  verdict  returned  was  for  f 792.20,  indicating 
that  the  jury  had  given  the  appellant  the  benefit  of  a  reduc- 
tion of  about  |400  on  account  of  plaintiff's  earnings  from 
other  sources.  This  was  a  fairly  conservative  estimate,  and 
the  verdict  must  be  permitted  to  stand. 

The  merits  of*  the  controversy  are  clearly  with  the  ap- 
pellee. Other  questions  suggested  by  counsel  are  governed 
by  the  conclusions  already  announced,  and  require  no  fur- 
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ther  consideration.     The  judgment  of  the  district  court  is — 
Affif'med, 

Gaynor,  C.  J.,  Preston  and  Stevens^  JJ.,  concur. 


Selma  Savings  Bank,  Appellee,  v.  H.  A.  Hinkle,  Appel- 
lant. 

BILLS    AND    NOTES:      Delivery— Conditioiuil    Delivery— Principal 

1  and  Surety.  A  surety  on  a  promissory  note  may  show,  against 
the  original  payee,  and  as  a  complete  defense,  that  the  note 
in  question  was  delivered  to  said  payee  on  the  condition  that 
said  note  should  not  become  effective  against  the  surety  until 
the  payee  first  secured  from  the  principal  maker  certain  speci- 
fied indemnity  in  favor  of  the  surety,  and  that  the  payee  whol- 
ly failed  to  fulfill  said  condition. 

PBINCIFAL  AND  SURETY:     Discharge  of  Surety— When  Liability 

2  Be-attaches.  When  a  promissory  note  upon  which  one  is  liable 
as  surety  is  surrendered  and  cancelled  by  being  computed  and 
embraced  in  a  new  note  to  the  same  payee,  and  signed  by  the 
same  principal  and  surety,  and  said  new  note  never  becomes  ef- 
fective against  the  surety,  by  reason  of  the  nonfulfillment  of 
the  condition  upon  which  It  was  delivered,  the  former  liability 
of  the  surety  under  the  old  surrendered  and  cancelled  note  im- 
mediately re-attaches  (in  equity). 

Appeal  from  Van  liuren  Distnct  Court. — Seneca  Cornell, 

Judge. 

March  18,  1918. 

Suit  on  a  promissory  note.     Opinion  states  the  facts. 
Both  parties  appeal. — A  ff ironed  on  both  appeals. 

Walker  cG  McBeth,  for  appellant. 

J,  C,  Calhoun  and  ^loan  &  Sloan,  for  appellee. 

Gaynor,  J. — This    case   was   originally 

^  Sotes  i^Teiiv-      brought  on  a  |545  note,  executed  by  one 

Monai"'^^^^^^^^^^         narlan  to  the  plaintiff,  on  which  this  de- 

cfpai  and"  fcndant  was  surety.     In  that  case,  no  de- 

«"rety.  fense  was  made  by  Harlan,  the  maker  of 
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the  note;  but  this  defendant,  Hinkle,  interposed  defenses 
that  are  now  urged  here.    The  cause  was  tried  to  a  jury, 
and,  at  the  conclusion  of  the  testimony,  the  court  directed 
a  verdict  for  the  plaintiff.    From  this,  defendant,  Hinkle, 
appealed,  and  the  cause  wa9  reversed,  on  the  ground  that 
the  defense  interposed  was  a  good  defense  if  the  facts  upon 
which  the  defense  was  predicated  were  proven,  and  that  the 
evidence  presented  a  fair  question  for  the  jury  as  to  the 
sufficiency  of  the  proof  to  establish  the  defense.    That  case 
is  reported  in  1()7  Iowa  678.     The  case  was  remanded  to 
the  district  court  and  another  trial  had,  but,  upon  the  sec- 
ond trial,  plaintiff  amended  its  petition,  alleging  that  the 
plaintiff  accepted  the  f545  note  in  full  payment  of  three 
other  notes,  on  one  of  which  defendant,  Hinkle,  was  surety ; 
that  this  note  on  which  defendant  was  surety  was  surren- 
dered on  the  theory  that  the  f  545  note  was  delivered  in  lieu 
of  that  note;  that  note  was  a  f375  note.     In  such  amend- 
ment, plaintiff  says  that,  in  the  event  the  court  should  find 
that  said  |545  note  was  delivered  to  plaintiff  upon  the  con- 
ditions alleged  by  the  defendant,  Hinkle,  then  the  |375  note 
was  surrendered  and  cancelled  through  a  mistake,  and  plain- 
tiff is  entitled  to  have  said  settlement  and  delivery  set  aside 
and  held  for  naught.    That,  in  the  event  the  court  should 
find  and  determine,  for  any  reason,  that  the  said  f545  note 
was  delivered  to  plaintiff  on  conditions,  and  that,  because  of 
snch  conditions,  the  same  did  not  become  effective,  then, 
the  plaintiff  alleges,  the  said  |375  note  has  not  been  paid, 
and  is  due  and  still  the  property  of  the  plaintiff,  and  he 
asks  that,  in  that  event,  plaintiff  have  judgment  for  the 
f375,  with  interest. 

Upon  the  filing  of  this  amendment  to  the  petition,  with- 
out objection,  the  cause  was  transferred  to  equity.  Upon 
this  trial,  the  court  found  that  the  f545  note,  the  one  origi- 
nally sued  upon,  did  not  become  effective  as  an  obligation 
against  the  defendant,  but  found  that  in  the  $545  note  was 
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included  this  $375  note,  which  was  also  signed  by  the  de- 
fendant as  surety,  and  that,  by  failure  of  the  f545  note  to 
become  effective,  for  the  reasons  urged  by  the  defendant, 
the  payment  and  delivery  of  the  f375  note  should  be  can- 
celled and  set  aside,  and  plaintiff  allow^ed  to  recover  on  the 
1375  note,  wuth  interest. 

Plaintiff  appeals  from  the  holding  of  the  court  that  it 
was  not  entitled  to  recover  on  the  amount  of  the  f545  note. 
Defendant  appeals  from  the  finding  of  the  court  in  favor 
of  the  plaintiff  on  the  $375  note. 

A  proper  understanding  of  this  case  makes  it  necessary 
to  state  the  transactions  as  they  appear  in  the  record.  The 
$375  note  on  w^hich  recovery  was  had  was  dated  Decem- 
ber 5;  1911.  It  was  executed  by  Harlan,  and  plaintiff  claims 
that  defendant  was  a  surety  thereon.  This  note  was  due 
in  six  months.  On  March  25,  1912,  Harlan  and  wife  exe- 
cuted another  note  to  plaintiff  bank  for  $30,  payable  on  de- 
mand. On  June  3d,  the  bank  loaned  Harlan  $140,  and  took 
the  note  of  Harlan  and  his  wife  therefor.  So  it  is  appar- 
ent that,  at  the  time  the  $545  note  was  executed,  thci'e  was 
due  from  Harlan  to  the  bank,  if  plaintiff's  contention  is  cor- 
rect, this  $375  note,  a  $30  note,  and  a  $140  note,  making,  in 
all,  $545.  This  $545  note  was  dated  August  20,  1912,  and 
was  signed  by  Harlan,  with  Hinkle  as  surety. 

So  it  is  apparent  that  the  plaintiff  is  asking  an  alterna- 
tive judgment.  First,  he  prays  for  judgment  on  the  $545 
note;  but,  in  the  event  it  is  found  by  the  court  that  the  $545 
note  did  not  become  effective,  then  defendant  asks  judgment 
on  the  $375  note,  which  was  surrendered  on  the  theory  only 
that  the  $545  note  did  become  effective. 

The  defense  urged  by  Hinkle,  the  defendant,  against  the 
enforcement  of  the  $545  note  is  that,  wlien  he  signed  said 
note,  he  signed  it  as  surety  for  Harlan ;  that  some  arrange- 
ment had  been  made  between  him  and  Harlan  by  which  Har- 
lan was  to  give  him  an  assignment  of  his  interest  in  his  fa- 
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ther'fl  estate,  to  secure  him  for  signing  it  as  surety  for  Har- 
lan. The  contention  of  Hinkle  is  that;  when  he  signed  this 
f 545  note  as  surety  for  Harlan^  he  gave  it  and  a  blank  as- 
signment to  the  plaintiff's  cashier,  together  with  instruc- 
tions that,  when  Harlan  and  his  wife  signed  and  acknowl- 
edged the  assignment^  and  signed  a  note  to  him  for  the 
amount  of  the  |545  note,  then  the  |545  note  to  the  bank  was 
to  become  effective,  and  not  before.  That  is,  when  he  de- 
livered this  f  545  note  sued  upon,  it  was  understood  between 
him  and  the  bank  that  that  note,  as  against  Hinkle,  was 
not  to  be  effective  until  this  assignment,  duly  signed  and 
acknowledged  both  by  Harlan  and  his  wife,  and  another 
note  made  by  Harlan  and  his  wife  to  this  defendant, 
Hinkle,  to  represent  the  amount  which  he  had  secured 
by  the  execution  of  the  f545  note,  were  properly  executed 
and  delivered.  It  was  the  claim  of  Harlan,  at  the  time,  that 
he  had  a  one-fourth  interest  in  his  father's  estate,  which 
consisted  of  200  acres  of  land  and  some  personal  property. 
The  assignment  was  left  with  the  bank  for  execution,  in 
accordance  with  such  agreement.  We  think  the  record 
shows  fairly  that  the  understanding  was  that  the  cashier  of 
the  bank  would  procure  the  signature  of  Harlan  and  wife 
to  the  assignment,  have  the  same  duly  acknowledged,  and 
also  secure  from  Harlan  and  his  wife  a  note  in  favor  of  the 
plaintiff,  and  that  the  f  545  note  sued  upon  wUs  not  to  be- 
come effectual,  as  against  Hinkle,  until  this  assignment  was 
procured.  Without  setting  out  the  evidence,  it  appears  that 
this  assignment  was  not  procured,  as  called  for  by  this  un- 
derstanding, and  Hinkle  did  not  become  vested  with  the  in- 
terest of  Harlan  in  his  father's  estate,  to  secure  him  against 
loss  on  this  |545  note,  signed  as  surety.  In  the  former  case 
(167  Iowa  675)  it  was  said: 

"It  is  plain  from  this  recital  that  the  evidence  raise<l 
the  issue  of  whether  the  note  [that  is,  the  f545  note]  was 
to  take  effect  only  on  the  contingency  of  the  bank  first  pro- 
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• 

curing  the  execution  of  the  note  by  Harlan  and  wife,  and 
the  acknowledgment  of  the  assignment  by  them.  •  ♦  * 
That  a  promissory  note  may  be  delivered  on  condition  the 
observance  of  which  is  essential  to  its  validity  between  the 
original  parties  thereto,  is  recognized  by  Section  3060-al6, 
Code  Supplement,  providing  that  in  such  case  *the  delivery 
may  be  shown  to  have  been  conditional^  or  for  a  special 
purpose  only,  and  not  for  the  purpose  of  transferring  prop- 
erty in  the  instrument,'  and  is  in  harmony  with  the  deci- 
sions of  this  and  other  courts.  Wa^-e  v.  ^mith,  62  Iowa  159 ; 
Johnston  V.  Cole,  102  Iowa  109;  Nihlock  v.  Sprague,  200  N. 
Y.  390  (93  N.  E.  1105).  If  the  agreement  was  as  testified 
by  Hinkle,  there  was  never  any  authorized  delivery  of  the 
note,  and  it  never  became  binding  on  the  defendant.  *  •  • 
His  claim  is  that  such  contract  was  never  entered  into  at 
all,  for  that  the  contingency  upon  which  the  note  was  to  be 
deemed  delivered  never  occurred.  Parol  evidence  of  the 
condition  was  admissible ;  for  it  was  not  an  attempt  to  vary 
or  contradict  the  written  instrument." 

We  think  the  court  was  justified  in  finding  that  the  con- 
dition was  exacted  and  was  never  performed,  and  that  the 
note  did  not  become  effectual  as  against  Hinkle,  and  the 
district  court  was  right  in  so  finding. 

The  cause  was    in    equity.    The  court 
2.  peincipal  reached  the  conclusion  that  the  S545  note 

AND    SURETY :  ^ 

diBchargo  Of       ^{^  not  become  effective,  because  of  the  fail- 
surety  :  wnen  ' 

a«ach7s.  ^^  ^^®  ^^  *^^  condition  on  which  it  was  to  be- 
come effective;  that,  Hinkle  having  signed 
that  note  for  f375  as  surety,  and  the  cancellation  thereof 
having  been  made  upon  the  supposition  that  the  f  545  note 
was  effective,  the  cancellation  of  the  f375  note  should  be 
set  aside,  and  judgment  entered  against  the  defendant,  Hin- 
kle, for  the  amount  of  the  f375  note,  with  interest.  It  was 
said  on  the  former  appeal : 

"But  it  is  said  the  cashier  was  without  authority  to 
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surrender  the  old  notes  without  payment.  If  bo,  doubtless 
recovery  thereon  may  yet  be  had  [that  is,  upon  the  old 
notes]." 

As  to  this  |375  note,  the  only  defense  interposed  by  Hin- 
kle  was  that  he  never  signed  the  note.  To  sustain  his  con-  • 
tention,  he  assumes  to  show  that,  on  the  date  this  |375  note 
purports  to  have  been  signed,  he  was  not  in  the  bank.  The 
testimony  on  the  part  of  the  bank  is  that  the  note  was 
signed  in  the  bank  on  the  date  it  appears  to  have  been  signed. 
The  contention  of  the  defendant  is  that  he  was  sick  on  that 
day,  and  had  been  sick  for  several  days  before,  with  throat 
trouble.  The  record  discloses,  we  think,  with  a  fair  degree 
of  certaintv,  that  his  sickness  was  not  of  such  a  character 
as  would  disable  him  from  visiting  the  bank  on  that  day. 
The  distance  from  his  home  to  the  bank  and  return  would 
not  consume  in  passage  over  half  an  hour.  Expert  evi- 
dence w*a8  introduced  by  the  bank,  from  which  it  appears 
that  the  signature  on  this  (375  note  is  in  the  genuine  hand- 
writing of  the  defendant,  Hinkle.  The  evidence  is  of  such 
a  character  that  we  cannot  escape  the  conclusion  that  Hinkle 
is  mistaken  in  saying  that  he  did  not  visit  the  bank  on  that  . 
dav.  More  than  two  vears  had  intervened,  and  undoubt- 
edly  many  things  had  occurred  during  that  intervening  time. 
Hinkle  testified  that  he  was  in  the  habit  of  signing  notes 
as  surety.  He  said,  "In  the  habit  of  helping  fellows  out." 
The  evidence  at  least  convinces  us  that  the  signature  on  the 
(375  note  is  in  the  genuine  handwriting  of  the  defendant, 
Hinkle,  and  that  he  is  bound  by  it. 

The  law  questions  involved  in  this  suit  are,  we  think, 
fairly  settled  in  the  last  decision,  at  least  so  far  as  the  (545 
note  IS  concerned.  As  to  the  second  note,  the  (375  note,  the 
record  presents  only  a  question  of  fact. 

We  are  satisfied  with  the  holding  of  the  court  under  the 


v/ 
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record  made,  and  the  case  is  affirmed  on  both  appeals. — 
Affirmed. 

Preston^  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Peter  Thubsbn,  Appellant,  v.  Albert  Johnson,  Appellee. 

FBAUD:  Evidence — ^Weight  and  Sufficiency.  Evidence  bearing  up- 
on an  exchange  of  properties,  the  exaggerated  values  placed 
thereon  by  both  parties,  and  the  alleged  fraudulent  represen- 
tations inducing  the  trade,  reviewed,  and  held  insufficient  to 
establish  f^aud. 

Ajypeal  from  Pocahontas  District  Court, — N.  J.   Leb^ 

Judge. 

March  18,  1918. 

Suit  in  equity  to  rescind  and  set  aside  a  contract  for 
t:he  sale  of  land.  Upon  trial  to  the  court,  the  petition  was 
dismissed,  and  plaintiff  appeals.  The  material  facts  are 
stated  in  the  opinion. — Affirmed. 

Ralston  d  Shaw  and  J.  if.  Graham,  for  appellant. 

H.  M.  Boornutn^  Y,  lAnghy,  and  J,  M.  Bei^^y,  for  appel- 
lee. 

Weaver,  J. — The  plaintiff,  being  the  owner  of  certain 
machinery,  fixtures,  and  materials  constituting  what  is 
known  as  a  lightning  rod  factory,  at  Council  Bluffs,  Iowa, 
and  the  defendant,  being  the  owner  of  315  acres  of  land 
in  Pocahontas  County,  Iowa,  entered  into  a  written  con- 
tract, under  date  of  December  12,  1912,  whereby  defendant 
undertook  to  sell  and  convey  the  land  to  plaintiff,  at  the 
agreed  price  of  $40,950.  By  the  terms  of  the  contract  the 
defendant  acknowledged  the  receipt  of  an  advance  payment 
of  110,745,  and  plaintiff  undertook  to  pay  the  remainder  of 
the  consideration  by  assuming  an  existing  mortgage  incum- 
brance on  the  land  for  |8,000,  and  by  the  payment  of  the 
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further  sum  of  |22,155  in  cash  on  July  1,  1915,  with  inter- 
est at  six  per  cent  after  February  1,  1913.  Though  not  spe- 
cifically stated  in  the  contract,  it  is  admitted  as  a  fact  that 
the  advance  or  initial  paj^ment  of  f  10,745  on  the  land  waa 
made  by  the  transfer  and  delivery  to  the  defendant  of  the 
lightning  rod  factory,  machinery,  and  materials,  owned  by 
the  plaintiff.  On  October  3,  1913,  this  action  was  begun  to 
cancel  the  contract,  on  the  ground  that  it  had  been  pro- 
cured by  fraud  and  misrepresentation  on  the  part  of  defend- 
ant and  of  others  acting  in  his  Interest.  Issue  being  joined 
upon  these  allegations,  the  trial  court  heard  the  evidence, 
found  that  the  alleged  fraud  had  not  been  sufiSciently  es- 
tablished to  justify  the  equitable  relief  demanded,  and,  as 
already  stated,  dismissed  the  bill. 

The  law  applicable  to  cases  of  this  character  is  too  fa- 
miliar to  be  the  subject  of  dispute  between  counsel,  and  the 
arguments  in  this  court  have  been  directed  almost  exclu- 
sively, as,  indeed,  they  must  be,  to  the  question  of  fact: 
Was  the  procurement  of  this  contract  on  the  part  of  de- 
fendant accomplished  by  fraud  and  misrepresentation? 
_  The  substance  of  the  alleged  fraud  is  that  defendant,  in  per- 
son and  by  his  agent,  one  Frederickson,  and  also  by  combin- 
ing and  conspiring  with  one  Hurley  and  one  Smith,  induced 
and  led  the  plaintiff  to  believe  that  the  land  in  Pocahontas 
County  was  of  good  agricultural  quality,  well  located,  not 
subject  to  overflow,  and  reasonably  worth  fl30  per  acre; 
and  that  plaintiff,  having  no  prior  knowledge  or  information 
concerning  said  property,  and  believing  and  relying  upon 
the  truth  of  said  representations,  entered  into  said  contract 
and  assumed  the  obligations  thereof.  It  is  further  charged 
that  said  representations  were  false;  that  the  land  was  of 
very  inferior  quality,  much  of  it  subject  to  frequent  over- 
flow, not  well  adapted  to  agricultural  use,  and  not,  in  fact, 
worth  to  exceed  about  f70  per  acre;  and  that,  having  dis- 
covered the  fraud  so  perpetrated  upon  him,  he  notified  the 
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defendant  of  his  election  to  rescind  the  contract.  As  is 
usual  in  litigation  of  this  character,  the  alleged  representa- 
tions are,  for  the  most  part,  the  subject  of  sharp  conflict  in 
the  testimony,  and,  in  so  far  as  the  alleged  statements  are 
admitted,  their  substantial  truth  is  also  involved  in  con- 
troversy. The  printed  abstract  of  the  testimony  fills  a  vol- 
ume of  250  pages,  and  it  includes  the  examination  of  a  large 
number  of  witnesses;  and  it  is  manifestly  impracticable, 
even  if  it  were  otherwise  desirable,  to  set  it  out,  even  in  con- 
densed form.  Moreover,  as  each  fact  case  depends  so  large- 
ly upon  its  own  peculiar  combination  of  circumstances,  and 
upon  the  ever-varying  degree  of  credibility  of  individual 
witnesses,  its  decision  is  of  little  value  as  a  precedent.  It 
may  be  said,  however,  that  evidence  on  the  part  of  plain- 
tiff tends  to  show  that  he  is  a  native  of  Denmark,  who  came 
to  America  after  he  had  reached  his  majority,  since  which 
time  he  has  lived  principally  in  southwestern  Iowa.  He  is 
a  butter  maker  by  occupation,  and  has  worked  in  that  ca- 
pacity most  of  the  time.  It  appears,  however,  that  he  de- 
veloped some  capacity  for  business  generally,  and,  before 
the  deal  now  in  question,  had  made  various  ventures  in 
buying,  selling,  and  trading  property,  with  a  reasonable  de- 
gree of  success.  The  defendant  is  also  of  Danish  birth,  and 
was  in  business  as  a  merchant  at  Atlantic,  Iowa.  He  was 
also,  to  some  extent,  a  dealer  and  trader  in  lands  and  other 
property.  He  acquired  the  Pocahontas  land  in  1908,  in 
exchange  for  a  stock  of  goods,  at  an  estimated  price  of  f 75 
per  acre,  and  had  owned  it  about  four  years  when  he  made 
the  contract  with  plaintiff.  He  had  listed  it  with  Freder- 
ickson,  an  agent,  for  sale  at  |125  per  acre.  Plaintiff  also 
acquired  the  lightning  rod  property  in  a  trade  or  exchange 
for  other  propertj^  and  desired  to  dispose  of  it  for  land. 
Frederickson  mentioned  to  plaintiff  the  land  owned  by  de- 
fendant, and  suggested  that  he  call  on  defendant  with  ref- 
erence to  it;  but  plaintiff  expressed  the  thought  that  he 
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could  not  well  handle  so  large  a  property.     Within  a  short 
time,  plaintiff,  in  company  with  a  brother,  called  npon  the 
defendant,  and  discussed  the  terms  upon  which  an  exchange 
could  be  made.    Following  this  interview,  and  at  defend- 
ant's suggestion,  the  plaintiflf,  in  company  with  his  brother 
and  Prederickson,  went  to  Pocahontas  County  to  see  the 
land,  and,  after  the  inspection  so  made,  he  returned  home, 
and  the  written  contract  in  suit  was  finally  executed,  and 
the  lightning  rod  property  was  turned  over  to  defendant, 
who  has  since  sold  it.    Defendant  did  not  accompany  plain- 
tiff on  his  trip  to  see  the  land,  and  says  he  told  plaintiff 
to  examine  it  and  satisfy  himself  in  regard  to  it,  and  then, 
if  he  desired,  they  could  further  discuss  the  terms  of  an  ex- 
change.   On  going  to  the  land,  plaintiff  found  erne  Hurley 
in  possession  as  tenant,  and  also  met  Smith,  a  loan  agent, 
at  the  near-by  town  of  Rolfe;  and  he  claims  to  have  been 
considerably   influenced  in  deciding  to  take  the  land   by 
statements  and  representations  made  by  these  men;  and  it 
is  charged  in  the  petition  that  they  were  both  agents  of, 
or  conspirators  with,  the  defendant,  assisting  him  in  de- 
ceiving the  plaintiff  with  respect  to  the  quality  and  value  of 
the  land.     It  must  be  said,  however,  that  the  charge  of  col- 
lusion between  defendant,  Hurley,  and  Smith  is  without  sub- 
stantial support  in  the  record.     It  is  also  urged  that  the  ef- 
fect of  plaintiff's  inspection  of  the  land  as  evidence  that 
he  was  not  deceived  is  lessened  by  the  fact  that  a  slight 
snow  had  just  fallen,  rendering  it  difficult  for  him  to  ascer- 
tain the  quality  of  the  soil  for  himself,  and  rendering  him 
more  dependent  upon  the  defendant's  representations;  and 
this  is  doubtless  true,  in  some  degree,  and  if  it  were  satis- 
factorily shown  that  defendant,  or  Frederickson,  his  agent, 
took  advantage  of  such  situation  to  mislead  him  to  his  in- 
jury, it  would  be  no  defense  to  his  action  for  them  to  say 
that,  had  he  been  more  diligent  in  his  examination,  he  would 
have  discovered  the  deception  and  saved  himself  from  loss. 

Vol.  183  lA.— 14 
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But  the  bald  misrepresentations  charged  by  the  plaintiff 
are  denied  by  the  defendant  and  Frederickson ;  and,  as 
fraud  will  not  be  presumed,  and  the  burdeii  is  upon  plaintiff 
to  establish  it,  as  alleged,  we  are  inclined  to  the  view  taken 
by  the  trial  court  that  the  showing  made  by  plaintiff  is  in- 
sufficient to  justify  the  relief  prayed  for.  The  most  which  can 
be  said  -for  the  plaintiff's  case  is  that  it  presents  some  fea- 
tures which  suggest  ground  for  suspicion  of  fraud;  and,  if 
it  clearly  appeared  that  the  contract  price  of  the  land  gross- 
ly exceeded  its  real  market  value,  we  might  be  inclined  to 
attach  more  weight  to  such  indications.  It  is  evident,  how- 
ever, that  plaintiff,  no  less  than  defendant,  put  a  trading 
price  or  estimate  upon  the  property  he  proposed  to  exchange, 
and  that,  in  each  instance,  such  figure  was  in  excess  of  the 
real  market  value.  Such  is  the  way  of  the  land  trader  in 
general,  and,  if  not  accompanied  with  misrepresentation  or 
deceit,  it  is  entirely  compatible  with  fair  dealing.  Defend- 
ant had  listed  his  land  with  his  agent  for  sale  at  fl25  per 
acre;  but,  in  negotiating  with  plaintiff  for  this  exchange,  he 
made  his.  first  offer  on  the  basis  of  fl35  per  acre.  The 
deal  was  finally  closed  at  f  130  per  acre.  Of  the  testimony 
upon  the  question. of  market  value  at  the  date  of  the  con- 
tract, the  witnesses  for  plaintiff  place  it  at  from  f 60  to  |85 
per  acre,  and  say  it  has  since  advanced ;  while  the  witnesses 
on  the  part  of  defendant  estimate  it  at  from  flOO  to  |125 
per  acre.  On  the  other  hand,  the  trading  price  of  |10,750 
put  upon  the  lightning  rod  property  appears  to  have  been 
several  thousand  dollars  in  excess  of  its  actual  value;  and, 
if  we  make  due  allowance  for  the  exaggeration  of  values  on 
both  sides,  it  is  reasonably  clear  that  defendant  did  not  re- 
alize  in  excess  of  |120  per  acre  for  the  farm.  While  this 
may  have  been  a  good  price,  it  is  not,  in  our  judgment, 
shown  to  be  so  excessive  as  to  suggest  fraud  or  undue  ad- 
vantage, on  the  part  of  defendant.  Indeed,  it  is  difficult 
to  read  the  entire  record  without  a  conviction  that  plain- 
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tiff  became  the  victim  of  his  own  mistake  in  judgment  in 
attempting  so  large  a  transaction  without  sufficient  means 
to  render  the  venture  a  safe  one. 

We  are  satisfied  with  the  conclusion  of  the  trial  court 
that  the  charge  of  actionable  fraud  and  misrepresentation  is 
not  established  by  a  preponderance  of  the  evidence,  and  the 
decree  appealed  from  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Htbvens,  JJ.,  concur. 


Otto  H.  Boeck  et  al.,  Appellees,  v.  Modern  Woodmen  op 

America,  Appellant. 

APPEAIi  AND  EBBOB:  Beversal— Betrial— Law  of  Case.  A  hold- 
ing on  appeal  that  stated  that  evidence  (a)  presented  a  jury 
question,  or  (b)  established  a  complete  defense  to  the  claim 
sued  on,  necessitates  the  same  holding  on  a  subsequent  Appeal 
which  presents  substantially  the  same  evidence. 

Appeal  from  Floyd  DistHct  GouH. — C.  H.  Kellby^  Judge. 

April  1,  1918. 

Action  at  law  upon  a  benefit  certificate  issued  by  the 
defendant,  a  fraternal  insurance  society.  Two  defenses 
were  pleaded.  There  was  a  verdict  for  the  plaintiffs,  and 
the  defendant  appeals. — Reversed. 

Truma/n  PlantZy  Geo.  G,  Perrin,  and  J.  G.  Gamphell,  for 
'   appellant. 

Senneff,  Bliss  d  Witwer,  for  appellees. 

•Evans,  J.— T.  Paul  Boeck  died  November  28,  1909.  At 
the  time  of  his  death,  he  was  a  member  of  the  defendant 
society.  The  benefit  certificate  was  payable,  in  the  first  in- 
stance, to  the  father  and  mother  of  the  insured.  Both  of 
these  having  died  before  the  insured,  the  plaintiffs  herein, 
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being  the  brothers  and  sisters  and  only  heirs  at  law,  claim 
as  such  under  the  terms  of  the  policy.  Boeck  became  a 
member  of  the  order  on  December  28,  1898.  The  first  de- 
fense is  predicated  upon  alleged  fraudulent  representations^ 
and  a  breach  of  warranty  made  in  his  application,  whereby 
he  reported  himself  as  never  having  been  intoxicated,  and 
whereby  he  reported  his  daily  consumption  of  liquor  as  a 
^'glass  of  beer  a  week."  It  is  averred  in  the  answer  that 
Boeck  had  been  intoxicated  prior  to  such  date,  and  that  he 
did  consume  a  greater  quantity'  of  liquor  daily  than  therein 
rejmrted,  and  that  he  thei-eby  breached  his  warranty,  as 
therein  made.  Proof  was  introduced  in  support  of  this  de- 
fense. It  is  urged  by  the  defendant  that  such  proof  was 
conclusive,  and  entitled  the  defendant  to  a  directed  verdict. 
The  case  was  before  us  on  a  former  appeal  (162  Iowa  159). 
We  held  at  that  time  that,  as  to  this  defense,  the  state  of 
the  evidence  was  such  as  entitled  the  plaintiffs  to  go  to  the 
jury.  The  evidence  in  the  present  record  is  not  substan- 
tially different  from  that  in  the  former,  and  we  must,  there- 
fore, treat  pur  former  holding  as  decisive  of  the  question 
now. 

II.  The  second  defense  was  predicated  upon  Section 
14  of  the  certificate  of  insurance,  as  follows: 

"Prohibition  against  Intemperance.  If  any  member  of 
this  society,  heretofore  or  hereafter  adopted,  shall  become 
intemperate  in  the  use  of  intoxicating  liquors,  or  in  the 
use  of  drugs  or  narcotics,  or  if  his  death  shall  result  di- 
rectly or  indirectly  from  his  use  of  intoxicating  liquors, 
drugs,  or  narcotics,  then  the  certificate  held  by  said  member 
shall  by  such  acts  become  and  be  absolutely  null  and  void, 
and  all  payments  made  thereon  shall  be  thereby  forfeited." 

It  is  averred  that  the  death  of  Boeck  did  result  from 
his  use  of  intoxicating  liquors,  and  much  testimony  was  in- 
troduced in  support  of  the  averment.  It  is  urged  by  the 
defendant  that  this  evidence  was  conclusive,  and  entitled 
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'  the  defendant  to  a  directed  verdict.  The  same  question  was 
before  us  on  the  former  appeal,  wherein  we  sustained  the 
defendant's  contention  as  to  this  defense  and  reversed 
the  case  accordingly.  The  evidence  in  that  regard  was  quite 
fully  discussed  in  the  opinion  on  the  first  appeal,  and  the 
discussion  need  not  be  repeated  here.  162  Iowa  163,  164.  It 
is  contended  for  the  plaintiffs  that  the  evidence  in  the  pres- 
ent record  is  materially  different'  from  that  in  the  former, 
and  that  the  former  opinion  is,  therefore,  not  necessarily 
controlling.  This  is  the  crux  of  the  present  appeal.  With 
some  exceptions,  to  be  noted,  the  evidence  introduced  at  the 
last  trial  was  read  from  the  transcript  of  the  former  trial. 
Some  of  the  defendant's  witnesses  were  subpoenaed  for  fur- 
ther cross-examination  by  the  plaintiffs.  Also,  a  medical 
expert  for  the  plaintiffs  answered  a  hypothetical  question. 
Were  the  controlling  facts  in  the  case  materially  modified 
by  this  additional  evidence?  These  facts,  stated  briefly, 
are  that  Boeck  was  a  confirmed  inebriate,  for  several  years 
prior  to  his  death.  He  had  taken  the  Keeley  cure  at  one 
time.  Later,  in  January,  1907,  his  father,  the  then  bene- 
ficiarv  of  his  insurance  certific^ite,  had  filed  information 
against  him  as  an  inebriate,  and  he  was  adjudged  to  be  such, 
and  sent  to  the  asylum  at  Knoxville,  where  he  remained  for 
some  months.  He  returned  again  to  his  home  in  the  vicin- 
ity of  Charles  City,  and  after  a  few  months,  resumed  his 
drinking  habits.  He  was  an  unmarried  man,  forty  years 
old,  at  the  time  of  his  death.  After  his  return  from  the 
asylum,  he  does  not  appear  to  have  engaged  in  any  partic- 
ular line  of  occupation.  In  November,  1909,  he  went  to 
Independence,  and  engaged  a  room  at  a  rooming  hotel. 
He  remained  at  Independence  for  about  a  week.  He  had 
no  apparent  business  there,  except  to  visit  the  saloons, 
which  were  then  in  operation  at  such  place.  He  did  visit 
one  or  more  of  them  constantly,  during  each  day.  He  at- 
tracted the  attention  of  the  city  marshal,  who  was  a  wit- 
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ness  upon  the  trial.  As  a  witness,  he  testified  that  he  no- 
ticed Boeck  as  one  who  was  drinking  heavily,  and  who  was 
intoxicated  much  of  the  time.  On-  two  or  three  occasions, 
the  marshal  ordered  him  to  his  room.  Saturday  afternoon, 
November  28th,  he  asked  his  hotel  landlord,  who  was  a  re- 
tired physician,  for  cocaine.  He  was  at  that  time  "trem- 
bling." Being  refused  the  cocaine,  he  went  down  the  street. 
This  was  the  last  time  that  the  landlord  saw  him.  Later  in 
the  night,  the  landlord  heard  him  return  to  his  room.  The 
marshal  saw  him  in  the  evening,  and  observed  that  he  was 
then  intoxicate<l.  Sunday  morning,  he  was  foui\d  dead  upon 
his  bed.  He  was  fully  clothed.  His  only  companions  in 
death  were  a  bottle  of  whiskey  and  an  empty  whiskey  bottle 
and  a  bottle  of  milk.  The  relatives  were  notified,  and  some 
of  the  plaintiffs  herein  came.  A  coroner's  inquest  was  held, 
and  the  same  was  held  open  until  the  arrival  of  the  rela- 
tives. The  verdict  of  the  coroner's  jury  was  that  he  came  to 
his  death  from  heart  failure,  caused  by  excessive  indulgence 
in  liquor.  The  plaintiffs  caused  proofs  of  death  to  be  made 
to  the  defendant  society.  In  such  proof,  the  cause  of  death 
was  given  as  heart  disease,  caused  by  "alcoholism."  The 
report  of  the  coroner's  inquest  was  also  attached.  These 
proofs  were  verified  by  the  affidavit  of  each  of  the  plaintiffs 
herein. 

The  foregoing  comprise  the  material  and  important 
facts  upon  which  the  former  opinion  was  based.  We  find 
nothing  in  the  additional  oral  cross-examination  of  the  de- 
fendant's  witnesses  which  was  had  at  the  last  trial  which 
modified  any  of  these  facts  to  any  degree.  The  plaintiffs 
introduced  the  testimony  of  some  additional  witnesses. 
One  of  these  was  the  saloon  keeper  at  whose  saloon  Boeck 
had  spent  the  greater  part  of  the  last  week  of  his  life.  The 
purport  of  his  evidence  is  sufficiently  indicated  by  the  fol- 
lowing quotations  therefrom,  which  have  been  selected  by 
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the  plaintiffs  in  their  brief,  and  from  which  we  quote  the 
same. 

"1  never  to  my  knowledge  saw  Mr.  Boeek  in  my  saloon 
when  he  appeared  to  be  under  the  influence  of  liquor  or 
drinking  excessively.  I  saw  him  in  there  at  different  times; 
I  observed  him  drinking  there.  I  saw  him  take  some  drinks. 
*  *  *  Boeck  was  usually  in  the  saloon  in  the  evening.  I 
have  seen  him  there  during  the  day,  but  not  as  often  as 
later  on,  and  I  couldn't  say  that  he  was  in  there  each  day, 
because  I  hardly  think  he  was.  I  became  acquainted  with 
him  in  a  passing  way.  He  would  take  beer,  and  sometimes 
whiskey.  We  didn't  permit  persons  to  remain  around  in 
our  place  intoxicated.  We  mode  it  a  rule  when  we  could 
detect  or  discover  they  were  intoxicated  not  to  have  them 
in  the  place.  *  *  *  I  couldn't  say  whether  he  was  in 
my  saloon  on  Saturday  night  before  he  died.  In  the  con- 
duct of  my  business,  I  would  not  sell  a  man  I  thought  was 
drinking  too  much." 

The  witness  McOready  was  the  doctor  who  was  called 
by  the  coroner  at  the  inquest.  He  also  made  the  affidavit 
pertaining  to  the  cause  of  death  which  was  attached  to  the 
proofs  of  death  and  sent  to  the  defendant  society  by  the 
plaintiffs  herein.  He  testified,  in  substance,  that  his  opinion 
was  not  formed  upon  an  observation  or  examination  of  the 
dead  body,  and  that  he  could  not  have  formed  any  opinion 
as  to  the  cause  of  death  upon  such  ob^rvation,  and  that  he 
formed  his  opinion  upon  the  facts  adduced  at  the  inquest. 
He  also  testified  that  he  wanted  to  make  a  post-mortem  ex- 
amination, but  the  relatives  would  not  permit  it. 

A  medical  witness,  Burke,  was  called  by  plaintiffs.  A 
lengthy  hypothetical  question,  purporting  to  recite  the  facts 
of  the  case,  was  propounded  to  him,  and  was  answered  by 
him.  In  the  additional  testmony  thus  introduced,  we  are 
unable  to  find  anything  that  affects  the  important  facts  con- 
sidered by  us  in  our  former  opinion.    The  testimony  of  the 
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first  witness  simply  sets  forth  his  standards  of  conduct  as 
a  saloon  keeper.  Such  facts  as  appear  in  his  testimony 
corroborate  the  claim  of  inebriety.  Boeck  was  a  stranger  to 
him,  and  a  stranger  in  the  city  of  Independence,  and  had  no 
business  there  except  to  patronize  its  saloons.  There  is 
nothing  in  McGready's  testimony  which  impeaches  or  con- 
tradicts the  verdict  of  the  coroner's  jury.  Such  a  verdict 
always  is,'  or  ought  to  be,  based  upon  the  facts  developed 
by  evidence. 

The  medical  expert  evidence  was  based  purely  on  a 
hypothetical  question.  The  question  was  vulnerable,  but  we 
pass  that.  The  question  was  so  framed  as  to  call  for  the 
opinion  of  the  witness  6n  the  evidence  in  the  case  as  a  whole. 
It  would  be  difficult  to  say  that  a  medical  expert  would 
be  any  more  competent  to  answer  it  than  would  any  other 
intelligent  witness  or  juror.  Be  that  as  it  may,  the  answer 
of  the  witness  added  nothing  to  the  case.  At  the  close  of 
the  hypothetical  statement,  which  is  too  lengthy  to  be  set 
forth  herein,  the  following  questions  and  answers  a]>i>ear: 

"Would  you,  from  that  history,  Doctor,  form  an  opinion 
as  to  whether  or  not,  in  your  judgment,  this  man,  thus 
found  dead  under  the  conditions  and  the  history  as  I  have 
given  it, — whether  he  died  from  the  use  of  alcohol,  either 
directly  or  indirectly?  Answer  that  bv  ves  or  no.  A.  No, 
I  would  not.  Q.  *I  say,  could  you  form  an  opinion?  A. 
Form  an  opinion  as^to  what  was  the  cause  of  his  death? 
Q.  Yes,  have  you  an  opinion?  I  am  asking  you  whether 
you  have  an  opinion, — not  what  it  is,  but —  A.  Yes,  I 
have.  Q.  *  *  *  and  I  will  now  ask  you,  Doctor,  wheth- 
er or  not  the  finding  of  the  man  dead,  under  those  condi- 
tions,— whether  you  would  say  that  his  death  was  due,  di- 
rectly or  indirectly,  to  the  use  of  alcohol?  *  *  *  A. 
No,  I  would  not.  Q.  You  say  it  didn't, — is  that  what  you 
mean?     A.     Yes,  sir,  under  the  circumstances." 

Disregarding  the  ambiguity  of  the  foregoing  answers. 
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the  evidence,  such  as  it  was,  was  quite  conceded  away  in  the 
cross-examination.  On  redirect  examination,  the  final  sum- 
ming up  of  the  witness  was  as  follows: 

"A.  In  order  to  cause  a  death  from  alcohol,  vou 
would  have  to  have — they  have  to  take  a  pretty  excessive 
amount  of  alcohol.  Deaths  from  alcohol, — that  is,  the  im- 
mediate deaths  from  alcohol, — are  rare,  and  they  are  not 
so  rare,  but  then  they  are  drawn  over  a  considerable  period 
of  time,  usually  several  hours.  An  alcoholic  will  go  into  a 
coma  and  stay  in  a  coma  for  several  hours.  As  far  as  im- 
mediate  quick  death  from  alcohol  is  concerned,  there  are 
not  so  many  of  them,  in  proportion  to  the  amount  of  alcohol 
that  is  consumed." 

It  would  be  trifling  with  judicial  candor  to  say  that 
such  evidence  changed,  in  any  material  sense,  the  record  as 
it  appeared  before  us  on  the  former  appeal.  We  must,  there- 
fore,  treat  the  former  o]>inion  as  controlling,  ui)on  the  pres- 
ent record.  A  verdict  should  have  been  directed  for  the 
defendant,  upon  the  ground  here  indicated.  The  judgment 
is,  accordingly, — Reversed. 

Preston,  (J.  J.,  Ladd  and  Salinger.  J  J.,  concur. 


M.  R.  DiLLY,  Appellant,  v.  Paynesville  Land  Company, 

Appellee. 

IiANDLOBD  AMD  TENANT:  PossdBSlon  of  Premlsee— Wrongful 
1  BeprlTatlon — ^Damages.  In  working  out  the  measure  of  dam- 
ages for  wrongfully  depriving  a  tenant  of  the  possession  of 
leased  premises,  reserved  cash  rent  must  be  compared  with  fair 
cash  rental  of  the  premises,  and  reserved  crop  rent  must  be 
compared  with  fair  crop  rental.  For  instance,  if  the  reserved 
cash  rent  be  $10  per  acre,  and  the  fair  cash  rental  be  $12  per 
acre,  then  the  damages  are  $2  per  acre;  if  the  reserved  crop  be 
10  bushels  per  acre,  and  the  fair  crop  rental  be  12  bushels  per 
acre,  then  the  damages  are  2  bushels  per  acre,  which,  when  re- 
duced to  money  value,  represents  the  ultimate  and  required 
form  of  the  damages. 

EVIDENOE:    Opinion   Eyldence--€ompetenc7  of   Expert— Lack   of 
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2  Knowledge  of  Material  Condition.  An  expert  witness  is  not  com- 
petent to  testify  to  the  value  of  a  thing,  when  such  value  de- 
pends materially  on  a  condition  as  to  which  the  expert  shows 
no  knowledge. 

PRINCIPLE  APPLIED:  A  landlord  rented  the  cultivated 
land  of  his  farm  at  a  stipulated  rent,  but  as  a  further  induce- 
ment, granted  the  free  use  of  the  pasture  land  to  the  tenant, 
stipulating,  however,  that  such  use  should  not  interfere  with 
any  work  which  the  landlord  might  want  to  do  on  or  with  the 
pasture  land.  The  tenant  was  wrongfully  deprived  of  the  pos- 
session of  the  premises.  In  an  action  for  damages,  a  witness 
testified  as  to  the  rental  value  per  acre  of  the  pasture  land» 
without  any  knowledge,  or  showing  as  to  what  work  the  land- 
lord contemplated  with  reference  to  the  pasture  land,  or  the 
effect  of  said  work  thereon.  Held,  the  witness  was  not  com- 
petent. 

Appeal  from  Harrison  District  Court, — J.  B.  Rockafbllow, 

Judge. 

April  1,  1918. 

Action  for  damages  consequent  upon  failure  of  ten- 
ant to  obtain  possession  under  lease,  resulted  in  a  directed 
verdict  for  plaintiff  on  first  two  counts  of  petition,  and  for 
defendant  on  last  count,  and  judgment  thereon.  The  plain- 
tiff appeals. — Affirmed. 

Cochran  d  Barrett,  for  appellant. 

C.  W.  Kellogg,  for  appellee. 

Ladd,  J. — On  January  3,  1913,  defendant  leased  to 
plaintiff,  for  a  term  of  one  year,  commencing  March  1,  1913, 
a  quarter  section  of  land.  The  latter  undertook  to  pay  de- 
fendant rent  for  same  in  manner  following:  that  is  to  say, 
one  half  of  all  grain  raised  on  said  farm,  to  be  delivered  in 
the  towns  of  "Orson  and  Pisgah,  Iowa,  on  or  before  the 
Ist  day  of  February,  1914,  at  the  option  of  the  party  of  the 
first  part.  This  lease  is  only  for  the  farm  land  on  the  above 
described  land,  but  the  said  M.  R.  Dilly  can  use  the  pasture 
free  of  charge,  not  to  interfere  with  any  work  that  the  said 
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first  party  may  want  to  ^oon  the  land  not  now  in  cultiva- 
tion." The  tenant  could  not  obtain  possession,  and  recov- 
ery of  damages  was  sought  (1)  for  time  spent  in  leasing  an- 
other farm,  (2)  for  work  of  plaintiff  and  team  in  dyking 
along  the  river,  and  (3)  for  the  difference  between  the  rent 
reserved  in  the  lease  and  the  market  value  of  the  use  of  the 
premises,  on  conditions  specified  in  the  lease.  Only  the  last 
item  is  involved  in  this  appeal,  as  verdict  for  the  first  two 
was  directed  for  plaintiff.  The  rulings  on  the  admissi- 
bility of  evidence  are  not  challenged  in  brief  point  or  ar- 
gument, nor  by  specific  assignment  of  error,  the  assignment 
being  of  rulings  found  on  "pages  5  to  32,  inclusive."  But 
the  second  assignment  of  error  clearly  raises  the  inquiry 
as  to  whether  enough  evidence  remained  in  the  record  to 
have  exacted  the  submission  of  the  last  item  of  damages 
to  the  jury.  That  the  tenant  may  recover  damages  conse- 
quent upon  being  denied  possession  to  which  he  is  entitled 
under  the  lease,  was  settled  in  this  state  by  Adair  v.  Bogle, 
20  Iowa  238,  and  for  this  case,  on  the  former  appeal.  Dilttf 
i\   Paynsville  Ldtid  Co.,  173   Iowa  536.     The  measuit;  of 

damages  as  determined  by  the  last  case  is 

^'  and'tenant:       ^^^  difference  between  the  rent  reserved,  if 

pJ^mfsesf  ^^      specified  in  money,  or  the  fair  value  of  com- 

wroDRful  deprl-  ,..  ,  »  •,       .  .- 

vation :  dam-       moditv  or  share  of  products  or  crop,  if  so 

HEPS.  ~ 

specified,  and  the  fair  value  of  the  use  of  the 
premises  during  the  term  of  the  lease,  if  the  latter  exceeds 
the  former,  and  in  any  event,  at  least  nominal  damages. 
See  cases  cited  above;  and  also  Alexander  v.  Bishop,  59 
Iowa  572;  Hall  v.  Hortoii,  79  Iowa  352.  This  is  the  meas- 
ure; but,  of  course,  it  does  not  matter  much  in  what  man- 
ner it  is  attained.  Suppose  the  evidence  disclosed  that  the 
fair  rental  on  shares  was  more  than  reserved  in  the  lease, 
the  same  result  would  be  ret\ched  by  ascertaining  the  dif- 
ference in  share  rent,  and  then  the  money  value  of  such  dif- 
ference.   Or  suppose  it  should  appear  that  the  fair  rental 


J 
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of  the  cultivated  land  was  the  share  reserved  in  the  lease, 
then  the  difference  would  be  the  fair  cash  rental  of  the  pas- 
ture land.  In  each  of  these  methods,  the  result  would  be 
the  same:  i.  e.,  the  difference  between  the  rental  value  re- 
served and  the  fair  value  of  the  use  of  the  land  for  the  term 
fixed.  What  the  law  exacts,  as  a  measure  of  damages,  is 
fair  compensation  for  the  injui'y  done;  and  it  is  not  a  stick- 
ler as  to  the  road  pursued  in  order  to  reach  that  result. 

The  plaintiff  testified  that  the  reasonable  rental  value 
of  the  land,  on  the  conditions  specified  in  the  lease  for  the 
term,  was  |1,000 ;  that :  . 

"^  the  crop  raised  on  the  place  would  be  equivalent  to 
f  1,000;  that  that  would  not  include  the  entire  place.  It  in- 
cludes about  f  1,200.  At  |5  per  acre,  the  whole  place  would 
be  f815.  That  is  all  at  cash  rental  value.  *  *  *  Q. 
Did  you  consider,  when  you  agreed  to  pay  the  Paynesville 
Land  Co.  i/^  of  the  crop,  ^  of  the  alfalfa,  and  V^  of  the 
wild  hay,  delivered  at  Pisgah  or  Orson,  that  you  were  pay- 
ing all  that  the  160  acres  was  worth,  more  or  less?  A. 
That  was  a  fair  rent.  »  *  ♦  The  fl^OOO  I  fixed  was  cash 
rent.  In  fixing  f  1,000,  I  do  not  include  the  pasture  land. 
With  it  included,  the  value  of  the  leased  premises  during 
the  term,  with  all  these  conditions  attached  to  the  pasture 
land,  would  be  |1,200  to  |1,300." 

Re-cross  examination : 

"Q.  Mr.  Dilly,  you  are  now  fixing  a  valuation  as  a 
basis  on  what  you  thought  a  tenant  might  make  off  the 
place  if  he  went  on  there  and  farmed  it  himself,  are  you 
not?  A.  Yes,  sir;  and  paid  cash  rent.  I  would  make 
more  money  renting  it  for  one  half." 

All  of  plaintiff's  answers  with  reference  to  the  rental 
property,  based  on  a  cash  rental  valuation,  were  stricken, 
on  defendant's  motion.     The  witness  Lee  estimated  the  rea- 
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2.  BviDBNCB-  sonable  cash  rental  for  the  term  at  f6  per 

dcn^^°  <»m-  ^^^f  but  this  was  subsequently  stricken,  on 
expert^  Uck  wiotiou.  This  recital  of  evidence  and  the 
of  materiaP       elimination  of  a  large  portion  of  it  dispose 

of  the  contention  that  there  was  no  error 
in  directing  a  verdict.  Whether  the  rulings  on  the  mo- 
tions to  strike  the  evidence  and  on  objections  to  questions 
were  erroneous,  we  express  no  opinion;  for  these  rulings 
are  not  questioned  in  brief  point  or  argument.  It  may  not 
be  amiss  to  direct  attention  to  the  condition  of  the  lease 
saying  that  it  "is  only  of  the  farm  land  on  the  above-de- 
scribed land,  but  the  said  M.  B.  Dilly  can  use  the  pasture 
free  of  charge,  not  to  interfere  with  any  work  that  the  said 
first  party  may  want  to  do  on  the  land  not  now  in  cultiva- 
tion." "Any  work"  must  have  been  intended,  else  the  use  of 
the  pasture  would  not  have  been  given  without  compensation. 
No  evidence  of  what  "work"  lessor  intended  to  do,  or  to 
what  extent  it  might  interfere  with  the  beneficial  use  of 
the  60  acres  of  pasture,  was  adduced ;  and,  in  the  absence  of 
such  evidence  or  knowledge  on  the  part  of  the  witness,  it 
was  utterly  impossible  for  a  witness  to  estimate  the  value 
of  the  use  thereof.  Suppose  such  work  were  breaking  all 
the  land,  it  would  be  useless  for  pasture;  or  suppose  such 
work  was  to  be  in  the  way  of  laying  tile  drains,  this  would 
considerably  impair  its  rental  value.  If,  then,  the  rental 
value  of  the  cultivated  land  were  such  as  specified  in  the 
lease,  no  basis  for  ascertaining  the  fair  value  of  the  pasture 
land  on  condition  specified  was  submitted  to  any  witness. 
Even  though  the  court  might  well  have  been  more  liberal 
in  its  rulings  in  relation  to  the  measure  of  damages,  many 
of  the  rulings  are  to  be  justified,  on  the  ground  mentioned. 
The  evidence  remaining  in  the  record  was  not  such  as 
that  directing  a  verdict  was  erroneous. — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


\ 
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Aaron  Floyd^  Appellant,  v.  E.  Misner  et  al.,  Appellees. 

BROKERS:     Compensation — ^Evidence— Sufficiency.     In  a  controver- 

1  sy  between  rival  brokers  over  the  right  to  a  conceded  commis- 
sion, evidence  reviewed,  and  held  sufficient  to  support  a  Judg- 
ment for  intervenor. 

BBOEIEBS:    Compensation — ^Bival  CQaimante.    A  broker  must  recov- 

2  er  his  commission,  if  at  all,  on  the  strength  of  what  he  did  un- 
der his  contract  with  the  owner,  and  not  on  the  weakness  of 
the  case  made  by  a  rival  claimant  for  the  same  commission. 

Appeal  front  Cass  District  Court. — J.  B.  Rockafellow, 

Judge. 

April  1,  1918. 

Plaintiff  brought  action  against  defendant  Misner  to 
recover  commission  alleged  to  be  due  for  the  sale  of  real 
estate.  Ihtervenors  claim  that  they  were  the  ones  who 
made  the  sale  and  were  the  efficient  cause  of  bringing  the 
seller  and  purchaser  together,  and  that  they  were  entitled  to 
the  commission.  The  defendant  admitted  liability  to  some- 
one, but  denied  liability  to  plaintiff.  After  a  trial  to  the 
court,  without  a  jury,  the  court  found  for  the  intervenors, 
and  the  plaintiff  appeals. — Affirmed, 

A,  M.  Fagariy  for  appellant. 

B.  A,  Ooodspeed,  for  appellees. 

Preston,  C.  J. — 1.  The  question  presented  is  largely 
one  of  fact  as  to  what  the  contract  was,  and  whicvh  of  the 
parties  was  the  efficient  or  moving  cause  in  bringing  the 

parties  together.     Defendant  listed  his  prop- 
1.  Brokers:  ertv   with  both   plaintiff    and    intervenors, 

compensation :  •'  ^ 

flcien?^'  ^"^      neither  of  whom  had  the  exclusive  right  to 

sell.      Plaintiff's    claim    is    that    defendant 
agreed  to  pay  plaintiff  the  commission  if  he  would  find  a 
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purchaser  for  defendant's  property,  and  that  he  procured 
a  purchaser  for  the  real  estate,  in  the  person  of  one  Mor- 
rison. Intervenors  claim  that  they  procured  the  purchaser 
of  said  real  estate  in  the  person  of  said  Morrison,  who  en- 
tered into  a  valid  and  binding  written  contract  with  the 
defendant  Misner  and  that  thereafter,  Morrison  became 
the  purchaser  thereof  from  Misner.  Intervenors  deny  that 
plaintiff  procured  the  purchaser,  or  in  any  way  contributed 
to  or  in  any  manner  participated  in  the  sale  of  said  real 
estate.  The  circumstances  are  not  such  as  that  Misner  is 
liable  to  both  plaintiff  and  intervenors,  and  we  do  not  un- 
derstand either  of  them  to  so  claim. 

It  appears  that,  on  August  4,  1916,  plaintiff  took  Mor- 
rison to  the  Misner  farm,  and  that  Misner  was  present  at 
the  farm  and  went  with  plaintiff  and  Morrison  over  the 
farm  and  about  the  buildings.  Morrison  offered  to  trade 
his  80-acre  farm  in  Guthrie  County  for  the  Misner  153  acres 
and  pay  the  difference,  but  Misner  refused  to  consider  a 
trade.  Morrison  sold  his  80  acres  about  September  4  or  5, 
1916,  and  purchased  the  Misner  farm  September  5,  1916^ 
after  the  written  contract,  which  intervenors  claim  they 
were  instrumental  in  procuring,  was  executed.  Defendant 
listed  his  land  for  sale  with  plaintiff  and  intervenors  at 
f  160  per  acre,  cash,  or  not  less  than  |4,000  down,  payable  on 
the  first  of  the  following  March,  and  the  assumption  of  a 
mortgage  upon  the  property  for  the  balance  of  the  pur- 
chase price.  After  that,  and  about  two  weeks  before  the 
sale,  defendant  notified  both  plaintiff  and  intervenors  that 
he  had  raised  the  price  of  the  land  to  J165  per  Acre,  cash. 

We  have  given  the  substance  of  all  that  took  place  be- 
tween plaintiff  and  defendant.  It  is  true  that  the  purchas- 
er, Morrison,  was  not  again  shown  the  Misner  land  by  in- 
tervenors or  anyone  else ;  but  no  further  effort  was  made  by 
plaintiff  to  bring  Misner  and  Morrison  together,  and  there 
was  never  any  meeting  between  plaintiff  and  Morrison,  and 
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DO  word  ever  passed  between  them  after  plaintiff  bad  re- 
ceived notice  from  defendant  of  tbe  raising  of  tbe  selling 
price.  About  a  month  later,  Morrison  asked  plaintiff  what 
had  become  of  the  Misner  farm,  and  plaintiff  said  he  did  not 
know  whether  Misner  had  sold  th^  farm  yet  or  not  There- 
after, Morrison  was  brought  to  Atlantic  by  intervenors,  and 
finally,  through  their  efforts,  as  intervenors  claim,  and  as 
the  court  could  have  found  from  the  evidence,  signed  a  con- 
tract with  Misner  for  the  purchase  of  the  farm  at  tl65  per 
acre.    Later,  a  deed  was  executed,  pursuant  to  the  contract. 

Under  the  authorities,  the  minds  of  the  vendor  and  the 
proposed  purchaser  must  meet  upon  the  terms  of  sale  of- 
fered by  the  vendor.  Under  the  record  we  have  set  out,  it 
cannot  be  claimed  that  plaintiff  procured  the  purchaser  on 
defendant's  terms,  and  sold  the  land  at  fl65.  We  think, 
too,  that  the  mere  fact  that  plaintiff  showed  the  property  to 
Morrison,  and  did  what  the  evidence  shows  he  did  do,  was 
not  sufficient  to  make  him  the  efficient  cause  of  the  sale. 
The  evidence  tends  to  show,  too,  and  the  court  could  have 
so  found,  that  plaintiff  abandoned  further  effort  to  bring 
the  parties  together,  after  defendant  had  raised  the  price. 

The  purchaser,  Morrison,  testifies  that  he  had  thought 
of  buying  the  defendant's  land  if  he  could  sell  his  80  acres, 
and  that,  at  the  time  he  signed  the  contract  for  defendant's 
land,  he  had  not  yet  sold  his  80  acres,  and  that  he  never 
offered  defendant  ^Wo  an  acre,  and  did  not  know  the  price 
had  been  raised,  until  informed  thereof  by  intervenors;  that 
plaintiff  had  never  informed  him  of  the  raise,  and  that  he 
had  never  offered  defendant  f  165  an  acre  until  he  came  to 
Atlantic  with  intervenors;  that  plaintiff  never  offered  to 
take  him  to  Misner  after  the  raise;  that  plaintiff  never  gave 
him  the  terms  that  defendant  accepted;  and  that  plaintiff 
had  nothing  to  do  with  his  going  to  Atlantic  or  signing  a 
contract;  and  that  plaintiff  never  priced  the  land  to  him  at 
fl65.    Defendant   testifies  that  plaintiff  did   not   procure 
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anyone  who  offered  to  buy  the  land  on  defendant's  terms, 
and  says  that  the  purchaser  did  not  make  any  offer,  when 
on  the  placre,  and  that  he  never  had  any  offer  from  him  other 
than  the  offer  to  trade  the  80  acres,  until  he  (Morrison) 
came  to  Atlantic  with  intervenors.  Intervenors  sold  the 
Morrison  80  about  a  w^eek  after  they  had  sold  defendant's 
land  to  Morrison. 

A  case  somewhat  similar  in  its  facts,  and  having  a  bear- 
ing, is  the  case  of  Hunn  v.  Ashton,  121  Iowa  265. 

In  so  far  as  there  is  any  conflict  in  the  testimony,  the 
finding  of  the  trial  court  is  binding  upon  us,  there  being 
sufficient  evidence  to  sustain  such  finding. 

It  is  thought  by  appellant  that  the  evidence  is  not  suf- 
ficient to  show  that  defendant  ever  promised  or  agreed  to 
pay  intervenors  the  amount  awarded  by  the  court,  or  any 
„  „  other  sum,  or  that  the  reasonable  value  of 

r?va?^fiSm^° '  ^heir  services  was  the  amount  awarded.  But 
"***•  we  think  this  is  a  matter  between  defend- 

ant and  intervenors,  and  is  no  affair  of  plaintiff's.  Defend- 
ant has  not  appealed.  Plaintiff  is  suing  to  recover  his  al- 
leged commission ;  and  before  he  can  recover,  he  must  prove 
his  case,  and  show  that  he  was  the  inducing  cause  of  the 
sale. 

As  bearing  upon  this  proposition,  see  Hasxoell  v,  Thomp- 
son, 181  Iowa  248. 

One  or  two  other  questions  are  argued,  but  they  are 
of  minor  importance,  and  not  controlling. 

It  is  our  conclusion  that  the  judgment  of  the  district 
court  is  right,  and  ought  to  be,  and  it  is, — Affirmed. 

Ladd,  Evans^  and  Stevens,  JJ.,  concur. 
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FuL^poN  Bank^  Appellee,  v.  Violet  Mathers  et  al.,  Appel- 
^        lees,  Bennett  Auto  Supply  Company,  Appellant. 

APPEAL  AND  EBBOB:    Perfecting  Appeal — Notice — Service— >Non- 

1  interested  Parties.  A  party  who  has  lost  all  interest  in  the  sub- 
ject-matter of  the  litigation  need  not  be  served  with  notice  of 
appeal. 

SALES:    Bescission  by  Buyer — ^Buyer  Transferring  Title — Effect.    A 

2  vendee  of  personal  property  may  rescind  after  he  has  lost  all 
title  to  the  property^  provided  he  is  able  to  cause,  and  does 
cause,  the  property  to  be  delivered  or  tendered  on  his  behalf 
to  the  vendor.  , 

SALES:    Bescission  by  Buyer— Nonavailability  of  Warranty  To  Buy- 

3  er  of  a  Buyer.  A  warranty  to  the  vendee  of  property,  and  the 
right  to  rely  thereon,  with  consequent  right  to  rescind  for 
breach  of  said  warranty,  do  not  pass  to  one  who  subsequently 
takes  or  purchases  of  said  original  vendee. 

CONTBACTS:     Construction — Parties — Privity.    Ordinarily,  there  is 

4  no  privity  of  contract  between  the  original  seller  and  the  buy- 
ers of  the  same  property  in  subsequent  saleu.  So  held  on  the 
•question  whether  a  warranty  and  the  right  to  rely  thereon 
passed  to  a  donee  of  the  original  vendee. 

PBINCIPAL  AND  AGENT:     Implied  Agency— Husband  and  Wife. 

5  The  act  of  a  husband  in  personally  attempting  to  exercise  a 
right  which  he  did  not  possess  gives  rise  to  no  presumption 
that  what  he  did  was  on  behalf  of  his  wife,  who  did  possess 
such  right.  So  held  where  a  husband  attempted  the  rescission 
of  a  contract,  when  such  right  rested  only  in  the  wife. 

Appeal  from  Woodbury  District  Caurt, — David  Mould, 

Judge. 

April  1,  1918. 

The  Fulton  Bank  sued  Violet  and  T.  C.  Mathers  on  a 
promissory  note,  executed  by  them  to  the  Bennett  Auto  Sup- 
ply Company  as  the  price  of  an  automobile,  and  by  said 
company  transferred  to  said  bank.  The  defendants  an- 
swered, and,  by  way  of  petition  of  intervention,  impleaded 
the  Bennett  Auto  Supply  Company,  alleging  that  it. had 
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warranted  the  automobile,  that  there  was  a  breach  of  said 
warranty,  and  that  defendants  on  this  account  had  rescinded 
the  contract  of  purchase;  and  they  prayed  recovery  of  the 
purchase  price.  Judgment  was  entered  in  favor  of  the 
banki  for  the  amount  payable  on  the  note.  Execution  was 
issued,  and  was  levied  on  the  automobile,  which  was  sold, 
and  the  proceeds  were  applied  in  satisfaction  of  the  costs, 
and  the  remainder  on  the  judgment.  The  balance  owed  on 
the  judgment  has  been  discharged  by  the  Bennett  Auto  Sup- 
ply Company,  in  compliance  with  its  guaranty,  and  the  claim 
has  been  taken-over  by  it.  Thereafter,  the  issues  raised  by 
the  petition  of  intervention  and  answer  thereto  were  tried, 
and  resulted  in  a  judgment  in  favor  of  Violet  and  T.  C. 
Mathers  and  against  the  Bennett  Auto  Supply  Company  for 
an  amount  equal  to  the  portion  of  the  judgment  unsatis- 
fied by  execution.  The  Bennett  Auto  Supply  Company  ap- 
peals.— Reversed. 

Henderson  d  Frihoxirg,  for  appellant. 

W.  G.  Sears  and  C.  B,  Stiger,  for  appellees. 

Per  Curiam. — I.  As  the  Fulton  Bank  recovered  judg- 
ment, and  it  has  been  fully  paid,  it  has  no  further  interest 
in  the  litigation.    For  this  reason,  it  was  not  essential  to 

the  disposition  of  the  appeal  of  the  Bennett 
1.  appbal  and        'Auto  Supply  Company  from  the  judgment 

n^tVc"*^:  wr??Je    ^g^i^^st  i*  '^^  ^^vor  of  the  Mathers  that  no 
parties!'^^*'^*^      ^i^^  thereof  should  have  been  served  on  the 

bank,  and  the  motion  to  dismiss  is  over- 
ruled. On  the  former  appeal,  we  held  that,  as  to  whether 
there  was  a  rescission,  and  whether  this  was  within  a  rea- 
sonable time,  were  issues  for  the  jury  (161  Iowa  634)  ;  and, 
as  these  rulings  are  the  law  of  the  case,  there  is  no  occasion 
to  review  them,  save  as  the  evidence  adduced  at  the  last 
trial  may  require. 

II.     The  defendant  Violet  Mathers  purchased  the  car, 
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and  executed  a  proraissory  note  therefor,  dated  August  2, 
1910,  and  payable  January  1,  1911,  for  11,800^  representing 

that  she  expected  to  pay  the  same  out  of 

^'  BciOTion  by  money  coming  to  her  from  England.    Both 

t?Znrfewinr       she  and  her  husband,  T.  C;  Mathers,  testi- 

title  *    effect 

fled  that  he  signed  merely  as  surety,  and  she 
testified  as  follows: 

"I  made  him  (T.  C.  Mathers)  a  present  of  the  machine. 
Q.  When  did  you  make  him  a  present  of  it?  A.  The  mo- 
ment it  came.  Q.  Who  was  there  when  you  made  this 
gift?  A.  We  were.    I  wanted  him  to  have  a  good  one.  *  *  *" 

Redirect  examination :  "Q.  In  regard  to  this  present, 
had  you  talked  with  Ted  about  making  him  a  present?  A. 
Yes,  sir, — ^that  is,  I  wanted  it  at  the  end  of  July.  Q.  His 
birthday?    A.    Yes,  sir,  I  wanted  it  for  his  birthday." 

T.  C.  Mathers  testified: 

"I  knew  I  was  going  to  get  it  (automobile)  for  a  birth- 
day present,  the  day  Mr.  Waliston  drove  it  down.  I  knew 
it  before  the  day  that  Mr.  Bennett  and  Waliston  came  down. 
That  was  the  time  my  wife  told  me  that  she  was  going  to 
give  me  the  present  of  the  automobile.  Q.  When  did  she 
present  it  to  you?  A.  The  second  day  of  August.  Q. 
You  never  complained  to  her  afterwards  about  the  kind 
of  gift  she  made,  did  you?    A.    No,  sir." 

At  the  close  of  all  the  evidence,  the  Bennett  Auto  Sup- 
ply Company,  as  a  ground  for  its  motion  to  direct  a  verdict 
for  it,  suggested  that,  at  the  time  of  the  attempted  rescis- 
sion, Violet  Mathers  was  not  the  owner  of 
3.  Sales  :  res-  Said  automoMle,  and  therefore  could  not  re- 
buyer:  non-        iscind  the  contract  of  the  sale  to  her  of  said 

availability  to 

buyer  of  a  automobilc,  and  that  T.  C.  Mathers  could 

.  buyer.  ' 

not  rescind  the  contract,  for  that  he  was  not 
a  party  thereto.  This  motion  was  overruled,  and  error  is 
assigned  on  the  ruling. 

The  only  inference  to  be  drawn  from  evidence  set  out 
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is  that  title  to  the  automobile  passed  from  Violet  Mathers 
to  her  husband  on  the  day  of  the  purchase.  He  then  be- 
came the  owner,  but  the  warranty  of  the  company  did  not 
pass  with  the  title.  In  the  sale  of  personal  property,  the 
warranty  thereof  is  not  n^otiable,  nor  'does  it  run  with  the 
article  sold.  Smith  t\  WilUmis,  117  Ga.  782  (45  S.  E. 
394) ;  Nelson  v.  Armour  Packing  Co,,  76  Ark.  352  (90  R.  W'. 
288) ;  TfUsler  &  Schneider  t\  Keith,  7  Kan.  App.  363  (52  Pac. 
619) ;  Sturgis  v.  Whisler,  145  M<).  App.  148  (130  S.  W.  lll)i 
As  said  in  Nelson  v.  Armour  Packing  Co,,  supra,  and  Bank 
of  Montreal  v.  Thayer,  7  Fed.  622,  it  is  addressed  to  some 

particular  person,  and  ordinarily,  there  is  no 
4.  coNTBACTs:        privity  of  contract  between  the  seller  and 

constrnctloii :         ^  " 

\tj!^^ '  ^^^'  "^^^  buyer  of  the  same  property  in  subse- 
quent sales.  Each  purchaser  can  resort,  as 
a  general  rule,  only  to  his  immediate  seller.  Here,  the  sale 
and  the  warranty  were  to  Mrs.  Mathers.  She  immediately 
transferred  title  by  gift  to  her  husband,  but  this  did  not 
carry  to  him  the  warranty  or  the  right  to  rely  thereon.  No 
privity  arose  between  him  and  the  seller  by  virtue  of  the 
contract  of  sale  with  his  donor  and  the  transfer  of  title  to 
him.  For  this  reason,  he  could  not  avail  himself  of  the 
warranty,  nor  was  he  in  a  situation  to  complain  of  any 
breach  thereof.  As  there  was  no  warranty  by  the  Bennett 
Auto  Supply  Company  to  him,  it  necessarily  follows  that 
there  was  no  breach  on  which  he  might  base  a  rescission. 
She  only  might  rely  on  the  warranty,  which  was  made  to  her 
alone,  and  therefore  she  only  might  rescind  because  of  a 
breach  of  contract.  His  sole  connection  with  the  purchase 
from  the  company  was  that  of  surety  on  the  note,  and  this 
in  no  manner  changed  her  relation  as  sole  purchaser  nor 
his  as  donee,  without  the  advantage  of  the  warranty.  He 
took  the  car  as  it  was  turned  over  to  him,  and  was  not  in  a 
situation  to  question  its  quality.  One  may  not  look  into 
the  mouth  of  a  gift  horse.     He,  then,  might  not  rescind,  for 
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that  the  warranty  was  not  to  him,  and  it  is  contended'  that 
she  could  not  do  so,  because  of  not  being  able  to  restore  the 
automobile  to  the  seller,  and  thereby  put  it  in  statu  quo. 
The  mere  circumstance,  however,  that  she  had  parted 
with  title  did  not,  jis  a  matter  of  law,  defeat  her  right  to 
rescission.  Such  transfer  did  not  deprive  her  of  right  to 
rely  on  the  warranty,  or  to  elect  to  rescind  on  the  breach 
thereof,  even  though  this  might  not  be  enough  to  entitle  her 
to  maintain  an  action  for  the  purchase  price,  and  thereby 
be  restored  to  the  situation  in  which  she  was  prior  to  the  sale, 
ns  nearly  as  may  be.  To  do  this  one  thing  more  is  essential, 
and  that  is  that  the  seller  be  put  iyi  statu  quo;  for  the  buyer 
mav  not  demand  such  remedv  for  himself  without  first  at 
least  tendering  to  the  seller  restoration  of  the  property 
purchased.  In  other  words,  he  may  not  insist  upon  restor- 
ation of  the  purchase  price  to  himself  without  returning  or 
tendering  the  return  of  the  property  purchased.  All  essen- 
tial to  complete  the  rescission,  after  the  breach  of  the  war- 
ranty and  the  election  to  rescind  because  thereof,  with  ap- 
propriate notice,  is  that  the  seller  be  put  in  statu  quo;  and 
it  is  quite  immaterial  how  this  is  done,  whether  the  return 
be  by  the  buyer  or  someone  who  had  acquired  title  under 
the  buyer,  provided  this  is  in  behalf  of  such  buyer,  and  in 

such  manner  as  to  fully  restore  the  prop- 

^*  Tkd'^agent  erty  to  the  seller.     The  trouble  here  is  that 

Bency?  bus-        there  is  no    evidence    whatever  that    Mrs. 

Mathers  ever  tendered  the  automobile  back, 
save  by  demanding  a  new  machine  instead;  and  all  T.  C. 
Mathers  swore  to  was  that  the  company  refused  to  allow 
him  to  remove  the  automobile  from  its  garage  without  first 
paying  for  the  repairs,  and  that  he  said  no  more  than  that 
he  would  leave  the  machiue,  and  demanded  the  return  of 
the  note,  denominating  it  "my  note."  There  is  no  room  for 
an  inference  that  he  was  acting  for  his  co-defendant  in  what 
he  then  did.     The  mere  fact  that  she  was  his  wife  did  not 
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constitute  him  her  agent,  nor  did  he  represent  himself  as 
such,  and  the  circumstance  that  he  demanded  the  surrender 
of  the  note  he  had  signed  as  surety  with  her  did  not  war- 
rant the  conclusion  that  he  was  acting  for  her  in  attempt- 
ing to  obtain  it. 

On  the  former  appeal,  we  held  that  the  evidence  of  re- 
scission by  defendants  as  joint  purchasers  was  suflScient  to 
carry  such  issue  to  the  jury.  The  evidence  quoted  above 
was  brought  out  on  the  last  trial,  and  we  are  satisfied  that, 
though  it  demonstrates  that  Mrs.  Mathers  only  might  re- 
scind, it  falls  short  of  showing  that  she  did  anything  es- 
sential to  accomplish  that  purpose.  For  this  reason,  a  ver- 
dict might  well  have  been  directed  against  defendants. 

III.  The  contention  that  defendants  are  estopped  from 
rescinding  by  reason  of  T.  (;.  Mathers'  exercising  dominion 
over  the  automobile  after  he  knew  it  was  not  complying 
with  the  warranty,  is  disposed  of  by  what  we  have  said. 
Other  suggestions  of  error  not  argued  require  no  attention. 
— Reversed. 

Preston^  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 


Laurence  James,  Administrator,  Appellant,  v.  Iowa  Cen- 
tral Kailway  Company  et  al.,  Appellees. 

NEOLIOEKOE:  Contributory  Negligence — Avoidance — "Last  Clear 
Chance " — ^Pedestrian  on  Railway  Track.  Two  persons  may  be 
so  contemporaneously  negligent  that,  if  such  negligence  con- 
tinues unbroken,  no  recovery  may  be  had  for  a  resulting  injury 
to  one  of  the  parties;  but  if  one  of  the  parties  actually  discov- 
ers the  other  party  in  his  position  of  reasonably  manifest  dan- 
ger, at  a  time  when  the  one  discovering  can  avoid  the  injury  by 
the  exercise  of  reasonable  care,  such  discovery  presents  to  the 
one  discovering  it  the  last  clear  opportunity  to  avoid  the  in- 
jury; and  if  he  does  not,  from  the  time  of  such  discovery,  exer- 
cise such  reasonable  care,  and  thereby  avoid  such  injury,  he  is 
guilty  of  a  neWj  independent,  and  proximate  negligence— a  neg- 
ligence which  neutralizes  the  former  or  continuing  negligence 
of  the  one  injured. 
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PRINCIPLE  APPLIED:  In  a  populous  city,  deceased,  42 
years  old,  and  wholly  deaf,  entered  upon  and  walked  down  the 
center  of  a  railway  track.  Thereafter,  she  looked  neither  to  the 
right  nor  to  the  left  nor  to  the  rear.  A  passenger  train,  350 
feet  long,  consisting  of  engine  and  four  cars,  and  running  in  the 
same  direction  as  deceased  was  walking,  came  into  unobstruct- 
ed view  of  deceased  for  a  distance  of  some  seven  blocks.  The 
engineer  and  fireman  were  both  looking  forward,  and  out  of  the 
engine  windows.  The  fireman  saw  deceased  for  a  distance  of 
over  four  blocks.  The  jury  might  have  found  that  the  engineer 
saw  deceased  about  the  same  time.  When  some  700  feet  from 
deceased,  the  fireman  said  to  the  engineer,  "I  don't  believe  she 
is  going  to  get  off."  The  engineer  did  not  reply;  but,  long  be- 
fore deceased  was  hit,  the  warning  whistle  was  repeatedly 
sounded,  and  the  bell  rung  continuously,  to  all  of  which  de- 
ceased paid  no  attention.  The  "service"  brake  was  applied 
when  the  train  was  several  hundred  feet  from  deceased,  but 
the  "emergency"  was  applied  only  when  the  train  was  some 
three  or  four  rail  lengths  from  deceased.  The  train  could  have 
been  stopped  in  lees  than  350  feet, — at  least  the  jury  might  have 
so  found. 

Heldf  the  doctrine  of  the  last  clear  chance  should  have  been 
submitted  to  the  jury. 

Appeal  from   Marshall  District  Court. — B.  F.  Cummings, 

Judge. 

January  10,  1918. 

Rehearing  Denied  April  1,  1918. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant,  and  judgment  thereon.  The  plaintiff  appeals. 
— Reversed, 

E.  N.  Farher,  H,  C.  Lounsherry,  and  Rickel  d  Dennis, 
for  appellant. 

C.  H.  E,  Boardman,  W,  H.  Brenmer,  and  F.  1V\  Miner, 
fop  appellees. 

Ladd,  J. — The  only  question  submitted  is  whether  the 
cause  should  have  been  submitted  to  the  jury,  on  the  theory 
that,  notwithstanding  decedent's  negligence,  defendant's  em- 
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ployees  discovered  her  perilous  situation  in  time  for  them, 
in  the  exercise  of  ordinary  care,  to  have  avoided  the  col- 
lision.    She  was  a  woman  of  42  years,  wholly  deaf^  and 
was  struck  bv  a  train  on  defendants'  main  track  between 
Fourth  and  Fifth  Streets  in  the  city  of  Marshalltown.    This 
track   ran    northwesterly   from   defendants'   station.     The 
train,  consisting  of  engine,  three  passenger  coaches,  and 
J^^^ggftge  c«i'y  «»ine  in  at  about  9  o'clock  in  the  morning  of 
June  17,  1910,  at  a  speed  of  20  to  25  miles  per  hour,  when  it 
i*eached  Tenth  Street,  and  slowed  down  to  18  or  20  miles  an 
hour  by  the  time  it  reached  Sixth  Street,  but  continued  mov- 
ing at   that  rate   until    immediately   before   the   collision, 
when  the  emergency  brake  was  thrown  on.     The  decedent 
had    gone    on     the     track    at     Fifth     Street,     and     was 
walking   between   the  rails,   in   a   southeasterly  direction. 
When  struck,  she  was  275  feet  bevond  Fifth  Street.    The 
distance  from  Sixth  to  Fifth  Street  was  442  feet.    After 
the  train  left  the  curve  at  Twelfth  Street,  there  was  a  clear 
view  of  the  track  all  the  way,  and  the  fireman  testified  that 
he  saw  her  when  the  engine  was  between  Tenth  and  Ninth 
Streets,  and,  at  about  the  same  time,  the  engineer  caused  the 
engine  to  whistle  "for  the  Sixth  Street  crossing,  and  sound- 
ed the  danger  alarm, — whistled  for  danger." r 

"Q.  About  where  was  the  engine  when  the  engineer 
first  sounded  the  danger  whistle?  A.  Well,  it  was  north- 
west of  Sixth  Street.  *  *  *  Q.  From  there  on  down 
until  the  lady  was  struck  by  the  engine,  tell  the  jury  wheth- 
er the  whistle  was  continuously  sounded  by  the  engineer. 
A.  Well,  he  blowed  the  whistle  at  different  times,  trying 
to  call  her  attention,  like  anybody  would.  Of  course  he 
'did  not  pull  the  whistle  open  and  keep  it  continuously 
blowing;  the  danger  sound  is  short  blasts  of  the  whistle. 
Q.  Were  these  blasts  of  the  whistle  short?  A.  Short  and 
long,  and  in  every  way  possible  to  alarm  anybody  that  was 
on  the  track." 
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The  bell  was  rung  by  the  fireman  all  the  time  from 
Twelfth  Street  until  the  collision.  The  witness  testified 
further  that  decedent  gave  no  heed  to  the  warning,  but 
**walked  straight  ahead  in  the  middle  of  the  track,  and 
never  looked  to  the  right  or  left;"  that  he  kept  his  eyes  on 
her,  and,  when  northwest  of  the  Sixth  Street  crossing,  said 
to  the  engineer,  ^'George,  I  don't  believe  she  is  going  to  get 
off  the  track;"  that  the  engineer  made  no  response;  that  the 
train  was  about  350  feet  long,  and  ran  about  two  train 
lengths  to  the  point  where  decedent  was  hit.  The  engineer 
made  the  service  application  before  reaching  Sixth  Street, 
and,  as  the  witness  first  testified,  applied  the  emergency 
three  or  four  rails  long  before  reaching  decedent.  It  seems 
sei'vice  application  runs  down  the  air  pressure,  and  makes 
the  application  less  effective  on  emergency. 

The  engineer  did  not  apply  the  emergency  brake  when 
the  fireman  told  him  that  the  woman  was  not  going  to  get 
off  the  track.  The  latter  testified  that  this  happened  "judt 
before  he  struck  the  lady."  The  engineer  was  looking  out 
of  his  window  all  the  time.  Other  witnesses  gave  testi- 
mony corroborating  the  above.  We  have  assumed  the  facts 
to  be  as  some  of  the  evidence  tended  to  prove,  but  without 
intending  to  in;timate  that  they  showld  be  so  found.  This  is 
done  in  pursuance  of  the  rule  that,  when  the  propriety  of 
directing  a  verdict  is  challenged,  the  evidence  shall  be  con- 
sidered in  a  light  most  favorable  to  the  party  asserting 
error  in  the  ruling,  ft  may  be  conceded,  as  it  must  be,  that 
decedent  was  negligent  in  walking  along  the  track,  and  in 
so  continuing  until  she  was  struck.  This,  however,  did  not 
excuse  defendant  in  running  her  down,  if  her  position  of, 
peril  was  discovered,  and  her  obliviousness  to  the  approach 
of  a  train  was  appreciated  in  time  so  that  defendants'  em- 
ployees might,  in  the  exercise  of  ordinary  care  and  vigihnice, 
have  stopped  the  train  before  the  engine  struck  her.  That , 
such  is  the  law  appears  from  Bruggeman  v,  Illinois  Cent.  It. 
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Co.,  147  Iowa  187;  Lundien  t\  Fort  Dodge  &  8.  R.  Co,,  166 
Iowa  85;  Kelly  v.  Chicago,  B,  d  Q,  R.  Co.,  118  Iowa  387; 
Tarashonsky  v.  Illinois  Cent,  R,  Co.,  139  Iowa  709. 

Said  employees  had  the  right  to  assume  that  decedent 
would  leave  the  track,  up  to  the  time  when  it  became  ap- 
parent to  them,  as  ordinarily  cautious  and  prudent  men, 
that  for  some  reason  she  was  not  likely  to  do  so.  This 
might  have  been  found  to  have  happened  when  or  before 
Sixth  Street  was  reached.  The  fireman  so  said  to  the  en- 
gineer when  or  before  Sixth  , Street  was  reached;  and, 
though  the  latter  would  not  necessarily  be  bound  by  what 
the  fireman  said,  it  brought  the  situation  to  the  engineer's 
attention.  Indeed,  the  jury  might  have  inferred,  from  the 
signals  given,  and  the  evidence  that  the  engineer  was  look- 
ing out  of  his  cab,  with  an  unobstructed  view,  that  he  saw 
decedent  as  soon  as  the  fireman  did,  and  therefore  observed 
decedent's  conduct  from  Ninth  Street  on.  PurceU  v.  Chi- 
cago &  N.  W.  R.  Co.,  Ill  Iowa  667 ;  Bacon  v.  loiva  Cent.  R. 
Co.,  157  Iowa  493. 

With  danger  signals  sounding,  as  was  testified  to  by 
several  witnesses,  together  with  the  ordinary  noise  of  a 
train  approaching  so  near,  a  normal  person  would  not  be 
likely  to  give  no  heed  to  the  danger  of  her  situation;  and 
surely,  the  issue  of  whether  defendants'  employees,  as  or- 
dinarily careful  men,  did  or  should  have  discovered  this, 
and  so  have  acted  as  not  to  have  run  her  down,  was  for 
the  jury.  According  to  the  fireman,  the  train  was  stopped, 
after  moving  about  twice  the  train's  length,  or  700  feet. 

Another  witness  testified  that  the  train  stopped,  but 
did  not  run  its  length  after  the  collision  before  being 
stopped.  From  this  evidence,  the  jury  might  have  found 
that,  had  the  engineer  undertaken  so  to  do  upon  discovering 
decedent's  peril,  he  could  have  brought  the  train  to  a  stop 
before  injuring  her.  The  law  is  well  settled,  the  only  doubt 
being  as  to  whether  a  case  was  made  out  by  the  evidence. 
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The  suggestion  that  this  case  necessarily  is  one  of  concur- 
rent negligence  is  disposed  of  by  Bruggeman  v.  Illinois 
Cent.  R.  Co.,  supra.  The  jury  could  not  well  have  found 
otherwise  than  that  decedent  was  oblivious  of  her  peril. 
If  defendants  did  discover  her  peril,  as  the  jury  might  have 
found,  then,  notwithstanding  her  n^ligence  in  being  where 
she  was,  the  defendants'  employees  were  bound  to  do  what- 
ever ordinary  prudence  and  care  exacted,  to  avoid  injur- 
ing her.  It  will  not  do  to  say  that  the  assumption  that  an 
adult  will  leave  the  track  before  the  train  reaches  him  may 
be  carried  beyond  the  point  where  a  person  of  ordinary  pru- 
dence would  infer  from  appearances  the  contrary;  and 
from  that  moment,  those  in  charge  of  the  train  are  re- 
quired to  exert  all  reasonable  effort  to  avoid  a  collision. 
The  decisions  cited  dispose  of  every  issue  presented.  The 
cause  should  have  gone  to  the  jury. — Reversed. 

Preston,  C.  J.,  Evans,  Gaynor,  and  Salinger,  JJ.,  con- 
cur. 


J.  P.  I-JBwis  et  al..  Appellants,  v.  Pryor  Drainage  District 

et  al.,  Appellees. 

DRAINS:     EBtabliBlunent — Objectionit— Bequlrementa.    Objections  to 

1  the  estahlishment  of  a  drainage  district  need  not  be  in  writing, 
nor  in  any  particular  formf  nor  made  at  or  before  any  particu- 
lar date.  The  all-essential  requirement  is  that  such  objections 
be  raised  in  some  intelligent  manner  before  the  board  of  super- 
y^ors,  in  ample  time  for  due  consideration. 

DBAINS:      Establishment — ^Modifjrlng    Engineer's    Report — Appeal. 

2  An  order  establishing  a  drainage  improvement  by  eliminating 
a  portion  of  the  engineer's  recommendations,  without  previous 
notification  of  intention  to  so  eliminate^  is  appealable  by  those 
adversely  interested,  without  presentation  of  any  objections  be- 
fore the  board. 

Appeal  from  Mills  Distnct  Court. — Shelby  Cullison,  Judge. 

April  1,  1918. 
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In  the  district  court,  this  was  an  appeal  from  an  order 
of  the  board  of  supervisors,  establishing  a  drainage  dis- 
trict. The  appeal  was  taken  in  due  form,  and  a  petition 
filed,  as  required  by  statute.  The  appellees  moved  for  a 
dismissal  of  the  appeal,  on  the  ground  that  the  appellants 
had  filed  no  objections  before  the  board  of  supervisors.  At 
the  close  of  appellant's  evidence,  this  motion  was  sustained. 
Prom  such  order  of  dismissal,  they  have  appealed. — Re- 
versed and  remanded. 

W.  8.  Lewis,  for  appellants. 

Oenung  A  Genung,  took,  Cook  d  Cook,  and  H,  M,  Lo- 
gan, for  appellees. 

Evans,  J. — I.  The  drainage  district  established  by  the 
order  of  the  board  is  known  in  the  record  as  the  Pry  or 
Ditch.    The  proceedings  pertaining   thereto  were  in  due 

form.    The  project  was  approved  by  the  en- 

^'  SubuSh-  gineer  as  practicable,  with  a  recommenda- 

mom:  re-^       tion,  however,  tliat  certain  laterals,  A,  B, 

quirements.  »    ■» 

C,  and  D,  be  included  as  a  part  of  the  plan. 
Notice  was  published,  in  accordance  with  Section  1989-a3, 
fixing  the  date  of  hearing  as  November  22,  1915.  This  no- 
tice required  that  all  objections  and  claims  for  damages 
should  be  filed  in  writing  before  six  o'clock  P.  M.,  Novem- 
ber 21st.  That  the  landowners  affected  by  the  project  be- 
came divided  at  once  into  two  opposing  groups  is  without 
dispute.  The  purpose  of  the  project  was  to  drain  certain 
lands  on  the  Missouri  River  bottoms.  It  is  made  to  appear 
that,  in  this  locality,  a  large  quantity  of  water  is  cast  from 
a  large  watershed  of  the  high  lands  upon  these  low^ 
lands.  The  problem  of  drainage  is  to  conduct  this  water 
into  the  Missouri  River  in  such  a  way  as  to  prevent  its 
spreading  over  a  large  surface  of  the  low  ground.  From 
the  high  lands  to  their  foot  there  is  a  fall  of  32  feet.  The 
natural  course  of  the  water  upon  the  low  lands  is  south- 
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erly  and  slightly  westerly.  The  surface  elevation  of  these 
low  lands  has  this  peculiarity :  that  a  ridge  of  comparatively 
higher  ground  extends  from  north  to  south,  about  midway 
between  the  river  and  the  hills.  Between  this  ridge  and 
the  hills  is  the  lower  ground,  which  receives  the  first  dis- 
charge of  the  water.  The  fall  toward  the  Missouri  River  fs 
slight,  and  the  water,  therefore,  moves  slowly.  On  the  west 
side  of  the  ridge,  the  elevation  gradually  decreases  towards 
the  river.  The  objective  is  to  so  carry  the  water  that  falls 
from  the  high  watershed  upon  the  low  lands  lying  east  of 
the  ridge  in  question  as  to  prevent  its  spreading  thereon. 
This  can  only  be  done  by  building  levees  to  conduct  the 
water  over  the  lower  ground,  and  by  digging  excavations 
through  the  higher  ground.  The  Pryor  Ditch  takes  its 
head  in  the  northeast  corner  of  the  established  district. 
It  will  run  nearly  due  west  until  it  cuts  through  the  ridge 
in  question,  and  will  then  turn  southerly  and  southwesterly, 
through  what  is  called  Haney's  Slough.  In  order  to  follow 
this  course,  levees  must  be  built  across  the  low  ground,  and  > 
a  deep  excavation  must  be  made  across  the  ridge.  Nat- 
urally, the  owners  of  the  ridge  lands  and  of  the  lower 
lands  west  of  the  ridge  object  to  such  course  of  the  ditch, 
both  because  of  its  interference  with  the  cultivated  lands, 
which  have  no  need  of  drainage,  and  because  of  the  diver- 
sion of^  water  upon  the  lower  lands  west  of  the  "ridge. 

Such  landowners  include  the  appellants.  Their 
method  of  resistance  was  to  put  forward  a  counter  scheme 
of  drainage.  On  October  29,  1915,  they  filed  with  the  audi- 
tor a  petition  for  the  establishment  of  a  drainage  district 
covering  substantially  the  same  territory  as  the  Pryor  Dis- 
trict, though  not  exactly.  In  this  scheme,  the  proposed 
ditch  also  took  its  head  near  the  northeast  corner  of  the 
district,  and  proceeded  along  the  natural  course  of  the 
water  flow  southwesterly  to  the  Missouri  River.  This 
scheme  was  known  as  the  Welch  petition.    This  scheme  was 
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also  approved  by  the  same  engineer,  who  also  testified  on 
the  trial  that  it  was  the  better  of  the  two.  The  proposed 
ditches  were  almost  identical  in  length.     On  November  22, 

1915,  the  board  adjourned  the  consideration  of  the  Pryor 
petition  to  a  future  date.  Successive  adjournments  were 
had  until  January  24,  1916,  on  which  date  the  board  had 
set  both  petitions  for  hearing  at  the  same  time.  The  order 
of  adjournment  to  January  24th  was  made  on  January 
10th,  and  was  as  follows: 

^'Record  Jan.  10,  1916.    Now  at  this  time,  viz.,  Jan.  10, 

1916,  the  board  of  supervisors  being  in  regular  adjourned 
session  with  all  member^  present  and  acting  in  the  matter 
of  the  Pryor  petition  was  taken  up  and  duly  considered  and 
there  having  been  objections  filed  to  the  report  of  the  en- 
gineer (commissioner)  and  claims  for  damages  in  the  ag> 
gregate  sum  of  |11,355  having  been  filed,  the  same  were 
taken  up  and  considered  and  another  petition  by  S.  M. 
Welch  and  others  asking  for  a  ditch  to  serve  the  same  pur- 
pose being  on  file  and  pending  before  this  board  and  has  been 
set  for  hearing  on  Jan.  24,  1916.  The  further  proceedings 
of  the  Pryor  petition  are  continued  until  Jan.  24,  1916,  at 
10  o'clock.'^ 

On  January  24,  1916,  the  following  record  was  made: 
"Record  Jan.  24,  1916.  Now  on  this  24th  day  of  Jan., 
1916,  the  board  being  regular  adjourned  session  with  all 
'members  present  and  acting,  they  took  up  and  considered 
the  petition  of  A.  B.  Pryor  et  al.,  and  also  at  the  same  time 
they  took  up  the  substituted  petition  of  S.  M.  Welch  and 
others  asking  for  the  drainage  and  relief  from  the  same 
waters,  but  along  a  different  route  of  the  Missouri  River 
and  by  agreement  of,  the  council  for  both  petitioners  and  ob- 
jectors,  the  board  proceeded  to  hear  evidence  for  both  of 
these  petitioners  at  one  and  the  same  time  and  the  board 
finds  that  at  this  time  that  both  the  Pryor  and  Welch  peti- 
tions are  in  l^al  form  and  sufilcient  in  description  and  de- 
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tail  to  give  the  board  jurisdiction  in  the  matter,  and  the 
board  further  finds  that  due  and  legal  notice  has  been  given 
all  parties  and  interests  of  the  pending  of  both  petitions 
and  that  the  surveys  made  and  plans  and  estimates  of  costs 
reported  by  Seth  Dean,  Commissioner,  for  each  of  the  above 
petitioners  are  sufficient  in  detail  to  furnish  the  board  with 
the  necessary  information  for  acting." 

After  this  date,  the  record  of  the  proceedings  pertain- 
ing to  both  projects  was  carried  as  a  joint  record,  under  the 
designation  **Welch  and  Pryor  ditches.''  The  same  ap- 
praisers of  damages  were  appointed  at  the  same  time  for 
both  ditches.  These  projectsT  received  the  consideration  of 
the  board  on  scores  of  subsequent  dates,  pursuant  to  ad- 
journments, from  time  to  time.  Every  adjournment  car- 
ried both  projects  together,  and  every  consideration  was  a 
consideration  of  both  projects.  The  record  of  the  last  three 
meetings  of  the  board  pertaining  thereto  was  as  follows: 

"January  2,  the  board  now  takes  up  the  matter  of  each 
of  said  ditches  and  finds  that  there  are  now  objections  pend- 
ing to  each  of  the  said  petitions  and  in  order  to  better  ad- 
just these  objections'  and  in  the  best  interest  of  drainage 
the  board  now  postpones  final  action  thereon  and  adjourns 
each  of  said  proceedings  until  March  15,  1917. 

"Record  March  15,  1917,  the  board  being  in  regular 
adjourned  session  takes  up  the  petitions.  It  was  considered 
for  the  best  interest  of  all  parties  that  a  further  hearing  is 
now  set  for  March  21,  1917,  to  which  all  further  business  in 
connection  with  these  petitions  are  now  adjourned.     •     ♦     • 

"Record  March  22,  1917,  in  the  further  matter  of  the 
Welch,  Wright  and  Pryor  ditches,  the  board  on  this  2l8t 
day  of  March,  1917,  takes  up  the  consideration  of  said  mat- 
ter and  orders  the  establishment  of  the  Pryor  ditch  and  the 
rejection  of  the  Welch  and  lateral  C.  and  D." 

On  April  2d,  a  formal  resolution  was  adopted,  estab* 
lishing  the  Pryor  ditch  and  rejecting  the  Welch  ditch.     It 
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is  from  such  order  that  the  appellantB  have  appealed.  The 
question  before  us  is  whether  the  appellants  were  entitled 
to  a  trial  upon  the  merits  of  their  appeal,  or  whether  the  mo- 
tion to  dismiss  was  properly  sustained  for  want  of  proper 
objections  before  the  board  of  supervisors. 

It  will  be  noted  from  the  foregoing  that  the  published 
notice  which  fixed  a  date  of  hearing  in  the  Pryor  petition 
required  all  objections  and  claims  for  damages  to  be  made 
in  writing  before  6  P.  M.,  November  21st.  No  written  ob- 
jections were  ever  filed  by  the  appellants  before  the  board, 
unless  the  presentation  of  the  Welch  petition  could  fairly 
be  deemed  as  such.  Nor  is  it  made  to  appear  that  they 
actually  appeared  in  person  before  the  board  to  make  ob- 
jection before  6  P.  M.,  November  21st.  Nor  is  it  disclose<l 
by  the  evidence  whether  they  actually  appeared  in  person 
before  the  board  on  November  22d.  The  appellants  raise 
no  question  as  to  the  legality  or  regularity  of  the  procedure 
leading  up  to  the  final  action  of  the  board.  They  ask  to 
be  heard  on  appeal  only  on  what  may  be  termed  the  ultimate 
merits  of  their  controversy.  Their  general  contention  is  that 
they  were  entitled,  as  landowners,  to  be  protected  against 
the  diversion  of  this  water  from  its  natural  course,  and  that 
the  scheme  presented  by  them  was  a  better  scheme,  in  a 
practical  sense,  and  was  more  just  and  equitable  in  -a  legal 
sense  than  was  that  adopted  by  the  board.  Are  they  now 
precluded  from  being  heard  because  of  failure  on  their  part 
to  bring  their  objection  properly  before  the  board?  The 
drainage  statute  requires  claims  for  damages  to  be  made  in 
writing,  and  by  the  date  fixed  by  the  board.  It  makes  the 
same  requirement  as  to  objections  to  assessments  of  bene- 
fits. It  does  not  require  that  objections  to  the  establish- 
ment of  a  district  shall  be  made  in  writing,  nor  that  they 
shall  be  made  in  any  particular  form,  nor  that  they  shall 
be  made  by  any  particular  date.  It  is  the  contention  of 
appellee  that  we  have  held  in  previous  cases  that  objections 
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must  be  filed  before  the  board,  in  order  to  entitle  the  ob- 
jectors to  appeal.  This  appears  to  have  been  the  view, 
also,  of  the  trial  judge.  The  ground  of  his  ruling  was  in- 
dicated as  follows: 

"If  the  Supreme  Court  had  never  said  anything  at  all 
about  the  necessity  of  filing  objections  before  the  board  of 
supervisors,  I  would  have  very  little  hesitancy  in  determin- 
ing this  motion;  because  I  think  logic,  reason,  justice,  and 
everything  else  require  that  a  person  have  the  opportunity 

to  appeal  from  an  order  of  the  board  ta  the  effect  that  the 

« 

benefits  do  not  exceed  the  costs,  whether  they  file  any  ob- 
jections or  not.  That  the  law  itself  makes  that  an  issue  for 
determining  whether  any  pleadings  are  filed,  or  objections 
are  filed  by  the  parties  in  interest,  and,  that  issue  having 
been  presented  by  the  statute,  there  should  be  a  right  of 
appeal  from  it,  and  in  view  of  these  various  cases  of  the 
Supreme  Court  that  have  been  cited  here,  and  the  apparent 
practice,  as  disclosed  by  them,  it  leads  me  to  the  view  that 
objections  are  necessary,  although  I  think  it  is  an  unrea- 
sonable requirement,  and  my  present  view  of  the  matter  is 
that  the  motion  to  dismiss  that  has  been  made  at  the 
proper  time  would  be  good.'* 

The  foregoing  ip  a  clear  and  concise  statement  of  the 
view  of  the  trial  court  as  it  would  be  except  for  our  pre- 
vious decisi(ms.  The  view  thus  expressed  appeals  to  us  as 
eminently  sound;  and  Ave  are  able  to  find  nothing  in  our 
previous  decisions  which  stands  in  the  way  of  its  adoption. 
Some  of  the  cases  cited  in  the  brief  of  appellee  to  this  prop- 
osition were  cases  relating  to  damages  and  benefits  which 
are  controlled  by  a  different  provision  of  the  statute.  Such 
include  In  re  Farley  Drainage  Dist.,  144  Iowa  476;  Light- 
tier  V.  Greene  County,  145  Towa  95;  ffampe  i\  Hamilton 
County,  146  Iowa  280. 

We  have  held  that,  in  order  to  entitle  a  person  to  ap- 
peal from  an  order  of  establishment,  an  issue  must  have 
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been  raised  before  the  board  *in  some  manner."  Lyon  v. 
Sac  County,  155  Iowa  367.  A  person  will  not  be  deemed 
aggrieved,  for  the  purpose  of  an  appeal,  unless  he  has  suf- 
fered an  adverse  decision  below  on  some  issue.  We  have 
also  held,  in  cases  where  specific  objections  were  in  fact 
filed,  that  such  specifications  operated  as  a  waiver  of  other 
objections  not  included;  and  especially  that  a  person  cotild 
not  make  objections  on  appeal  pertaining  to  mere  errors 
and  irregularities  in  the  details  of  procedure  before  the 
board,  or  as  to  the  sufficiency  of  the  data  furnished  by  the 
engineer's  report,  if  such  objections  were  not  made  to  the 
board  at  a  time  when  they  could  have  been  remedied.  Kel- 
ley  V.  Drainage  Dist.,  158  Iowa  735;  Priohard  v.  Woodbury 
Co-unty,  160  Iowa  5t>5;  Lyon  v.  Sac  County,  155  Iowa  367. 
We  have  never  held  that  the  objections  must  be  in  writ- 
ing nor  that  any  particular  formality  was  requisite,  nor  that 
they  must  be  made  before  the  date  fixed  for  hearing.  Where 
the  complaining  party  objects  to  the  scheme  on  its  larger 
merits,  or  in  toto,  there  is  little  occasion  for  requiring  for- 
mality. These  schemes  usually  affect  scores  of  landowners. 
To  require  from  each  one  a  formal  written  statement  of  his 
objection  could  only  serve  to  encumber  the  record  of  the 
board,  and  to  burden  it  with  the  examination  of  mere  for- 
malities. Objecting  parties  in  such  a  case  frequently  ap- 
pear in  groups,  and  a  group  may  well  be  represented  by  a 
spokesman,  at  the  tin^e  of  consideration  by  the  board.  In 
this  case,  consideration  was  had  upon  scores  of  dates,  ex- 
tending over  a  period  of  nearly  18  months.  The  record  of 
the  board  shows  repeatedly  that  it  recognized  objections  as 
pending.  There  was  no  record  of  what  the  objections  were, 
nor  is  there  any  dispute  as  to  what  their  general  nature  was. 
We  do  not  think  it  material  whether  these  objections  were 
presented  before  6  P.  M.  of  November  21,  1915.  Nor  was 
it  material  that  they  should  have  been  presented  prior  to 
any  other  particular  date,  provided  that  they  were  fairly 
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brought  to  the  consideration  of  the  board,  in  abundant  time 
to  guide  its  action.  As  was  well  stated  by  the  trial  judge, 
the  issue  between  petitioner  and  objector  as  to  the  gen- 
eral merits  of  the  project  is  practically  made  by  the  statute. 
Even  if  the  statute  had  required  written  objections,  we 
should  incline  strongly  to  hold  that  the  presentation  and 
filing  of  the  petition  for  the  counter  scheme  of  drainage 
would  have  fairly  met  such  a  requirement.  The  record  of 
the  board  shows  that  their  consideration  of  one  always  in- 
cluded the  counter  consideration  of  the  other.  To  adopt 
one  was  necessarily  to  reject  the  other.  Such  was  the  form 
of  the  final  order  made  by  the  board.  There  appears  to  be 
no  reason  why  the  appellants  should  not  be  entitled  to 
have  consideration  on  appeal  of  the  same  question  as  was 
considered  by  the  board. 

II.  There  is  another  feature  of  the  case  which  mili- 
tates against  the  sustaining  of  the  motion  of  appellees. 
The  approval  by  the  engineer  of  the  Pryor  drainage  scheme 

carried  with  it  the  recommendation  that  lat- 
^'  SSawiBhrnent :  ^rals  C  and  D  be  included  as  a  part  of  the 
SSeer^B^re-*""  scheme.  In  the  final  order  of  establishment 
por  .  appea.  ^^  ^^^  board,  laterals  C  and  D  were  re- 
jected, an^  the  scheme  was  adopted  without  such  laterals. 
The  appellants  had  had  no  advance  opportunity  to  object 
to  such  an  order.  There  was  no  advance  notice  that  it 
would  be  made.  Prom  the  very  nature  of  the  case,  there- 
fore, the  appellants  should  be  heard  upon  the  propriety  of 
the  order  in  that  respect,  even  though  no  objections  had 
been  filed  or -presented  before  the  board.  Whether  these 
laterals  should  be  deemed  as  a  principal  part  of  the  im- 
provement, or  only  a  subordinate  part  thereof,  we  do  not  in- 
quire, nor  do  we  intimate  any  opinion  as  to  the  merits  of 
the  objection.  We  only  hold  now  that  the  objection  is  one 
which  could  not  be  made  before  the  board,  and  we  see  no 
valid  reason  why  it  should  not  be  considered  on  appeal. 
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We  reach  the  conclusion  that,  in  a  broad  and  general  way, 
the  objection  of  the  appellants  to  the  Pryor  scheme  was 
fairly  brought  to  the  consideration  of  the  board,  and  was 
considered 'by  the  board,  within  the  lines  indicated  herein. 
Disregarding,  therefore,  all  technical  objections  relating  to 
the  formalities  of  procedure,  the  appellants  were  entitled 
to  a  hearing  of  their  appeal  upon  the  larger  merits  of  the 
controversy.  This  would  involve  a  consideration  of  the 
comparative  engineering  merits  and  of  the  comparative  fair- 
ness and  justice  of  the  two  drainage  schemes  presented 
for  the  consideration  of  the  board.  The  order  sustaining  the 
motion  for  dismissal  must,  therefore,  be  reversed. — Reversed 
and  remanded. 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Fannie  S.  McAllister,  Appellee,  v.  John  H.  McAllister 

et  al.,  Appellants. 

WnJiS:     Oonstmction — Statutory  Substitutton — PredeceaMd  Lega- 

1  tees — ^Legatee's  Wife  as  Heir.  A  devise  or  bequest  to  one  who 
predeceases  the  testator  passes,  under  Section  3281,  Code,  1897, 
in  the  absence  Of  a  contrary  liitent,  to  the  devisee's  heir?;  but 
the  devisee's  wife,  in  such  case.  Is  not  an  heir  of  devisee's. 

WILLS:     Oonstmction — Share  of  Legatee — ^Decree— Effect.    A  will- 

2  construing  decree,  based  solely  on  the  effect  of  a  purported  can- 
cellation and  erasure^  and  finding  that  said  cancellation  and 
erasure  were  nullities,  and  that  the  will  should  stand  as  orig- 
inally executed,  and  ordering  (a)  that  the  wife  of  testator  was 
entitled  to  one  half  of  the  estate,  in  accordance  with  the  un- 
questioned provisions  of  the  will,  and  (b)  that  the  remaining 
one  half,  which  was  devised  to  testator's  son,  who  predeceased 
testator,  should  pass  "to  the  heirs  of  said  son,*'  is  not  a  judicial 
determination  that  the  one-half  portion  to  the  wife  is  the  full 
measure  of  her  right — is  no  impediment  to-  the  wife's  taking 
also  a  portion  of  the  share  which  would  have  passed  to  said 
Issueless  son,  had  he  survived  testator. 

JT7DOMEKT:     Oonclusiveness — ControUing  Issues.     A  judgment  or 

3  decree,  when  construed  In  the  light  of  the  Issues  upon  which 


240 


McAllister  v.  McAllistkr.  [183  Iowa 


it  is  based,  may  show  that  it  is  less  comprehensive  in  Its  con- 
clusiveness than  thfe  general  language  might  fairly  indicate. 

PRINCIPLE  APPLIED:  A  will  devised  one  half  of  an  estate 
to  testator's  wife,  and  one  half  to  a  son — his  only  child.  The 
son  predeceased  the  testator.  The  testator  then  Informally  In- 
dorsed a  cancellation  on  the  will,  as  to  the  devise  to  the  son. 
He  also  drew  lines  through  said  devise  to  the  son.  After  the 
death  of  testator,  the  executor  asked  for  a  decree  construing 
the  will,  in  so  far  only  as  it  was  affected  by  said  purported  can- 
cellation and  erasure.  The  decree  held  that  the  cancellation  and 
erasure  were  nullities;  that  th«  will  should  stand  as  originally 
executed;  and  that  the  wife  was  entitled  to  half  the  estate,  and 
the  '*heirs"  of  the  predeceased  son  to  the  remaining  half. 
Held,  the  decree  was  not  a  judicial  determination  that  the  said 
one  half  to  the  wife  was  the  full  measure  of  her  right;  that  the 
wife  w&s-  entitled  to  also  take  a  statutory  portion  of  the  share 
which  would  have  passed  to  said  issueless  son  had  he  survived 
the  testator. 

WILLS:     Bight  of  Devisees,  Etc. — Election — ^EstoppeL     A  wife,  by 

4  electing  to  take  under  the  will  of  her  husband,  Is  not  estopped 
to  take,  through  her  husband,  a  portion  of  an  unlapsed  devise  to 
the  husband's  predeceased  issueless  son  by  a  former  marriage. 

DESCENT  AND  DISTBIBUTION:     Persons  Entitled— How  Deter- 

5  mined.  Heirs  must  be  determined  by  the  law  in  force  at  the 
time  of  the  death  of  the  person  whose  estate  is  under  consid- 
eration. 

WILLS:    Construction — Substitution— Stepmother  of  Predeceased  Is- 

6  sueless  Devisee.  A  wife,  upon  the  death  of  her  testate  husband 
without  descendants,  will  take  one  half  of  a  devise  to  her  is- 
sueless stepson  who  predeceased  her  husband.  (Sec.  3381.  Code, 
1897.) 

WILLS:     Construction — Substitution — Course  of  Descent.     A  devise 

7  to  a  devisee  who  predeceases  the  testator  passes,  in  the  absence 
of  a  contrary  intent  in  the  will,  in  the  following  order: 

First.  To  devisee's  heirs,  to  the  exclusion  of  devisee^s  wife, 
(Sec.  3281,  Code,  1897.) 

Second.  To  devisee's  surviving  parents  in  equal  portions, 
provided  devisee  has  no  issue.     (Sec.  3379,  Code,  1897.) 

Third.  To  the  surviving  parent,  provided  one  parent  is  dead. 
(Sec.  3380,  Code,  1897.) 

Fourth.  To  each  deceased  parent  in  equal  portions,  if  both 
be  dead,  and  from  thence  to  the  heirs  of  the  deceased  parents. 
(Sec.  3381,  Code,  1897.)  • 
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Fifth.  To  the  wife  of  said  predeceased  devisee,  provided  a  de- 
ceased parent  has  no  heir  for  his. or  her  portion.  (Sec.  3382, 
Code,  1897.) 

Appeal  from  Clay  District  Court, — D.  F.  Coylb,  Judge. 

April  1,  1918. 

Suit  in  partition  resulted  in  a  decree  finding  that  plain- 
tiff was  owner  of  %  of  the  realty  involved,  Sue  A.  McAllis- 
^^r,  1/4,  John  A.  McAllister,  \  Edward  A.  Mechling,  ^-^^ 
and  Milo  Miller,  ^^  thereof.  All  the  defendants  appeal. 
— Affirmed, 

Frank  0,  Campe,  Heald  d  Cook,  J,  P.  Gohle,  F.  F,  Fa- 
ville,  Charles  H.  Wright^  and  «/.  W.  Cory  &  Son,  for  ap- 
pellants. 

Buck  d  Kirkpatrick,  for  appellee. 

//.  ChamherUiin,  guardian  ad  litem  for  unknown  heirs, 
etc. 

Ladd,  J. — ('harles  McAllister  died  testate,  July  20,  1913, 
leaving  him  surviving  as  widow,  Fannie  S.  McAllister,  and 
no  descendants.    His  will  was  admitted  to  probate,  and  by  its 

terms  gave  his  widow  the  family  residence 

1.  Wills:  con-       and  certain  bank  stock,  and  the  residue  of 

Btatatory'sub-     his  estate  to  his  "wife,  Fannie  S.  McAllis- 

stitatlon : 

predeceased         ter,  and  SOU  Alexander  McAllister  in  equal 

legatees:   leg-  '  ^ 

as^eir^*'^  portions,  that  is,  one  half  of  the  residue  of 

mv  estate  to  each."  Alexander  was  his 
only  child,  the  mother  of  whom,  Laura  McAllister,  had  de- 
parted this  life  many  years  previous.  Alexander  died,  May 
13,  1912,  leaving  surviving  him  his  widow.  Sue  A.  McAllis- 
ter, and  one  child,  who  departed  this  life  May  26,  1912. 

The  mother  of  Alexander  left  no  heirs.  John  H.  and 
George  H.  McAllister  are  sons  of  a  brother  of  testator's. 
George  has  assigned  his  interest  in  the  estate  to  John  H. 
McAllister.     Elbertine   Miller   is   the  granddaughter,   and 
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her  brother,  Milo  Miller,  the  grandson,  of  another  brother 
of  testator's.  The  lattei*  disappeared  in  1906,  and  has  not 
been  heard  from  since.  Elbertine  Miller  assigned  her  in- 
terest in  the  estate  to  Edward  A.  Mechling.  These  are  all 
the  heirs  of  testator,  and  our  task  is  to  ascertain  the  shares 
in  the  estate  to  which  each  is  entitled. 

I.  Sue  A.  McAllister  survived  the  devisee,  Alexander 
A.  McAllister,  as  widow,  and  she  complains  of  the  ruling  of 
the  court  that  she  was  not  entitled  to  one  half  of  the  devise 
to  said  predeceased  devisee,  the  same  as  though  he  had  out- 
lived the  testator  and  been  seized  of  the  estate  devised  at  the 
time  of  his  death.  This  decision  was  in  accord  with  the 
prior  construction  of  Section  3281  of  the  Code,  which  de- 
clares that: 

"If  a  devisee  die  before  the  testator,  his  heirs  shall  in- 
herit the  property  devised  to  him  unless  from  the  terms  of 
the  will  a  contrary  intent  is  manifest." 

Nothing  to  the  contrary  appeared  in  the  will.  Though 
the  devise  passes  to  the  heirs  of  the  devisee,  they  take  di- 
rectly from  the  testator,  and  not  through  the  devisee.  In 
re  Hul'ett's  Estate,  121  Iowa  423.  In  the  absence  of  such  a 
statute,  such  a  devise  must  have  lapsed,  and  been  disposed 
of  as  intestate  property.  This  statute  was  enacted  to  ob- 
viate that  result,  and  to  substitute  in  place  of  the  devisee 
those  persons  "who  would  presumably  have  enjoyed  the  ben- 
efits of  such  devise  had  the  devisee  survived  the  death  of 
the  testator  and  died  immediately  afterwards."  In  view 
of  this  benevolent  design,  it  would  seem  that  the  widow  of 
the  devisee  might  have  been  accorded  the  position  of  heir; 
but,  in  construing  this  statute,  the  court  held  otherwise,  in 
Blackman  v.  Wadsiixyrth,  65  Iowa  80.  That  decision  was 
followed  in  In  re  Estate  of  freeman,  146  Iowa  38.  This 
was  in  harmony  with  Braun  r.  Mathieson,  139  Iowa  409, 
Kiihn  v,  Kulin,  12.1  Iowa  449,  Phillips  r.  Carpenter,  79  Iowa 
600,  Rausch  v,  Moore,  48  Iowa  611,  and  somewhat  incon- 
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sistent  with  Smith  v,  Zuckmeyet',  53  Iowa  14,  and  Wilcke 
V.  Wilcke,  102  Iowa  173,  deciding  that,  where  the  husband 
dies  intestate,  without  issue,  the  widow  is  heir  to  one 
sixth  of  his  estate, — that  is,  the  difference  between  the  one- 
third  dower  interest  and  the  one  half  taken  under  Section 
3379  of  the  Code,  which  provides  that: 

"If  the  intestate  leaves  no  issue,  one  half  of  the  estate 
shall  go  to  the  parents,  and  the  other  half  to  the  spouse; 
if  no  spouse,  the  whole  shall  go  to  the  parents.^' 

This  last  statute  is  held  to  be  inclusive  of  the  widow's 
third,  or  dower  interest  (Burns  v.  Keas,  21  Iowa  257) ;  and, 
though  she  takes  the  third  as  dower,  and  in  accord  with  Sec- 
tions 3366  and  3376  of  the  Code,  the  additional  sixth  passes 
to  her  as  an  heir,  and  is,  therefore,  subject  to  the  indebt- 
edness of  the  husband.  The  ruling  of  Blackman  v.  Wads- 
icortk,  supra,  was  in  the  light  of  most  of  these  holdings,  as 
well  as  McAIenomy  v.  McMenomy,  22  Iowa  148,  and  Will 
of  Overdieck,  50  Iowa  244,  which  were  regarded  as  in  accord 
therewith.  The  court  may  have  been  influenced  by  the 
thought  that  the  heirs  of  the  predeceased  devisee  take  their 
interest  under  the  will,  directly  from  the  testator,  and  con- 
cluded that  the  heirs  intended  were  those  of  consanguin- 
ity,— were  it  not  for  a  prior  decision  {Moore  v.  Weaver,  53 
Iowa  11),  holding  otherwise.  In  any  event,  the  opinion 
holding  the  widow  not  an  heir  ought  not  to  be  disturbed, 
after  the  lapse  of  so  many  years.  The  decision  has  stood 
unchallenged  for  over  30  years,  during  which  time  the  gen- 
eral assembly  has  been  in  session  many  times,  and  the  stat- 
utes of  the  state  revised,  without  changing  the  section  to 
mean  otherwise  than  stated  in  this  opinion;  and  it  may 
well  be  assumed  that  the  legislative  branch  of  the  govern- 
ment is  content  with  the  construction  excluding  the  widow 
of  a  predeceased  devisee  from  the  word  "heirs,"  as  found 
in  Section  3281  of  the  Code.  Enlarging  her  share  in  her  de- 
ceased husband's  estate,  as  was  done  by  the  thirty-fifth  gen- 
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eral  assembly,  does  not  obviate  the  conclusion.     See  Section 
3379,  Code  Supplement,  1913. 

IT.  Appellants  other  than  Sue  A.  McAllister  contend 
that  the  former  decree  construing  the  will  limits  and  de- 
fines the  plaintiff's  interest  in  the  property  in  controversy, 

and  necessarily  excludes  anything  she  might 

^  Itpucuon?''"       take  as  heir  of  the  devisee.    The  executors 

f?ga?ee?^dc.        Under  the  will  applied  to  the  court  in  pro- 

cree.  e  ec  .         ^^^^  ^^^  ^  construction  of  the  will,  on  which 

there  appeared  an  endorsement,  as  well  as  an  erasure;  and 
the  court  found  that: 

"The  portion  inserted  in  said  will  in  longhand/ being  the 
following  words,  to  wit:  'canceled  June  21,  1912,  because 
Alexander  McAllister,  my  son,  died  May  13,  1912,  and  his 
only  surviving  son  May  26,  1912,'  has  never  been  witnessed 
in  the  same  manner  as  the  making  of  a  new  will,  and  that 
the  same  is  of  no  force  and  effect  under  the  laws  of  the 
state  of  Iowa,  and  that  the  same  cannot  be  considered  as 
any  part  of  the  will  of  said  decedent." 

The  court  further  found: 

"That  the  typewritten  portion  of  said  will  in  the  third 
paragraph  thereof,  which  contains  the  following  words,  to 
wit,  'A  son,  Alexander  McAllister,  equal  portions,  that  his 
half  of  the  residue  of  my  estate,'  through  which  lines  have 
been  run  with  a  pen  and  ink,  is  still  intelligible,  and  can  be 
read  through  said  lines.  And  it  is  therefore  found  by  the 
court  that  said  will  is  not  affected  by  iKe  running  of  said 
lines  through  said  portion  thereof." 

The  court  then  adjudged  that: 

"The  said  will  shall  be  considered  and  construed  as  it 
was  originally  written,  signed,  and  witnessed,  and  without 
reference  to  the  said  attempted  changes  in  the  wording 
thereof,  and  that  said  will  shall  stand  and  be,  for  all  in- 
tents and  purposes,  the  same  as  originally  written,  executed, 
and  witnessed.     And  the  court,  haVing  further  examined 
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the  said  will  with  reference  to  the  disposition  of  the  residu- 
ary estate  thereunder,  finds  that  one  half  of  the  said  resid- 
uary estate  shall  go  to  and  become  the  property  of  Fannie 
S.  McAllister,  widow  of  deceased,  absolutely.  And  it  ap- 
pearing to  the  court  that  Alexander  McAllister,  son  of  said 
deceased,  has  died  before  the  decease  of  the  said  testator, 
and  that  one  half  of  said  residuary  estate  was  devised  and 
bequeathed  to  the  said  son,  it  is  therefore  ordered,  adjudged, 
and  decreed  bv  the  court  that  the  said  one  half  of  the  resid- 
nary  estate  which  was  devised  to  the  said  son  under  the 
terms  of  said  will,  will  go  to  and  become  the  property  of 
the  heirs  of  said  Alexander  McAllister,  in  pursuance  of  the 
statutes  in  such  cases  made  and  provided.  And  it  is  there- 
fore ordered  bv  the  court  that  the  said  heirs  of  said  son 
shall  inherit  the  property  devised  to  him  under  said  will." 
The  manifest  design  of  this  decree  was,  first,  to  ascer- 
tain whether  the  attempted  cancellation  and  erasure  had 
been  effective  in  eliminating  the  devise  to  the  deceased  son, 

and,  having  found  these  ineffective,  to  deter- 

3.  judombnt:         mine,  in  a  general  way,  the  division  to  be 

iBsoeB."*"*^  made  of  the  property  under  the  terms  of  the 

will ;  and  the  court  found  that  the  one  half 
would  go  to  the  widow,  instead  of  all,  as  would  have  hap- 
pened had  the  cancellation  or  erasure  been  effective,  and 
the  half  left  to  Alexander,  to  his  heirs,  and  did  not  under- 
take to  determine  who  were  the  heirs  of  Alexander  Me- 
Allister,  nor  to  ascertain  whether  the  widow  of  the  testator 
was  such  heir  or  not.  This  being  so,  the  decree  interposed 
no  obstacle  to  ascertaining  in  this  suit  who  were  the  heirs, 
and  awarding  to  each,  including  the  widow  of  testator, 
the  portion  to  which  he  is  entitled. 

Ward  V.  Congregational  Church,  66  Vt.  490  (29  Atl. 
770),  is  not  an  authority  to  the  contrary.  There,  the  estate 
had  been  settled,  and  the  order  of  distribution  had  given 
complainant    a  life  estate  in  the  property.     Subsequently, 
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in  a  suit  in  eqqitj,  she  sought  to  be  declared  to  be  absolute 
owner;  and  the  court  held  the  order  or  judgment  in  pro- 
bate res  adjiidicatay  saying: 

"It  was  the  province  of  the  court  to  determine  and  ad- 
judge the  kind  of  estate  which  the  oratrix  took,  under  the 
will  and  under  the  laws  of  this  state,  in  the  property  left 
by  her  father;, and  if  it  did  not  decree  to  her  the  kind  of 
estate  therein  to  which  she  was  entitled,  she  could  and 
should  have  appealed  from  its  decree." 

There,  the  court  had  determined  the  estate  to  which  the 
oratrix  was  entitled;  while  here,  no  attempt  was  made  to 
ascertain, — ^much  less  to  decide, — who  were  the  heirs  of  the 
devisee,  or  the  portion  of  the  property  to  which  each  is  en- 
titled. Nor  is  there  anything  in  the  decree  even  intimating 
that  the  heirs  of  the  devisee  are  to  be  determined  otherwise 
than  under  Section  3281  of  the  Code.  As  his  heirs  would 
not  have  taken  but  for  that  section,  the  natural  inference 
is  that  the  finding  of  the  court  was  in  pursuance  thereof. 
But  for  it,  the  devise  must  have  lapsed,  and  gone  to  the 
heirs  of  testator.     There  is  nothing  in  the  point. 

III.  The  wife  of  testator,  plaintiff  herein,  elected  to 
take  under  the  will,  and  it  is  contended  by  appellants  Mc- 
Allister and  Mechling  that,  having  so  done,  she  is  estopped 

from  claiming  anything  as  heir  of  Alexan- 
4.  Wills  :  right      der  McAllister.     Had  the  devise  to  said  Al- 

of    devisees, 

cstoppeif^*^**" '     cxander   lapsed,  this  must  have  been   our 

conclusion,  as  it  was  of  the  Supreme  Court 
of  Minnesota  in  Mechling  v.  McAllister,  135  Minn.  357  (160 
N.  W.  1016),  in  passing  upon  this  identical  issue.  But,  as 
seen,  the  devise  is  saved  from  lapsing  in  this  state,  by  Sec- 
tion 3281  of  the  Code^  and  the  heirs  of  the  predeceased  dev- 
isee take  by  substitution  under  the  will, — that  is,  the 
heirs  of  said  devisee  are  substituted  by  statute  in  place 
and  stead  of  the  devisee,  and  are  entitle<l  to  the  property 
devised  precisely  as  the  devisee  would  have  been,  had  he 
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outlived  the  testator.  In  other  words,  l;jy  virtue  of  this 
statute,  said  heirs  take  under  the  will,  instead  of  the  pre- 
deceased devisee.  By  her  election  to  take  under  the  will, 
the  widow  merely  chose  between  the  portion  of  the  estate 
tendered  her  in  that  instrument  and  the  distributive  share 
to  which  she  was  entitled  under  the  law.  Having  elected 
which  she  would  take,  she  might  not  thereafter,  owing  to 
some  contingency  not  anticipated,  reconsider  such  election, 
while  retaining  that  taken  under  the  will  also,  or  claim  a 
part  of  the  estate  not  disposed  of  by  that  instrument.  Thus, 
as  was  held  by  the  Supreme  Court  of  Minnesota,  after  elect- 
ing to  take  under  the  will,  she  was  estopped  from  claim- 
ing a  share  of  a  devise  which,  under  the  laws  of  that  state, 
had  lapsed  and  become  intestate  property;  for  that,  by 
her  election  to  take  under  the  will,  she  waived  all  right  to 
the  distributive  share  to  which  otherwise  she  would  have 
been  entitled.  Here,  the  devise  to  Alexander  H.  McAllister 
did  not  lapse.  It  did  not  become  intestate  property.  It 
passed  under  the  will,  and,  as  heir  of  said  devisee,  who 
departed  this  life  before  the  decease  of  the  testator,  the 
plaintiff,  as  testator's  widow,  in  asserting  her  right  to  take 
as  such  heir,  is  not  claiming  a  share  of  intestate  property, 
but  under  the  will,  precisely  as  she  elected  to  do.  There  was 
no  estoppel. 

IV.    Appellant  Edward   A.   Mechling   contends   that, 
inasmuch  as  the  heirs  of  Alexander  H.  McAllister  take  un- 
der the  will.  Sections  3378  to  3382  of  the  Code,  which  re- 
DBS  BUT  ^^*^  ^^  *^®  descent  of  intestate  property, 

BUTKw^'p'er-  have  no  application;  but  he  does  not  un- 
t^w  detir-^^ '  dertake  to  point  out  how  the  "heirs"  of  the 
mined.  predeceased  devisee  are  to  be  ascertained. 

It  is  well  settled  that  those  are  heirs  of  a  person  deceased 
who  are  designated  by  the  statutes  in  force  at  the  time  of 
his  death.  Thompson  v.  Northdcestern  Mut,  L.  Ins,  Co,,  161 
Iowa  446.    These  statutes  necessarily  are  resorted  to  in  or- 
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der  to  determine  who  are  the  heirs  of  a  person  deceased. 
Nothing  to  tlie  contrary  is  to  be  found  in  McMenomy  v.  Mo 
Menomyy  22  Iowa  148,  Joumell  v.  Leighton,  49  Iowa  601,  op 
Will  of  Overdiechy  50'  Iowa  244,  relied  on  by  appellant, 
which  construe  a  statute  which,  as  amended,  appears  in  Sec- 
tion 3378  of  the  Code. 

V.  The  statutes  of  descent  applicable  where  decedent 
left  a  widow,  but  no  descendants,  are  Sections  3381  and 
3382  of  the  Code.     The  former  provides  that : 

"If  both  parents  are  dead,  the  portion 

®"  JtrucHon'?''"        which  would  have  fallen  to  their  share  by 

Btepmother*  of     the  above  Tules  shall  be  disposed  of  in  the 

isBueiess  Same  manner  as  if  they  had  outlived  the  in- 

testate  and  died  in  the  possession  and  own- 
ership of  the  portion  thus  falling  to  their  share,  and  so  on, 
through  ascending  ancestors  and  their  issue." 

Counsel  for  John  H.  McAllister  contends  that  rela- 
tionship by  consanguinity  only  was  contemplated  by  this 
statute,  and  that  the  suggested  survival  of  the  parents  is 
a  fiction,  instantaneous  in  duration,  to  direct  the  blood  line 
of  descent.  But  for  the  prior  decisions  of  this  court,  the 
writer  would  have  no  hesitation  in  so  construing  this  sec- 
tion; but  our  predecessors  appear  to  have  entertained  a 
different  view,  as  appears  in  Moore  v.  Weaver,  53  Iowa  11, 
and  In  re  Estate  of  Parker,  97  Iowa  593,  and  we  have  fol- 
lowed them  in  Lawley  v.  Keyes,  172  Iowa  575.  Under  these 
authorities,  one  half  of  the  devise  of  one  half  of  the  estate 
to  Alexander  H.  McAllister  is  assumed  to  have  passed  to  his 
father,  Charles  McAllister,  and,  as  he  (Charles  McAllister) 
left  surviving  him  a  widow,  the  plaintiff  herein,  and  no  de- 
scendants, said  widow  is  heir  to  one  half  thereof,  or  one 
eighth  of  the  entire  estate,  as  the  trial  court  found. 

VI.  The  mother  of  the  predeceased  devisee  departed 
this  life  many  years  previous  to  the  death  of  the  testator, 
and  left  no  heirs.     Section  3382  of  the  Code  provides  that : 
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^*If  heirs  are  not  thus  found,  the  por- 

*  Btruc5on*:^«ib-    tion  uninherited  shall  go  to  the  spouse  of 

course  of  the  intestate,  or  the  heirs  of  such  spouse  if 

descent. 

dead,  according  to  like  rules,  and  if  such 
intestate  has  had  more  than  one  spouse  who  either  died  or 
survived  in  lawful  wedlock,  it  shall  be  equally  divided  be- 
tween the  one  who  is  living  and  the  heirs  of  those  who  are 
dead,  or  between  the  heirs  of  all,  if  all  are  dead,  such  heir» 
taking  by  right  of  representation/' 

Heirs  of  the  mother,  Laura  McAllister,  not  having  been 
found,  the  widow  of  the  intestate,  i.  e.  the  predeceased  dev- 
isee, took,  under  this  statute,  the  portion  which  would  have 
gone  to  the  mother,  Laura  McAllister,  had  she  survived  the 
devisee.  The  "portion  uninherited''  is  that  which  would 
otherwise  have  passed  to  the  heirs  of  the  deceased's  mother, 
and,  but  for  the  above  statute,  must  have  lapsed.  By 
"spouse  of  the  intestate"  is  meant  spouse  of  the  person 
whose  heirs  are  sought  to  be  ascertained,  as  entitled  to  the 
property  in  probate.  This  conclusion  is  not  inconsistent 
with  the  ruling  in  Blackman  v,  Wadstcorth,  65  Iowa  80 ;  for 
all  there  held  was  that  a  widow  is  not  one  of  the  heirs,  by 
virtue  of  Sections  3366  and  3379  of  the  Code,  defining  the 
widow's  share  in  the  estate  of  which  her  husband  dies 
seized. 

Section  3382  of  the  Code  contemplates  a  situation 
where,  under  the  statutes  preceding  it,  including  Sections 
3366  and  3379,  no  heirs  are  in  existence,  and  in  these  cir- 
cumstances, declares  that  the  uninherited  portion  shall  go 
to  the  widow  of  the  intestate  or  her  heirs,  under  the  rules 
previously  enacted.  We  are  content  with  the  decree  en- 
tered by  the  trial  court.  Each  party  will  pay  his  own  costs, 
except  those  for  filing  and  printing  abstract  and  amendment 
thereto,  which  will  be  paid  in  equal  portions  by  the  widows, 

Mechling,  and  John  H.  McAllister. — Affirmed. 

I 
Preston^  C.  J.,  Evans  and  Gaynor^  JJ.,  concur. 
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Harriet  E.  Stewart^  Appellant,  v.  Board  of  Supervisors 

OF  Floyd  County,  Appellee. 

DRAINS:     EstabUshmeut — Appeal— Failure  to  File  PetitioxL     Fail- 

1  ure  of  one  who  appeals  from  an  order  establishing  a  drainage 
Improvement,  to  file,  on  or  before  the  first  day  of  the  next  term 
of  the  district  court  succeeding  the  taking  of  the  appeal,  a  pe- 
tition setting  forth  the  order  appealed  from,  with  his  objections 
thereto,  is  fatal  to  the  appeal,  when  the  drainage  authorities 
availed  themselves  of  said  failure  by  motion  to  dismiss,  filed 

^     before  such  petition  is  filed.     (Sec.  1989-al4,  Code  Supp.,  1913.) 

DBAINS:     Establishment — ^Inclusion  of  Iiands — ^Benefits— Presmnp- 

2  tion.  The  inclusion  of  lands  within  a  drainage  district  is  a 
finality  on  the  question  of  some  benefit  to  the  land. 

Appeal  from  Floyd  District  Court. — C.  H.  Kbllby,  Judge. 

April  1,  1918. 

Appeal  from  an  order  of  the  district  court  conHrming 
the  establishment  of  a  drainage  district  by  the  board  of  su- 
pervisors of  Floyd  County,  Harriet  E.  Stewart  appellant. — 
Affirmed. 

Eggert  d  Eggert,  for  appellant. 

J.  C.  Campbell,  for  appellee. 

Ladd^  J. — Proceedings  to  establish  a  drainage  district 
were  begun  by  the  filing  of  a  petition  signed  by  J.  E.  Case 
and  Geo.  W.  Brown.     A  competent  engineer  was  appointed, 

and,  upon  the  filing  of  his  report  recom- 

'  tabiishment :        mending  the  formation  of  such  district  and 

ure  to  file  the  laying  of  tile  drains,  a  day  for  hearing 

objections  was  designated.  An  owner  of  a 
forty  acres  bordering  Charles  City,  Mrs.  Harriet  E.  Stew- 
art, filed  objections,  and  a  hearing  was  had.  The  board  of 
supervisors  overruled  these  objections,  and  established  the 
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district  as  recommended  in  the  report  of  the  engineer. 
Thereupon,  on  November  7,  1916,  Mrs.  Stewart  appealed  to 
the  district  court.  The  auditor  filed  a  transcript  of  the  pro- 
ceedings wit-h  the  clerk  of  the  district  court,  as  required  by 
Section  1989-al4,  Code  Supplement,  1913,  but  appellant 
did  not  file  a  petition  setting  forth  the  order  of  the  board 
of  supervisors  "appealed  from  and  her  claims  and  objec- 
tions relating  thereto"  until  January  17,  1917.  The  next 
succeeding  term  of  court  after  the  appeal  was  taken  com- 
menced November  27,  1916.  The  first  dav  of  the  term  next 
thereafter  was  January  8,  1917,  and  on  January  13th  of 
that  year,  counsel  representing  the  board  of  supervisors 
and  proposed  district  moved  that  the  appeal  be  dismissed 
because  of  failure  to  comply  with  Section  1989-al4,  Code 
Supplement,  1913,  which  provides  that: 

"When  an  appeal  authorized  by  this  chapter  is  taken, 
the  county  auditor  shall  forthwith  make  a  transcript  of  the 
notice  of  appeal  and  appeal  bond  and  transmit  the  same  to 
the  clerk  of  the  district  court,  and  the  clerk  shall  docket  the 
same  upon  payment  by  the  appellant  of  the  docket  fee;  and 
on  or  before  the  first  day  of  the  next  succeeding  term  of  the 
district  court,  the  appellant  shall  file  a  petition  setting  forth 
the  order  or  decision  of  the  board  appealed  from  and  his 
claims  and  objections  relating  thereto;  a  failure  to  com- 
ply with  these  requirements  shall  be  deemed  a  waiver  of 
the  appeal  and  in  such  case  the  court  shall  dismiss  the 
sama" 

Manifestly,  there  was  a  failure  Jo  comply  with  the  re- 
quirement that  a  petition  be  filed  on  or  before  "the  next 
succeeding  term  of  the  district  court,''  and  the  consequence 
prescribed  was  the  dismissal  of  the  appeal.  This  was  not 
obviated  by  the  filing  of  what  is  denominated  a  "Brief  His- 
tory of  Drainage  System  and  Brief  and  Argument,''  imme- 
diately after  the  filing  of  the  motion  to  dismiss,  and,  four 
days  later,  the  petition  exacted  by  statute,  nor  by  change 

Vol.  183  lA.— 17 
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of  attorneys  in  the  prosecution  of  the  appeal.  The  waiver 
of  the  appeal  was  complete  upon  the  failure  to  have  the 
petition  on  file  November  27,  1916,  the  first  day  of  the  term 
of  court  next  succeeding  the  taking  of  the  appeal ;  and,  the 
board  of  supervisors  having  elected  to  take  advantage  of 
the  waiver  by  presenting  the  motion  to  dismiss,  prior  to  the 
filing  of  any  pleading  by  the  appellant,  the  court  had  no 
option  to  do  otherwise  than  follow  the  statute  declaring 
that  "in  such  case,  the  court  shall  dismiss  same."  The  court 
so  ruled;  but,  in  order  to  finally  dispose  of  the  appeal  in 
event  of  ruling  otherwise,  heard  the  case  on  the  merits,  and, 
finding  that  appellant's  land  would  be  benefited  by  the  pro- 
posed improvement,  affirmed  the  order  of  the  board  of  su- 
pervisors. As  the  order  dismissing  the  appeal  is  affirmed, 
we  may  not  review  the  evidence  bearing  on  the  merits. 

Some  idea  of  the  situation  may  be  obtained 

2.  Drains  :  es- 

tabiisbment :        from  BrovM  V.  Honevfield,  139  Iowa  414. 

Inclusion  or  017 

flu^'prelSmp-     ^'^  *^^  iuclusiou  of  any  land  in  the  district 
^^^^'  determines  that  it  probably  will  be  bene- 

fited by  the  proposed  improvement,  and  as  this  issue  may 
not  again  be  raised,  whether  land  shall  be  so  included  is  not 
a  matter  of  discretion  with  the  board  of  supervisors  or 
courts,  but  an  issue  of  fact,  to  be  decided  on  the  evidence 
submitted.  In  so  doing,  however,  some  consideration  may 
be  given  to  the  advantages  in  ascertaining  the  truth  pos- 
sessed by  the  board  and  the  trial  court,  even  though  such 
appeals  are  triable  (fe  novo.  See  Wood  t?.  Honey  Creek 
Drainage  Dist.,  180  Iowa  159 ;  Chicago  d  N.  W.  R,  Co.  v. 
Board  of  Supervisors,  182  Iowa  60.  A  careful  examination 
of  the  record  leaves  no  doubt  that  appellant  lost  nothing 
through  failure  to  obtain  a  review  on  the  merits.  The  order 
dismissing  the  appeal  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 
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David  H.  Waitb,  Appellee,  v.  Geoegb  J.  Consigny,  Jr.,  Ap- 
pellant 

8PE0IIT0  PEBFORMANOB:     Oontracts  Enforceable— Oontract  of 

1  Bxdiange — ^Mutnal  Mistake  in  Quantity  of  Land.  Evidence  re- 
viewed, and  held  sufficient  to  establish  mutual  mistake  in  the 
quantity  of  land  actually  conveyed,  with  consequent  right  to  a 
decree  of  specific  performance. 

SPBOiriO  PEBFOBMANOB:     Oontracts  Enforceable — Exchange  of 

2  Ziand— -Deflniteness.  A  contract  by  which  one  party  is  to  re- 
ceive, in  exchange  for  certain  land,  double  the  area  thereof, 
which  latter  is  to  be  located  between  the  extension  of  definite 

-lines,  is  sufficiently  definite  to  permit  specific  performance. 

JUDOMENT:     Oonfoxmity  to  Pleadings — ^Permissible  Variance.     A 

3  decree  in  equity,  which  is  in  full  accord  with  the  undisputed 
evidence  of  both  parties,  will  not  be  disturbed,  in  the  absence 
of  objection  in  the  trial  court,  even  though  such  decree  is  slight- 
ly variant  from  the  pleadings. 

Appeal  from  Palo  Alto  District  Court, — ^N.  J.  Lbb,  Judge. 

April  1,  1918. 

Suit  in  equity  to  reform  a  deed  and  enforce  specific 
performance.  There  was  a  decree  for  the  plaintiff,  and 
the  defendant  appeals. — Affirmed. 

E.  A.  d  W.  H.  Morling,  for  appellant. 

Tho8.  O'Cotmor^  for  appellee. 

Evans,  J. — In  June,  1914,  the  parties  entered  into  an 

oral  agreement  to  exchange  ground.    Measurements  were 

made  and  deeds  executed  accordingly.    The  claim  for  the 

1.  spbcific  plaintiff  is  that  a  mutual  mistake  occurred 

ANCTK^^con-         ^^  t^^  making  of  the  measurements,  which 

Srceabie":  con-    resulted  in  a    very    substantial    deficiency 

chanice :  mutual    against  him.    The  following  plat  will  aid 

mistake  In  ,.  -   .1 

quantity  of         to  au  Understanding  of  the  case. 
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Prior  to  the  exchange,  the  plaintiff  was  the  owner 
of  Lots  8,  9,  10,  11,  and  12,  appearing  upon  the  plat.  His 
improvements  were  located  upon  Ix)t  12.  The  defendant 
was  the  owner  of  I»ts  5,  6,  7,  and  14.  IjOt  14  com- 
prised about  34  acres  of  ground,  being  the  residue  of 
a  40-acre  tract,  less  the  platted  portion  indicated.  It  is 
plaintiff's,  claim  that  the  defendant  proposed  to  acquire 
from  him  Lots  8  and  9,  and  in  exchange  therefor  to  convey 
to  the  plaintiff  a  strip  of  ground  of  double  area,  which 
should  lie  in  a  rectangle  to  the  west  of  Lots  10,  11  and  12. 
The  county  surveyor  was  called,  to  make  the  measurements. 
He  measured  the  area  of  Lots  8  and  9,  and  thereafter  staked 
out  a  tract  lying  west  of  Lots  10,  11,  and  12,  for  the  full 
length  thereof,  and  56  feet  and  4  inches  wide.    The  plaintiflF 
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went  into  possession  of  the  same.  The  defendant  prepared 
both  deeds,  in  accord  with  such  measurement.  More  than 
a  year  thereafter,  the  plaintiff  discovered,  as  he  alleges, 
that  there  was  a  mistake  in  the  measurements,  and  that  the 
tract  laid  off  by  the  surveyor,  instead  of  being  double 
the  area  of  Lots  8  and  9,  was  only  one  half  of  the  area  of 
such  lots.  That  is  to  say,  the  area  of  Lots  8  and  9  was 
double  the  area  of  the  tract  laid  off  by  the  surveyor.  The 
mistake,  if  such,  was  so  egregious  that  a  considerable  bur- 
den is  laid  upon  the  plaintiff  to  o\'ercome  the  fact  that  he 
failed  to  discover  it  at  the  time.  The  circumstances  of  his 
discovery  were  that  he  was  undertaking  to  sell  his  prop- 
erty, and  someone  else  discovered  that  he  did  not  have  as 
large  an  area  as  he  claimed  to  have.  The  deed  executed  by 
the  defendant  to  the  plaintiff  was  left  for  the  plaintiff  at  a 
bank,  and  had  never  been  called  for  by  the  plaintiff  until 
his  attention  was  directed  to  the  alleged  shortage.  Plain- 
tiff's evidence,  in  some  respects,  is  indefinite,  but  the  more 
strategic  facts  are  well  proven.  We  are  satisfied  that  a 
basis  of  exchange  was  orally  agreed  on  before  the  survey, 
and  that  this  basis  was  proportionate  to  the  area  of  Lots 
8  and  9.  This  is  indicated  bv  the  fact  that  the  survevor 
measured  the  area  of  Lots  8  and  9  before  staking  off  the 
other  ground.  The  strong  preponderance  of  the  evidence  is 
that  the  plaintiff  was  to  have  at  the  rate  of  two  acres  for 
one.  Not  only  does  the  plaintiff  testify  to  this  effect,  but 
he  is  corroborated  by  three  or  four  witnesses,  to  whom  the 
defendant  had  communicated  the  same  fact.  There  is  no 
evidence  on  either  side  of  any  different  proportion  as  the 
basis  of  exchange.  While  the  defendant  admits  that  there 
had  been  talk  between  them  about  that  proportionate  ba- 
sis, he  contends  that  such  talk  related  to  a  strip  at  the 
north,  and  extending  from  Lot  12  to  the  railroad  track. 
He  does  not  claim,  however,  that  any  different  basis  was 
ever  agreed  on  in  advance  of  the  execution  of  the  deeds. 
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It  is  certain  that  the  dimensions  of  the  strip  as  fixed  by  the 
surveyor  had  not  been  agreed  upon  in  advance,  except  as 
they  should  be  ascertained  by  the  surveyor  as  a  matter  of 
computation.  The  defendant,  as  a  witness,  testified  that  no 
basis  of  exchange  was  agreed  on  in  advance  as  to  the  land 
which  he  conveyed.  He  was,  therefore,  driven  to  the  fur- 
ther statement  that  there  was  no  advance  oral  agreement 
at  all,  until  after  the  surveyor  had  staked  the  ground. 
This  position  is  contradicted  by  undisputed  circumstances. 
Prior  to  the  survey  by  the  surveyor,  Briggs,  the  defendant's 
employee,  following  the  instructions  of  both  parties,  had 
measured  out  the  ground  which  should  be  conveyed  to  the 
plaintiff.  '^^^  tract  thus  measured  by  Briggs  seemed  bo 
large  to  the  plaintiff  himself  that  he  believed  Briggs  had 
made  a  mistake.  Thereupon,  the  surveyor  was  called  in. 
His  lines  were  accepted,  and  the  fence  built  thereon  by 
Briggs.  The  plaintiff  went  into  possession  of  the  new  tract, 
and  so  continued  for  more  than  a  joslt  before  his  discovery. 
The  strong  circumstance  against  him,  as  ali*eady  indi- 
cated, is  that  he  could  fail  to  discover  by  observation  so 
great  a  mistake.  And  yet  the  fact  that  one  tract  was  prac- 
tically square  and  that  the  other  was  a  narrow  rectangle 
was  somewhat  calculated  to  throw  him  off  his  guard,  and 
to  cause  him  to  accept  the  figures  of  the  surveyor.  The  cir- 
cumstances of  the  case  seem  to  favor  the  plaintiff  strongly. 
The  testimony  of  the  defendant  as  a  witness  is  not  at  all 
assuring. 

From  a  careful  reading  of  all  the  evidence,  we  have  be- 
come fully  persuaded  that  there  was  the  mistake  contended 
for.  It  was  probably  the  mistake  of  the  surveyor,  in  revers 
ing  the  proportions.  It  thereby  became  the  mutual  mis- 
take of  the  parties,  by  their  adoption  of  it.  If  the  mis- 
take was  not  mutual,  it  was  because  the  defendant  had 
perceived  the  same  and  had  not  disclosed  it. 

It  is  urged  that  the  particular  land  involved  is  too  in- 
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definite  in  description  to  enable  specific  performance.    The 
trial  court  awarded  to  the  plaintiff  a  tract  in  rectangular 

form,  lying  to  the  west  of  Lots  10,  11,  and 
^*  raaroBM-  12,  its  north  and  south  lines  being  exten-^ 

AjiJCK  *     COD- 

tracts' enforce-     sions  of  the  north  line  of  Lot  12  and  the 

able :   exchange  ^ ,     _ ,  »    -r     ,     ^  n       m«  •  -■  <  i      . »  • 

of  land:  south  line  of  Lot  10.     The  width  thereof 

deflniteness. 

was  such  as  to  make  double  the  area  of  Lots 
8  and  9.    We  think  this  was  sufficiently  definite. 

It  is  also  urged  that  the  trial  court  thus  awarded  a 
tract  which  was  other  than  that  claimed  in  the  petition. 
There  is  a  slight  discrepancy  as  between  the  petition  and 

the  decree.    The  petition  claimed  a  some- 

*•  conformi^'         what    narrower    strip,    extending    to    the 

pSr^ilSibie*^^ '      north  line  of  Lot  14.     It  will  be  noted  that 

variance 

there  is,  upon  the  plat,  a  little  jog  of  33  feet 
between  the  north  line  of  Lot  12  and  the  north  line  of  Ix)t 
14.  Both  parties  testified,  however,  that  the  tract  to  be  con- 
veyed to  the  plaintiff  was  to  extend  to  the  north  line  of  Lot 
12,  and  no  more.  The  decree  was,  therefore,  in  accord  with 
the  undisputed  testimony  on  both  sides.  No  effort  was 
made  in  the  trial  court  to  obtain  a  correction  of  the  dis- 
crepancy between  the  pleading  and  the  decree.  In  the 
absence  of  motion  in  the  court  below,  we  would  not  be  jus- 
tified in  reversing  on  account  of  such  discrepancy.  If  we 
did  30,  we  should  have  to  remand  the  case.,  with  leave  to 
the  plaintiff  to  amend  his  petition  to  conform  to  the  undis- 
puted evidence.  We  think  the  district  court  did  not  err 
in  the  conclusion  reached.  The  decree  is,  therefore, — Af- 
firmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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S.  S.  DiLENBECK^  Appellant,  v.  Lum  Herrold^  Appellee. 

BILLS  AND  NOTES:    Transfer— Evidence.    The  declaration  of  one 

1  acquiring  a  note  to  which  he  was  not  a  party,  to  the  effect  that 
he  wishes  to  "take  up*'  the  note,  does  not  necessarily  exclude 
the  purpose  to  purchase  it. 

EVIDENCE:      Parol    as   Affecting   Writing— Bills    and   Notes — ^In- 

2  dorsement  as  to  Payment.  The  indorsement  "Paid/*  on  the  face 
of  a  promissory  note,  while  prima-facie  evidence  of  a  complete 
satisfaction,  is,  nevertheless,, subject  to  oral  explanation  or  con- 
tradiction, especially  as  against  the  maker,  who  was  not  a  party 
to  the  transaction  which  resulted  in  such  indorsement. 

EVIDENCE:     Relevancy,  Competency,  and  Materiality — ^Intent  and 

3  ■  Purpose.    The  holder  of  a  note  (not  a  party  thereto  on  its  face) 

may  testify,  in  an  action  thereon,  that,  in  acquiring  the  note,  it 
was  not  his  intention  to  voluntarily  pay  the  note,  but  that  It 
was  his  intention  to  purchase  the  note. 

BILLS  AND  NOTES:    Actions— Title  to  Sustain  Action.    Plaintiff's 

4  title  to  a  note,  though  acquired  from  one  who  was  without  au- 
thority to  sell  it,  may  not  be  questioned  by  the  maker,  in  an  ac- 
tion thereon,  when  the  former  owner  acquiesced  in  and  ratified 
the  unauthorized  sale. 

Appeal  from  Dallns  DiHtrict  Court. — L.  N.  Hays,  Judge. 

October  25,  1917. 

Rehearing  Denied  April  2,  1918. 

Suit  upon  a  promissory  note.  At  the  closse  of  the 
plaintiff's  evidence,  there  was  a  directed  verdict  for  the  de- 
fendant.    The  plaintiff  appeals. — Reversed  and  remanded. 

Dugan  d  Dugan,  for  appellant. 

H,  O.  CHddings,  White  &  Clarke,  and  Harry  Wifvat,  for 
appellee. 

Evans,  J. — The  note  sued  on  was  for  |1,070,  and  was 
drawn  payable  to  the  Citizens  Trust  and  Savings  Bank,  of 
which  bank  the  plaintiff,  Dilenbeck,  was  the  president,  and 
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owuer  of  the  majority  of  its  stock.     The  dc- 
*  NOTES  :\rans-      feiidaiit  claiming  a  defense  to  the  note  and 

having  repudiated  the  same,  the  plaintiff 
claims  to  have  acquh*ed  the  note  from  the  payee  by  paying 
therefor  its  full  amount  of  principal  and  interest.  The 
method  by  which  the  plaintiff  claims  to  have  acquired  the 
note  was  informal  and  more  or  less  defective,  and  the  de 
fendant  challenges  its  legality.  The  defendant  contends 
that  the  plaintiff  did  not  acquire  the  note,  though  he  paid 
the  amount  thereof  to  the  payee,  lie  also  contends  that 
what  was  done  by  the  plaintiff  amounted  to  a  voluntary 
payment  of  the  note,  wliereby  it  was  fully  discharged  as 
against  the  defendant. 

The  circumstan(!es  surrounding  the  parties  become  of 
important  consideration.  The  plaintiff  transacted  the  busi- 
ness with  the  defendant  out  of  which  the  note  originally 
arose.  The  real  consideration  for  the  note  was  the  pur- 
chase of  stock  in  the  Shorthill  Corporation,  which  was  being 
urged  and  promoted  by  the  plaintiff.  So  far  as  the  payee 
bank  was  concerned,  however,  the  transaction  amounted 
to  a  loan.  The  corporate  enterprise  appears  to  have  failed 
before  it  fully  materialized.  One  of  the  defenses  set  up  by 
the  defendant  was  that  he  had  been  induced  to  enter  into 
his  undertaking  through  the  false  representations  of  Dilen- 
beck.  This  claim  of  defense  had  been  put  forward  by  him 
to  Dilenbeck  before  Dilenbeck  claims  to  have  acquired  the 
note.  Dilenbeck's  attitude,  in  brief,  is  that,  in  view  of  tlio 
defense,  he  undertook  to  protect  the  bank  by  assuming  the 
burden  of  the  defense  himself.  This,  of  course,  was  also 
fair  and  advantageous  to  the  defendant,  in  that  it  enabled 
him  to  interpose  his  defense  without  any  barrier  of  the 
innocence  of  the  payee  in  the  transaction.  The  circum- 
stances of  the  alleged  transfer  of  the  note,  as  the}'  ap- 
pear in  the  record,  were  very  brief,  and  leave  much 
to  implication. 
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As  a  witness,  the  plaintiff  testified,  in  general  terms, 
that  he  purchased  the  note  from  the  bank.  The  only  indi- 
viduals directly  connected  with  the  circumstances  of  the 
transfer  were  the  plaintiff  himself  and  McQuery,  the  assist- 
ant cashier.  On  cross-examination,  the  plaintiff  testified  to 
the  following  details: 

"At  this  time,  I  told  Mr.  McQuery  that  I  would  take 
up  the  Lum  Herrold  note,  and  I  wished  he  would  figure  the 
interest  on  it;  and  he  proceeded  to  do  it.  I  don't  know  that 
McQuery  was  ever  given  any  authority  to  sell  any  of  the 
assets  of  the  bank.  I  don't  know  that  I  ever  knew  of  his 
exercising  any  authority  in  selling  notes  or  other  assets  of 
the  bank.  He  had  authority  to  accept  payment  on  past-due 
paper.  He  did  so  right  along.  I  do  not  know  that  the 
board  of  directors  ever  authorized  him  to  sell  any  of  the 
bank's  notes  or  other  bills  receivable.  1  did  not  attend  all 
of  the  directors'  meetings." 

He  also  testified  that  he  paid  therefor  at  that  time  the 
full  amount  of  principal  and  interest,  and  that  he  received 
from  McQuery  the  possession  of  the  note,  and  placed  the 
same  with  his  own  private  papers.  McQuery,  however,  had 
written  upon  the  back  of  the  note  the  following  endorse- 
ment: "Paid  by  S.  S.  Dilenbeck  and  the  stock  as  collat- 
eral forfeited  to  him."  The  plaintiff  testified  also,  in  sub- 
stance, that  it  was  not  his  intention  at  any  time  to  discharge 
the  note,  but  to  purchase  the  same;  that  he  did  not  know, 
at  the  time,  of  the  endorsement  put  thereon  by  McQuery, 
and  only  discovered  the  same  some  months  later;  that  there 
was,  in  fact,  no  stock  held  as  collateral  of  said  note;  that  it 
was  the  custom  of  the  bank,  in  the  cancellation  of  notes,  to 
use  the  cancellation  stamp,  and  that  the  same  was  not  used 
upon  the  note  in  question. 

Defendant's  motion  for  a  directed  verdict,  at  the  close 
of  plaintiff's  evidence,  was  based  upon  the  two  following 
grounds : 
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^'First.  Under  all  the  evidence  in  the  record  in  this 
case,  the  jury  would  not  be  warranted  in  finding  that  the 
plaintiff  was  the  holder  of  the  promissory  note  sued  upon, 
OP  the  owner  thereof.  Second.  Under  all  the  evidence  in 
the  record,  it  aflfirmatively  appears  that  the  plaintiff,  on  or 
about  the  26th  day  of  August,  1915,  paid  said  note  sued 
upon  herein;  that  such  payment  was  made  voluntarily  by 
the  plaintiff,  and  not  at  the  request  of  the  defendant  or  for 
the  defendant's  benefit,  and  by  such  payment  the  note  was 
satisfied  and  discharged." 

The  motion  was  sustained  upon  both  grounds. 

It  will  be  noted  that  the  first  ground  presented  matter 
in  abatement,  and  the  second,  matter  in  bar.  It  will  be 
seen  at  a  glance,  also,  that,  if  the  first  ground  were  good, 
the  second  could  not  be  considered,  for  the  reason  that,  if 
the  plaintiff  had  not  acquired  the  note,  no  adjudication 
against  him  could  bar  the  true  holder  of  the  note,  who  was 
not  a  party.  Again,  if  the  first  ground  were  overruled,  the 
ruling  would  necessarily  be  fatal  to  the  second  ground. 
That  is,  if  it  should  be  found  that  the  transaction  between 
plaintiff  and  McQuery  amounted  to  a  transfer  of  the  note, 
then  it  could  not  be  deemed  to  have  been  a  voluntary  pay- 
ment and  discharge  of  the  note.  The  pivot  of  the  case, 
therefore,  turns  upon  the  first  ground. 

In  support  of  the  order  of  the  trial  court,  the  appellee 
presents  three  general  propositions  in  argument.  The  first 
is  that  the  plaintiff's  own  testimony  shows  that  he  dis- 
charged the  note,  in  that  he  told  McQuerv 

2.  Evidhnch: 

Karoi  aa  affect-    that  he  wanted  to  "tiake  up"  the  note.    It  is 
ig  writing:  * 

FndSrsement^as*  ^rged  that  the  expression  "take  up"  has  a 
to  payment  well-defined  meaning,  which  is  "to  pay  or 
discharge."  Undoubtedly,  the  language  would  bear  such  an 
interpretation.  But  we  know  of  no  hard  and  fast  rule  of 
definition  which  would  forbid  any  other  interpretation.  We 
think  it  was  clearly  competent  for  the  plaintiff  to  put  the 


268  D;lenbbck  v.  Hbrrold.  [183  Iowa 

interpretation  which  he  did  upon  the  language  used  by  him, 
and  especially  so  in  view  of  its  consistency  with  all  the  cir- 
cumstances surrounding  the  transaction.  The  second  argu- 
ment is  that  the  instrument  was  endorsed  "Paid"  by  Mc- 
Query,  and  that  it  was  not  competent  for  the  plaintiff  to 
contradict  such  endorsement  by  a  statement  of  his  own  in- 
tention or  purposes.  Tlie  endorsement  undoubte<ily  operates 
presumptively  in  favor  of  the  defendant's  contention.  The 
contention,  however,  that  the  plaintiff  could  not  contradict 
or  explain  this  endorsement,  as  against  the  defendant,  can- 
not be  sustained.  The  contract  of  transfer  of  the  note,  if 
there  was  a  transfer,  was  not  one  to  which  defendant  was 
a  party.  He  is  in  no  position,  thei-efore,  to  urge  in- 
competency of  oral  evidence  against  the  writing,  becauso 
he  himself  was  never  bound  by  the  writing.  If  the  contro- 
versy were  between  Dilenbeck  and  the  bank,  a  different 
question  would  be  presented.  Even  then,  the  authorities 
are  uniform  that  such  a  writing  as  is  here  considered  is 
subject  to  explanation.  Jones  v.  General  Construction  Co.j 
150  Iowa  194. 

Evidence  of  the  intention  of  the  plaintiff  had  peculiar 
pertinency.     The  payment  of  the  amount  of  the  loan  being 
conceded,  the  issue  between  the  parties  is  necessarily  de- 
termined by  tlie  puiyose  of  such  payment. 
3.  Evidence  :  The  defendant  averred  in  his  answer,  in  sub- 

relevancy,  .  ' 

and'^materiai-      stance,  that  the  money  was  paid  for  the  pur- 
purpoTO?^*  ^^^    P^^  ^^  discharging  the  note,  and  that  it 

was  so  done  "voluntarily."  The  contention 
of  the  plaintiff,  in  substance,  is  that  he  paid  the  money 
for  the  purpose  of  acquiring  the  note.  The  evidence  of 
the  "purpose"  of  such  payment  was,  therefore,  proper  to 
be  considered. 

The  third  argument  is  that  the  plaintiff,  as  an  at- 
tempted purchaser  of  the  note,  could  not  act  in  that  trans- 
action as  agent  for  his  bank,  and  that  McQuery,  as  assist- 


April  1918]  German  Amsbican  Nat.  Bank  v.  Kbllbt.  269 

ant  cashier,  had  no  authority  to  sell  notes. 
4.  Bills  and  If  the  bank  had  repudiated  the  transaction, 

NOTBS :   ac-  ^  ' 

?iwtoin*^action.    ^^^   Were   the   contending   party   with   the 

plaintiff,  this  argument  would  be  unassail- 
able. On  the  other  hand,  if  the  bank  was  satisfied  with  the 
transaction  such  as  it  was,  its  right  of  complaint  did  not 
inure  to  the  defendant.  Even  though  McQuery  had  no  di- 
rect a^ithority  to  sell  notes,  yet  if  he  assumed  the  authority 
and  thereby  received  a  beneficial  consideration  to  the  bank, 
his  act  could  be  ratified,  or  acquiesced  in.  The  question 
of  excess  of  authority  would  thereby  be  wholly  waived.  The 
fact  that  the  bank  accepted  the  consideration  and  never 
repudiated  the  transaction  would  tend  to  show  a  ratifica- 
tion, or  at  least  an  acquiescence  and  waiver.  Whenever 
the  transaction  became  confirmed  in  any  manner,  as  between 
the  bank  and  Dilenbeck,  it  was  not  in  the  power  of  the 
defendant  to  declare  it  void. 

We  think  it  clear  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  the  plaintiff  acquired  a  transfer  of  the 
note  to  himself,  and  that  the  court  erred  in  sustaining  the 
first  ground  of  the  defendant's  motion  to  direct.  As  al- 
ready indicated,  this  conclusion  carries  down  the  second 
ground  with  the  first.  The  judgment  below  must,  accord- 
ingly, be — Reversed  and  remanded. 

Gaynor,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


German  American  National  Bank^  Appellant,  v. 
O.  L.  Kbllby  et  al.,  Appellees. 

BUJiS  AND  NOTES:  Bona-fide  Pnrchasers — Fraud  in  Inception  of 
1  Note— Burden  of  Proof.  The  uncorrohorated  denial,  by  the 
cashier  of  a  bank,  of  notice  of  a  defect  in  the  original  title  to 
a  negotiable  instrument  purchased  by  the  bank  through  him, 
does  not  conclusively  establish  such  want  of  notice.  In  such 
cases,  material  considerations  are: 
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1.  Whether  other  bank  officers  charged  with  duties  pertain- 
ing to  such  matters  might  have  had  notice. 

2.  Whether  the  purchase  was  a  departure  from  the  ordinary 
business  methods  of  the  bank. 

3.  Whether  the  time,  place,  and  circumstances  of  the  pur- 
chase were  aometohat  unusual. 

Salinger,  J.,  dissents  as  to  the  applicability  of  the  principle 
to  the  facts  of  the  case  at  bar. 

EVIDENOE:     Opinion  Evidence — Conclusion — ^Elnowledge  of^^jioth- 
2    er.    An  assertion  by  a  wi1;nefls  that  a  bank  had  no  notice  of 
any  infirmity  in  the  original  title  to  a  note  which  the  bank  had 
purchased,  is  a  pure  conclusion. 

Appeal  from  Cedar  Rapids  SupetHor  Court, — C.  B.  Bobbins^ 

Judge. 

Apeil  2,  1918. 

Action  to  recover  judgment  on  a  promissory  note.  The 
defense  was  that  there  was  fraud  in  its  inception,  and  that 
plaintiff  acquired  it  subject  to  such  infirmity.  The  issues 
were  submitted  to  the  jury,  and  verdict  returned  for  de- 
fendants, on  which  judgment  was  entered.  The  plaintiff 
appeals. — Affirmed, 

Blake  d  Porter,  for  appellant. 

Barnes,  Chamberlain  d  Randall,  for  appellees. 

Ladd,  J. — On  August  4,  1913,  the  defendants,  O.  L.  Kel- 
ley  and  C.  O.  Sprague,  executed  their  promissory  note  for 
|2,000  to  the  Western  Implement  and    Motor    Company. 

Thereafter,  the  payee    therein    transferred 

^'  NOTB8:^bona-       ^aid  note  to  the  Diamond  Iron  Works,  and 

eral  ?raud"n      the  latter  to  the  German  American  Bank, 

note^*  burden      plaintiff  herein,  all  prior  to  the  maturity 

of  said  note.  The  consideration  for  the  ex- 
ecution of  the  note  was  f 2,000  par  value  in  preferred  stock, 
and  f  1,000  par  value  in  common  stock,  of  the  Western  Im- 
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plement  and  Motor  Company.  The  record  leaves  little  or  no 
doubt  that  the  sale  and  the  execution  of  the  note  were  in- 
duced by  fraud.    At  any  rate,  that  issue  was  for  the  jury. 

Assuming,  then,  that  the  promissory  note  sued  on  was 
procured  by  fraud,  title  thereto  was  defective,  within  the 
meaning  of  Section  306(>-a56y  Code  Supplement,  1913: 

"To  constitute  notice  of  an  infirmity  in  the  instrument 
or  defect  in  the  title  of  the  person  negotiating  the  same,  the 
person  to  whom  it  is  negotiated  must  have  had  actual  knowl- 
edge of  the  infirmity  or  defect,  or  knowledge  of  such  facts 
that  his  action  in  taking  the  instrument  amounted  to  bad 
faith." 

A  l^older  in  due  course  would  hold  the  instrument  free 
from  such  defect,  and  in  the  hands  of  any  other,  it  would 
be  subject  to  the  same  defenses  as  though  non-n^otiable. 
A  holder  deriving  his  title  through  a  holder  in  due  course, 
not  tainted  with  the  fraud  or  illegality  alleged,  also  is  a 
holder  in  due  course.  Section  3060-a58,  Code  Supplement, 
1913. 

"When  it  is  shown  that  the  title  of  any  person  who  has 
negotiated  the  instrument  was  defective,  the  burden  is  on 
the  holder  to  prove  that  he  or  some  person  under  whom  he 
claims  acquired  the  title  as  a  holder  in  due  course."  Sec- 
tion 3060-a59. 

No  evidence  bearing  on  the  issue  as  to  whether  the  Dia- 
mond  Iron  Works  acquired  notice  of  the  defect  in  the  payee's 
title  when  or  prior  to  obtaining  the  note  was  adduced,  and 
the  sole  question  here  presented  is  whether  the  evidence 
showed  conclusively  that  the  plaintiff  bank  was  without 
actual  knowledge  of  the  infirmity  or  defect,  or  of  such  facts 
that  its  action  in  taking  over  the  note  might  not  have 
amounted  to  bad  faith.  To  ascertain  this,  the  evidence  must 
be  resorted  to.  One  Stegner  testified  that  he,  as  cashier 
of  the  bank,  purchased  the  note  October  13,  1913,  in  the 
usual  course  of  business,  and  caused  to  be  entered  to  the 
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credit  of  the  Diamond  Iron  Works  the  face  value  of  the 
note,  together  with  accrued  interest;  that  the  same  was 
subsequently  checked  out;  that  the  note  was  thereupon 
entered  in  the  bank's  register  of  discounts  and  notes;  that 
the  bank  had  a  president,  two  vice-presidents,  and  an  as- 
sistant cashier,  besides  himself  as  cashier;  that  there  were 
fourteen  directors,  and  the  entire  number  composed  the  dis- 
count committee;  that  the  bank  had  no  "subcommittee  to 
take  care  of  discounts,  no  credit  man  other  than  the  oflS- 
cers;"  that  he  had  no  conversation  with  any  of  the  oflScers 
of  the  bank  with  reference  to  this  note  before  it  was  dis- 
counted ;  that  he  knew  nothing  of  it  until  presented  by  the 
Diamond  Iron  Works;  and  that  what  he  had  stated  was  all 
that  occurred^ that  day;  that  the  Diamond  Iron  Work<4  had 
been  a  customer  of  the  bank  for  eight  or  ten  years,  and  pei- 
mitted  to  overdraw  their  accounts,  "from  time  to  time  with- 
out interest;"  that  the  makers  of  the  note  were  not  cus- 
tomers of  the  bank;  that  he  had  not  met  either  of  them, 
"did  not  know  where  they  lived,  but  felt  they  lived  at  Cedar 
Bap.\ds,  Iowa;"  that  he  made  no  inquiry  with  reference  ti^ 
them,  further  than  this : 

"In  taking  a  note  for  discount,  we  always  made  in- 
quiry regarding  what  the  responsibility  of  the  makers,  and 
while  I  have  no  recollection  of  any  figure  being  given  me 
as  to  their  responsibility^,  nevertheless  the  Diamond  Iron 
Works  gave  me  to  understand  that  both  Kelley  and  Sprague 
were  very  responsible." 

He  testified  further  that  he  had  some  conversation  with 
an  oflScer  of  the  Diamond  Iron  Works  when  the  note  was 
presented,  and  could  not  say  who  presented  the  note,  and 
made  no  further  inquiry  with  reference  thereto;  that  the 
bank  did  "not  make  a  practice  of  buying  the  paper  of  a  man 
living  several  hundred  miles  away  without  inquiry;"  that 
he  made  no  inquiry  about  the  Western  Implement  and  Mo- 
tor Company ;  and  that  the  Diamond  Iron  Works  had  a  spe- 
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cific  line  of  credit  at  the  bank,  and  "I  relied  on  their  en- 
dorsement." 

One  Bleecker  testified  to  having  been  a  director  and  at- 
torney of  the  bank  for  many  years;  that  he  was  familiar 
with  the  duties  of  the  several  officers ;  that  the  cashier  had 
charge  "of  all  discounts  coming  from  customers,  and  the 
president  devoted  time  more  particularly  to  the  purchase  of 
commercial  paper  outside  of  the  bank's  customers,"  as  the 
bank  always  had  more  funds  on  hand  than  its  customers  re- 
quired, and  "over  a  million  dollars  are  kept  invested  in 
outside  paper,  which  is  bought  of  brokers  and  others,  and 
the  president  gives  his  attention  to  real  estate  mortgage 
loans  largely." 

"Q.  Then  Mr.  Gross,  as  president,  is  not  superintend- 
ent of  the  discounting  of  the  notes  such  as  this  Kelley  and 
Sprague  note?  A.  No,  such  customer  as  the  Diamond  Iron 
Works  and  their  tr^^de  paper  that  comes  in — the  customers' 
trade — ^goes  to  Mr.  Stegner,  who  makes  those  loans  and  ac- 
cepts those  discounts." 

He  testified  further  that  the  discount  committee  goes 
over  the  notes  once  a  month,  at  the  directors'  monthly  meet- 
ing. 

"Q.  Then  the  custom  of  the  bank  was  that  these  mat- 
ters should  be  left  wholly  to  the  cashier  of  the  bank,  Mr. 
Stegner?    A.    Yes,  sir." 

On  cross-examination,  the  witness  testified  that  the 
president  was  in  daily  attendance  at  the  bank;  that  both 
lie  and  the  cashier  were  accessible  to  customers,  and  that 
the  Diamond  Iron  Works  "could  have  had  access  to  him ;" 
and  that  the  president  performed  duties  stated,  and  was  the 
superior  officer  to  the  cashier  and  assistant  cashier.  In  the 
absence  of  the  president  and  cashier,  especially  during  the 
noon  hour,  the  assistant  cashier  was  in  charge  of  the  bank, 
though  not  authorized  to  pass  on  discounts  or  purchase 
papers. 

Vol.   188  lA.— 18 
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Such  was  the  evidence,  and  it  is  first  to  be  observed  that 
the  cashier  was  in  no  manner  corroborated  in  what  he  tes- 
tified in  relation  to  want  of  knowledge  concerning  the  in- 
firmity inhering  in  the  note. 

It  is  equally  clear  that  such  knowledge  might  have 
reached  the  bank  through  the  president  or  the  assistant 
cashier,  both  of  whom  were  dealing  actively  with  the  public 

in  behalf  of  the  bank,  and  no  evidence  n^- 

2.  BviDBNCB^:^  ativing  the  possession  of  such  knowledge  by 

cfuBion*^°°  these  officers  was  adduced.    No  considera- 

anouier^^  ^'       t^^^  ^*  ^^  ^^  accorded   Rtegner\s  assertion 

that  the  bank  was  without  notice;  for,  in 
the  nature  of  things,  that  was  a  mere  opinion.  Bennett 
State  Bank  r.  Schloesser,  101  Iowa  571. 

The  cashier  was  unable  to  state  from  whom  he  ob- 
tained the  note,  otherwise  than  that  he  was  a  representa- 
tive of  the  Diamond  Iron  Works,  and  was  without  ac- 
quaintance with  defendants,  who  resided  in  a  city  in  another 
state,  as  did  the  payee  and  endorser.  Moreover,  the  bank 
did  not  follow  its  practice  of  not  dealing  in  paper  the  mak- 
ers of  which  lived  a  long  ways  off,  save  upon  making  in- 
quiries. Is  such  a  showing  so  conclusive  that  fair-minded 
men  could  have  drawn  no  other  inference  than  that  the  plain- 
tiff bank  acquired  the  promissory  note  without  knowledge 
of  the  fraud  practiced  on  defendants,  and  also  without 
knowledge  of  such  facts  as  that,  if  taken  as  true,  it  must 
have  acted  in  bad  faith?  It  must  have  been  so  in  order  to 
have  warranted  the  court  in  directing  a  verdict  for  plaintiff. 
The  rule  which  obtains  in  such  a  case  is  well  stated  in 
Arnd  v.  Aylesicorth,  145  Iowa  185: 

"Whether  plaintiff  has  suflQ'ciently  satisfied  the  burden 
resting  upon  him  and  made  good  his  claim  to  be  an  inno- 
cent purchaser  is,  therefore,  a  question  for  the  jury,  save 
in  those  instances  where  the  testimony  is  not  only  consist- 
ent with  the  good  faith  of  such  purchase,  but  is  such  that 
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no  fair-minded  person  can  draw  any  other  inference  there- 
from. A  categorical  denial  of  notice  or  knowledge  is  some- 
thing which,  in  many,  if  not  in  most,  instances,  cannot  be 
opposed  by  direct  proof;  and  the  credibility  of  the  witnesses, 
their  interest  in  the  case,  the  reasonableness  or  nnreasona- 
bleness  of  their  statements,  the  time,  place,  and  manner  of 
the  transaction,  its  conformity  to  or  its  departure  from  the 
ordinary  methods  of  business,  and  all  the  other  facts  and 
circumstances  which,  though  of  slight  moment  in  them- 
selves, yet,  when  taken  together,  give  character  and  color 
to  the  purchase^  ♦  *  ♦  constitute  a  showing  which  the 
court  cannot  properly  pass  on  as  a  matter  of  law." 

Previously,  in  MoNight  v.  Parsons,  136  Iowa  390,  this 
court  had  said: 

"The  testimony  of  the  cashier  of  the  bank  that  he  or 
the  bank  purchased  the  note  for  value  before  maturity,  even 
though  he  be  not  disputed  by  any  other  witnesses  to  the 
transaction,  is  not  necessarily  sufficient  to  enable  the  court 
to  say,  as  a  matter  of  law,  that  he  received  it  in  good  faith. 
Such  evidence  does  not  negative  notice  or  knowledge  on 
part  of  other  officers  of  the  bank.  Moreover,  the  bank  being 
an  interested  party,  the  credibility  of  the  testimony  of  the 
cashier  was  a  matter  for  the  jury  to  pass  upon,  in  the  light 
of  all  the  facts  and  circumstances  surrounding  the  matter 
under  inquiry." 

And  as  following  these  decisions,  see  BanJc  of  Bushnell 
V.  Buck  Bros,,  161  Iowa  362 ;  Merchants  Nat.  Bank  v.  Grigs- 
ty,  170  Iowa  675,  and  cases  cited.  See  also  Farmers  d  Mei-- 
cJumts  State  Bank  v.  Shaffer,  172  Iowa  173. 

Nothing  to  the  contrary  is  to  be  found  in  Des  Moines 
Sav.  Bank  v.  Arthur,  163  Iowa  205,  and  Robertson  v.  United 
States  Live  Stock  Co.,  164  Iowa  230.*  These  last  named 
canses  were  heard  de  novo  in  this  court,  and  in  each  the  pur- 
chaser of  the  negotiable  instrument  in  question  was  found 
to    have    acquired    it    without    notice    of    its    infirmity. 
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paper  was  ever  sustained.  Ordinarily,  the  testimony  to 
want  of  notice  and  good  faith  must  come  from  someone  who 
has  some  managerial  position  in  the  bank.  So  if  all  that 
is  needed  to  make  cases  of  buying  paper  jury  cases  is  thai 
the  cashier  or  buyer  gave  such  testimony,  then  there  was 
never  any  occasion  to  formulate  rules  as  to  when  such 
cases  were  not  for  the  jury.  No  such  rules  need  be  made, 
because  no  such  case  could  exist.  I  think  that,  Hinte  it 
must  be  conceded  that  the  testimony  of  the  buyer  may  war- 
rant a  directed  verdict  in  his  favor,  it  cannot  be  the  law  that 
« 

the  case  must  always  go  to  the  jury  because  the  testimony 
for  the  bank  is  given  by  its  cashier. 

11.  The  opinion  discloses  there  was  undisputed  testi- 
mony that  such  discounts  as  are  involved  in  the  case  we 
have  were  wholly  for  the  cashier,  and  that  the  president  of 
the  bank  did  not  deal  with  such  discounts.  It  is  shown 
without  dispute  that  it  was  "the  custom  of  the  bank  that 
these  matters  should  be  left, wholly  to  the  cashier."  Though 
it  is  not  disputed  that,  when  a  corporation  leaves  certain 
matters  to  a  particular  officer,  other  officers  need  not  testify 
to  want  of  notice  and  the  presence  of  good  faith,  yet  that 
rule  is  disregarded  by  the  majority ;  and  the  opinion  defeats 
the  bank  because  its  officers  other  than  the  cashier  did 
not  testify.  The  only  attempt  at  explanation  why  this  is 
done  though  the  rule  in  question  is  adhered  to,  is,  in  effect, 
that  the  president  of  the  bank  and  still  others  were  active, 
constantly  present,  and  that  customers  could  have  access  to 
these  other  officers.  It  is  further  pointed  out  that  an  as- 
sistant cashier  was  in  charge  of  the  bank  during  the  noon 
hour,  though  it  is  conceded  he  was  not  authorized  to  pass 
on  discounts  or  to  purchase  paper.  If  the  cashier  was  the 
officer  who  alone  dealt  with  such  discounts  as  the  one  in 
this  case,  I  am  at  a  loss  to  understand  how  it  matters  that 
others  were  his  superior  officers,  and  were  active  and  pres- 
ent and  accessible.    The  reasoning  of  the  majority  at  this 


r 
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interpretation  which  he  did  upon  the  language  used  by  him, 
and  especially  so  in  view  of  its  consistency  with  all  the  cir- 
cumstances surrounding  the  transaction.  The  second  argu- 
ment is  that  the  instrument  was  endorsed  "Paid"  by  Mc- 
Query,  and  that  it  was  not  competent  for  the  plaintiff  to 
contradict  such  endorsement  by  a  statement  of  his  own  in- 
tention or  purposes.  The  eudoi*semeut  undoubtedly  opei"ates 
pi*esumptively  in  favor  of  the  defendant's  contention.  The 
contention,  however,  that  the  plaintiff  could  not  contradict 
or  explain  this  endorsement,  as  against  the  defendant,  can- 
not be  sustained.  The  contract  of  transfer  of  the  note,  if 
there  was  a  transfer,  was  not  one  to  which  defendant  was 
a  party.  He  is  in  no  i)OKition,  therefore,  to  urge  in- 
competency "of  oral  evidence  against  the  writing,  because? 
he  himself  was  never  bound  by  the  writing.  If  the  contro- 
versy were  between  Dilenbeck  and  the  bank,  a  different 
question  would  be  presented.  Even  then,  the  authorities 
are  uniform  that  such  a  writing  as  is  here  considered  is 
subject  to  explanation.  JoneB  v,  Oeneral  Construction  Co., 
150  Iowa  194. 

Evidence  of  the  intention  of  the  plaintiff  had  peculiar 
pertinency.    The  payment  of  the  amount  of  the  loan  being 
conceded,  the  issue  between  the  parties  is  necessarily  de- 
termined by  the  purpose  of  such  payment. 
3.  Evidence:  The  defendant  averred  in  his  answer,  in  sub- 

relevancy,  .  ' 

and''ma?e7iai.      stance,  that  the  money  was  paid  for  the  pur- 
puww.^''*  ^""^    pose  of  discharging  the  note,  and  that  it 

was  so  done  "voluntarily."  The  contention 
of  the  plaintiff,  in  substance,  is  that  he  paid  the  money 
for  the  purpose  of  acquiring  the  note.  The  evidence  of 
the  "purpose"  of  such  payment  was,  therefore,  proper  to 
be  considered. 

The  third  argument  is  that  the  plaintiff,  as  an  at- 
tempted purchaser  of  the  note,  could  not  act  in  that  ti*ans- 
action  as  agent  for  his  bank,  and  that  McQuery,  as  assist- 


April  1918]  German  Ambrican  Nat.  Bank  v.  Kbllbt.  269 

aiit  cashier,  had  no  authority  to  sell  notes. 
4.  Bills  and  jf  the  bank  had  repudiated  the  transaction, 

NOTES :   ac-  *^  ' 

siutoin^'action.    ^^^   Were  the   contending   party   with   the 

plaintiff,  this  argument  would  be  unassail- 
able. On  the  other  hand,  if  the  bank  was  satisfied  with  the 
transaction  such  as  it  was,  its  right  of  complaint  did  not 
inure  to  the  defendant.  Even  though  McQuery  had  no  di- 
rect authority  to  sell  notes,  yet  if  he  assumed  the  authority 
and  thereby  received  a  beneficial  consideration  to  the  bank, 
his  act  could  be  ratified,  or  acquiesced  in.  The  question 
of  excess  of  authority  would  thereby  be  wholly  waived.  The 
fact  that  the  bank  accepted  the  consideration  and  never 
repudiated  the  transaction  would  tend  to  show  a  ratifica- 
tion, or  at  least  an  acquiescence  and  waiver.  Whenever 
the  transaction  became  confirmed  in  any  manner,  as  between 
the  bank  and  Dilenbeck,  it  was  not  in  the  power  of  the 
defendant  to  declare  it  void. 

We  think  it  clear  that  the  evidence  was  sufficient  to 
sustain  a  finding  that  the  plaintiff  acquired  a  transfer  of  the 
note  to  himself,  and  that  the  court  erred  in  sustaining  the 
first  ground  of  the  defendant's  motion  to  direct.  As  al- 
ready indicated,  this  conclusion  carries  down  the  second 
ground  with  the  first.  The  judgment  below  must,  accord- 
ingly, be — Reversed  and  remanded. 

Gaynor,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Gbrman  American  National  Bank,  Appellant,  v. 
O.  L.  Kbllby  et  al.,  Appellees. 

BnXS  AND  NOTES:  Bona-fide  Purchasers — Fraud  in  Inception  of 
1  Note— Burden  of  Proof.  The  uncorroborated  denial,  by  the 
cashier  of  a  bank,  of  notice  of  a  defect  in  the  original  title  to 
a  negotiable  instrument  purchased  by  the  bank  through  him, 
does  not  conclusively  establish  such  want  of  notice.  In  such 
cases,  material  considerations  are: 
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faith  is  showu.  Voss  t\  Chamherlain,  139  Iowa  569,  577.  It 
would  seem,  then,  that  no  case  was  made  for  the  jury  be- 
cause the  plaintiff  bank  did  not  inquire  beyond  what  it  did. 
Now,  after  having  made  a  case  for  the  jury  because  no  in- 
quiry was  made,  or  because  inquiry  was  not  sufficiently 
pursued,  we  find  it  disregarded  that  inquiry  was,  in  fact, 
made.  When  that  is  passed,  the  majority  next  bases  its 
opinion  on  an  imagined  departure  from  a  custom  to  inquire, 
the  warrant  being  testimony  that  the  bank  did  not  make  a 
practice  of  buying  the  paper  of  a  man  living  several  hun- 
dreds  of  miles  away,  without  inquiry.  At  this  point,  it  is 
again  overlooked  that  inquiry  was  made.  And  the  testi- 
mony is,  further,  that  inquiry  did  not  go  as  far  as  it  might, 
because,  the  paper  being  a  very  small  item  in  the  relatively 
vast  business  of  this  bank,  it  was  bought  in  reliance  upon 
the  endorsement  of  the  seller,  who  lived  in  the  town  w^here 
the  bank  did  business,  and  had  a  credit  at  that  bank.  I 
would  reverse. 


F.  H.  HoLLixoswoRTH,  Appellee,  v.  Midwest  Serum  Com 

PANY  et  al.,  Appellants. 


NEGLIGENCE:  Negligence  Per  Se— Violation  of  Statute— Unan- 
1  thorized  Bec[uirement — ^Hog  Cholera.  The  Hog  Cholera  Serum 
Act,  directing  the  director  of  the  laboratory  to  establish  the 
"8ta*hdard  degree  of  potency'*  of  hog  cholera  serum,  and  prohib- 
iting the  sale  of  serum  below  such  standard,  authorizes  a  stand- 
ard which  calls  for  a  "condition"  of  potency  of  the  serum  at 
the  time  it  is  offered  for  sale,  and  not  a  standard  which  calls 
for  "results"  after  it  is  administered  to  the  animal.  Held,  a 
standard  which  required  a  potency  sufficient  to  prevent  a  hog 
from  contracting  hog  cholera  was  unauthorized.  (Sec.  2538-w 
et  seq..  Code  Supp.,  1913.)  It  follows  that  the  sale  of  serum  be- 
low such  unauthorized  standard  does  not  constitute  a  violation 
of  the  statute,  and  bring  the  seller  within  the  rule  that  the  vio- 
lation of  the  statute  constitutes  negligence  per  se. 
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KEGtLIOBKOE:     Acts  Ck)xi8titutiBg— Manufacture  of  Hog  Obolera 
2    Serum — ^Evidence.    Evidence  reviewed,  concerning  the  manufac- 
ture and  sale  of  hog  cholera  serum,  and  held  insufficient  to  es- 
tablish negligence. 

Appeal     from     Pottawattamie     District     Court, — A.     B. 

Thornell,  Judge. 

May  14,  1917. 

Rehearing  Denied  April  2,  1918. 

AeriON  for  damages  for  negligence  in  the  manufacture 
and  sale  of  certain  serum  known  as  hog  cholera  serum. 
The  serum  was  manufactured  and  sold  for  the  purpose  of 
use  as  a  preventive  for  hog  cholera.  There  was  a  verdict 
for  tlie  plaintiff,  and  the  defendants  appeal. — Reversed. 

Tinley,  Mitohell^  Pryor  d  Ross,  and  Arthur  F,  Mullen, 
for  appellants. 

Hess  ii  Hess  and  Khnhall  d  Peterson,  for  appellee. 

EvAxs^  J. — I.  The  Midwest  Serum  Company  is  a  Ne- 
braska corporation,  doing  business  at  Omaha,  and  engaged 
in  the  manufacture  and  sale  of  certain  products  intended 

(o  be  used  by  inoculation  as  a  preventative 

^'  ?G*^i'i?n?e^pJjr     ^or  hog  cholcra.     The  defendants  Juckniess 

of  statute  :°un-    and  Smvlie  are  the  president  and  secretary, 

authorized  re-  a.-      i  n  v  .•  mu 

quirement:  respcctivelv,  of  such  corporation.    The  pe- 

hog  cholera.  r-  .  7  t- 

tition  is  in  five  counts,  each  count  repre 
senting  a  separate  and  distinct  cause  of  action  against  the 
defendants.  These  five  causes  of  action  accrued  separately 
to  five  different  persons.  The  first  count  represents  a  cause 
of  action  originally  accruing  to  the  plaintiff  himself,  where- 
as the  other  four  causes  of  action  were  acquired  by  the 
plaintiff  by  assignments.  The  assignors  are  Koon,  Benedix, 
Walden,  and  Preston.  The  plaintiff  and  Koon  are  practis- 
ing veterinary  surgeons,  who  separately  purchased  the  cer- 
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tain  serum  from  the  defendant  company.  Each  of  them 
used  the  serum  so  purchased  upon  his  own  hogs,  and  claims 
to  have  been  damaged  thereby.  The  other  three  assignors 
are  farmers,  who  were  owners  of  herds  of  hogs,  and  who 
employed  Koon  to  vaccinate  the  same.  For  that  purpose, 
Koon  used  the  serum  purchased  from  the  defendants,  with 
a  resulting  damage  to  each,  as  claimed.  The  claim  of  neg- 
ligence is  bottomed  principally  upon  the  theory  that  the  de- 
fendant company  put  upon  the  market  a  serum  which  was 
not  of  a  suflScieut  potency  to  counteract  the  virus  of  hog 
cholera,  and  that  thereby  it  violated  a  statute  of  the  state 
of  Iowa,  and  was,  therefore,  ex  necessitate  negligent,  and 
that  such  negligence  was  the  proximate  cause  of  great  loss 
to  the  plaintiff  and  his  assignors,  by  reason  of  the  loss  of 
their  hogs  by  cholera.  So  far  as  this  question  is  concerned, 
the  answer  of  the  defendants  was  a  general  denial.  An  un-- 
derstanding  of  the  facts  in  the  case  requires  the  aid  of 
expert  testimony,  as  regards  the  state  of  the  art  and  science 
of  cause  and  prevention  of  hog  cholera  as  the  same  was  un- 
derstood and  practised  on  and  prior  to  July,  1914,  the  date 
of  the  sales  in  question.  The  expert  testimony  on  both 
sides  is  not  greatly  in  dispute  at  any  point  material  to  our 
consideration.  The  next  paragraph  hereof  will  be  devoted 
to  excerpts  from  the  testimony,  and  to  a  setting  forth  in 
some  detail  of  the  facts,  expert  and  otherwise,  which  are 
necessary  to  an  understanding  of  the  later  discussion.  Pre- 
liminary thereto,  it  may  be  said  that  the  art  of  dealing  with 
hog  cholera  has  been  developed  by  experimentation  to  a  very 
considerable  degree  of  success.  The  method  is  one  of  in- 
oculation. Two  agencies  are  used,  one  being  known  as  the 
virus  and  the  other  as  the  serum.  The  virus  contains  the 
poison  or  active  principle  of  cholera.  The  serum  containn 
the  principle  of  immunity,  or  antidote  to  the  poison.  The 
theory  is  that,  if  a  hog  be  exposed  to  the  infection  of  cholera, 
the  development  of  cholera  from  such  infection  will  be  neu- 
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tralized  and  prevented  by  immediate  inoculation  with  the 
antidote  serum.  It  is  essential  to  the  effectiveness  of  the 
antidote  that  it  be  administered  immediately  after  the  in- 
fection of  the  poison,  and  at  least  within  two  days.  The 
method  of  treatment,  therefore,  is  to  inoculate  the  hog  in 
differ^it  parts  of  his  body  with  the  virus  and  the  serum  at 
the  same  time.  If  the  treatment  works  successfully,  the 
hog  passes  through  a  period  of  reaction  or  fever  and  re- 
covers, and  is  thereafter  immune  from  cholera.  Under  the 
terminology  of  the  art,  the  hog  which  has  passed  through 
such  treatment  is  called  an  irnmune  hog ;  whereas  one  which 
has  never  passed  through  such  treatment,  and  which  has 
never  had  the  cholera,  is  known  as  a  susceptible  hog.  The 
successful  use  of  the  serum  is  not  necessarily  dependent  upon 
the  artificial  infection  of  the  hog  with  the  virus.  If  a  hoj.^ 
were  infected  naturaUy  by  contact  with  cholera  hogs,  an 
immediate  inoculation  with  serum  would,  theoretically,  be 
RuflScient  to  arrest  and  neutralize  the  cholera  infection. 
The  practical  diflSculty  at  this  point  is  that  it  is  impossible 
by  any  known  method  to  discover  the  presence  of  cholera 
infection  in  its  first  stages.  No  symptoms  appear  until 
after  several  days  of  incubation.  When  the  development 
has  reached  the  stage  of  symptoms,  it  is  too  late  to  inocu- 
late successfully.  To  inoculate  in  such  case,  therefore,  is 
to  work  in  ignorance,  for  the  time  being,  without  knowing 
when  infection  was  had,  or  whether  any  was  had.  By  in- 
troducing the  poison  and  the  antidote  at  the  same  time, 
this  uncertainty  is  avoided.  This  is  called  the  simulta- 
neous treatment;  whereas  the  use  of  the  serum  alone  upon 
a  naturally  infected  or  sick  hog  is  called  the  single  treat- 
ment. For  the  purpose  of  the  simultaneous  treatment,  ii 
is  desirable  that  the  virus  be  virulent  and  the  serum  be  as 
potent.  The  virus  being  administered  upon  a  susceptible 
hog,  he  is  sure  to  die,  unless  the  serum  be  sufficiently  potent 
to  counteract  the  poison. 
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Neither  the  virus  nor  the  seruni  is  an  artificial  com- 
pound of  ingredients.  Each  of  them  is  simply  the  blood 
of  a  hog,  deflbrinated.  That  is  to  say,  each  of  them  is 
the  serum  of  the  blood,  though  the  name  "serum"  is  ap- 
plied to  only  one.  The  virus  is  the  blood  of  a  cholera  hog, 
and  is  taken  from  animals  about  to  die  from  cholera.  The 
serum  is  the  blood  of  an  immune  hog.  The  processes  for 
obtaining  this  latter  are  much  more  extensive  than  those  for 
obtaining  the  virus.  The  immune  hog  may  be  rendered 
hyper-immune.  The  method  of  doing  this  is  to  inoculate  the 
immune  hog  with  very  heavy  doses  of  virus,  and,  after  many 
days,  if  the  hog  continues  well,  to  draw  from  him  a  quart 
or  more  of.  blood.  In  the  record,  this  process  is  called 
hypering.  The  serum  from  the  hyper-immunized  hog  is 
supposed  to  be  more  secure  in  its  purity  and  potency  than 
it  would  be  if  such  process  were  not  had.  The  serum  thus 
obtained  is  complete.  No  medicinal  ingredients  are  added 
to  it.  Before  offering  the  same  for  sale,  it  is  subjected  to 
a  test  by  experimentation.  There  is  no  known  method  of 
applying  a  test  to  the  serum  directly.  Whether  it  is,  in 
fact,  potent  in  the  particular  case  cannot  be  ascertained, 
chemically  or  microscopically.  No  constituent  part  has 
ever  been  discovered  in  it  which  is  not  found  in  the  blood  of 
any  healthy  hog.  The  theory  is  that  this  serum  necessarily 
contains  some  organism  termed  "anti-body,"  which  multi- 
plies itself  rapidly,  and  overcomes  the  virus.  No  such  or- 
ganism, however,  has  ever  been  found  by  any  method  of  re- 
search. The  term  "anti-body"  is  a  mere  name  for  the  con- 
ception. The  only  method  of  test,  therefore,  that  is  avail- 
able, is  to  try  the  serum  upon  infected  hogs  and  observe  the 
results.  The  generally  accepted  test  is  known  as  the  eight- 
pig  test.  A  description  of  this  test  will  appear  in  the  testi- 
mony of  some  of  the  witnesses  hereinafter  quoted.  Briefly 
stated,  eight  healthy  pigs  are  selected,  and  are  inoculated 
with  the  vims.    Six  of  them  are  inoculated  with  the  seruni. 
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also,  different  quantities  being  used.  The  serum  is  not  used 
upon  the  other  two.  They  are  called  the  "check**  pigs.  They 
are  expected  to  die,  as  a  result  of  infection.  When  the  dis- 
ease has  about  run  its  course,  they  are  killed,  and  a  post- 
mortem examination  had,  to  determine  whether  they  in  fact 
had  cholera.  If  the  "check**  pigs  are  found  to  have  cholera 
and  the  other  six  pigs  get  well,  the  serum  is  deemed  effective 
and  ready  for  the  market.  If  any  of  the  six  pigs  die,  the  test 
is  not  satisfactory,  and  a  subsequent  test  must  be  had  be- 
fore the  serum  can  be  put  on  sale.  If  a  subsequent  test 
proves  successful,  this  is  sufficient  to  justify  the  use  of  the 
serum.  Under  the  law,  a  complete  record  must  be  made  and 
kept  of  each  test  in  all  the  details  of  its  successive  stages,  and 
this  record  must  be  preserved  and  kept  open  at  all  times  to 
the  inspection  of  public  officers. 

The  defendaut*s  serum  was  produced  in  quantities  of 
twenty  gallons  in  one  container.  Each  quantity  so  pro- 
duced was  identified  by  number,  and  known  as  a  lot,  or  se- 
ries, of  which  a  complete  record  was  kept.  In  July,  1914, 
the  plaintiff  and  his  assignor.  Dr.  Koon,  received  from  the 
defendant  company  certain  serum,  and  they  used  the  same 
in  the  treatment  of  hogs.  The  mortality  was  very  great. 
The  plaintiff  claims  that,  out  of  52  hogs  treated  by  him,  28 
died.  Similar  results  were  had  with  other  herds.  A  por- 
tion of  the  serum  received  by  Dr.  Koon  was  sent  to  the  Ag- 
ricultural College,  and  was  there  tested  by  Dr.  Cole.  The 
test  applied  was  the  eight-pig  test,  but  was  only  approxi- 
mately  followed.  Of  the  six  hogs  receiving  serum,  four 
died  and  two  lived.  Except  as  hereinafter  indicated,  it  is 
undisputed  that,  before  the  serum  was  put  upon  the  market 
by  the  defendant,  it  had  been  subjected  to  the  eight-pig  test, 
and  a  complete  record  of  the  test  was  preserved.  The  test 
was  conducted  in  the  generally  accepted  way,  and  was  com- 
pletely  successful  in  result.  Three  days  before  the  serum 
in  question  was  received  by  the  plaintiff,  he  had  received 
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from  the  defendant  a  quantity  of  serum,  and  had  used  the 
same  with  undoubted  success.  It  is  the  claim  of  the  plain- 
tiff, however,  that  such  serum  came  from  another  lot,  or  se- 
ries ;  whereas  it  is  the  claim  of  the  defendant  that  it  waa  a 
part  of  the  same  Lot  No.  18,  and  this  is  indicated,  alao,  by 
the  records  of  the  defendant,  which  were  kept  by  it  in  con- 
formity to  the  law.  The  plaintiff,  however,  is  undoubtedly 
entitled  to  the  benefit  of  his  contention  on  any  disputed 
fact  in  the  evidence. 

II.  The  following  excerpts  from  the  testimony  of 
plaintiff's  expert  witnesses  will  be  helpful  to  an  understand- 
ing of  the  decisive  facts  of  the  case.  All  the  experts  were 
experienced  veterinary  surgeons.    Dr.  Rice  testified : 

"The  method  of  producing  hog  serum :  The  first  thing 
we  have  got  to  have  is  an  immune  hog:  that  is,  a  hog  that 
has  had  the  disease  and  recovered,  or  has  been  vaccinated 
with  the  simultaneous  method, — ^that  is,  you  inject  the  virus 
in  one  part  of  the  body,  and  at  least  three  or  four  inches 
from  that  point,  inject  the  serum, — that  hog  develops  an 
immunity.  You  could  get  your  hog  from  either  source. 
Then  you  take  susceptible  shoats  and  inject  them  with  virus, 
and  these  pigs  sicken  usually  about  the  seventh  or  eighth 
day.  That  is  the  usual  rule.  You  then  stick  these  pigs, 
and  draw  the  blood  of  the  sick  pigs.  That  is  known  as  the 
virus.  They  then  hold  a  post  mortem  on  the  pig  to  see  that 
he  had  cholera  lesions  and  hasn't  any  other  disease,  like 
tuberculosis  or  something  of  that  nature.  They  take  this 
virus,  break  the  clot,  and  strain  it.  They  then  take  an  im- 
mune hog  and  weigh  it,  and  then  pump  5  c.  c.  per  pound  of 
weight  into  the  veins  of  the  immune  hog.  That  makes  what 
we  call  a  hyper-immune  hog.  There  are  some  people  that 
use  6  c.  c,  per  pound  weight,  and  I  have  known  them  to  use 
7;  but  as  a  general  thing,  they  use  5.  If  they  draw  the 
serum  from  the  tail,  they  wait  10  days,  and  make  the  first 
tail-bleeding.     If  they  kill  the  hog  outright,  they  usually 
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wait  from  18  to  21  days.  After  they  draw  this  blood  from 
the  hog,  they  defibrinate  or  break  the  clot  and  strain  it  and 
add  one  half  of  one  per  cent  of  carbolic  acid.  This  was  the 
method  of  developing  anti-hog-cholera  serum.  The  principle 
that  it  is  based  upon  is  that,  if  an  animal  has  a  disease  and 
recovers,  what  makes  him  recover  is  that  there  are  anti- 
bodies  in  his  own  body.  In  the  case  of  hog  cholera,  they 
seem  to  be  in  the  blood.  The  virus  is  gotten  by  taking  the 
blood  from  a  hog  known  to  have  the  cholera.  An  animal 
can  be  given  the  cholera  by  taking  a  hypodermic  syringe  and 
injecting  the  virus  into  a  susceptible  hog.  A  ^susceptible* 
hog  means  healthy  hogs.  If  you  would  put  him  in  a  pen 
where  hogs  had  cholera,  it  would  take  cholera;  or  else,  if 
you  injected  him  with  blood  from  a  hog,  he  would  take  it.  I 
wouldn't  say  what  amount  of  virus  is  necessary  to  give  the 
hog  cholera.  The  Dorset-Niles-McBride  method  was  used 
prior  to  July,  1914.  It  was  customary  to  use  from  2  to  5 
c.  c.  of  virus  to  inoculate  a  hog.  The  dose  of  virus  is  usu- 
ally based  upon  the  size  of  the  hog.  Different  manufacturers 
recommend  a  different  size  dose.  There  was  a  time  when  they 
recommended  Vi  c.  c.  of  virus  for  a  pig  under  50  pounds, 
but  they  raised  that  to  I/2  ^'  c. ;  and  now,  if  the  pig  is  from 
an  immune  sow,  they  i-ecommend  %  of  a  c.  c.  As  I  stated 
before,  5  c.  c.  of  virus  per  pound  of  live  weight  is  used  in  pro- 
ducing hyper-immunized  hogs:  that  is,  a  hog  which  would 
weigh  one  hundred  pounds  would  have  500  c.  c.  of  virus 
pumped  into  him  to  produce  the  serum.  The  production 
of  serum  is  practically  the  pumping  into  the  hog  of  virus 
which  is  allowed  to  remain  for  a  certain  length  of  time, 
and  then  his  blood  is  drawn  off  and  defibrinated,  and  the 
liquid  taken  from  the  blood  is  serum.  They  draw  off  the 
blood  of  hogs  and  defibrinate  it  and  filter  it,  and  that  is  what 
is  known  as  hog  cholera  serum.  *  *  *  Q.  Now,  Doc- 
tor, are  there  varying  degrees  of  potency  fixed  by  the  va- 
rious manufacturers  of  serum  ?    A.    The  degree  of  potency 
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is  not  fixed,  so  far  as  anybody  knows.  That  is  what  I  re- 
ferred to  when  I  said  there  w^as  nothing  definite  about  the 
degree  of  potency.  ♦  ♦  ♦  The  usual  method  of  using  vi- 
rus and  serum  before  July,  1914, — they  simply  caught  the 
hog  and  disinfected  it,  poured  the  serum  into  a  sterilized 
container,  took  a  syringe  that  had  bejn  sterilized,  drew  the 
serum  up  into  the  syringe,  and  injected  it  into  the  hog. 
They  injected  the  serum  either  into  the  axillary  region,  in- 
side of  one  of  the  forearms,  or  into  the  fiank.  It  is  custom- 
ary to  put  virus  on  the  opposite  side,  or  at  least  three  inches 
from  the  point  where  the  serum  is  injected.  It  is  usually 
customary  to  follow  the  doses  as  recommended  on  the  label, 
and  was  customary  over  the  state  at  that  time.  So  far  as 
I  know,  that  was  the  method  of  administering  virus  and  se- 
riim  during  the  year  1914.  They  test  it  to  find  out  the  po- 
tency of  the  serum.  I  have  been  in  plants  where  they  were 
testing  serum,  and  I  saw  them  put  on  the  test.  They  would 
take  a  batch  of  serum  and  number  it,  either  bv  letters  or  bv 
figures.  They  draw  a  sample  of  the  serum.  Then  they 
take  eight  healthy  pigs,  and  they  usually  try  to  get  the  his- 
tory of  these  pigs,  if  they  can.  They  give  two  pigs  2.c.  c.  of 
virus.  What  I  mean  by  ^history'  is,  they  trace  back  to  find 
out  whether  they  have  ever  had  hog  cholera  or  been  con- 
nected with  hog  cholera.  They  then  take  the  temperature 
and  weigh  the  pigs.  There  should  be  eight  pigs.  They 
should  weigh  not  less  than  45  pounds  nor  more  than  90 
pounds.  Two  of  these  pigs  should  get  2  c.  c.  of  virus  each ; 
two  pigs  to  have  2  c.  c.  of  virus  and  15  c.  c.  of  serum  each; 
two  pigs  to  have  2  c.  c.  of  virus  and  20  c.  c.  of  serum  each ; 
two  pigs  to  have  2  c.  c.  of  virus  and  25  c.  c.  of  serum  each. 
They  take  the  temperatures  of  these  pigs  each  day.  The 
pigs  that  got  the  virus  only  should  sicken  between  the  sev- 
enth and  eighth  day,  show  physical  symptoms,  and  have  a 
rise  in  temperature;  and  the  other  pigs,  the  20  c^  c.  pigs 
and  the  25  c.  c.  pigs,  should  stay  apparently  healthy;  dur- 
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ing  that  time,  they  might  have  a  rise  of  temperature  and  stay 
up  a  short  while.  They  sometimes  do  that  in  the  reaction. 
If  you  take  the  temperature  of  a  normal,  healthy  hog  for  40 
days,  you  will  find  that  the  temperature  varies.  It  will  be 
between  100  and  103  degrees  Fahrenheit.  A  hog  could  be 
healthy  and  have  a  normal  temperature  at  104.8.  If  you 
took  500  or  1,000  hogs,  you  would  find  that  their  normal 
temperature  runs  around  102  to  103.  104.8  is  higher  than 
normal.  You  could  take  the  temperature  of  a  hog  for  40 
days,  and  sometimes  the  temperature  might  be  up  to  104.  A 
hog  with  104.8  temperature  would  be  a  suspicious  hog,  un- 
less you  had  the  history  of  the  hog.  These  two  pigs  that 
got  the  virus  only,  my  experience  is  that  they  would  develop 
the  disease  known  as  hog  cholera.  If  they  didn't,  I  would 
attribute  it  to  your  virus,  or  else  your  hogs  were  immune. 
If  the  hogs  which  had  the  serum  don't  develop  any  disease, 
and  the  hogs  that  had  the  virus,  after  being  posted,  show 
cholera  lesions,  I  would  think  the  serum  was  potent.  Q. 
Suppose  that  two  of  the  hogs  that  took  15  c.  c.  of  serum  die 
and  the  other  four  would  live;  what  would  that  be  evidence 
of?  A.  I  would  not  consider  it  potent  serum.  They  would 
allow  that  serum  to  be  retested  a  second  time.  I  have 
known  of  a  plant  where  they  tested  it  three  times.  That 
waa  in  a  government  laboratory,  where  the  government  had 
supervision.  I  have  known  the  serum  on  the  second  test, 
when  satisfactory,  to  be  used.  They  are  permitted  to  sell 
it, — allow  it  to  be  sent  out.  *  *  *  Q.  This  test  that  is 
taken  is  not  an  infallible  test,  is  it?  A.  It  is  not.  Q.  There 
is  nd  way  that  you  can  get  an  infallible  test  as  to  whether 
the  serum  is  potent?  A.  So  far  as  my  knowledge,  there  is 
not.  Q.  Well,  the  test  depends  a  lot  on  other  things, 
don't  it?  It  depends  on  whether  or  not  the  veterinarian 
administers  it  correctly,  administers  the  dose  that  is  rec- 
ommended,— that  is  one  of  the  things  it  depends  on?  A. 
Yes,  sir.    It  depends  also  on  whether  or  not  the  instru- 
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ments  are  sanitary,  or  sterilized.  The  amount  of  the  serum 
might  depend  in  a  small  way  on  what  the  hog  had  been 
fed  on.  *  *  *  The  most  virulent  kind  of  hog  cholera  is 
septicemia.  There  is  a  very  close  relation  between  blood 
poisoning  and  different  kinds  of  hog  cholera,  microscopic- 
ally. Septicemia  is  more  rapid  than  hog  cholera.  Some- 
times the  lesions  are  hard  to  distinguish  between  what  is 
known  as  the  very  acute  type  of  hog  cholera  and  blood  poi- 
soning, without  taking  it  through  a  regular  laboratory 
method.  If  you  take  the  blood  from  a  sick  hog  and  filter  it 
through  a  filter  and  inject  a  susceptible  hog  with  it,  you  can 
tell  with  reasonable  certainty  whether  it  is  hog  cholera  or 
not.  You  can't  tell  for  certain  without  finding  lesioa. 
There  must  be  typical  lesions  of  hog  cholera.  There  are 
certain  stages  that  it  is  hard  to  tell,  on  a  post-mortem  ex- 
amination, whether  it  is  hog  cholera  or  septicemia.  Q. 
Then  there  is  no  exact  or  definite  way  to  know  the  effect, 
the  exact  potency  of  hog  cholera  serum  either.  Is  there?  A. 
We  have  a  fairly  good  test, — it  isn't  exact,  but  it  is  a  fairly 
good  test.  It  is  the  best  method  there  has  yet  been  devised, 
and  this  method  I  have  outlined  to  you, — that  is  the  Dorset- 
Niles-McBride  method.  So  far  as  I  know,  prior  to  July  1, 
1914,  the  Dorset-Niles-McBride  method  was  the  only  legal 
test,  and  the  only  one  that  was  recognized  in  the  plants  I 
have  referred  to." 

Dr.  Cole  testified: 

"Hogs  which  are  treated  with  the  immunizing  process 
always  show  a  reaction  following  the  double  vaccination, — 
not  the  single.  When  the  virus  is  injected,  there  follows  a 
period  of  incubation,  in  which  there  are  no  signs  of  disease 
in  the  hogs.  You  can  inject  the  hog  with  virus  today,  and 
It  will  show  no  symptoms  of  disease  for  at  least  four  or  five 
days.  That  is  called  the  period  of  incubation.  When  the 
symptoms  do  appear,  or  when  they  would  appear  with  the 
serum  not  potent,  that  is  called  the  reaction,  and   there 
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usually  is  some  slight  elevation  of  temperature.  Some- 
times the  hog  gets  sick  for  a  day  or  two,  and  gets  back  on 
feed  and  will  be  all  right  after  the  reaction,  and  a  reaction 
of  that  kind  indicates  that  they  are  close  to  the  danger  line. 
•  *  *  All  serums  vary  in  strength,  more  or  less.  I  re- 
fer to  the  strength  of  serum  as  potency,  and  I  refer  to  the 
strength  of  virus  as  virulency.  When  we  make  serum,  we 
use  80,000  cubic  centimeters.  That  is  80  quarts,  and  that 
would  be  in  one  container.  Different  serial  numbers  are 
not  always  of  the  same  potency.  /  don't  think  it  is  possible 
to  make  them  of  the  same  potency.  I  would  not  consider 
testing  an  experiment.  //  I  loere  to  make  a  test,  and  one 
hog  would  die  in  the  test  and  the  other  hogs  would  not  die, 
I  would  say  that  the  serum  had  potency.  If  it  didn't  hOA^ 
it,  they  would  all  die.  In  the  test  I  made,  I  had  one  hog 
with  a  temperature  of  104  ^o  start  with,  and  he  lived.  I 
certainly  would  say  he  was  immunized  after  he  recovered 
from  the  treatment.  *  *  *  Q.  Is  it  possible,  under  the 
circumstances  that  now  exist,  to  make  serum  without  hav- 
ing organisms  in  it?  A.  When  the  serum  i^  fresh,  I  will 
say  that  it  is  impossible  to  make  serum  nnthout  having  or- 
ganisms. I  think,  from  a  scientific  standpoint,  it  might  be 
possible  to  draw  blood  that  is  not  contaminated;  but  it  is 
mot  practical,  by  any  means.  Q.  It  would  not  be  practical 
to  manufacture  serum  for  the  market  and  keep  it  perfectly 
pure?  A.  No;  it  would  cost  more  than  the  hogs  are  worth 
to  make  it  that  way.  *  ♦  ♦  We  have  used  every  precau- 
tion to  make  our  serum.  The  serum  we  have  sent  out  in 
every  instance  is  up  to  the  standard  required  by  the  lab- 
oratory at  Ames,  an'd  has  been  potent  serum.  We  h«ve  sent 
out  no  serum  from  the  laboratory  at  Ames  that  has  not  been 
potent.  Q.  Do  you  say  that  you  have  always  succeeded 
in  preventing  hog  cholera  with  it  ?  A.  No,  sir.  I  will  not 
say  we  have  failed  many  times;  we  have  had  failures  in  dif- 
ferent parts  of  the  state;  we  have  had  a  number  of  failures. 
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Q.  You  vxmld  send  out  a  bottle  of  serum  from  'one  series 
and  that  vx>uld  fail  and  all  the  other  parts  of  that  series 
would  he  successful  f  A.  We  have  had  that  happen^ — yes, 
sir,  I  do  not  account  for  the  failures  based  upon  the  fact 
of  the  lack  of  potency  of  the  serum.  We  couldn't  always 
convince  the  farmer  of  that,  but  I  was  sure. in  my  own  mind. 
We  have  had  suspicions,  sometimes,  that  the  instruments 
were  not  properly  sterilized,  and  we  have  had  instances 
where  we  thonghit  that  the  hogs  were  diseased.  We  have 
found  cases  where  they  were  affected  with  pneumonia,  with 
parasites.  ♦  ♦  »  The  only  classification  of  hog  cholera 
that  I  know  of  is  acute  and  chronic, — perhaps  sub-acute 
might  be  in  there.  There  are  cases  of  hog  cholera  where  the 
lungs  are  but  little  affected.  I  will  say  that  it  is  diflBcult 
to  diagnose  between  septicemia  and  acute  hog  cholera;  the 
lesions  and  symptoms  are  very  similar  in  both.  I  don't 
mean  to  say  that  it  is  difficult  before  death,  but  it  is  diflS- 
cult  after  death;  what  I  mean  to  say  is  that  the  lesions  are 
alike.  ♦  ♦  ♦  Pneumonia  is  t^ery  common  among  hogs. 
Pneumonia  is  very  commonly  found  in  connection  tcith  hog 
cholera.    I  don't  know  lohether  it  is  caused  hy  hog  cholera.^' 

Dr.  Stange  testified: 

"The  hog  cholera  agent  or  principle  of  virus  is  invisible 
with  our  present  equipment.  The  virus  is  a  filterable  agent, 
which,  according  to  our  present  knowledge,  causes  disease. 
Virus  is  the  blood  of  a  cholera  hog ;  the  defibrinated  blood 
of  a  hog  suffering  from  hog  cholera.  •  ♦  •  Hog  cholera 
serum,  prior  to  July,  1914,  was  produced  as  follows:  A  bog 
that  is  resistant,  or  is  commonly  called  immune  to  hog  chol- 
era, is  inoculated  with  a  large  quantity  of  defibrinated  blood 
taken  from  a  hog  suffering  from  hog  cholera.  This  opera- 
tion is  ordinarily  called  'hyper-immunization.'  In  response 
to  this  introduction  of  vims,  the  serum-producing  animal, 
according  to  our  present  ideas,  throws  off  a  large  quantity 
of  protective  bodies  which  overcome  this  virus.    These  pro- 
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tective  bodies  are  found  in  the  blood  of  hogs  treated  with 
this  vims,  and  when  this  blood  is  drawn  and  defibrinated, 
and  a  small  quantity  of  preservative  added  to  it,  it  is  known 
as  hog  cholera  serum.  *  ♦  ♦  These  bodies  which  I  have 
referred  to  are  known  as  anti-bodies.  ♦  ♦  ♦  The  theory, 
as  I  understand  it,  is  simply  that  you  inject  a  hog  with 
cholera  virus,  and  that  the  serum  introduced  contains  suflB- 
cient  of  the  so-called  anti-bodies  to  protect  this  hog  until 
the  hog  itself  can  produce  anti-bodies  overcoming  the  virus. 
*  *  *  The  agency  of  diseases  of  swine  are  micro-organ- 
isms. I  prefer  to  use  the  word  'cause,'  instead  of  'agency.' 
The  ordinary  bacteria  are  classified  as  vegetable.  I  am  not 
sure  that  I  ever  saw  the  bug  that  causes  hog  cholera.  The 
bug  that  causes  hog  cholera  is  ultra-microscopic,  so  far  as 
established  facts  go.  *  *  *  The  name  is — we  call  it 
virus, — that  is  the  only  name  for  it.  I  don't  think  there  is 
any  specific  name.  I  do  not  think  it  is  all  theory.  Q. 
Well,  now,  if  you  have  never  seen  him,  never  heard  him,  nev- 
er smelled  him,  never  tasted  him,  how  can  you  say  that  he 
is —  A.  Just  the  same  as  we  know  there  is  electricity.  Q. 
Yes,  by  experiment?  A.  Yes,  by  its  action,  by  phenomena. 
We  do  not  know  what  electricity  is,  and  we  do  not  know 
what  this  bug  is.  I  know  there  is  a  filterable  agent.  Q.  If  I 
hand  you  a  cubic  centimeter  of  virus,  can  you  tell  me  how 
many  bugs  there  are  in  it  that  are  agents  or  cause  of  hog 
cholera?  A.  No,  we  don't.  Nobody  knows  the  number. 
Q.  If  I  hand  you  a  cubic  centimeter  with  pneumococcus 
germs  in  it, — that  agency  that  produces  pneumonia, — you 
can  tell  me,  can  you  not,  how  many  germs  there  are  in  it, 
if  you  take  a  heavy  magnifying  glass?  A.  Approximately. 
Q.  And  if  I  hand  you  a  cubic  centimeter  of  fluid,  or  virus, 
the  only  way  you  can  tell  what  is  in  it  is  by  experimenta- 
tion, isn't  it?  A.  By  animal  inoculation.  ♦  *  ♦  We 
are  not  sure  that  the  agency  or  cause  of  hog  cholera  haci 
ever  been  seen  or  identified  or  labeled  by  anybody.    We  ai-e 
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not  sui-e  of  the  relation  between  this  new  body  and  the  virus. 
I  could  not  tell  the  court  whether  the  cause  or  agency  or  fluid 
causing  hog  cholera  is  a  vegetable :  I  have  never  seen  it.  Q. 
If  I  take  a  cubic  centimeter  out  of  one  series  of  virus,  and  a 
cubic  centimeter  out  of  another  series  of  virus,  can  you  say, 
by  any  microscopical  examination  that  can  be  made,  that 
there  are  the  same  number  of  bugs  in  these  two  cubic  centi- 
meters of  virus?  A.  No,  sir.  We  can  only  say  that  the 
two  cubic  centimeters  of  virus  are  the  same  bv  animal  inoc- 
ulation.  Q.  Only  by  experiment  and  by  testing  it  upon 
some  animal?  A.  Yes,  sir.  Q.  Now,  that  is  the  only  way 
that  you  can  tell,  isn't  it?  A.  Yes,  sir.  We  cannot  take 
an  immune  hog  and  look  at  it  with  our  eyes  and  tell  whether 
it  is  immune  or  not.  We  cannot  take  a  hog  and  tell  whether 
it  is  susceptible  or  not  until  we  inoculate  him.  Before  we 
can  tell  whether  a  hog  is  susceptible  or  not,  that  must  be 
done  by  a  test,  by  inocuJation.  Q.  With  all  of  the  expe- 
rience that  you  have  had, — which  is  great,  as  I  understand, 
— you  cannot  tell  whether  a  pig  is  susceptible  to  this  virus 
until  after  you  have  made  your  inoculation,  can  you?  A. 
No,  sir.  Q.  As  I  understand  you,  the  only  means  in- the 
world  that  you  know  anything  about  is  this  test, — to  test  it 
by  inoculation?  A.  At  the  present  time,  that  is  true. 
That  would  be  true  in  1914.  *  *  *  Q.  Then  whatevei' 
knowledge  you  have,  Doctor,  it  comes  from  experiment, 
don't  it, — from  testing  it  on  animals,  on  animal  life?  A. 
That  is  the  way  we  get  practically  all  of  our  information. 
In  a  cubic  centimeter  of  serum,  T  could  not  tell  you  how 
many  anti-bodies  you  would  find.  We  have  no  way  of  meas- 
uring those,  at  the  present  time.  The  only  way  we  can  tell 
the  strength  is  by  testing  it  on  hogs.  Q.  In  vaccinating 
your  checked  pigs,  or  shooting  into  them  virus,  haven't  you 
known,  in  your  broad  experience,  instances  of  where  one 
of  them  lived  and  the  other  died?  A.  Yes,  sir.  Q.  You 
have  known  where  one  of  the  checked  pigs  died  and  one 
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got  well,  and  some  of  the  hogs  that  received  vims  and 
serum 'both  died,  and  some  got  well,  haven't  you?  A.  I 
have  known  tests  of  that  kind, — ^yes,  sir.  Q.  So  that  the 
only  way  that  you  can  tell  exactly  what  the  serum  is  going 
to  do  is  to  test  it,  isnt  it?  A.  Yes,  sir.  Q.  The  only  way 
that  you  can  know  what  the  serum  and  virus  together  is 
going  to  do  is  to  test  it,  isn't  it?  A.  It  is  all  supposed 
to  be  tested.  We  recommend  that  all  hogs  that  are  appar- 
entlv  healthv  receive  serum  and  virus  both.  Those  that  are 
sick  receive  serum  alone.  ♦  ♦  ♦  We  do  not  recommend 
any  kind  of  vaccination  unless  it  is  necessary, — I  mean,  un- 
1^8  they  are  threatened  with  cholera.  There  are  some  risks 
in  vaccination.  Hogs  have  idiosyncrasies;  they  are  more 
susceptible  to  disease. than  any  other  animals.  I  am  not 
sure  that  I  can  name  all  of  the  diseases  of  hogs.  The  nor- 
mal temperature  of  a  hog  varies  from  lOOi/^  to  1021/^.  If 
a  hog  showed  104  in  a  test  and  there  were  no  other  symp- 
toms, I  would  go  on  with  the  test.  ♦  ♦  ♦  When  the  re- 
action comes,  there  is  no  definite  temperature  that  can  be 
«aid  to  be  characteristic.  It  will  vary  from  106  to  107. 
There  are  a  great  many  things  about  hog  inoculation  that 
are  very  indefinite.  After  an  inoculation  by  the  simulta- 
neous method,  if  the  hog's  temperature  does  not  rise  about 
103  to  104,  I  could  not  sav  whether  there  had  been  anv  re- 
action.  I  could  not  pass  judgment  on  a  serum  test  unless 
I  know  the  amount  of  serum  used  in  the  test.  The  amount 
of  the  virus  used  in  the  test  does  have  something  to  do 
with  it,  within  certain  limits.  Q.  Well,  assuming  now 
that  the  pigs  had  2  c.  c.  of  virus,  the  checked  pigs,  and  the 
pigs  weighed  about  50  pounds,  and  the  other  six  had  20 
c.  c,  and  one  of  the  checked  pigs  died  and  the  other  didn't, 
— it  manifested  no  trouble, — and  the  temperature  of  the 
other  six  pigs  did  not  rise  above  108  to  104,  what  would 
you  say  about  the  test?  A.  I  would  say  it  was  uncertain. 
There  are  many  reasons.     In  the  first  place,  the  pigs  might 
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not  all  ha^'e  been  taken  from  the  same  lot.     One  might  hare 
had  exposure  immediately  pHor  to  being  put  in  the  test, 
WJien  I  say  'exposure,'  I  mean  exposed  to  hog  cholera.     The 
virus  used  in  testing  might  not  be  virulent.     *     *     *    Q.  JSo 
there  is  not  any  infallible  method  that  you  can  arrive  at  the 
very  results  that  you  desire,  is  there?    A.     The  test  is  the 
most  accurate  thing  we  have.     My  idea  of  a  satisfactory- 
test  of  hog  cholera .  serum :     Take  uninfected,  susceptible 
pigs;  inject  those  with  virus,  2  c.  c,  which  will  produce 
symx)toms  of  cholera  in  a  susceptible  hog  of  the  same  weight 
inside  of  eight  days,  and  the  death  of  those  hogs  within  four- 
teen days.     Other  susceptible  pigs  of  the  same  weight  should 
receive  the  same  amount  of  virus   taken   from  the  same 
source,  and  in  addition,  an  amount  of  serum  graduated  ac- 
cording to   the  weight  of   the   animal.     The  hogs   should 
weigh    from    40    to    90    pounds, — that    is,    between    those 
limits, — and  those  pigs  should  receive  15  c.  c.  of  serum,  20 
c.  c,  and  25  c.  c.     This  would  be  the  eight-pig  test,  so-called. 
A  larger  number  would  be  preferable.     The  method  that  was 
recognized  in   1914  was  the  eight-pig  test.     None  of  the 
hogs  receiving   the  serum   should   die,  and   none  of   them 
should  show  physical  symptoms  of  hog  cholera.     They  might 
show  a  rise  of  temperature, — 105  or  lOG,  depending  on  con- 
ditions.    A  person  would  have  to  use  his  judgment  as  re- 
j;'ards  the  temperature,  but  there  should  be  no  physical  signs 
of  hog  cholera  in  the  hogs  receiving  the  serum.     If  none  of 
the  hogs  having  the  serum  showed  a  rise  of  temperature,  1 
would  regard  the  test  as  questionable.     The  temperature 
does  cut  some  figure.     If  none  of  the  hogs  show  any  tem- 
perature in  reaction,  it  cuts  some  figure.     In  a  great  many 
tests,  we  find  hogs  that  run  along  with  practically  normal 
temperatures.     In  others,  it  runs  rather  high.     The  tem- 
perature is  not  the  most  accurate  indication,  and  should 
never  be  regarded  except  in  connection  with  clinical  symp- 
toms.    Q.    That  is,  when  you  say  it  should  never  be  re- 
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garded,  you  are  giving  your  opinion?  A.  Yes,  that  is  all 
I  give.  All  these  factors  must  be  considered,  in  order  to 
pass  judgment  on  the  test.  If  the  pig  receiving  the  25  c.  c. 
of  serum  diesi,  I  think  the  serum  should  be  retested.  If  the 
two  virus  pigs  die,  and  the  pigs  receiving  the  serum  and 
virus  show  no  physical  symptoms,  I  would  regard  the  test 
as  satisfactory.  •  ♦  ♦  AYith  reference  to  the  rise  of 
temperature,  to  our  observation,  the  earlier  the  serum  can 
be  given,  the  more  effective  it  is,  and  as  a  matter  of  fact, 
after  the  hogs  begin  to  show  physical  symptoms  of  the  dis- 
ease, it  is  questionable  as  to  how  much  good  the  serum  does. 
If  the  serum  is  given  within  a  reasonable  time  after  the  rise 
begins,  I  would  say  the  effect  to  counteract  the  disease 
would  be  uncertain.  The  serum  should  be  given  early  in 
the  rise  of  the  temperature,  at  the  beginning  of  the  rise  of 
temperature.  My  observation  is  that,  if  the  virus  is  given 
when  there  is  shown  no  rise  in  temperature,  that  in  many 
cases  it  may  check  the  disease.  It  depends  on  the  length  of 
time  between  the  infection  and  the  time  the  serum  is  given. 
My  opinion  is,  if  the  infection  had  taken  place  not  over 
two  days  before  the  treatment  with  serum,  and  serum  was 
given  in  sufficient  quantities  and  properly  administered,  in 
a  very  large  per  cent  of  cases  you  might  save  the  hogs." 

The  plaintiff,  Hollingsworth,  who  is  a  veterinary  sur- 
geon, testified: 

"Q.  So  that'  this  serum  that  you  injected  in  the  hogs 
has  no  effect  whatever  on  what  is  known  as  swine  plague? 
A.  No,  sir.  If  a  hog  had  swine  plague  at  the  time  that  I 
injected  this  serum  into  the  hog,  I  would  expect  the  serum 
to  have  no  effect  whatever  on  swine  plague.  Q.  Now, 
Doctor,  does  it  make  any  difference,  in  vaccination  and 
treatment  of  hogs  after  vaccination  with  the  simultaneous 
method,  as  to  what  they  are  fed  on  ?  A.  No.  sir.  Q.  Per- 
fectly clear  about  that?  A.  Yes,  sir.  *  *  *  Q.  Now, 
I  understood  you  to  say,  when  you  were  examined  by  Mr. 
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Kimball,  that  serum  was  not  all  of  the  same  potency  or 
strength, — that  it  varied.     That  is  right,  isn't  it,  Doctor? 
A.     Yes,  sir.     I  know  this  because  of  my  experience,  my 
long  experience  in  these  matters.     And  I  know  that  serum 
is  not  all  of  the  same  potentiality.     The  potentiality  of  se- 
rum has  nothing  to  do  with  the  amount  of  virus  used.     The 
virus  should  always  be  of  the  same  virulence,  but  it  is  not 
so.     There  is  no  kind  of  animal  that  has  more  idiosyncra- 
sies and  peculiarities  than  the  hog.    The  only  way  that  yon 
can  definitely  determine  the  real  condition  of  a  hog  is  by 
post  mortem.     Our  science  recognizes  that  fact.     It  takes 
5  or  6  days  after  inoculating  a  hog  with  cholera  to  have 
any  visible  symptoms  of  cholera.     No  veterinarian,  however 
skillful,  if  a  hog  was  inoculated  with  the  agency  of  hog 
cholera  today,  could  tell  on  tomorrow  that  the  hog  was  so 
inoculated.     And  this  might  be  true  for  8  days, — as  long 
as  8  days  after  inoculation.     There  is  a  varying  situation. 
Some  hogs  are  so  eccentric  that  you  might  get  the  rise  of 
temperature  within  3  days,  and  some  hogs  are  so  eccentric 
and  have  such  idiosyncrasies  that  you  could  not  get  a  rise 
of  temperature  until  8  days.     You  couldn't  tell  that  the  hog 
was  inoculated  until  the  temperature  manifests  itself.    Not 
so  much  if  the  hog  was  on  feed  and  appeared  health}-.     The 
hog  will  stay  on  feed  after  there  is  a  rise  in  temperature. 
The  fact  that  they  stay  on  feed  don't  help  us  any  to  detect 
latent  cholera.     Q.     I  bring  you  a  hog,  now;  its  tempera- 
ture is  normal,  everything  is    normal    about  it  that  you 
can  see  from  the  outside;  yet  the  day  before  it  took  into 
its    system    the    principle    that    produces    hog    cholera — 
A.     Yes,   sir.     Q.     Can  you   tell   it?    A.     No,   sir.     It  re- 
quires from  3  to  9  days  to  discover  symx>toms  of  hog  cholera 
after  inoculation.     You   could  not  detect  hog  cholera   the 
next  day  after  the  hog  had  been  inoculated.     You  might 
put  serum-  into  a  hog  infected  with  hog  cholera,  and  the 
operator  not  know  it.     You  could  not  discover  it  by  post- 
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mortem  examinatiou  made  2  or  3  days  after  inoculation. 
You  could  not  tell  anything  about  it  until  the  symptoms 
became  marked.  Q.  Ho  that  a  hog  might  be  inoculated 
with  pneumonia,  with  the  germ  or  agent  of  pneumonia,  when 
you  vaccinated  it?    A.    Yes,  sir." 

III.  The  foregoing  is  perhaps  a  sufficient  setting  forth 
of  the  expert  facts  to  enable  us  to  go  to  the  decisive  ques- 
tions of  the  case.  The  charge  of  negligenoe  against  the  de- 
fendant, as  made  in  the  final  substituted  petition,  is  as  fol- 
lows: 

"That  the  defendants  did  negligemiy  and  wrongfully 
make,  produce,  distribute,  and  put  upon  the  market,  and 
did  offer  for  sale,  keep  for  sale  and  sell  the  said  hog  cholera 
virus  and  an  impotent  serum  in  connection  therewith,  so 
that  the  same  was  put  upon  the  market  and  obtained  by 
various  persons  for  use  for  said  purpose  of  immunizing  hogs ; 
that  the  defendants  did  wrongfully,  unlawfully,  and  negli- 
gently sell  said  hog  cholera  virus  and  said  hog  cholera  se- 
rum, contrary  to  the  laws  made  and  provided  by  the  state  of 
Iowa;  that  the  serum  so  sold  by  the  defendants  was  impo- 
tent and  impure;  and  that  the  same  was  not  of  the  potency 
as  required  by  law  in  the  state  of  Iowa ;  and  that  same  was 
below  the  standard  of  potency  required  by  law,  and  below 
the  standard  potency  established  by  the  authorities  of  the 
state  of  Iowa." 

There  is  considerable  dispute  in  the  argument  as  to 
whether  the  sales  in  question  were  made  in  Iowa  or  in  Ne- 
braska, and  whether  the  rights  of  the  parties  are  to  be  de- 
termined under  the  Federal  statutes  or  under  the  Iowa 
law.  It  appears  that  there  is  a  small  part  of  the  state  of 
Iowa  situated  upon  the  west  bank  of  the  Missouri  River,  and 
practically  included  in  the  city  of  Omaha.  The  plant  of  the 
defendants  was  located  within  the  Iowa  boundary.  All 
goods,  however,  were  necessarily  shipped  to  Omaha,  in  order 
to  get  into  the  state  of  Iowa  proper.     The  defendant  com- 
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pany  had  both  a  Federal  license  and  an  Iowa  license.  The 
conclusion  we  reach  renders  it  unnecessary  for  us  to  con- 
sider the  question  of  whether  the  sale  was  made  in  Iowa, 
and  if  so,  whether  the  shipment  was,  nevertheless,  an  in- 
terstate shipment,  or  whether  the  rights  of  the  parties  are 
governed  by  the  Federal  or  the  Iowa  statute.  The  plaintiff 
contends  that  the  sale  of  the  serum  was  in  violation  of  Chap- 
ter 227  of  the  Acts  of  the  Thirty-fifth  General  Assembly 
(Section  2538-w  et  seq.,  Code  Supplement,  1913).  Sections 
4  and  8  of  such  chapter  are  as  follows : 

"The  director  of  said  laboratory  shall  have  the  power 
and  it  is  made  his  duty  to  establish  and  declare  the  stan- 
dard degree  of  potency  of  hog  cholera  serum  for  success- 
fully  treating,  curbing  and  controlling  hog  cholera  or  swine 
plague.  *  *  *  At  the  time  of  issuing  said  permit,  the 
said  director  shall  deliver  to  said  applicant  a  statement 
showing  the  standard  or  degree  of  potency  of  hog  cholera 
serum  as  established  by  said  director  and  said  permit  may 
at  any  time  be  revoked  and  canceled  by  said  director  when 
it  becomes  evident  to  him  that  the  terms  on  which  it  was 
issued  are  being  violated.  No  hog  cholera  serum  shall  be 
sold  or  offered  or  kept  for  sale  or  use,  or  be  used  in  this  state 
which  is  below  the  standard  test  of  potency  established  hi^ 
the  directory  except  for  experimental  purposes  at  the  place 
of  manufacture  of  hog  cholera  serum  and  under  the  direc- 
tion of  the  manager  thereof." 

"After  the  taking  effect  of  this  act,  any  person,  firm, 
company  or  corporation  offering  or  keeping  for  sale  in  this 
state  any  hog  cholera  serum  or  virus  without  securing  a 
permit  from  the  director,  or  selling  or  offering  or  keeping 
for  sale  after  said  permit  has  been  canceled  or  has  expired, 
any  hog  cholera  serum,  or  while  holding  a  permit,  selling 
or  offering  or  keeping  for  sale  any  hog  cholera  serum  which 
is  below  the  standard  of  potency  as  established  and  de- 
clared bv  said  director,  shall  l)e  fined  in  a  sum  not  less  than 
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one  hundred  dollars  or  more  than  five  hundred  dollars." 

In  the  purported  exercise  of  the  authority  conferred 
upon  him  by  such  statute,  the  director  of  the  biological  lab- 
oratory established  and  announced  the  following  alleged 
standard  of  potency: 

"The  dose,  which  shall  be  stated  on  the  label,  must  be 
sufficient  to  prevent  a  susceptible  hog  of  the  weight  the  dose 
is  recommended  for,  from  showing  symptoms  of  hog  chol- 
era when  injected  hypodermically  with  two  cubic  centi- 
meters of  virulent  blood  which  will  produce  hog  cholera  in 
susceptible  hogs  of  the  same  weight  within  eight  days  after 
being  inoculated  with  the  same  quantity  of  virulent  blood/' 
The  Federal  statute  on  the  subject  is  as  follows: 
"It  shall  be  unlawful  for  any  person,  firm  or  corpora- 
tion to  prepare,  sell,  barter,  or  exchange  *  *  *  or  to 
ship  or  deliver  for  shipment  from  one  state  *  *  *  to 
any  other  state  ♦  •  ♦  any  worthless,  contaminated, 
dangerous,  or  harmful  virus,  serum  ♦  ♦  ♦  intended  for 
use  in  the  treatment  of  domestic  animals,  and  no  person, 
firm  or  corporation  shall  prepare,  sell,  barter,  exchange,  or 
ship  as  aforesaid  any  virus,  serum,  toxin,  or  analogous 
product  manufactured  within  the  United  States  and  intend- 
ed for  use  in  the  treatment  of  domestic  animals,  unless  and 
until  said  virus,  serum,  ♦  »  ♦  shall  have  been  pre- 
pared under  and  in  compliance  with  regulations  prescribed 
by  the  secretary  of  agriculture  at  an  establishment  holding 
an  unsuspended  and  unrevoked  license  issued  by  the  secre- 
tary of  agriculture.  »  ♦  ♦  The  secretary  of  agriculture 
*  •  *  is  authorized  *  *  *  to  issue  *  *  *  li- 
censes for  the  maintenance  of  establishments  for  the  prepa- 
ration of  viruses,  serum,  ♦  •  ♦  in  the  treatment  of  do- 
mestic animals  intended  for  sale,  barter,  exchange,  or  ship- 
ment as  aforesaid.''  U.  S.  Comp.  Stat.  1916,  Section  8785. 
The  regulations  prescribed  by  the  secretary  of  agricul- 
ture, under  the  authority  of  said  Federal  statute,  adopted, 
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in  substance,  the  eight-pig  test  which  has  been  above  de- 
scribed. As  to  the  result  of  the  test,  the  following  cri- 
terion is  declared: 

"One  or  both  of  the  check  pigs  must  become  visibly 
sick  within  seven  days,  and  should  be  ready  to  die  within 
fifteen  days.  If  all  of  the  serum  pigs  remain  well,  the  serum 
may  be  recommended  for  use  in  a  dose  of  20  c.  c.  for  hogs 
weighing  100  lbs.  or  less.  If  the  15  c.  c.  pigs  become  sick, 
while  the  others  remain  well,  a  dose  of  not  less  than  30  c  c. 
should  be  recommended  for  hogs  weighing  100  lbs.  or  less. 
If  the  hogs  receiving  20  or  25  c.  c.  of  serum  become  sick, 
the  serum  must  not  be  marketed  unless  subjected  to  a  sub- 
sequent test  in  the  same  tcay,  which  results  in  showing 
that  the  serum  does  protect  in  20  or  25  c.  c.  doses,  or  un- 
less the  serum  be  mixed  with  other  and  more  potent  serum, 
thus  increasing  its  potency  as  shown  by  test  after  mixing. 
If  the  check  pigs  do  not  respond  as  indicated  above,  the 
test  must  be  repeated/^ 

In  support  of  the  claim  of  negligence,  the  emphasis  of 
plaintiff's  argument  is  that  the  defendant  violated  the  Iowa 
statute  above  quoted,  and  was,  therefore,  necessarily  neg- 
ligent. It  will  be  noted  from  such  statute  above  quoted 
that  the  legislature  purported  to  confer  upon  the  director  of 
the  laboratory  the  authority  and  duty  "to  establish  and  de- 
clare the  standard  degree  of  potency  of  hog  cholera  serum 
for  successfully  treating,"  etc.  Section  8  of  the  act  (Sec- 
tion 2538-W7)  makes  it  a  misdemeanor  to  put  serum  upon 
the  market  "which  is  below  the  standard  of  potency  as  .es- 
tablished and  declared  by  such  director."  Has  such  direct- 
or ev^r  established  or  declared  the  standard  degree  of  po- 
tency thus  called  for?  The- only  alleged  standard  ever  de- 
clared is  that  which  we  have  above  quoted,  which  states,  in 
effect,  that  the  dose  stated  on  the  label  must  be  sufficient 
to  prevent  a  susceptible  hog  of  the  weight  that  dose  is  rec- 
ommended for,  from  showing  symptoms  of  hog  cholera.     Is 
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this  alleged  standard  responsive  to  the  statute?  Does  it 
establish  a  standard  degree  of  potency?  Does  it  set  forth 
any  rule  or  standard  which  will  serve  as  a  guide  to  and  a 
requirement  of  the  producer  of  serum  before  he  markets 
his  product?  Or  does  it  fail  to  specify  a  standard?  Does 
it  simply  call  for  results,  and  does  it  require  the  producer  of 
serum  to  become  a  warrantor  of  such  rfesults?  If  this  pro- 
vision can  be  fairly  read  as  requiring  a  fair  test  of  a  serum 
to  be  made  in  advance  of  marketing,  and  requiring  that  siich 
test  shall  show  the  result  here  called  for,  it  might  be  deemed 
sufficiently  responsive  to  the  statute.  We  doubt  whether 
it  can  be  so  read ;  and  if  it  could,  it  would  avail  nothing  to 
the  plaintiff  in  that  form.  There  is  no  ground  in  the  record 
to  claim  that  this  lot  had  not  been  tested,  and  that  it  had 
not  fulfilled  the  conditions  of  the  test  before  marketing. 
If  we  are  to  read  this  declaration  as  a  call  upon  the  serum 
for  successful  results  after  it  is  marketed,  it  is  not  respon- 
sive  to  the  statute.  It  is  a  purported  exercise  of  authority 
not  conferred  upon  the  director.  The  language  of  the  stat- 
ute itself,  in  calling  for  a  "standard  degree  of  potency,"  is 
somewhat  unfortunate,  in  the  light  of  the  expert  evidence 
that  there  is  no  standard  degree  known,  and  that,  therefore, 
none  is  possible.  In  responding  to  powers  of  regulation  con- 
ferred by  the  Federal  statute,  in  somewhat  different  termf^ 
than  we  have  herein,  the  secretary  of  agriculture  declared 
the  eight-pig  test  as  a  standard  or  criterion  of  potency.  If 
the  director  of  the  laboratory  had  responded  in  a  similar 
manner  to  the  Iowa  statute,  by  prescribing  some  definite 
test  which  should  be  conformed  to  by  the  producer  before  he 
should  market  his  serum,  it  would  doubtless  have  been  fair- 
ly responsive  to  the  statute,  and  perhaps  the  only  compli- 
ance therewith  possible.  We  are  satisfied,  however,  that  no 
power  is  conferred  upon  the  director  to  declare  that  ultimate 
results  in  the  use  of  the  serum  shall  be  conclusive  upon  the 
producer,  or  render  him  subject  to  prosecution,  notwith- 
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standing  that  the  serum  met  the  legal  test  at  and  before 
its  marketing.  The  statute  does  not  make  the  producer  a 
warrantor  of  results,  nor  does  it  authorize  the  director  to 
make  him  such.  This  view  is  emphasized  by  the  further 
consideration  that  the  serum,  when  completed,  is  subject  to 
rapid  deterioration,  and  has  need  to  be  kept  with  great 
care,  under  seal  and  refrigeration.  We  are  of  the  opinion, 
therefore,  that  the  declaration  of  the  director  was  not  re- 
sponsive to  the  statnte  and  was  not  warranted  thereby. 
The  criterion  which  the  director  is  authorized  to  declare 
must  be  applied  as  of  the  time  at  or  before  the  marketing 
of  the  serum,  and  not  after  marketing.  This  result  of  this 
holding  is  that  there  was  no  violation  of  the  Iowa  statute. 
IV.  Independent  of  the  question  of  violation  of  the 
statute,  was  there  other  sufficient  evidence  in  the  case  to 
warrant  its  submission  to  the  jury?    The  burden  was  on 

the  plaintiff,  of  course,  both  to  show  negli- 
2.  nboligbncb:       gence  and  to  show  that  such  negligence  was 

factiire^ofW     ^'^^  proximate  cause  of  the  alleged  losses. 

evfdencef^™™ '    ^^^  plaintiff  lays  great  stress  upon  the  large 

percentage  of  loss  in  the  herds  of  the  plain- 
tiff and  his  assignors,  and  this  is  the  outstanding  fact  in  the 
case.  The  trial  court  properly  instructed  that  proof  of  the 
death  of  the  hogs  was  not  of  itself  proof  that  it  was  caused 
by  any  wrongdoing  of  the  defendant.  The  proof  contended 
for  by  the  plaintiff  is  wholly  circumstantial.  In  his  brief, 
the  plaintiff  has  specified  as  follows  the  circumstances  relied 
on  other  than  the  losses  sued  for,  as  constituting  the  circum- 
stantial evidence: 

"1.  The  location  of  the  plant  was  bad,  and  its  near- 
ness to  the  fly-hatching  garbage  plant  made  it  impossible 
to  produce  pure  serum,  and  the  contamination  of  the  serum 
weakened  its  potency. 

"2.    The  virus  was    obtained    from    unknown    hogs, 
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picked  up  on  the  market  fit  the  stockyards,  and  killed  at 
Cudahy's  packing  plant. 

"3.  The  method  of  taking  the  virus  at  the  packing 
house  and  carrying  it  to  the  plant  in  Council  Bluffs  was 
dangerous  and  unscientific. 

"4.  The  proper  hogs,  fed  and  cared  for  in  the  proper 
manner,  were  not  used  for  hypering. 

"5.  The  defendants  evidently  knew  something  was 
wrong  with  the  Series  18,  and  were  negligent  in  selling  it, 
because  it  was  sent  only  into  Iowa,  and  they  were  very 
careful  not  to  ship  it  into  Nebraska. 

"6.  The  admission  of  Dr.  Juckniess  that  this  serum 
was  bad,  at  the  time  when  there  was  a  threatened  prosecu- 
tion by  the  director  of  the  Iowa  biological  laboratory  at 
Des  Moines,  was  evidence  of  the  defendant's  negligence. 

"7.  The  failure  to  properly  collect  Series  18  from  a 
given  number  of  known  hypered  hogs,  and  the  gathering  of 
this  serum  from  January  to  June  in  1914,  was  contrary  tt* 
the  general  rule  of  manufacture. 

"8.  There  was  ineflSciency  of  labor  and  lack  of  skill 
employed  by  the  defendants  to  produce  this  important  com- 
modity. 

"9.  The  testimony  of  Dr.  Alcorn  of  the  use  of  the 
serum  on  eight  herds  of  hogs  in  which  the  serum  itself 
proved  impotent. 

"10.  The  scientific  test  of  the  serum  by  the  biological 
laboratory  at  Ames,  which  was  in  no  way  interested  in  the 
outcome  of  the  result.'' 

Of  the  foregoing  specifications,  Nos.  1,  .3,  4,  5,  6,  7,  and 
8  have  no  support  in  the  evidence.  As  to  No.  2,  the  action 
is  not  predicated  upon  any  complaint  of  the  virus  furnished. 
Furthermore,  the  testimony  of  the  expert  witnesses  is  undis- 
puted that,  up  to  July,  1914,  it  was  the  usual  custom  to  use 
hogs  naturally  infected  with  cholera  as  a  source  of  the  virus. 
A  post-mortem  examination  was  had  in  every  case  to  de- 
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termine  whether  cholera  was  present,  and  whether  there  was 
any  other  contamination.  If  any  other  contamination  or 
disease  were  found,  the  blood  of  such  specimen  was  not 
used.  The  appearance  of  the  foot  and  mouth  disease 
caused  the  later  abandonment  of  this  practice. 

Referring  to  Specification  9,  Dr.  Alcorn  was  a  veterin- 
ary surgeon  of  Adair,  who  had  used  the  serum  of  the  de- 
fendant in  June,  1914,  upon  nine  herds  as  follows: 

Herd  No.  1,  70  hogs,  all  died.  Herd  No.  2,  30  hogs,  2 
died.  Herd  No.  3,  81  hogs,  none  died.  Herd  No.  4,  75 
hogs,  none  died.  Herd  No.  5,  14  hogs,  none  died.  Herd 
No.  6,  57  hogs,  nearly  all  died.  Herd  No.  7,  120  hogs,  2 
died.  Herd  No.  8,  17  hogs,  2  died.  Herd  No.  9,  129  hogs, 
44  died.. 

The  expert  evidence  which  we  haive  above  set  forth 
shows  why,  wuth  the  same  treatment  and  the  same  serum, 
one  herd  could  die  and  another  could  get  well.  There  are 
several  reasons  which  could  account  for  the  deaths.  The 
cholera  infection  may  have  taken  place,  in  fact,  before 
treatment  was  had.  Other  diseases  may  have  been  present 
in  the  herd,  upon  which  the  serum  could  have  no  effect.  The 
expert  evidence  on  behalf  of  the  plaintiff  shows  that  pneu- 
monia and  septicemia  and  worm  diseases  are  very  often 
present  with  cholera.  On  the  other  hand,  all  these  hogs 
save  one  herd  were  inoculated  with  virus  which  would  have 
been  concededly  fatal  to  all  of  them  if  it  had  not  been  neu 
tralized  by  the  serum.  The  fact  that  so  many  of  these  hogs 
were  thus  artificiallv  infected  with  the  virus  is  of  itself 
very  suggestive  evidence  of  the  potency  of  the  serum  to 
withstand  such  virus.  The  fact  that,  out  of  herd  No.  7,  118 
out  of  120  were  saved,  presented,  of  itself,  a  more  severe 
and  successful  test  than  the  recognized  eight-pig  test.  We 
think  the  experience  of  Dr.  Alcorn  with  these  herds  could 
not  fairly  be  regarded  as  a  circumstance  tending  to  show 
negligence  on  the  part  of  the  defendant  company.    Its  ten- 
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dency  was  the  very  reverse.  Referring  to  the  tenth  speci- 
fication, Dr.  Cole,  of  the  Agricultural  College,  made  a  test 
of  the  serum  which  he  obtained  in  September,  as  herein- 
before indicated.  He  conceded  that  his  test  was  defective, 
and  would  not  have  received  the  approval  of  the  Federal 
government.  As  to  one  of  the  pigs  tested,  he  gave  a  smaller 
dose  than  that  called  for  by  the  label.  As  to  all  the  pigs 
used,  he  omitted  to  take  their  temperature  at  the  beginning^ 
of  the  test.  Their  temperature  was  taken  on  the  second 
day — when  it  could  not  yet  have  been  affected  by  the  inocu- 
lation. The  temperature  of  every  hog  used  was  above  nor- 
mal. The  temperature  of  these  pigs  ranged,  at  that 
time,  from  104  to  104.8.  (^.oncededly,  the  temperature  Was 
suspicious,  though  not  necessarily  decisive.  Even  if  such 
test  had  been  made  strictly  a(M*ording  to  rule,  the  failure 
did  not  affirmatively  condemn  the  serum.  Tender  the  Fed- 
eral regulations,  the  rule  is  that,  upon  the  failure  of  a  test, 
subsequent  tests  may  be  made;  and  if  a  subsequent  test  is 
successful,  it  is  deemed  sufficient,  notwithstanding  previous 
failures.  In  such  case,  the  previous  failure  is  attributed  to 
other  causes  than  the  serum.  On  this  theory,  the  fact  that 
a  herd  of  118  should  be  saved,  like  herd  No.  7,  in  Dr.  Al- 
corn's experience,  is  evidence  that  the  loss  of  herd  No.  1,  of 
70  pigs,  was  attributable  to  other  causes.  JTnder  the  rule 
of  the  eight-pig  test,  as  recognized  by  all  the  experts,  a  fail- 
ure of  the  test  proves  nothing  affirmatively.  It  forbids  the 
marketing  of  the  product,  however,  until  the  conditions  are 
met  by  a  subsequent  test.  It  is  further  to  be  noted  that 
some  of  these  herds,  including  some  of  the  herds  of  plain- 
tiff's assignors^  were  in  close  proximity  to  cholera-infected 
herds  on  neighboring  farms. 

We  think,  therefore,  that  the  circumstances  which  we 
have  here  considered  fall  far  short  of  sustaining  a  verdict 
either  finding  n^ligence  of  the  defendant  or  that  the  al- 
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leged  negligence  was  the  proximate  cause  of  the  losses  com- 
plained of. 

The  plaintiff  introduced  certain  testimony  in  the  nature 
of  admissions  on  the  part  of  the  defendant  Juckniess.  The 
plaintiff,  on  direct  examination,  testified  as  follows: 

''He  said  that  I  should  not  be  losing  so  many  pigs, 
and  they  should  not  be  getting  sick  so  fast ;  that  he  had  not 
tested  this  serum  for  some  time,  and  he  wanted  me  to  watch 
them  every  day,  and  if  they  continued  on  getting  sick  and 
continued  on  dying,  he  wanted  to  give  me  more  serum  to 
revaccinate  with." 

Later,  on  redirect  examination,  he  testified  to  the  same 
circumstance,  as  follows: 

"Well,  he  says^  we  have  not  tested  that,  and  it  may 
be  that  you  are  going  to  have  some  bad  luck.  Now  I  would 
advise  you  to  come  down  here  every  day  and  watch  these 
pigs,  watch  them  close,  and  in  case  more  of  them  die,  or 
they  keep  getting  sick,  you  let  me  know,  and  I  will  come 
over  and  bring  serum  and  revaccinate  them.  Q.  Well,  did 
you  tell  this  right  the  first  time  or  the  last  time?  A.  I 
told  it  right  both  times.'' 

It  is  contended  that  this  alleged  admission  was  proof 
that  the  serum  had  not  been  tested.  The  evidence  was  per* 
mitted  to  stand  against  the  defendant  Juckniess  alone. 
The  witness  did  not  purport  to  testify  to  different  state- 
ments made  bv  Juckniess,  but  he  testified  twice  to  the  same 
statement,  and  did  so  contradictorily.  As  first  testified  to, 
the  statement  of  Juckniess  was  not  an  admission  that  there 
had  been  no  test,  but  clearly  implied  that  there  had  been 
one.  The  statement  as  testified  to  the  second  time  was  an 
admission  that  there  had  been  no  test.  In  view,  however, 
of  the  witness'  testimony,  when  confronted  with  the  varia- 
tion of  his  testimony,  that  he  had  "told  it  right  both  times," 
we  do  not  think  he  is  in  a  position  to  claim  anything  from 
his  contradiction  of  himself.    The  one  statement  is  a  con- 
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tradietion  of  the  other,  and  the  only  explanation  offered  is 
that  both  are  right  They  could  both  be  right  only  in  the 
pense  that  the  first  statement  included  the  la^t.  The  plain- 
tiff, as  a  witness,  testified  also  to  the  fact  that  certain  ab- 
scesses had  formed  on  some  of  his  own  pigs  after  the  inocu- 
lation. It  appears  from  his  testimony,  also,  that,  at  the 
same  time  that  he  inoculated  the  pigs,  he  castrated  the 
males,  and  that  many  of  the  abscesses  complained  of  were 
scrotal.  It  also  appears  that  the  pigs  inoculated  were  April 
pigs,  which  had  been  twice  inoculated  with  serum  previ- 
ously. Tiie  theory  put  forward  is  that  the  abscesses  indi- 
cated impurity  either  in  the  serum  or  virus  or  both.  The 
testimony  of  plaintiff's  own  experts  is  that  absolute  purity 
of  serum  or  virus  is  practically  impossible.  To  attain  it 
would  incur  prohibitive  expense.  Furthermore,  Dr.  Cole, 
in  his  test,  found  no  abscesses.  There  is  no  claim  that  the 
impurity  caused  the  loss  of  the  hogs,  but  that  it  indicated 
a  defective  serum ;  but  this  theory  is  not  supported  by  the 
plaintiff's  own  expert  testimony.  The  plaintiff  administered 
the  serum  to  his  pigs  on  July  14th.  He  testified'  that,  by 
the  night  of  July  28th,  sixteen  had  died.  He  was  con- 
fronted with  a  letter  written  by  himself  on  the  night  of 
July  28th,  wherein  he  reported  five  dead.  His  explanation 
of  the  contradiction  was  that  he  wrote  the  letter  with  a 
view  of  deceiving  Juckniess.  This  testimony,  such  as  it  is, 
furnishes  something  of  an  illustration  of  the  easy  door 
which  would  be  open  for  the  recoupment  of  cholera  losses 
if  the  liability  of  a  producer  of  semim  could  be  predicated 
upon  the  mere  fact  that  the  serum  failed  to  save.  The  busi- 
ness is  well  hedged  about  by  the  safeguards  of  govern- 
ment, both  state  and  national.  Adventurers  cannot  en- 
gage in  it.  Only  men  of  competent  experience  can  obtain 
license  therefor.  The  plants  are  subject  to  continual  offi- 
cial inspection.  The  power  of  governmental  departments 
over  them  is  practically  unlimited.     It  is  greatly  to  the  in- 
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terest  of  the  public  that  effort  and  experimentation  go  on. 
A  great  degree  of  success  has  been  attained.  Continual  dis- 
covery is  being  made.  Even  though  the  remedies  have  only 
partial  success^  they  are  well  worth  while. 

The  conclusion  arrived  at  renders  it  unnecessary  for 
us  to  pass  on  many  legal  questions  which  are  ably  argued 
in  the  briefs.  The  case  presented  occupies  quite  a  new  field. 
It  is  not  a  case  of  mistake  in  compounding  medicine,  nor 
of  mistake  in  delivering  a  dangerous  article  in  lieu  of  a 
harmless  one,  nor  does  it  involve  bad  faith  or  fraud  in  put 
ting  the  article  into  the  channels  of  sale.  Both  .purchaser 
and  seller  knew  that,  in  the  use  of  the  article,  uncertainty 
of  result,  to  some  degree,  was  inevitable.  It  was  the  duty 
of  the  producer  to  follow  the  approved  methods  of  produc- 
tion and  of  testing,  as  generally  recognized  by  those  verse*! 
in  the  subject.  Under  the  undisputed  testimony,  he  could  do 
no  more,  for  general  use.  If  further  testing  were  deemed 
desirable  for  added  security  as  to  a  particular  herd,  the 
purchaser  had  the  opportunity  to  make  it  upqn  a  few 
of  the  particular  herd  which  he  was  about  to  inoculate. 
Before  inoculating  a  herd  of  210  pigs,  as  was  done  in  one 
case,  it  might  have  been  more  prudent  to  have  first  selectea 
eight  pigs  and  experimented  thereon.  The  prudence,  if  any, 
of  such  a  course  must  have  been  as  obvious  to  one  veterinary 
surgeon  as  to  another.  What  we  hold,  therefore,  is:  That 
the  burden  was  upon  the  plaintiff  to  show  that,  in  the  pro- 
duction and  testing  of  the  serum,  the  defendant  violated 
some  duty  owing  to  the  public  or  to  the  vendees  of  the 
product ;  that  no  ^'standard  d^ree  of  potency"  of  serum  has 
been  established  in  this  state;  that  the  published  regulation 
of  the  director  of  the  laboratory,  calling  for  a  dose  sufficient 
to  achieve  successful  results,  if  intended  to  refer  to  results 
attained  after  marketing,  is  not  responsive  to  the  statute, 
and  was,  therefore,  not  obligatory;  that,  if  such  published 
regulation  may  be  read  as  a  criterion  for  a  test  to  be  had  be- 
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fore  marketing,  then  it  avails  plaintiff  nothing,  because  it 
does  not  appear  that  such  prior  test  was  not  had;  that,  in 
either  event,  no  violation  of  the  statute  was  shown;  that 
the  circumstantial  evidence  relied  upon  is  not  suffiieient  to 
sustain  a  finding  that  the  defendant  violated  the  spirit  of  the 
statute,  or  that  he  failed  to  fully  conform  to  the  generally 
accepted  methods  of  production  and  test. 

Briefly  stated,  the  finding  of  negligence  is  not  sustained 
by  the  evidence.  We  have  no  occasion,  therefore,  to  con- 
sider the  question  of  ])roximate  cause,  nor  whether  some- 
thing more  than  negligence  must  be  proved  in  order  to  en- 
title recover v"  bv  subvendees.  For  the  reasons  indicated, 
the  judgment  below  must  be — Reversed. 

Gaynor^  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Ella  Mossestad,  Api>ellee,  v.  Andrew  O.  MossESTAD-et  al., 

Appellants. 

f  TRUSTS:    Besultliig  Trusts — Husband  and  Wife.    A  presumption  of 

1  resulting  trust  does  not  prevail  from  the  fact  that  a  hushand 
pays  for  property  with  his  own  money,  and  causes  the  title  to 
be  taken  in  the  name  ot  his  wife.  On  the  contrary,  a  presump- 
tion of  gift  or  advancement  to  the  wife  does  prevail. 

Gaynob  and  Sali.ngeb,  J  J.,  dissent  as  to  the  effect  of  the  evi- 
dence to  overcome  the  presumption. 

EVIDENCE:     Parol  sa  Affecting  Writing — Engrafting  Condition  on 

2  Deed.  Parol  evidence  is  inadmissible  to  engraft  upon  an  abso- 
lute deed  to  a  wife  of  premises  paid  for  by  the  husband,  a  con- 
dition to  the  effect  that  the  wife  was  to  have  absolute  title  only 
in  case  she  survived  the  husband. 

Appeal  frmn  Winnebago  District  Court, — M.  F.  Edwards, 

Judge. 

AruiL  2,  1918. 
Suit  in  partition  of  real  estate.     The  real  contest  is 
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over  the  ownership  of  the  property.     The  defendant  Andrew 

0.  Mossestad,  appellant  herein,  claimed  to  be  the  soie  and 
absolute  pwner  thereof.  The  trial  court  confirmed  his  share 
at  one  third,  and  he  appeals. — Affirmed. 

Jensen  d  Jensen,  for  appellants. 

Burt  J.  Thompson  and  Alan  Loth,  for  appellee. 

Evans,  J. — I.  Andrew  O.  Mossestad  is  the  surviving 
husband  of  Mary  O.  Mossestad,  deceased.  The  appellees 
are  the  heirs  of  said  deceased.  At  the  time  of  her  decease, 
Mary  O.  Mossestad  held  the  legal  title  to  the  real  estate  in 

controversy,  being  a  house  and  lot  in  Lake 

1.  tedsts:  re-        MiUs,      lowa.    The     defendant      appellant 

Bultlns;  trusts :  '  ^^ 

^sband  and       pleaded   and   introduced  evidence  to  prove 

that  he  purchased  and  paid  for  the  property 
in  question,  and  took  the  deed  in  the  name  of  his  wife. 
He  contends,  therefore,  that  she  held  the  title  in  resulting 
trust  for  him.  Each  of  the  parties  to  this  marriage  had 
children  by  a  former  marriage.  The  heirs  of  the  deceased 
wife  are  the  parties  contending  herein  with  the  surviving; 
husband.  While  it  is  true,  ordinarily,  that  the  payment 
of  the  purchase  price  and  tlie  taking  of  title  in  the  name 
of  another  raises  a  presumption  of  resulting  trust  in  favor 
of  the  party  paying  the  price,  this  presumption  does  not 
obtain  in  favor  of  a  husband  who  pays  the  price  and  takes 
title  in  the  name  of  his  wife.  In  such  a  case,  a  presumption 
of  gift  or  advancement  arises,  and  the  deed  is  presumed  to 
carry  to  the  wife  the  full  legal  and  equitable  ownership. 
In  other  words,  it  is  presumed  that  the  wife  was  intended 
to  be  a  beneficiary,  and  not  a  trustee.  This  general  propo- 
sition is  not  contested  by  the  appellant.  In  order  to  avoid 
it,  however,  certain  oral  evidence  was  introduced,  with  a 
view  of  showing  the  real  intent  of  the  husband  at  the  time 
of  the  transaction.  Such  evidence  was  that  of  the  appellant 
himself,  and  was  as  follows: 
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''Well,  I  was  a  little  bit  older  than  she  was,  and  T  was 
married  before,  you  understand;  and  I  was  older,  and  I 
had  been  married  before,  and  I  had  children  grown  up, 
and,  of  course,  I  did  not  like  for  mj  kids  to  come  and  take 
this  property  away  from  her,  from  my  wife,  or  anything 
like  that,  you  understand.  Q.  In  case  you  died,  yes.  Well, 
go  on.  A.  Well,  we  was  going  on  the  same  place,  and, 
of  course,  I  was  a  little  bit  older, — quite  a  little  bit  older, — 
eleven  years  older,  and,  of  course,  I  had  been  married  be- 
fore, and,  of  course,  I  had  grown-up  kids,  and  if  anything 
happened  to  me,  I  would  like  her  to  have — I  would  like  her 
to  have  a  home,  in  case  anything  happened  to  me — if  I  died 

L 

or  anything." 

The  argument  at  this  point  is  that  the  real  intention  ot 
the  husband  fixes  the  presumption  which  shall  govern  the 
case,  and  that  it  was  competent  to  show  such  intention  by 
the  direct  oral  evidence  of  the  husband  himself.  Without 
conceding  the  argument,  and  accepting  as  true  the  foregoing 
evidence,  such  ^as  it  is,  can  it  be  said  that  it  shows  an  in- 
tention on  the  part  of  the  husband  at  the  time  of  such  con- 
veyance to  his  wife  to  make  her  a  mere  trustee?  To  put 
it  in  another  way,  does  it  show  an  intention  on  the  part 
of  the  husband  not  to  confer  a  beneficial  right  or  interest  in 
the  property  upon  the  wife?  We  think  su(;h  evidence  is 
clearly  insufficient  to  that  end.  On  the  contrary,  the  only 
fair  inference  that  can  be  drawn  from  it  is  that  the  inten- 
tion of  the  husband  was  to  benefit  his  wife  and  to  protect 
her  in  the  future  against  any  possible  assertion  of  right 
in  the  property  by  his  heirs  against  her  in  the  event  of  his 
death.  Such  is  the  fair  purport  of  his  evidence.  If,  as  con- 
tended, she  held  the  legal  title  merely  in  resulting  trust  for 
her  husband,  then  it  could  afford  her  no  protection  whatever 
against  his  heirs  after  his  death.  The  only  way  that  the 
deed  could  o]>erate  to  her  protection  would  be  to  give  it  its 
full  legal  effect,  and  to  presume  that  it  carried  not  only  the 
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legal  title,  but  absolute  ownership  as  well.  The  declared 
intention  of  the  appellant  to  protect  his  wife  is  wholly  con- 
sistent with  this  legal  presumption.  It  is  inconsistent  with 
a  claim  of  resulting  trust.  This  evidence  shows  that  the 
husband  intended  his  wife  to  be  a  beneficiary.  If  she  was 
a  beneficiary,  she  was  not  a  trustee.  The  fact  that  the  wife 
died  before  the  husband  did  not  affect  the  nature  of  her 
title.  If  she  held  in  resulting  trust  at  all,  she  so  held  from 
the  beginning.  If  she  so  held,  then  she  had  no  beneficial 
interest  at  any  time.  If  the  husband  may  now  establish 
a  resulting  trust,  he  could  have  done  so  during  the  lifetime 
of  his  wife.  His  right,  if  any,  to  do  so  has  always  existed 
since  the  deed  was  taken,  and  has  become  neither  greater 
nor  less  by  the  intervening  death  of  his  wife.  We  think, 
therefore,  that  the  trial  court  properly  held  that  the  deceased 
was  the  absolute  owner  of  the  property,  and  properly 
awarded  partition  accordingly. 

II.  It  is  contended,  also,  that  the  husband  intendeil 
his  wife  to  be  a  qualified  beneficiary  of  th^  deed.  The  quali- 
fication thus  engrafte<l  upon  the  deed  is  that  she  was  to  be 

come  the  beneficiary    therein    only    in    the 

2.  Evidence: 

parol  as  affect-    event  that  she  survived  her  husband.    There 

\ng  writing: 

condition^on        ^^  nothing  in  the  terms  of  the  deed  to  war- 
^^^'  rant  such  qualification.     If  the  terms  of  the 

deed  could  be  qualified  by  oral  evidence  to  that  effect,  even 
that  is  wanting.  We  do  not  think  that  the  terms  of  the  deed 
could  be  thus  qualified  by  oral  evidence  if  it  were  offered. 
If  there  was  a  resulting  trust,  the  appellant  was,  from  the 
beginning,  the  equitable  owner  of  the  property.  If  he  was 
not  such  from  the  beginning,  then  the  wife  was  the  absolute 
owner  thereof.  There  is  no  warrant,  in  our  judgment,  either 
in  the  evidence  or  in  legal  presumption,  for  saying  that  the 
wife  held  a  qualified  title. 

The  decree  entered  below  is — Affh'med. 

Preston,  C.  J.,  Ladd,  Weaver,  and  Stevens,  JJ.,  concur. 
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Salinger^  J.  (dissenting).  When  a  husband  pays  for 
property,  and  places  the  title  in  his  wife,  there  is  a  pre- 
sumption which  operates  as  evidence  that  it  was  his  inten- 
tion to  make  a  gift,  advancement,  or  natural  provision, 
rather  than  to  create  a  trust.  Appellant  concedes  this,  and 
,  avoids  with  the  claim  that  he  has  rebutted  this  presump- 
tion. Appellee  replies  that  he  must  sustain  this  rebuttal 
with  the  same  degree  of  proof  that  is  required  to  establish 
a  trust. 

One  who  seeks  to  impress  a  trust  upon  a  deed  purport- 
ing to  be  one  of  absolute  conveyance  in  fee  simple  must  es- 
tablish such  trust  by  clear  and  satisfactory  evidence.  I 
will  not  stop,  at  this  time,  to  inquire  just  what  satisfies  this 
requirement  when  it  is  sought  to  establish  a  trust,^  because 
there  should  first  be  considered  whether  such  requirement, 
whatever  it  be,  applies  to  rebutting  said  presumption  of  gift, 
etc.  There  must,  of  necessity,  be  a  time  at  which  the  one 
who  asserts  a  trust  stands  before  the  court,  attempting  to 
establish  the  trust,  without  yet  having  shown  anything 
from  which  a  trust  is  usually  implied.  So  long  as  he  re- 
mains in  that  position,  his  claim  is  under  suspicion  and  all 
his  evidence  is  closely  scrutinized.  The  court  is  watchful  to 
protect  the  legal  title.  But  does  he  stand  in  such  position 
after  he  has  clearly  established  facts  from  which,  if  there 
were  no  more,  the  chancellor  must  declare  there  is  a  trust? 
If,  after  the  claimant  has  clearly  shown,  prima  fdcie,  he 
has  the  equitable  and  beneficial  title  (and  has,  therefore, 
prima  facie,  destro.yed  the  apparent  legal  title),  his  case  is 
still  viewed  as  it  was  before,  then  the  court  is  now  vigilant 
to  aid  in  the  destruction  of  the  beneficial  and  equitable  title, 
instead  of  the  protection  of  the  legal  title.  If  proving  pay- 
ment of  the  consideration  proves  the  fundamentals  of  the 
trust  asserted,  and  the  fact  that  the  one  who  paid  was  a  hus- 
band raises  a  presumption  of  gift  or  advancement,  the  judi- 
cial attitude  inspired  by  desire  to  sustain  the  deed  as  written 
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must  be  abandoned,  because  both  sides  have  shown  that  the 
deed  is  not  to  stand  as  writtei^.  One  shows  this  by  proof 
of  who  paid  the  price;  the  other,  by  evidence  claiming  that 
the  apparently  absolute  deed  was  a  gift,  or  advancement. 

Whosoever  shows  that  his  money  paid  for  property, 
and  that  the  legal  title  was  placed  in  another,  has  estab- 
lished that  he  is  the  true  owner.  In  3  Pomeroy  on  Equity 
Jurisprudence  (3d  Ed.),  Section  1037,  it  is  said  that,  "in 
pursuance  of  the  ancient  equitable  principle  that  the  bene- 
ficial estate  follows  consideration  and  attaches  to  the  party 
from  whom  the  consideration  comes,''  the  holder  of  the  legal 
title  becomes  a  trustee.  And  we  held,  in  the  case  of  In  re 
Estate  of  Malim,  161  Iowa  459,  at  464,  bottom,  that  the 
foundation  of  a  resulting  trust  is  the  payment  of  the  con- 
sideration or  purchase  price,  and  that  a  trust  in  the  property 
purchased  arises  therefrom  by  operation  of  law.  The  au- 
thorities all  agree  that  there  is  the  said  presumption  of  gift, 
etc.,  and  that  it  is  but  a  mere  presumption,  which  may  be 
rebutted,  or,  on  the  other  hand,  fortified.  That  the  jTre- 
Humption.  so-called,  that  the  deed  is  a  gift  or  advancement 
is  evidence  against  the  evidence  of  a  trust  is  true,  but  the 
treatment  of  that  counter-evidence  is  not  settled  because 
it  is  true.  Suppose  one  who  asserts  the  trust  proved  merely 
that  he  had  paid  the  purchase  price,  and  closed  before  therd 
was  any  evidence  that  he  sustained  to  the  alleged  trustee 
the  relation  of  husband,  or  other  relation  within  the  rule 
that  raises  the  so-called  presumption  of  gift  or  advancement. 
If  there  were  no  counter-evidence,  the  trust  would  stand  es- 
tablished. Suppose  the  defense  then  called  a  witness  whose 
testimony  was  equivalent  to  saying  that  the  claimant  in- 
tended, by  putting  the  legal  title  where  he  did,  to  make 
a  mere  advancement.  Such  testimony  is  the  exact  equiv- 
alent of  what  the  presumption  of  advancement  does.  Now, 
when  the  claimant  meets  this  witness,  must  he  overcome 
him  with  the  same  degree  of  proof  that  is  required  to  estab- 
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lish  the  facts  which  are  the  essential  foundation  of  a  trust  ? 
If  so,  should  he  deny  marriage,  he  must  make  good  his  de- 
nial by  more  than  a  mere  preponderance;  must  so  meet  what 
is  a  mere  emergent  or  incidental  issue.  This  inquiry  can; 
not  be  affected  by  the  fact  that,  in  the  case  before  us,  the 
claimant  showed  the  relationship  from  which  such  intent 
may  prima  facie  be  inferred:  No  matter  who  puts  in  the 
evidence  of  intent,  it  goes  to  an  avoidance  of  a  trust  that 
would  otherwise  be  held  to  be  established.  Therefore,  I 
am  of  opinion  that,  when  it  once  appears,  clearly  and  sat- 
isfactorily, that  a  trust  exists,  meeting  the  avoidance  does 
not  require  the  same  degree  of  proof  that  is  required  before 
the  court  has  satisfactory  evidence  that  there  is  a  trust.  In 
other  words,  when  the  claimant  has  once  clearly  proven  that 
he  paid  the  consideration,  and  it  is  claimed,  that,  notwith- 
standing, no  trust  should  be  decreed,  the  claimant  may 
overcome  the  testimony  in  avoidance  more  easily  than  he 
can  establish  the  essentials  of  the  trust  itself. 

In  the  present  case,  it  is  most  clearly  established  that 
appellant  paid  the  consideration.  Indeed,  I  do  not  under- 
stand that  this  is  challenged.  Wherefore,  appellee  makes 
the  case  turn  on  whether  the  evidence,  as  a  whole,  avoids  the 
effect  of  proved  payment  of  consideration  by  appellant, 
which,  without  such  avoidance,  operates  to  establish  an  eq- 
uitable title.  At  this  point,  we  are  less  concerned  with 
what  is  due  the  legal,  as  with  what  is  due  the  beneficial, 
title. 

The  testimony  to  meet  the  avoidance  was  this: 
"Well,  I  was  a  little  bit  older  than  she  was,  and  I  was 
married  before,  you  understand ;  and  I  was  older,  and  I  had 
been  married  before,  and  I  had  children  grown  up,  and,  of 
course,  I  did  not  like  for  my  kids  to  come  and  take  this 
property  away  from  her,  from  my  wife,  or  anything  like 
that,  you  understand.  Q.  In  case  you  died,  yes.  Well,  go 
on.    A.    Well,  we  was  going  on  the  same  place,  and,  of 
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course,  I  was  a  little  bit  older, — quite  a  little  bit  older, — 
eleven  years  older,  and,  of  course,  I  had  been  married  be- 
fore, and,  of  course,  I  had  grown-up  kids — ^and  if  anything 
happened  to  me,  I  would  like  her  to  have — I  would  like  her 
to  have  a  home,  in  case  anything  happened  to  me — ^if  I  died 
or  anything." 

In  considering  this,  we  should  keep  in  mind,  too,  that 
it  is  the  language  of  one  whom  the  record  shows  not  to  be 
familiar  with  the  use  of  English.  We  should  further  con- 
sider that  appellant  paid  the  taxes,  moved  into  the  prop- 
erty soon  after  it  was  bought,  lived  therein  for  years,  and 
still  does ;  that  the  grantee  is  not  shown  ever  to  have  lived 
in  it,  or  to  have  claimed  it  as  a  homestead.  Nothing  con- 
tradicts the  testimony  nor  the  claim  of  appellant  except 
said  presumption.  Speaking  now  to  these  conditions  only, 
I  think  that  all  of  the  evidence,  reasonably  construed,  suffi- 
ciently shows  that  appellant  had  the  deed  run  to  his  wife 
so  that,  if  she  survived  him,  his  children  by  the  former  mar- 
riage could  assert  no  claim  upon  the  property  as  against  his 
wife,  and  that  the  beneficial  title  was  to  be  his  if,  by  rea- 
son of  her  dying  before  him,  the  contingency  for  which  the 
deed  was  made  could  not  arise.  I  am  not  denying  that  two 
constructions  are  possible.  But  one  of  them  seems  to  me  to 
be  more  reasonable,  and  that  is  that  his  wife  was  to  have 
the  property  as  long  as  she  lived,  and  that  he  who  had  paid 
for  it  should  have  it  when  she  ceased  to  be  his  wife  and  no 
longer  needed  it.  As  worked  out  by  the  majority,  the  hus- 
band paid  for  property  and  then  made  deed,  with  intention 
that  his  own  children  should  never  have  the  property,  but 
that  the  children  of  his  wife  should  have  two  thirds,  and  he 
one  third  of  it.  I  think  he  intended  that  no  one  should  dis- 
turb the  wife  while  both  lived;  that,  if  she  became  his 
widow,  she  should  become  full  owner,  because  of  her  addi- 
tional dependency;  an<l  if  he  outlived  her,  the  deed  should 
cease  to  be  operative;  that,  after  she  was  dead,  and  no 
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longer  his  wife,  the  "kids"  could  not  "take  this  property' 
from  her." 

As  to  the  argument  that  there  can  be  no  halfway  house 
in  a  constructive  trust, — that  the  cestui  owns  all  the  time  or 
not  at  all, — the  greater  includes  the  less.  If  there  may  be 
a  trust  which  can  be  asserted  at  any  time,  there  can  be  one 
in  which  such  time  depends  upon  conditions.  I  cannot  see 
how  it  matters  that  one  who  is  a  cestui  agrees  to  postpone 
the  using  of  his  rights.     I  would  reverse. 

Gaynor,  J.,  concurs  in  the  dissent. 


State  op  Iowa,  Appellee,  v.  Adam  Kibfer,  Appellant. 

iNDIOTAiENT  AND  INFOttMATION:  Amendment — Proper  Proce- 
1  dure.  An  authorized  amendment  of  an  indictment  duly  re- 
turned by  the  grand  Jury  should  not  be  accomplished  by  the 
filing  by  the  county^attorney  of  what  amounts  to  an  ''Amended 
and  Substituted  Indictment."  But  where  such  was  filed  after 
the  court  had  authorized  certain  amendments,  and  the  accused 
was  put  on  trial  on  the  original  indictment,  and  the  court  gave 
no  heed  to  the  "Amended  and  Substituted  Indictment,"  except 
in  so  far  as  it  embraced  the  amendments  which  the  court  had 
authorized,  held,  the  accused  might  not  complain.  (Sec.  5289, 
Code  Supp.,  1913.) 


INDICTMENT   AND   INFOBMATION:     Amendmenir— Surplusage 

2  Effect.  Any  unauthorized  allegation  or  change  inserted  by  a 
county  attorney  in  a  writing  which  is  designed  to  effect  an  au- 
thorized amendment  to  an  indictment  returned  by  the  grand 
jury  is  necessarily  surplusage  and  without  legal  effect,  and 
must  be  ignored  by  the  court.  So  held  where  the  county  attor- 
ney, in  order  to  effect  an  authorized  amendment  to  such  an  in- 
dictment,  assumed  to  redraw  the  indictment,  and  in  addition 
omitted  the  names  of  two  of  the  defendants,  who  were  not  on 
trial. 

INDICTMENT    AND    INFOBMATION:      Amendment— Service    of 

3  Copy  on  Accused — ^Waiv«r.  Proposed  amendments  to  an  indict- 
ment returned  by  the  grand  jury  should  be  drafted  In  the  pre- 
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else  language  which  Is  to  be  employed  when  the  accused  is 
placed  on  trial,  and  these,  or  a  copy  thereof,  must,  in  the  absence 
of  waiver,  be  served  on  the  accused,  preliminary  to  a  ruling 
thereon  by  the  court,  authorizing  or  rejecting  the  same.  (Sec. 
5289,  Code  Supp.,  1913.)  Where  the  accused  was  served  simply 
with  a  notice  that  application  would  be  made  to  the  court  for 
an  order  authorizing  certain  amendments,  which  were  desig- 
nated in  a  general  way,  without  pretense  of  setting  forth  the 
precise  language  of  each  amendment  sought,  and  later,  and  at 
the  hearing  on  the  application,  said  amendments  In  precise 
form  were  embodied  in  a  writing  filed  by  the  county  attorney, 
and  the  accused  appeared,  and  had  his  attention  called  by  the 
court  to  the  amendments,  and  objected  thereto,  held,  accused 
had  waived  his  right  to  a  copy  of  the  precise  amendments 
sought. 

IKDIOTMENT  AND  INFORMATION:    Amendments— Scope — ^Names 

4  of  Persons  and  Things.  Names  of  persons  and  things  appearing 
in  an  indictment  may  be  changed  by  authorized  amendments, 
so  long  as  no  new  offense  is  charged.  So  held  as  to  the  name  of 
a  depositor  in  an  insolvent  bank,  and  as  to  the  amounts  of  cer- 
tificates of  deposit  given  and  received  by  him. 

NAMES:     Initials— Identity  of  Persons.     In   the  substitution,  by 

5  proper  amendment,  in  an  indictment,  of  the  name  Eugene  S. 
Burr  for  E.  S.  Burr,*  it  will  be  presumed' that  reference  is  made 
to  one  and  the  same  person. 

BANKS  AND  BANKINO-:    Fraudulent  Banking— "Renewals."    The 

6  issuance  by  a  bfink  of  a  certificate  of  deposit  for  the  amount 
of  a  formerly  issued  certificate  and  interest  due  thereon,  con- 
stitutes a  "renewal"  of  such  latter  certificate,  within  the  mean- 
ing of  the  Fraudulent  Banking  Act,  Sec.  1884,  Code,  1897. 

EVXDENOE:      Opinion    Evidence — ^Impeaching   Evidence.      Opinion 

7  evidence  on  values  may  not  be  considered  as  impeaching  evi- 
dence of  former  opinion  evidence  on  values  introduced  by  the 
same  party. 

BANES  AND  BANKING:     Fraudulent  Banking— Individual  Insolv- 

8  ency  of  Members  of  Partnership.  To  establish  the  insolvency  of 
a  partnership  banking  company,  it  is  not  necessary  to  establish 
the  insolvency  of  the  individual  members  of  the  partnership. 

Weaveb  and  Salingkr,  JJ.,  dissent. 

APPEAIi    AND    EBBOB:      Beeervation    of    Qrounds — ^In8ui&cl«ncy. 

9  The  general  assertion  in  the  trial  court  of  the  InsufiicienGy  of 
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the  evidence  to  sustain  a  verdict  is  insuflacient  on  appeal  to 
raise  the  point  that  insolvency  of  the  individual  members  of  a 
partnership  is  necessary  to  sustain  a  verdict  of  guilt  of  fraudu- 
lent banking,  there  being  no  assignment  of  error  on  such  point, 
and  the  same  not  being  covered  by  a  brief  point. 

Weaves  and  Salinoeb,  JJ.,  dissent. 

BANKS  AND  BANKINQ:     Fraudulent  Banking— Definition  of  In- 

10    solYency.    Former  holdings  reaffirmed  that  a  bank  is  Insolvent, 

under  the  Fraudulent  Banking  Act,  when  its  financial  condition 

is  such  that  it  is  unable  to  pay  its  debts  as  they  mature,  in  the 

usual  and  ordinary  course  of  business. 

Appeal  from  BucJuinan  District  Court, — H.  B.  Boies, 

Judge. 

June  26,  1917. 

Reheabinq  Denied  April  2,  1918. 

The  defendaDt,  with  W.  H.  and  John  Kiefer,  was  in- 
dicted September  24,  1913,  for  fraudulent  banking,  charging 
that : 

"The  said  Adam  Kiefer,  W.  H.  Kiefer  and  John  Kiefer 
on  or  about  the  6th  day  of  March,  in  the  year  of  our  Lord 
One  Thousand  Nine  Hundred  and  Thirteen  in  the  county 
aforesaid,  did,  being  then  and  there  engaged  in  the  banking 
and  deposit  business  under  the  name  and  style  of  Kiefer 
Brothers  Banking  Company,  a  copartnership,  which  copart- 
nership then  and  there  being  insolvent,  and  well  knowing 
said  copartnership  to  be  so  insolvent,  did  knowingly  accept 
,  and  receive  from  one  E.  S.  Burr  a  certain  certificate  of  de- 
posit issued  by  said  Kiefer  Brothers  Banking  Company  for 
One  Thousand  Eight  Hundred  Dollars  (11,800.00)  the  prop- 
erty of  said  E.  S.  Burr  and  did  then  and  there  deliver  to 
said  E.  S.  Burr  a  new  certificate  of  deposit  issued  by  said 
Kiefer  Brothers  Banking  Company  for  One  Thousand  Eight 
Hundred  Dollars  (f  1,800.00)  in  return  for  the  certificate  of 
deposit  delivered  to  them  by  said  E.  S.  Burr,  contrary  to 
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and  in  violation  of  the  form  of  the  statute  in  such  cases 
made  and  provided." 

There  was  a  plea  of  not  guilty,  and  defendant  alone 
was  put  on  trial,  September  22,  1915.  E.  S.  Burr  was 
called  as  a  witness,  and  testified  that  his  name  was  Eu- 
gene S.  Burr ;  that  Kiefer  Bros.  Banking  Company  operated 
a  bank  at  Hazleton;  that  he  had  a  certificate  of  deposit  is- 
sued thereby;  and  that,  in  response  to  an  inquiry  as  to 
whether  he  (defendant)  wished  the  money  longer,  defend- 
ant said  he  did,  and  caused  a  certificate  to  issue  therefor, 
in  words  following: 

'^IBFBB  BitOTHEBS  BANKING  Co. 

"Hazleton,  Iowa,  March  3,  1913.  No.  1499. 

"Eugene  S.  Burr  has  deposited  in  this  bank,  eighteen 
hundred,  fifty-eight  &  75-100  dollars,  ?1,858.75,  payable  to 
the  order  of  self  or  wife  in  current  funds,  on  the  return  of 
this  certificate  properly  endorsed. 

"With  interest  at  4  per  cent  if  left  3  months. 

"With  interest  at  X  per  cent  if  left  X  months. 

"With  interest  at  5^^  per  cent  if  left  12  months. 

"Interest  to  cease  after  12  months. 

"Adam   Kiefer,   Pt." 

This  was  offered  in  evidence,  but  excluded,  because  not 
the  certificate  described  in  the  indictment.  Thereupon,  the 
State  moved  for  permission  to  aniend  the  indictment: 

"Comes  now  the  state  of  Iowa,  by  R.  W.  Hasner,  coun- 
ty attorney  of  Buchanan  County,  state  of  Iowa,  and  asks 
permission  of  the  court  to  amend  the  indictment  in  the 
above  entitled  cause  in  the  following  particulars,  to  wit: 

"First.  That  the  name  ^Eugene  S.  Burr'  be  substituted 
in  all  places  in  said  indictment  where  the  name  'E.  S.  Burr' 
now  appears. 

"Second.  That  the  description  of  the  certificate  of  de- 
posit alleged  to  have  been  received  and  accepted  by  said 
Adam  Kiefer  from  E.  S.  Burr  be  changed  and  corrected  so 
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as  to  be  for  the  amount  when  written  of  seventeen  hundred 
sixty-one  dollars  and  eighty-five  cents   (f  1,761.85). 

"Third.  That  the  description  of  the  certificate  of  de- 
posit allied  in  said  indictment  to  have  been  issued  to  E.  S. 
Burr  on  March  6,  1913,  be  changed  and  corrected  so  as  to 
be  for  the  amount  of  eighteen  hundred  fifty-eight  dollars 
and  seventy-five  cents.  And  further,  that  said  certificate  of 
deposit  was  in  the  words  and  figures  following,  to  wit : 

"  *KiBPER  Brothers^  Banking  Ck). 

"  'Hazleton,  Iowa,  March  3,  1913. 
"*No.  1499. 

"  'Eugene  S.  Burr  has  deposited  in  this  bank,  Eighteen 
Hundred  Fifty-eight  75-100  Dollars  (fl,858  75-100)  payable 
to  the  order  of  self  or  wife  in  current  fnnds,  on  the  return 
of  this  certificate  properly  endorsed. 

"  With  interest  at  4  per  cent  if  left  3  months. 

"  *With  interest  at  X  per  cent  if  left  X  months. 

"  'With  interest  at  5^^  per  cent  if  left  12  months. 

"  'Interest  to  cease  after  12  months. 

"'Adam  Kiefer,  Pt.' 

"Fourth.  That  said  indictment  be  amended  so  that  the 
words  'a  more  particular  description  of  which  is  to  the 
grand  jury  unknown'  be  inserted  following  the  words  'the 
property  of  said  E.  S.  Burr.' " 

Notice  in  words  following  was  served  on  defendant: 
"To  Adam  Kiefer : 

"You  are  hereby  notified  that  on  September  27,  1915,  at 
4:30  o'clock  P.  M.,  the  state  of  Iowa  will  present  to  the 
district  court  of  Iowa,  in  and  for  Buchanan  County,  at  the 
courthouse  in  the  city  of  Independence,  Buchanan  County, 
Iowa,  its  application  for  permission  to  amend  the  indictment 
in  the  case  <^f  State  of  Iowa,  Plaintiff,  vs.  Adam  Kiefer,  De- 
fendant, it  being  case  No.  13807  in  said  district  court  of 
Buchanan  County,  State  of  Iowa. 

"You  are  hereby  notified  that  you  are  required  to  appear 
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at  said  time  and  place  and  show  cause,  if  any  there  is,  why 
said  permission  to  amend  the  said  indictment  should  not  be 
granted. 

"You  are  further  notified  that  a  copy  of  the  said  motion 
or  application  to  amend  said  indictment,  setting  forth  the 
particular  amendments  asked  for  as  herein  stated,  is  hereto 
attached  and  marked  ^Exhibit  A.^  [Signed  by  the  county 
attorney.]'- 

Resistance  was  interposed  by  counsel  for  defendant  on 
the  grounds : 

"1.  That  the  name  Eugene  S.  Burr  requested  to  be  sub- 
stituted for  the  name  E.  S.  Burr  is  the  name  of  a  separate 
and  distinct  individual  and  relates  to  a  separate  and  dis- 
tinct offense  and  goes  to  the  substance  of  the  indictment 
to  such  an  extent  as  to  prejudice  the  substantial  rights  of 
the  defendant,  charging  him  with  a  different  crime  from  that 
charged  in  the  original  indictment  returned  by  the  grand 
jury. 

"2.  That  the  description  of  the  certificate  of  deposit  al- 
leged to  have  been  received  and  accepted  by  the  said  Adam 
Kiefer  from  one  E.  S.  Burr  is  in  the  original  indictment 
set  forth  as  |1,800.  That  to  change  said  description  of  the 
certificate  of  deposit  upon  which  the  indictment  is  based 
to  the  amount  of  |1,761.85  as  suggested  by  the  amendment 
to  the  indictment  is  to  offer  to  introduce  evidence  of  an- 
other and  distinct  offense  prejudicial  to  the  rights  of  the 
defendant  and  charging  him  with  an  entirely  different  crime 
from  the  one  set  forth  in  the  original  indictment,  the  orig- 
inal indictment  indicating  that  the  Kiefer  Brothers  Bank- 
ing Company,  a  copartnership,  received  the  sum  of  f  1,800 
from  one  E.  S.  Burr,  while  the  amendment  set  forth  charged 
the  fact  to  be  that  one  Adam  Kiefer  received  from  one  Eu- 
gene  S.  Burr  the  sum  of  f  1,761.85  as  represented  by  the  cer- 
tificate of  deposit,  thus  conclusively  showing  that  the  crime 
sought  to  be  charged  by  the  amendment  has  not  any  re- 
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lation  to  the  state  case  that  was  passed  upon  by  the  grand 
jury  in  the  original  indictment. 

"3.  That  the  description  of  the  certificate  of  deposit 
alleged  in  the  indictment  to  have  been  issued  to  E.  S.  Burr 
on  March  6,  1913,  was  for  the  sum  of  |1,80(>,  whereas,  the 
certificate  of  deposit  set  forth  in  the  amendment  to  the  in- 
dictment is  of  the  date  of  March  3,  1913,  and  issued  to  one 
Eugene  S.  Burr  for  f  1,858.75,  said  last  named  certificate 
of  deposit  being  payable  to  the  order  of  said  Eugene  S. 
Burr  and  wife,  the  said  new  certificate  of  deposit  mentioned 
in  the  notice  to  amend  the  indictment  bearing  no  resem- 
blance either  in  date,  name  of  the  person  to  whom  issued, 
amount,  or  person  to  whom  payable,  to  the  one  charged  in 
the  original  indictment,  such  amendment  being  prejudicial 
to  the  substantial  rights  of  the  defendant  and  charging 
him  with  an  entireh^  separate  and  distinct  crime  from  that 
charged  in  the  original  indictment,  returned  by  the  grana 
jury. 

"4.  That  the  so-called  amendment  to  the  indictment 
is  in  no  respect  an  amendment  to  the  original  indictment 
but  that  the  facts  set  forth  therein  constitute  a  separate 
and  distinct  crime  entirely  different  from  that  charged  by 
the  grand  jury  in  the  original  indictment.  That  the  names 
in  the  certificate  of  deposit  alleged  to  have  been  received 
and  accepted  by  the  Kiefer  Brothers  Banking  Company  in 
tlie  original  indictment  fail  to  correspond  with  the  certifi- 
cate of  deposit  alleged  to  have  been  received  and  accepted 
by  one  Adam  Kiefer;  that  the  description  of  the  certificate 
of  deposit  alleged  in  the  original  indictment  to  have  been 
issued  to  E.  S.  Burr  corresponds  neither  in  date,  amount, 
name  of  the  person  to  whom  issued  or  name  of  the  persons 
to  whom  the  same  would  be  paid  with  the  original  indict- 
ment as  returned  by  the*  grand  jury.  That  the  grand  jury 
of  Buchanan  County  never  passed  on  any  such  case  as  is  now 
sought  to  be  charged  by  the  proposed  amendment  to  the 
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original  indictment  and  that  to  permit  the  same  to  be  filed 
at  this  time  would  be  to  substitute  the  county  attorney  for 
the  grand  jury  and  would  be  to  permit  and  allow  the 
county  attorney  to  substitute  an  entirely  new  indictment 
charging  an  entirely  different  crime  from  that  charged  in 
the  original  indictment  returned  by  the  grand  jury. 

"5.  That  the  proposed  amendment  does  not  correct 
errors  or  omissions  in  the  indictment  as  to  matters  of  form 
or  correct  errors  in  the  name  of  any  person  or  in  the  descrip- 
tion  of  any  person  or  thing  or  in  the  allegations  concern- 
ing the  ownership  of  property  described  in  the  indictment, 
but  that  such  proposed  amendment  substitutes  an  entirely 
new  indictment  for  the  original  indictment  as  returned  by 
the  grand  jury. 

"6.  That  no  copy  of  the  proposed  amendment  has  been 
served  on  the  defendant. 

"7.  The  amendment  to  the  indictment  is  made  and 
signed  by  a  different  county  attorney  from  that  named  in  the 
original  indictment,  conclusively  showing  that  the  county 
attorney  who  drew  the  amendment  could  have  had  no  actual 
knowledge  of  the  case  presented  to  the  grand  jury  and  of 
the  facts  on  which  the  original  indictment  signed  a  true 
bill  by  its  foreman  was  based,  and  in  presenting  an  entirely 
new  case  at  this  time,  he  usurps  the  functions  of  the  ,grand 
jury  and  prejudices  the  rights  of  the  defendant  contrary 
to  and  in  violation  of  law." 

The  resistance  was  overruled,  and  leave  granted  to 
amend  the  indictment.  Thereupon,  defendant  moved  for  a 
continuance.  This  motion  was  overruled.  The  State  then 
tendered  the  "amendment  to  the  indictment,"  in  words  fol- 
lowing : 

"In  the  District  Court  of  the  State  of  Iowa,  in  and  for 
Buchanan  County,  September  Term,  1915.  State  of  Iowa. 
Plaintiff,  v.  Adam  Kiefer,  Defendant.  Amendment  to  In- 
dictment. 
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**Comes  now  tlie  State  of  Iowa  by  R.  W.  Hasner,  county 
attorney  of  Buchanan  County,  Iowa,  and  baving  first  had 
and  obtained  permission  of  the  court,  hereby  amends  the  in- 
dictment in  the  above  entitled  case  in  accordance  with  the 
motion  to  amend  said  indictment  heretofore  filed  in  said 
case  and  the  ruling  of  the  court  thereon,  and  hereto  sets* 
forth  the  amended  indictment  as  follows,  to  wit: 

'*  4n  the  District  Court  of  Iowa,  in  and  for  Buchanan 
County.  The  State  of  Iowa  against  Adam  Kiefer.  Indict- 
ment. 

"  *The  Grand  Jury  of  the  county  of  Buchanan,  in  the 
name  and  by  the  authority  of  the  state  of  Iowa,  accuses 
Adam  Kiefer  of  the  crime  of  fraudulent  banking  committed 
as  follows :  The  said  Adam  Kiefer  on  or  about  the  6th  day 
of  March,  in  the  year  of  our  Lord,  One  Thousand  Nine  Hun- 
dred and  Thirteen,  in  the  county  aforesaid  did  being  then 
and  there  engaged  in  the  banking  and  deposit  business  un- 
der  the  name  and  style  of  Kiefer  Brothers'  iBanking  Com- 
pany, a  copartnership,  which  copartnership  then  and  there 
being  insolvent  and  well  knowing  said  copartnership  to  be 
so  insolvent  did  knowingly  accept  and  receive  from  one  Eu- 
gene S.  Burr  a  certain  certificate  of  deposit  issued  by  said 
Kiefer  Brothers'  Banking  Company  for  Seventeen  Hundred 
Bixty-one  Dollars  and  Eighty -five  Cents  ($1,761.85) 'the 
property  of  said  Eugene  S.  Burr,  a  more  particular  descrip- 
tion of  which  is  to  the  grand  jury  unknown,  and  did  then 
and  there  deliver  to  said  Eugene  S.  Burr  a  new  certificate  of 
deposit  issued  by  said  Kiefer  Brothers'  Banking  Company 
for  Eighteen  Hundred  Fifty-eight  Dollars  and  Seventy-five 
Cents  (11,858.75)  and  in  the  words  and  figures,  to  wit: 

"*  "Kiefer  Brothers'  Banking  Co.,  Hazleton,  Iowa, 
March  3,  1913.    No.  1499. 

"  *  "Eugene  S.  Burr  has  deposited  in  this  bank  Eighteen 
Hundred  Fifty-eight  and  75-100  Dollars  ($1,858.75),  payable 
to  the  order  of  self  or  wife  in  current  funds,  on  return  of 
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this  eertifiwite  properly  endorsed.  With  interest  at  4  per 
cent  if  left  3  months.  With  interest  at  X  per  cent  if  left  X 
mouths.     With  interest  at  5i^  per  c^nt  if  left  12  months. 

"  '  "Adam  Kiefer,  Pt. 
**  *  **In  return  for  the  certificate  of  deposit  delivered  to 
them  by  said  Eugene  S.  Burr,  contrary  to  and  in  violation 
of  the  form  of  the  statute  in  such  cases  made  and  pro- 
vided.'' ' 

"R.  W.  Hasner, 
'"County  Attorney  of  Buchanan  County,  Iowa." 

Counsel  for  defendant  interposed  the  same  objections 
included  in  his  resistance,  and  that  '"the  proposed  amend- 
ment to  the  indictment  does  not  correspond  in  any  respect 
with  the  notice  served  on  the  defendant,  that  the  allegations 
contained  in  the  notice  that  was  served  on  the  defendant 
and  that  it  is  profwsed  to  substitute  an  entirely  separate 
and  distinct  indictment  in  place  of  the  original  indictment 
and  no  copy  of  which  was  ever  served  upon  defendant  in 
this  case."  Objection  was  overruled,  and  the  amendment 
allowed.  The  trial  then  proceeded,  and  resultetl  in  the  con- 
viction of  defendant.     He  appeals. — Affirmed, 

M,  A,  Smith  and  Chappell  d  ToM,  for  appellant. 

George  Cogson,  Attorney  (leneral,  John  Fletcher,  As- 
sistant Attornev  General,  R.  ir.  Hasner,  Countv  Attornev, 
and  E,  E.  Hasner,  for  api>ellee. 

Ladd,  J. — I.  The  defendant,  with  his  two  brothers,  W. 
H.  and  John  Kiefer,  is  alleged  in  the  indictment  to  have  en- 
gaged in  the  banking  business  as  a  copartnership,  under  the 

name  of  Kiefer  Brothers  Banking  Companv. 

1.  Indictment 

AND  iNFOB-  It  is  also  alleged  that  the  companv  became 

MATION  :  .  "  '  * 

amendment:        insolvent,  and,  while  so  insolvent,  said  de- 
proper  proce-  '  '  ' 

^^'^-  fendant  "did  knowingly  accept  and  receive 

from  one  E.  S.  Burr''  a  certificate  of  deposit,  previously  by 


April  1918]  State  v.  Kibfer.  329 

it  issued,  for  Jl,800,  and  issued  to  said  Burr  another  certifi- 
cate in  its  stead  for  ?1,800.  No  copy  of  either  instrument 
was  attached  thereto.  It  developed  on  the  examination  of 
E.  S.  Burr  that  his  name  was  Eugene  S.  Buri*;  that  the  cer- 
tificate issued  was  for  f  1,858.75,  "payable  to  the  order  of 
self  or  wife,"  and  was  made  to  Eugene  S.  Burr.  When  of- 
fered in  evidence,  it  was  excluded,  on  the  objection  that  it 
was  not  the  certificate  described  in  the  indictment.  There- 
upon, the  State  applied  for  leave  to  amend  that  instrument, 
under  Paragraphs  7  and  8,  Section  5289,  Code  Supplement, 
1913,  which  provides  that: 

"7.  The  countv  attornev  mav,  at  anv  time  before  or 
during  the  trial  of  defendant  upon  indictment,  amend  the 

indictment  so  as  to  correct  errors  or  omissions  therein  as  to 

♦ 

matters  of  form,  or  to  correct  errors  in  the  name  of  any 
pei'son  or  in  the  description  of  any  person  or  thing,  or  in 
the  allegations  concerning  th^  ownership  of  property  that 
may  be  described  in  the  indictment;  but  such  amendment 
shall  not  prejudice  the  substantial  rights  of  the  defendant, 
or  charge  him  with  a  different  crime  or  different  degree  of 
crime  from  that, charged  in  the  original  indictment  returned 
by  the  grand  jury; 

"8.  A  notice  of  the  time  the  State  will  ask  permission 
to  file  such  amendment,  together  Avith  a  copy  of  such  amend- 
ment, shall  be  served  upon  the  defendant  or  his  attorney  and 
an  opportunity  be  given  the  defendant  to  resist  the  filing 
of  such  amendment.  No  continuance  or  delay  in  trial  shall 
be  granted  because  of  such  amendment,  except  upon  the  de- 
fendant's application,  it  appearing  to  the  court  that  defend- 
ant should  have  additional  time  to  prepare  for  trial  because 
of  the  new  allegations  contained  in  the  indictment." 

The  application  to  amend  jh'oposed:  (1)  To  "substi- 
tute" the  name  "Eugene  S.  Burr"  in  all  places  therein  for 
E.    S.    Burr;    (2)    to    "change   and    correct"    the    amount 
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ill  the  certificate  surrendered  by  inserting 
2.  INDICTMENT         |1,761.85,  Instead  of  fl.SOO,  therein;  and  (3) 

AND     INFOB-  '  '  T     ?  7  7  \      / 

amendnient-        *^  change  and  coFPect  the  certificate  issued, 
IliitT*^'    '     ^y  inserting  $1,858.75  instead  of  |1,800;  and 

(4)  to  insert,  after  the  words  "the  property 
of  the  said  E.  S.  Bun',"  the  words,  "a  more  particular  de- 
scription of  which  is  to  the  grand  jury  unknown."  Neither 
the  proposed  amendment  nor  a  copy  thereof  was  attached, 

r 

nor  was  a  copy  of  the  alleged  amendment  ever  sened  on  the 
defendant,  but  the  application  was  duly  served.  Such 
amendment  was,  in  form  and  substance,  a  new  and  com- 
plete indictment,  without  endorsements  as  having  been  re- 
turned by  the  grand  jury;  and  the  State,  while  denominat- 
ing it  in  the  title,  "amendment  to  indictment,"  states  that 
it  "amends"  in  pursuance  of  permission  of  the  court,  and 
"hereto  sets  forth  the  amended  indictment."  Then  follows 
the  amendment,  in  the  form  of  an  indictment,  ccrritaining  not 
only  the  changes  sought,  but  enough  else  to  make  it  appar- 
ently complete  in  itself.  But  the  State  was  without  author- 
ity to  amend  in  any  respect  save  that  authorized  by  this 
statute.  There  is  no  provision  permitting  the  filing  of  an 
amended  and  substituted  indictment.  Such  an  instrument 
can  only  be  returned  by  the  grand  jury  upon  resubmission 
to  that  body.  The  State  is  limited  by  the  order  of  tbe  court, 
on  application,  to  precisely  the  changes  or  corrections  there- 
in permitted,  and  anything  in  excess  thereof  must  be  re- 
garded as  surplusage.  Had  the  amendment  been  served 
on  the  accused,  as  exacted  by  statute,  and  the  same  ruled  on 
by  the  court,  it  might  cover  every  correction  or  change  per- 
missible thereunder.  But  onlv  the  motion  was  served  and 
ruled  on  by  the  court;  and  therefore  the  State,  in  drawing 
the  amendment,  might  not  make  other  changes  or  correc- 
tions than  authorized  by  the  ruling  thereon.  Of  course,  it 
is  not  often  material  how  an  amendment  is  denominated : 
the  important   consideration   is,   what   it  really   is.    This 
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amendment  in  form  is  something  more  than  a  mere  amend- 
ment; buty  as  said,  anything  other  than  within  the  order 
of  the  court  was  utterly  without  authority  of  law,  and 
especially  is  this  true  of  that  part  specifically  charging  the 
offense  against  him  only.  Doubtless  the  omission  of  the 
names  of  the  other  brothers  from  the  amendment  was  due 
to  oversight,  owing  to  the  fact  that  Adam  Kiefer  alone  was 
on  trial.  The  indictment  was  without  defect  in  these  re- 
spects. The  law  did  not  authorize  an  amendment  in  either 
respect,  nor  was  it  permitted  by  the  court.  Any  matter  in- 
cluded in  the  amendment  by  the  county  attorney  other  than 
permissible  by  statutes  and  authorized  by  court  muftt  be 
regarded  as  surplusage,  as  not  being  returned  by  the  grand 
jury ;  and,  as  the  trial  court  proceeded  on  this  theory,  and 
the  cause  was  tried  on  the  original  indictment  as  corrected 
by  the  amendment  only  in  the  respects  proposed,  there  was 
no  error. 

II.  In  serving  notice  of  the  application  to  amend,  a 
copy  thereof  also  was  served,  but  no  copy  of  the  amendment 
waa  ever  served  on  the  defendant.    Hie  specifically  objected 

to  the  application  on  this  ground:  "(6)  That 

^'  and' wFoS^        T^o  copy  of  the  proposed  amendment  has 

amendment:        been  served  on  the  defendant."     In  overrul- 

service  of  copy 

on  accused:        iug  this  objection,  the  court  denied  the  de- 

fendant  the  benefit  of  Paragraph  8  of  Sec- 
tion 5289  of  the  Code  Supplement,  1913.  The  right  to 
amend  an  indictment  returned  by  the  grand  jury,  accorded 
the  county  attorney,  was  on  certain  specified  conditions, 
among  which  was  the  service  of  a  copy  thereof  on  the  ac- 
cused. This  was  to  advise  him  both  of  the  substance  and 
form  of  the  proposed  amendment,  to  the  end  that  "an  op- 
portunity be  given  the  defendant  to  resist  the  filing  of  such 
amendment."  Undoubtedly,  the  court  erred  in  overruling 
the  objection  that  a  copy  of  the  amendment  had  not  been 
served,  but  the  error  was  waived  by  the  fact  that  counsel 
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for  the  defendant  interposed  objections  to  the  amendment 
itself,  when  filed,  and  tliat  his  attention  was  directed  there- 
to by  the  court,  and  he  resisted  the  filing  thereof.  He  could 
have  done  no  more  had  the  copy  been  served.  Every  pur- 
pose of  such  service  had  been  accomplished,  and  we  are  of 
opinion  that  the  error  in  the  ruling  of  the  court  and  the 
failure  to  serve  a  copy  of  the  amendment  on  defendant  were 
waived.  In  any  event,  he  was  in  no  wise  prejudiced.  We 
are  required  to  "examine  the  record  without  regard  to  tech- 
nical errors  or  defects  which  do  not  affect  the  substantial 
rights  of  the  parties"  (Section  5462,  Code),  and  it  is  plain 
that  this  could  have  had  no  influence  on  the  course  of  the 
trial. 

III.  Appellant  contends  that  the  amendment,  in  effect, 
substitutes  different  certificates  from  those  described  in  the 
indictment,  in  that  the  application  asks  to  "substitute^  thq 

name  "Eugene  S.  Burr"  for  "E.  S.  Burr," 

^'  and^^nUoS        J*iid  to  change  and  correct  the  amounts  of 

amendments:       said  certificates.     If  the  amendment  charged 

Bcope :  names 

of   persons         the  defendant  with  a  different  crime  from 

and    things. 

that  alleged  in  the  indictment,  leave  to  file 
it  ought  not  to  have  been  granted.  We  do  not  so  construe 
the  amendment.  The  statute  quoted  authorizes  an  amend- 
ment correcting  (1)  "errors  or  omissions  therein  as  to  mat- 
ters of  form,"  (2)  "errors  in  the  name  of  any  person,"  (3) 
"in  the  description  of  any  person  or  (4)  thing,  or  (5)  in  the 
allegations  concerning  the  ownership  of  property  that  may 
be  described  in  the  indictment."  All  this  may  be  done  pro- 
vided the  accused  is  not  prejudiced  in  his  substantial  rights, 
and  a  different  crime  is  not  charged.  The  propriety  of 
amendments  in  these  respects,  as  well  as  the  power  of  the 
general  assembly  to  authorize  them,  was  fully  vindicated  in 
State  V.  Mullen,  151  Iowa  392,  and  the  granting  of  leave  to 
amend  was  approved  in  State  v.  Foxton,  166  Iowa  181,  and 
State  V,  Kiefer,  172  Iowa  306.     It  will  be  observed  that  the 
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matters  .enumerated  relate  to  form,  rather  than  to  the  sub- 
stance of  the  charge;  and  whether  the  general  assembly 
might  authorize  an  amendment  affecting  the  substance  of 
the  charge  is  not  and  could  not  well  be  involved  in  constru- 
ing this  statute.  But  see  State  v,  Mullen,  supra ;  Jone8  f>. 
MeClaugliry,  169  Iowa  281. 

(a)  It  is  first  objected  tliat  the  amendment  sought  to 
^'substitute''  the  name  ''Eugene  S.  Burr"  instead  of  "E.  b. 
Burr,"  and  it  is  argued  that  this  did  not  have  the  effect  of 

correcting  the  name  of  the  person  to  whom 
^'  SnltiaiV:  iden-  the  certificates  were  issued,  but  of  inserting 
y  o  persons.  ^^^  name  of  a  different  person.  In  the  ab- 
sence of  any  showing  to  the  contrary,  letters  preceding  the 
surname  are  to  be  treated  as  the  Christian  or  given  name ; 
but  this  is  not  often  so,  for  such  letters  ordinarily  stand  for 
full  names.  RUey  v,  Litchfield,  168  Iowa  187.  And  where 
the  latter  are  substituted  in  the  description  of  a  particular 
instrument,  it  is  not  to  be  inferred  that  a  different  person 
was  intended,  but  that  the  names  for  which  the  letters  stood 
were  intended  to  be  stated.  Such  clearly  was  the  design  of 
the  amendment,  and  it  ought  not  to  be  construed  as  alleg- 
ing a  different  person  than  named  in  the  indictment.  Espe- 
cially should  this  be  the  rule  where  the  evidence  previously 
adduced  conclusively  proved,  as  here,  that  E.  S.  Burr  and 
Eugene  S.  Burr  was  one  and  the  same  person. 

(b)  The  amendment  changed  the  amount  in  both  the 
certificate  surrendered  and  that  issued  in  lieu  thereof.  This 
was  merely  a  correction  of  the  description  of  these  certifi- 
cates. These  were  things  described  in  the  indictment,  and 
the  statute  expressly  authorizes  correction  of  any  error  in 
the  description  of  any  "thing."  The  application  to  correct 
the  description  indicated  that  the  amendment  would  relate 
to  the  same  instrument  as  the  indictment,  and  both,  in 
fact,  related  to  the  same  certificates.  The  corrections  were 
permissible* 
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IV.     Section   1884  of  the  Code  declares  that: 

"No  bank,  banking  house,  *  *  *  deposit  oflSce,  firm,  ♦  ♦  * 
or  person  engaged  in  the  banking  »  »  ♦  or  deposit  busi- 
ness, shall,  when  insolvent,  accept  or  receive 
^'  BANKiNol^"^        on  deposit,  with  or  without  interest,  ♦  •  • 
banking:  "re-     United   States  treasury  notes  or  currency 

♦  *  *  or  renew  any  certificate  of  deposit" 

Code  Section  1885  fixes  the  penalty.  The  charge  is  that 
defendant,  in  behalf  of  the  copartnership,  when  insolvent,  re- 
newed a  certificate  of  deposit ;  and  it  is  argued  that  neither 
the  indictment  alleged  nor  the  evidence  proved  the  commis- 
sion of  such  offense.  This  is  on  the  theory  that  the  issuance 
of  a  new  certificate  of  deposit  for  the  amount  of  a  former 
certificate,  including  interest,  upon  the  surrender  of  the  for- 
mer certificate,  was  not  a  renewal  thereof,  but  an  extension. 
Such  is  not  the  meaning  ordinarily  accorded  to  "renewal," 
when  applied  to  such  certificate  or  a  promissory  note.  An- 
derson's Dictionary  of  Law  defines  "renewal"  as  the  "sub- 
stitution of  a  new  right  or  obligation  for  another  of  the 
same  nature,"  and  says  further  that  it  "is  not  a  word  of  art ; 
it  has  no  legal  or  technical  signification."  Bouvier  defines 
it  to  be  "A  change  of  something  old  for  something  new.'' 
See  £ponhaur  v,  MaUoy,  21  Ind.  App.  287  (52  N.  E.  245), 
where  a  note  given  in  taking  up  another  was  held  to  be  4* 
renewal;  Kollook  v.  Scribner,  98  Wis.  104  (73  N.  W.  776), 
where,  in  discussing  what  was  required  in  the  renewal  of  a 
lease,  the  court,  speaking  through  Marshall,  J.,  says : 

"There  is  much  respectable  authority  to  the  effect  that 
the  words  *renew'  and  ^extend'  should  be  construed  in  ac- 
cordance with  their  ordinary  meaning.  Obviously,  one 
means  to  prolong,  or  to  lengthen  out;  the  other,  to  make 
over,  to  re-establish,  or  to  rebuild;  and  those  courts  and 
writers  that  have  construed  them  accordingly  certainly  havfi 
the  best  of  the  argument,  if  the  judicial  construction  is  to 
follow  the  true  definitions  of  the  words.    We  apprehend 


April  1918]  State  v.  Kibfbr.  335 

that  no  one  would  seriously  contend  that  an  agreement  to 
renew  a  note  would  be  satisfied  otherwise  than  by  making 
a  new  note  in  place  of  the  old  one.  It  would  seem  that  the 
construction  adhered  to  in  some  jurisdictions,  that  to  renew 
is  equivalent  to  extend,  violates  the  rules  of  language  to 
reach  a  judicial  construction  out  of  harmony  with  the  uni- 
versally accepted  meaning  of  the  words,  as  defined  by  lexi- 
cographers. That  was  discussed  in  Orton  t\  Noonan,  27 
Wis.  272,  where  the  renewal  covenant  used  the  words  *ex- 
tend  the  lease.'  A  careful  reading  of  the  two  opinions  filed 
in  that  case,  one  by  Dixon,  C.  J.,  and  one  by  Mr.  Justice 
Cole,  leaves  no  room  for  controversy  but  that,  while  they 
dififered  as  to  the  meaning  of  the  term  *to  extend,'  as  applied 
to  the  lease  then  under  consideration,  they  both  held  that 
an  a^eement  to  renew  a  lease  called  for  a  new  one.  Said 
the  chief  justice :  ^The  verb  "to  extend"  implies  far  less  than 
the  verb  "to  renew."  The  one  means  to  draw  forth,  to 
stretch,  to  prolong,  to  protract,  to  continue;  the  other,  to 
make  over,  to  make  anew,  to  give  new  life  to,  to  restore, 
re-create  or  rebuild.'  '^ 

See  also  Oault  v,  McGrath,  32  Pa.  (8  Casey)  392,  397; 
Carter  r.  Brooklyn  Life  Ins.  Co.,  110  N.  Y.  15  (17  N.  E. 
396) ;  Kedey  v.  Petty,  153  Ind.  179  (54  N.  E.  798).  We  en- 
tertain no  doubt  that,  in  issuing  the  last  certificate  of  de- 
posit, defendant  did  renew  the  first  certificate,  in  violation 
of  the  statute  quoted. 

V.  The  firm  went  into  involuntary  bankruptcy,  short- 
ly after  the  transaction  in  question,  and,  as  required  by 
law,  filed  schedules  of  its  assets  and  liabilities.  From  these 
it  appeared  that  the  former  were  considerably  in  excess  of 

the  latter.    Thereupon,  the  State  called  the 

^'  Spffion^evi-'       trustee  in  bankruptcy,  and,  over  objection, 

peaching"evi-       elicited  from  him  what  the  market  value  of 

a  large  amount  of  the  assets  was,  showing 
that  the  value  of  the  whole  was  much  less  than  the  total 
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amount  of  the  liabilities.  Counsel  for  apx>ellaiit  argue  that 
this  testimony  tended  to  impeach  the  schedules,  and  that 
the  State  might  not  impeach  evidence  introduced  by  it. 
But  the  evidence  was  not  impeaching.  The  schedules  were 
introduced  as  tending  to  prove  the  assets  owned  by  the  co- 
partnership and  the  amount  of  its  indebtedness,  as  bearing 
on  its  financial  condition  and  defendant's  knowledge  there- 
of. Though  values  of  the  assets  were  estimated  therein, 
these  are  mere  matters  of  opinion ;  and  that  other  witnesses 
might  estimate  differently  does  not  render  their  testimony 
impeaching  in  character.  Otherwise,  a  party,  in  proving 
value,  might  be  precluded  from  proving  a  value  different 
from  that  estimated  by  the  first  witness  called.  The  ob- 
jection was  rightly  overruled. 

VI.     The  evidence  was  such    that    the 

8.  Banks    and 

BANKING :  firm,  as  such,  might  have  been  found  insolv- 

fraudulent  '  '         ^ 

dtviduS'  to-'  ^^^5  ^^^  appellant  says,  in  argument,  that 
members  *^of  ^^^  individual  members  of  the  firm  were  not 
partnership.  ^  ghown,  and  that  this  was  essential.  Nei- 
ther of  these  matters  is  involved  in  any  of  the  errors  as- 
signed and  said  by  appellant  to  be 'those  relied  on,  nor  is  it 
covered  by  the  brief  points.  Doubtless  this  accounts  for  no 
attention's  being  given  to  the  subject  by  the  State  in  its 
brief,  for  the  rules  exact  that  no  point  or  proposition  not 
found  in  the  brief  points  shall  be  considered.     Moreover, 

what  is  said  is  under  the  heading  assailing 

^'  ERROR?'  r4?r-      the  indictment,  and  seems  to  be  in  criticism 

Jrounds^  in-       of  the  failure  of  the  amendment  to  allege 

who  were  members  of  the  firm.  Moreover, 
the  point  was  not  raised  in  the  district  court,  save  in  the 
general  assertion  of  the  insuflSciency  of  the  evidence  to  sus- 
tain the  verdict,  and,  not  having  been  presented  here  as 
exacted,  ordinarily  would  not  be  considered.  That  the  point 
is  not  well  taken  probably  accounts  for  its  not  being  raised 
by  appellant.     Section  1884  of  the  Code,  heretofore  quoted. 


I 


April  1918]  State  v.  Kibfee.  337 

prohibits  a  firm,  when  insolvent,  from  renewing  a  certificate 
of  deposit,  and  thereby  inferentially  asserting  its  solvency. 
The  next  section  declares  that  "any  owner,  officer,  director, 
cashier,  manager,  member  or  person  ♦  »  ♦  who  shall 
knowingly  ♦  ♦  ♦  renew  any  certificate  of  deposit,  as 
aforesaid,  shall  be  guilty  of  a  felony."  Section  1885,  Code. 
The  evidence  warranted  a  finding  that  the  accused  wa,s 
a  member  of  the  banking  firm,  and  that  he  issued  the  re- 
newal certificate  with  knowledge  that  the  copartnership  was 

insolvent.     To  prove  the  firm  insolvent,  it 

10.  Banks  and 

BANKING :  >vas  not  necessary  to  show  that  its  entire 

fraudulent  *^ 

deflnltion  of  property  was  insufficient  to  meet  its  obliga- 
insoivency.  tions,  but  that  the  said  firm,  in  the  opera- 
tion of  its  bank,  was  not  in  a  condition  financially  to  pay  its 
debts  as  these  matured,  in  the  usual  and  ordinary  course 
of  business.  State  v.  Cadwell,  79  Iowa  432;  State  v.  Boom- 
er, 103  Iowa  106;  Toovey  p.  Ayrhart,  136  Iowa  694. 

In  Ellis  V,  State,  138  Wis.  513  (119  N.  W.  1110,  20  L.  R. 
A.  [N.  S.]  444),  the  above  definition,  as  found  in  State  v, 
Cadwell,  supra,  is  criticised,  and  a  bank  is  said  to  be  in- 
solvent "when  the  fair  cash  value  of  its  assets,  realizable 
within  a  reasonable  lime,  in  case  of  liquidation  by  the  pro- 
pnetors,  as  ordinarily  prudent  persons  would  ordinarily 
close  up  their  business,  is  not  equivalent  to  its  liabilities,  ex- 
clusive of  stock  liabilities."  The  reasoning  of  the  opinion 
seems  to  treat  the  banker  as  merely  a  debtor  of  the  depos- 
itor, overlooking  the  implied  representation  to  depositors, 
upon  receiving  deposits,  that  these  may  be  withdrawn  at  any 
time,  and  the  deceit  involved  in  receiving  money  under  these 
circumstances,  with  knowledge  that  it  will  be  impossible 
to  pay  back  the  same  in  the  ordinary  course  of  business. 
Such  an  act  is  a  palpable  fraud,  and  the  design  of  the 
statute  is  to  punish  anyone  participating  in  the  perpetra- 
tion thereof.  This  view  seems  to  have  been  entertained  in 
State  V.  Myers,  54  Kan.  206.     See  also  State  v.  Darrah,  152 
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Mo.  522  (54  S.  W.  226) ;  and  State  v.  Stevens,  16  S.  D.  309 
(92  N.  W.  420) .  In  State  v,  Clements,  82  Minn.  434  (85  N.  W. 
229),  cited  in  ElUs  v.  State,  supra,  both  definitions  of  insolv- 
vency  seem  to  have  been  included  in  an  instruction,  and  it 
was  approved  without  saying  which  was  correct,  on  the  the- 
ory that  no  prejudice  could  have  resulted.  We  are  not  in- 
clined to  regard  the  reasoning  of  Ellis  i?.  State,  supra,  with 
reference  to  the  character  of  the  offense,  as  persuasive.  The 
nile  of  the  Wisconsin  court  is  that  a  deposit  of  money  merely 
creates  the  relation  of  debtor  and  creditor.  Klauher  v.  Big- 
gerstaff,  47  Wis.  551  (3  N.  W.  357).  If  making  a  deposit 
merely  creates  an  indebtedness,  it  could  not  well  be  said 
that  a  different  rule  should  be  applied  to  the  banker  who 
becomes  insolvent  than  to  one  engaged  in  any  other  occu- 
pation. The  transaction  of  depositing  money,  is  held,  in 
this  state,  to  differ  essentiallv  from  a  mere  loan.  A  loan  is 
for  the  benefit  of  the  borrower,  while  a  deposit  is  for  the 
benefit  of  the  depositor.  The  depositary  may  obtain  an  inci- 
dental advantage,  but  that  is  seldom  the  original  object  con- 
templated. In  a  loan,  the  borrower  ordinarily  promises  to 
return  the  money  at  a  future  time;  in  a  deposit,  whenever 
the  money  is  demanded.  Although  the  technical  relation 
of  creditor  and  debtor  arises  from  the  making  of  deposits  of 
money,  people  who  daily  leave  money  with  the  banks  for 
safe-keeping,  and  exact  the  return  of  an  equivalent  amount, 
seldom,  if  ever,  think  of  the  transaction  as  a  loan,  or  speak 
of  it  as  such.  In  other  words,  the  relation  between  banker 
and  depositor  partakes  largely  of  confidence  and  trust. 
Hunt  t?.  Hopley,  120  Iowa  695.  See  also  State  v.  McFet- 
ridge,  84  Wis.  473  (20  L.  R.  A.  223) ;  Elliott  v.  Capital  City 
State  Bank,  128  Iowa  275.  If  the  debt  of  a  bank,  created 
by  deposit,  were  that  only,  there  would  be  ground  for  saying 
that  the  banker  commits  no  greater  wrong  than  other  debt- 
ors in  failing  to  repay,  and  the  offense  is  no  more  than  that 
of  known  inadequacy  of  the  assets,  on  final  distribution,  to 
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pay  the  depositors  in  full,  as  seems  to  be  the  thought  of 
Ellis  V.  State.  But,  as  the  deposit  iB  received  primarily  for 
the  benefit  of  the  depositor,  and  this  for  safe-keeping,  and 
with  the  understanding  that  the  same  or  any  part  thereof 
will  be  repaid  on  demand,  in  the  ordinary  course  of  busi- 
ness, or  will  be  paid  as  checked  out  or  withdrawn  at  short 
intervals,  as  needed  to  meet  the  current  demands  of  busi- 
ness, or  individual  or  family  expenses,  the  banker,  if  he  is 
aware,  in  so  receiving  money,  that  he  will  be  unable  to  re- 
pay the  same,  as  demanded  or  checked  out  in  the  ordinary 
course  of  business,  is  not  only  practicing  a  deception  in  tak- 
ing the  money,  but  is  embarrassing  the  depositor,  often  se- 
riously, in  his  own  affairs,  by  thus  fraudulently  appropriat- 
ing his  ready  means  and  compelling  him  to  await,  therefore, 
final  liquidation  of  the  bank's  assets.  The  statute  is  so  con- 
strued in  State  v.  Cadwell,  supra,  as  to  punish  the  wrong 
thus  perpetrated,  and  we  are  inclined  to  adhere  to  that  de- 
cision as  sound  in  law,  as  well  as  in  public  policy.  The  con- 
clusion necessarily  follows,  then,  that  whether  the  individual 
members  of  the  firm  were  or  were  not  insolvent  would  have 
no  bearing  upon  the  issue  of  whether  the  firm,  as  such,  was 
financially  able  to  pay  its  debts  as  they  matured,  in  the  or- 
dinary course  of  business.  A  partnership,  under  our  stat- 
ute, is  a  legal  entity,  known  to  and  recognized  by  law.  It 
may  sue  and  be  sued,  and  it  must  have  a  residence.  Fitz- 
gerald V,  Qrimmellj  64  Iowa  261;  Ruthven  v.  Beckwith  d 
De  Q-roat,  84  Iowa  71^;  Argus  v.  Ware  d  Leland,  155  Iowa 
583. 

And  such  residence  may  be  other  than  tliat  of  either 
partner.  A  judgment  against  a  partnership,  as  such,  is  not 
a  judgment  against  an  individual  member  thereof.  Ander- 
son r.  Wilson,  142  Iowa  158.  ,Nor  is  it  a  lien  on  his  prop- 
erty. Weo/ver  v.  Carpenter,  42  Iowa  343.  At  page  422  of 
30  Cyc,  the  law  is  thus  stated : 

"While  it  has  been  stated  broadly  that  a  partnership 
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is  but  a  pfelation,  and  is  not  a  legal  being,  distinct  from  the 
members  who  compose  it,  still  the  law  does  take  note,  on  a 
wide  scale,  of  partnership  as  a  legal  entity,  and  regards  it 
as  a  unit  of  rights  and  obligations,  and  there  is  a  general 
tendency  at  this  day  to  complete  the  recognition  of  a  part- 
nership as  a  body  of  itself,  with  its  own  means  appointed  to 
its  own  debts." 

The  authorities  cited  sustain  the  text.  The  statute  it- 
self, Section  1884,  Code,  plainly  segregates  the  partnership 
as  a  unit,  as  distinguished  from  individuals.  If  a  legal  en- 
tity, such  as  may  sue  and  be  sued,  have  a  residence,  and 
own  property,  to  the  exclusion  of  creditors  of  the  members 
composing  the  firm  until  its  own  obligations  are  met,  mani- 
festly it  may  be  insolvent,  irrespective  of  whether  its  mem- 
bers are  solvent  or  not.  This  rule  prevailed  in  Ransom 
V.  Wardlatc  d  Co,,  99  Ga.  540  (27  S.  E.  158),  where  a  part- 
ner tendered  evidence  that  he  was  solvent  and  amply  able 
to  pay  his  own  debts  and  those  of  the  partnership  against 
which  there  was  a  creditor's  petition,  alleging  its  insolvency ; 
and  the  rejection  of  such  evidence  by  the  trial  court  was 
approved,  and  the  court,  after  noticing  the  insistence  "that 
a  firm  is  not  insolvent  as  long  as  either  of  its  members  is 
solvent,  and  that  no  creditor's  petition  will  lie  unless  the 
firm  is  insolvent  by  reason  of  the  insolvency  of  its  mem- 
bers," ruled  that  "the  court  did  not  err  in  refusing  to  ad- 
mit such  evidence.  Although  the  partners,  as  individuals, 
may  be  perfectly  solvent,  the  firm  as  such,  may  be  insolv- 
ent." Drucker  d  Bro.  v.  Welthouse  d  Sons,  82  Ga.  133  ( 2 
L.  R.  A.  328),  was  followed.  A  like  holding  will  be  found 
in  Menagh  v,  WMtv>ell,  52  N.  Y.  146  (11  Am.  R.  683). 

To  establish  the  insolvency  of  Kiefer  Brothers  Bank- 
ing Company,  then,  it  was  not  necessary  to  prove  the  insolv- 
ency of  its  individual  members.  We  are  not  saying  that 
evidence  of  the  financial  condition  of  the  several  partners 
individually,  and  of  the  information  of  the  accused  with 
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respect  thereto,  might  not  have  been  shown,  as  bearing  on 
the  issue  of  whether  any  of  those  enumerated  in  Section  1885 
of  the  Code  knowingly  received  a  deposit,  or  knowingly  re- 
newed a  certificate  of  deposit,  when  the  firm  was  insolvent. 
No  evidence  of  this  kind  was  adduced  or  tendered  at  the 
trial,  and  what  we  do  hold  is  that  the  circumstance  that 
the  firm  was  insolvent,  and  that  defendant,  with  this  knowl- 
edge, renewed  the  certificate  of  deposit,  warranted  his  con- 
viction, even  though  no  affirmative  proof  of  the  financial  con- 
dition of  the  individual  members  of  the  firm  was  adduced 
by  either  party.     The  judgment  is — Affirmed. 

Gaynor,  C.  J.,  Evans,  Preston,  and  Steven^  J  J.,  con- 
cur. 

Salinger,  J.  (dissenting).  I.  The  statute.  Paragraphs 
7  and  8  of  Section  5289,  Code  Supplement,  1913,  permits 
amendment  "as  to  matters  of  form  *  *  *  in  the  name 
of  any  person  or  in  the  description  of  any  person  or  thing, 
or  in  the  allegations  concerning  the  ownership  *  *  *^' 
But  it  still  prohibits  charging  "a  different  crime  or  differ- 
ent degree  of  crime."  Without  ^this  statute  permission,  no 
change  could  be  made.  It  follows  none  but  such  as  are  ex- 
pressly permitted  can  be  made.  The  amendment  here 
changes  the  allegation  of  the  original  that  Adam  Kiefer, 
W.  H.  Kiefer,  and  John  Kiefer  committed  the  crime 
charged,  to  one  that  Adam  Kiefer  alone  did.  The  statute 
does  not  authorize  such  changes.  It  is  no  answ^er  that 
such  change  was  not  authorized  by  statute  nor  by  the  court, 
and  is,  therefore,  surplusage.  This  reasoning  would  make 
it  immaterial  that  the  act  was  unauthorized.  Indeed,  un- 
der it,  the  more  the  change  lacked  authority,  the  less  ef- 
fective would  complaint  of  the  change  be.  As  to  lack  of 
permission  by  the  court,  it  suffices  to  say  that  the  State  was 
permitted  to  try  defendant  on  the  changed  indictment. 

II.  The  statute  intends  to  punidi,  and  the  indictment 
charges,  fraudulent  banking.     It  is  proved  that  whatever 
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was  (lone  was  by  a  {lartiier^hip  composed  of  named  indi- 
viduals. There  is  evidence  which  tends  to  show  the  part- 
nership received  this  deposit  when  it  was  insolvent.  There 
is  no  evidence  that  either  of  the  members  were  or  are  in- 
solvent. It  is  presumed  they  were  and  are  solvent.  1  am 
of  opinion  that,  therefore,  Adam  Kiefer,  one  partner,  may 
not  rightfully  be  convicted.  The  failure  to  show  the  insolv- 
ency of  the  partners  makes  the  same  situation  as  if  it  were 
proved  that  they  were  solvent.  If  that  be  so,  how  was  the 
depositor  defrauded,  even  if  the  artificial  entity,  the  part- 
nership, was  insolvent?  The  partners  are  liable  for  the  de- 
posit. If  the  liability  differ  at  all,  it  is  that  possibly  the 
partners  cannot  be  made  to  pay  unless  the  partnership 
fails  to.  I  doubt  whether  this  much  is  so,  and  think  the 
partners  and  the  partnership  could  have  been  sued  jointly, 
or  the  partners  sued  and  collected  from  first.  Code  Sec- 
tion 3468  provides  that  actions  may  be  brought  by  and 
against  a  partnership  as  such,  or  against  it  and  all  or  any 
of  the  members  thereof,  and  a  judgpient  against  the  firm  as 
such  may  be  enforced  against  the  partnership  property  or 
that  of  such  members  as  have  appeared  or  been  served  with 
notice.  A  new  action  may  be  brought  against  the  mem- 
bers not  made  parties,  on  the  original  cause  of  action.  We 
held  in  Hamsmith  v.  Espy,  13  Iowa  439,  that,  where  a  judg- 
ment on  a  partnership  debt  is  recovered  against  individual 
members  of  a  firm,  the  sale  of  individual  property  there- 
under will  not  be  invalid,  although  an  individual  creditor 
might,  by  proceedings  in  equity,  in  a  proper  case,  compel  a 
resort  to  partnership  property.  According  to  Schoonover 
p.  Osborne,  108  Iowa  453,  at  454,  one  partner  who  buys  out 
the  other  is  thereafter  to  be  dealt  with  as  having  all  the 
rights  and  obligations  of  the  partnership. 

It  is  no  answer  that  the  statute  contemplates  prompt 
payment  of  the  depositor,  and  that  recourse  to  solvent  part- 
ners might  mean  delay.    A  solvent  partnership  might  delay 
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payment  by  neglect,  arbitrary  refusal  to  pay,  op  by  captious 
litigation.  But  thus  to  delay  would  not  constitute  thc^  crime 
here  charged.  To  me  it  seems  inconceivable  that  one  part- 
ner  can  be  guilty  of  violating  the  statute  involved,  when  re- 
imbursement of  the  deposit  can  surely  be  obtained.  The 
argument  that,  on  receipt  of  a  deposit,  there  is  an  implied 
representation  that  it  will  be  repaid  on  demand,  does  not 
impress  me.  One  who  gives  a  demand  note  for  money  re- 
ceived makes  like  representation.  It  would  hardly  be 
claimed  that,  on  a  charge  that  said  note  was  accepted  on  a 
representation  that  the  payor  partnership  was  able  to  pay 
it,  a  conviction  might  be  had,  without  evidence  that  the 
partners  were  unable  to  pay.  I  think  the  majority  over- 
looks that  a  fraudulent  intent  is  essential,  and  that,  though 
the  receiver  does  not  draw  nice  distinctions  between  insolv- 
ency and  bank  insolvency,  he  would  have  no  fraudulent  in- 
tent if  he  believed,  and  it  was  the  fact,  that  the  depositor 
could  not  lose.  Since  this  was  written,  the  majority  has 
made  a  change,  in  effect  that  evidence  tending  to  show  that 
the  partners  were  solvent  might  be  received,  if  offered  in 
defense.  This  impels  me  to  add:  First,  that  this  is  incon- 
sistent with  what  remains, — i.  e.,  that  such  evidence  is  irrel- 
evant and  immaterial;  and  second,  and  as  said  already, 
there  was  such  proffered  here.  For  it  is  an  inference  of  fact 
that  the  partners  were  solvent.  This  is  the  equal  of  testi- 
monv  that  thev  are  solvent. 

III.  While  it  is  not  done  scientifically,  the  point  is 
raised.  It  is  assigned  to  be  error  to  overrule  defendant's 
motion  for  a  directed  verdict,  his  motion  for  a  new  trial, 
and  his  motion  in  arrest  of  judgment.  The  motion  to  di- 
rect verdict  asserts  there  is  insuflfiicient  competent  evidence 
to  warrant  conviction ;  that  the  record  as  a  whole  is  insuffi- 
cient to  base  conviction;  and  that,  if  verdict  of  guilty  be 
rendered,  the  court  would  be  compelled  to  set  same  aside, 
as  without  support  in  the  competent  evidence.    The  motion ' 
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for  a  uew  trial  claims  the  competent  evidence  offered  was 
insufficient  to  convict  defendant  of  any  crime.  The  motion 
in  arrest  declares  the  defendant  is  charged  with  a  crime 
unknown  to  the  laws  of  the  state,  and  that,  upon  the  whole 
record,  no  legal*  judgment  can  be  pi^onounced.  The  argu- 
ment squarely  makes  the  point  that  the  partners  also  must 
be  proven  to  be  bankrupts. 

For  the  reasons  stated,  it  is  my  opinion  that  the  judg- 
ment of  conviction  should  be  set  aside,  and  the  case  re- 
manded  for  a  new  trial. 

I  am  authorized  to  say  that  Mr.  Justice  Weaver  joins 
in  this  dissent. 


State  of  Iowa,  Appellee,  v.  Edward  Lawson,  Appellant. 

WITNESSES:  Oross-Ezamination — Oormpt  Conduct.  A  witness 
may,  on  cross-examination,  be  impeached  by  a  showing  that  he 
has  been  guilty  of  corrupt  conduct, — for  instance,  attempted 
subornation  of  perjury, — in  connection  with  the  litigation  on 
trial. 

Appeal  from  Polk  District  Court, — Chas.  Hutchinson, 

Judge. 

April  2,  1918. 

This  is  a  prosecution  for  adulterv',  the  prosecuting  wit- 
ness being  the  injured  husband.  There  was  a  verdict  of 
guilty,  and  the  defendant  appeals. — Reversed  and  remanded, 

J.  Z).  Laws,  for  appellant. 

•  H,  M.  Havner,  Attorney  General,  F,  C,  Davidson,  As- 
sistant Attorney  General,  and  Ward  C,  Henri/,  County  At- 
torne}',  for  appellee. 

Evans,  J. — T.  The  defendant  is  an  unmarried  man.  The 
indictment   charged   him   with    adultery    committed    with 
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Susan  Ruby,  the  wife  of  Jacob  Ruby.  His  plea  was  "not 
guilty."  The  principal  witness  for  the  State  was  Susan 
Ruby.  It  is  earnestly  contended  that  tjiere  was  no  corrob- 
oration, and  that,  therefore,  the  verdict  is  without  support 
in  the  evidence.  The  circumstances  which' surrounded  the 
parties,  as  they  appear  in  evidence,  furnish  suflScient  cor- 
roboration to  satisfy  the  requirements  of  the  statute.  That 
being  so,  we  cannot  hold  that  the  verdict  is  without  support 
in  the  evidence. 

II.  The  State  examined  the  prosecuting  witness,  Jacob 
Ruby.    On  "cross-examination,  the  following  occurred : 

^Q.  I  will  put  this  question :  *Did  you  not  state  to 
John  Monday,  in  the  middle  of  October  last,  at  his  house  in 
Highland  Park,  in  this  city,  that  you  would  give  ?50  if  he 
would  swear  that  he  caught  your  wife,  Susan  Ruby,  and 
Edward  Lawson  at  what  is  known  as  the  old  Nigger  House 
up  there  in  Highland  Park?'  (Objected  to  as  not  cross-ex- 
amination. Sustained  and  excepted  to.  'State  further  ob- 
jects to  this  line  of  questioning.  ^Counsel  knows  it  is  abso- 
lutely improi>er.')  Court:  Yes,  Mr.  Laws,  we  do  not  want 
any  more  along  that  line.  If  you  have  eviden<je  to  that  ef- 
fect, you  have  a  right  to  show  it  when  your  turn  comes,  and 
they  can  deny  it  when  they  want  to  by  this  man.  But  you 
have  no  right  to  bring  it  in  now,  Mr.  Laws.  Mr.  Laws:  The 
object,  if  the  court  please —  The  Court:  I  do  not  care  for 
any  reason.  If  you  have  any  further  questions,  ask  them. 
Mr.  Laws :  It  is  on  the  ground  of  impeachment.  Court : 
That  is  not  ground  for  impeachment.  He  has  not  made  any 
statement  along  that  line.  You  cannot  impeach  a  man  for 
something  he  has  not  said.  Mr.  Laws:  It  is  to  lay  the 
foundation  and  prove  he  did  say  it,  when  the  time  comes,  is 
the  object.  Court:  You  cannot  lay  it  on  cross-examina- 
tion." 

The  foregoing  is  the  basis  of  one  of  the  errors  relied 
on  for  reversal.    It  is  urged  that  the  court  erred  in  refusing 
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to  allow  the  proposed  cross-exaiiiination,  it  being  intended 
thereby  to  impeach  the  witness,  by  showing  an  attempt  by 
him  to  suborn  a  witness.  The  ruling  of  the  court  appears 
to  have  been -made  under  an  impression  that  the  witness 
could  be  impeached  only  by  a  showing  of  inconsistent  state- 
ments on  his  part.  This  was  an  erroneous  impression.  It 
was  proper  cross-examination  of  the  witness  to  show  cor- 
rupt conduct  on  his  part  pertaining  to  the  prosecution,  and 
this  would  include  an  attempt  to  suborn  a  witness.  It  goes 
without  saying  that  such  a  showing  would  aiS^ect  the  credi- 
bility of  the  witness,  and  in  that  sense  tend  to  impeach  him. 
In  the  light  of  the  whole  record,  the  exclusion  of  this  cross- 
examination  does  not  appear  to  us  non-prejudicial.  The 
judgment  of  conviction  must,  therefore,  be  reversed,  and  it 
is  so  ovdered.-^Reversed  and  remanded. 

Preston,  C.  J.,  Ladd,  Gaynor,  Salinoer^,  and  Stevens, 
JJ.,  concur. 


Mary  C.  Watt  et  al..  Appellees,  v.  German  Savings  Bank 

et  al.,  Appellants. 

NOVATION:  SubBtitution  of  New  Debtor — Surrender  of  Old  Notes, 
1  Etc.  The  act  of  a  creditor  in  surrendering  the  notes  of  his 
debtor  for  a  pre-existing  indebtedness,  and  accepting  the  notes 
of  a  third  party  in  lieu  thereof,  and  placing  said  latter  notes  in 
judgment,  and  collecting  thereon,  as  far  as  possible,  works  an 
irrevocable  novation  of  the  debt  against  said  original  debtor. 

PRINCIPLE  APPLIED:  A  savings  bank,  under  mortgage 
foreclosure,  became  the  owner  of  a  brick  plant.  Immediately 
thereafter.  Watt,  who  was  a  director  of  the  bank,  and  its  cash- 
ier, with  four  associates  not  connected  with  the  bank,  organized, 
for  the  purpose  of  carrying  on  said  brick  business,  an  Iowa  cor- 
poration, with  250  shares  of  $100  each.  Each  organizer  received 
50  shares,  but  paid  nothing  therefor.  The  bank  immediately 
conveyed  the  brick  plant  to  the  Iowa  company,  and  the  latter 
gave  the  bank  its  two  notes:  one  for  f 7.000,  secured  by  first 
mortgage  on  the  plant,  and  one  for  some  |500,  unsecured.    This 
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17,600  represented  the  amount  the  bank  had,  to  date,  loaned 
on  account  of  said  brick  concern. 

The  new  Iowa  company  commenced  to  borrow  of  the  bank. 
In  four  years,  this  new  borrowing  totaled  $13,000,  and  the  bank 
took  a  second  mortgage  therefor,  on  the  plant.  Watt  was  still 
cashier  of  the  bank.  Six  years  after  the  Iowa  company  was  or- 
ganized, its  Indebtedness  to  the  bank  totaled  |40,000.  At  this 
time,  Watt  was  president  of  the  Iowa  company,  and  also  presi- 
dent of  the  bank.  At  a  meeting  of  the  stockholders  of  the  Iowa 
company.  Watt,  its  president,  proposed  that,  if  the  stockholders 
would  absolutely  assign  all  their  stock  to  him,  he  would  do 
three  things,  to  wit: 

1.  Personally  pay  all  the  debts  of  the  lotoa  company. 

2.  Reorganize  said  Iowa  company  and  Increase  its  capital 
stock  to  $50,000. 

3.  Deliver  ten  shares  of  the  reorganized  company  to  each  of 
the  elx  old  stockholders  of  the  Iowa  company,  he  (Watt)  to  own 
absolutely  the  remaining  440  shares. 

The  stockholders  accepted  Watt's  proposition,  and  assigned 
their  stock  to  Watt.  Watt  did  not  reorganize  the  Iowa  com- 
pany. Evidently  he  discovered  that  to  add  $25,000  of  capital 
stock  would  necessitate,  under  Iowa  law,  the  actual  paying  in 
of  $25,000  cash  or  its  equivalent.  To  avoid  thia,  Watt  organized 
an  Arizona  corporation,  with  $50,000  capital  stock,  and  with  a 
name  identical  with  that  of  the  Iowa  corporation.  Watt  was 
president  of  this  corporation.  This  stock  was  distributed  by 
Watt  as  he  had  agreed,  though,  for  reasons  not  appearing,  he 
divided  his  440  shares  (plus  10  shares  voluntarily  waived  by 
one  of  the  old  stockholders)  among  himself  and  four  other  per- 
sons. Watt  and  his  associate  stockholders  caused  the  Iowa  com- 
pany to  convey  all  its  property  to  the  Arizona  company,  subject 
to  the  debts  of  the  Iowa  company.  This  conveyance  constituted 
the  only  "payment"  by  the  stockholders  for  their  stock. 

Watt  did  not  individually  pay  the  debts  of  the  Iowa  company. 
What  was  done  was  this,  viz.:  The  Arizona  company  executed 
its  notes  to  the  savings  bank  for  some  $22,000,  for  a  like  amount 
of  the  notes  of  the  old,  denuded  Iowa  company  to  the  bank, 
and  said  old  notes  of  the  Iowa  company  were  then  surrendered 
by  the  bank.  .  The  Arizona  company  later  renewed  some  of  its 
said  notes  to  the  bank,  and  still  later,  and  while  Watt  was  still 
president  of  the  bank,  the  bank  placed  them  in  judgment.  After 
Watt  died  (he  being  president  of  the  bank  until  his  death),  the 
bank  sold  the  Arizona  plant  under  these  judgments,  and  real- 
ized $4,500.    All  meetings  of  the  directors  and  stockholders  of 
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both  the  Iowa  and  Arizona  corporations  were  at  all  times  held 
at  and  in  the  directors'  rooms  of  the  bank. 

After  the  bank  received  the  notes  of  the  Arizona  company  (n 
lieu  of  the  notes  of  the  Iowa  company,  it  never  made  any  claim, 
either  in  the  reports  of  its  examining  committees  or  in  its  of- 
ficial reports  to  the  state  or  in  any  other  manner,  that  Watt,  its 
president,  was  owing  the  bank  on  his  said  promise  to  pay  the 
debts  of  the  Iowa  company,  until  after  the  death  of  Watt,  when 
it  filed  against  his  estate  a  claim  of  some  $23,000,  based  upon 
,  old  notes  cf  the  Iowa  company  accruing  prior  to  the  time  Watt 
made  his  agreement  to  pay  ss^id  debts. 

Held,  the  act  of  the  bank  (1)  in  accepting  the  notes  of  the 
Arizona  company  in  lieu  of  the  notes  of  the  Iowa  company,  (2^ 
in  surrendering  the  notes  of  the  Iowa  company,  and  (3)  in 
placing  the  same  in  judgment  and  selling  the  plant  of  the  Ari- 
zona company  thereunder,  worked  a  complete  novation, — irrev- 
ocably cancelled  the  debt  of  the  Iowa  company  to  the  bank  on 
said  notes  so  surrendered. 

CONTRACTS:       Validity— Non-Literal    Performance — ^Effect.      One 

2  who  performs  his  contract  undertaking  in  a  manner  acceptable 
to  those  to  whom  performance  is  due,  may  not  later  assail  the 
validity  of  his  undertaking,  on  the  ground  that  he,  himself,  did 
not  literally  perform  his  said  undertaking  as  he  had  agreed. 

CONTRACTS:     Performance — Substantial  Performance.    Substantial 

3  performance  of  a  contract  is,  ordinarily,  all  that  is  required. 

PRINCIPLE  APPLIED:  See  No.  1.  Held,  the  act  of  Watt, 
in  organizing  a  new  and  foreign  corporation,  with  the  increased 
capital  stock,  and  his  action  with  reference  thereto,  were  a  sub- 
stantial performance  of  his  agreement  to  reorganize  the  Iowa 
corporation  and  to  Increase  the  capital  stock  thereof,  etc. 

CONTRACTS:     Construction — Sub ject-Matter— Scope  and  Extent  of 

4  Obligation.  An  enforceable  agreement  to  pay  the  debts  of  a 
financially  embarrassed  corporation  does  not  embrace  the  per- 
8onal  notes  of  the  officers  of  said  corporation  given  for  money 
borrowed  by  said  oflScers  for  the  sole  use  and  benefit  of  the 
corporation. 

GUARANTY:     Discharge  of  Guarantors — Guaranty  of  Debt — ^Nova- 

5  tion  of  Debt — Effect.  Liability  upon  the  guaranty  of  a  debt 
ceases  upon  the  subsequent  novation  of  the  guaranteed  debt. 

PRINCIPLE  APPLIED:  A  bank  was  a  heavy  holder  of  the 
obligations  of  a  financially  embarrassed  corporation.  Certain 
parties  were  induced  to  give  the  bank  their  personal  guaranty 
of  the  paymefit,  to  a  stated  amount,  of  the  obligations  of  the 
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corporation.  A  few  days  later,  a  new  corporation  was  organ- 
ized, which  took  over  all  the  property  of  the  old  and  embar- 
rassed corporation,  and  which  new  corporation  executed  to  the 
bank  its  notes  for  and  in  lieu  of  the  debts  of  the  old  corpora- 
tion, which  notes  the  bank  accepted,  and  surrendered  the  obli- 
gations held  by  it  against  the  old^  corporation.  Held^  the  con- 
duct of  the  bank  worked  a  novation  of  the  guaranteed  debt,  and 
released  the  guarantors. 

GONTBACTS:     Consideration — Guaranty  in  Oonaideration  of  Indef- 

6  inite  Extension  of  Debt.  A  guaranty'  of  a  debt,  in  consideration 
of  such  extension  of  time  as  the  holder  of  the  debt  might  elect 
to  give  the  deMor,  is  not  supported  by  a  sufficient  consideration, 
even  though  the  said  holder  did  forbear  collection  for  a  time. 

OOSPOBATIONS:      Corporate   Debts — ^Liability   on   Unpaid   Stock. 

7  EJxtending  credit  to  a  corporation,  with  knowledge  that  the  cor- 
porate stock  has  been  issued  without  payment  therefor^  pre- 
cludes the  one  so  extending  credit  from  pursuing  the  stock- 
holders on^  their  unpaid  stock  subscriptions. 

COBPOBATIONS:      Stock-^Issnance — Cimsideratlon*     If   considera- 

8  tion  for  an  issuance  of  corporate  stock  would  exist  if  the 
stock  were  issued  to  one  person,  such  consideration  equally  ex- 
ists for  its  issuance  to  another,  to  whom  the  first  party  caused 
the  corporation  to  issue  it. 

BAKK8  AND  BANKINO:    Imputing  Knowledge  of  Director  to  Bank. 

9  It  may  not  be  presumed »thnt  a  bank  director  conveyed  to  his 
bank  knowledge  acquired  by  him 

(a)  In  professional  confidence  as  attorney  for  a  client  other 
than  the  bank,  or 

(b)  In  transacting,  as  director  of  another  corporation,  busi- 
ness in  conflict  with  that  of  the  bank. 

PRINCIPLE  APPLIED:  A  bank  was  a  large  creditor  of  an 
embarrassed  corporation.  Several  directors  of  the  bank  were 
directors  of  the  corporation.  The  stockholders  and  directors 
of  the  corporation  conceived  the  plan  of  organizing  a  new  cor- 
poration, to  take  over  and  merge  the  old  corporation,  and  the 
plan  of  having  the  new  corporation  Issue  its  stock  to  them  for 
no  consideration  other  than  the  receipt  by  the  new  corporation 
of  the  assets  of  the  old  corporation.  The  plan  was  carried  out.  ■ 
The  attorney  who  drew  the  necessary  papers  to  effectuate  the 
plan  was  a  director  of  the  bank.  The  new  corporation  became 
Insolvent,  and  the  bank  lost  heavily.  The  bank  then  sought  to 
hold  the  stockholders  of  the  new  corporation,  on  the  plea  that 
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they  never  paid  for  their  stock.  On  the  issue  whether  the 
bank  extended  credit  to  the  new  corporation  toith  knowledge 
that  the  stockholders  had  not  paid  for  their  stock,  held  that 
such  knowledge  might  not  be  imputed  to  the  bank  (a)  from 
the  knowledge  of  said  attorney,  nor  (b)  from  the  knowledge 
of  those  who  were  directors  both  of  the  bank  and  of  the 
said  corporation. 

BANKS  AND  BANKING:     Knowledge  of  Director  Knowledge  of 

10  Bank.  Principle  recognized  that  a  bank  Is  held  to  know  and 
remeniber  what  Its  directors  learn  while  acting  as  such. 

FRAUDS,   STATUTE   OF:     Debt  of  Another— Oral  Promise.     An 

11  oral  promise  to  pay  a  written  obligation  which  is,  in  form,  the 
sole  obligation  of  another,  is  not  within  the  statute  of  frauds, 
when  It  is  made  to  appear  that  said  obligation  is,  in  fact,  the 
•personal  obligation  of  the  .oral  promisor,  and  for  his  sole  bene- 
fit. 

BANKS  AND  BANKING-:     Officers— Misapplication  of  Funds.    The 

12  president  of  a  banking  partnership  who,  to  further  his  own  per- 
sonal interests,  causes  loans  to  be  made  by  the  bank  to  a 
known  insolvent  concern,  is  liable  to  the  partnership  for  the 
resulting  loes. 

BANKS  AND  BANKING:     Officers— LlabiUty.     A  bank  president 

13  who,  at  a  time  when  his  bank  had  no  money  with  which  to 
make  a  loan,  caused  his  bank  to  issue,  without  consideration, 
its  certificate  of  deposit  to  another  bank,  which  thereupon 
actually  furnished  the  money  for  the  loan,  may  not  defend  an 
action  against  him  by  the  bank  for  recoupment  of  the  loss,  on 
the  ground  that  his  bank  ha^  not  yet  paid  said  certificate, 

BVIDENOE:     Oonclusions—Understanding  of  Witness.    The  *'under- 

14  standing"  of  witnesses  that  a  savings  bank  was  the  owner  of 
and  carrying  on  a  business  prohibited  to  such  bank  is  an  inad- 
missible conclusion. 

EVIDENCE:  Declarations  of  One  Having  Conflicting  Interests.    Dec- 

15  larations  of  the  deceased  officers  of  a  savings  bank  that  the 
bank  was  owner  of  and  carrying  on  a  business  prohibited  by 
law  to  the  bank  are  inadmissible,  when  such  declarations  are 
distinctly  hostile  to  the  Interests  of  the  bank. 

BILLS  AND  NOTES:     Execution  and  Delivery — Failure  to  Read — 

16  Effect.  One  who  can  read,  and  has  an  opportunity  to  read,  and 
does  not  read,  may  not  assert  lack  of  knowledge  of  the  con- 
tents of  a  note  signed  by  him. 
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BANKS  AND  BANKINa:  Blroctors— Scope  of  Authority.  Indi- 
17  vidual  directors  of  state  and  savings  banks,  unless  specially 
authorized  ty  the  board  of  directors,  have  no  power  to  bind 
their  bank  to  the  discharge  of  obligations  not  connected  (a) 
with  the  management  of  the  bank's  ordinary  business,  or  (b) 
with  the  receipt  and  payment  of  deposits;  and  this  is  especial- 
ly true  when  the  director  has  interests  adverse  to  those  of 
the  bank. 

Appeal  from  Polk  District  Court. — ^W.  H.  McHbnry,  Judge. 

Dbcbmbbr  21^  1917. 

Rehbarinq  Denied  April  2,  1918. 

The  facts  are  stated  in  the  opinion.  All  parties  ap- 
peal.— Affirmed. 

Parker,  Parrish  d  Miller,  Halloran  d  Starkey,  0.  M. 
Brockett,  and  C.  L.  Nourse,  for  appellants. 

Sullivan  d  Sullivan,  D.  M»  Kelleher,  J.  O,  Myerly,  Par- 
sons d  Mills,  A,  A,  McOarry,  and  Carr,  Carr  d  Evans,  for 
appellees. 

Ladd,  J. — Many  cases  pending  in  the  district  court  were 
consolidated  for  the  purposes  of  trial.  As  the  pleadings 
cover  164  pages  of  the  otherwise  voluminous  abstracts,  the 

issues  will  be  better  understood  if  separate- 

1.  Notation  :     ^    ly  stated  in  disposing  of  specific  claims.    A 

flurrendef^oi       ^"^^   history    of   the   enterprises   involved 

?tc.  ^^^^^  seems  essential  by  way  of  introduction.    The 

German  Savings  Bank  was  organized  as  such, 
with  a  capital  of  |50,000,  in  1892.  A  partnership  known  as 
Newman  Bros.,  or  Newman  Brick  Company,  became  indebted 
to  the  bank,  and,  on  October  3,  1896,  executed  a  mortgage 
covering  its  brick  plant,  including  brick  on  hand  and  any 
additions  thereto,  to  E.  C.  Kelly,  as  trustee  for  the  bank,  to 
secure  the  payment  of  f5,432.51  then  owing  said  bank.  A 
receiver  was  appointed  for  the  bank  in  January,  1897,  but  it 
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was  reorganized  in  June  following.  A  perusal  of  the  opin- 
ion in  German  Sav,  Bank  v,  Des  Mbines  Nat.  Bank,  122  Iowa 
737,  in  connection  with  the  record  in  this  case,  discloses  the 
fact  that  the  officers  of  this  bank  could  not  be  made  to  un- 
derstand Section  1869  of  the  Code.  James  Watt  succeeded 
J.  W.  Geneser  as  cashier,  March  27,  1899,  and  was  elected  a 
director  in  June  of  the  same  year.  He  continued  as  cashier 
until  elected  president  of  the  bank,  in  November,  1906,  and 
held  this  office  until  his  departure  from  this  life,  in  April, 
1911.  He  had  been  a  retail  and  wholesale  grocer,  prior  to 
his  connection  with  the  bank,  and  had  never  been  engaged 
in  or  connected  in  any  manner  with  the  lAanufacture  of 
brick  or  othei:  building  material.  The  business  of  the  bank 
was  prosperous  under  his  management,  its  capital  stock 
doubling,  deposits  steadily  increasing  from  about  f  100,000 
to  over  $1,000,000,  with  remunerative  dividends;  and,  upon 
its  consolidation  with  the  Des  Moines  National  Bank,  in 
December,  1914,  the  value  of  its  stock  was  computed  at  f  125 
per  share,  with  the  prospect  of  a  dividend  on  bills  receiv- 
able retained  by  it.  This  much  is  said  in  explanation  of  loans 
made  in  the  promotion  of  the  brick  plant,  which  it  seeme<l 
impossible  for  it  to  let  go  of,  and  on  which  over  J40,000 
were  lost.  The  mortgage  to  Kelly,  as  trustee,  was  assigned 
to  the  bank,  by  it  foreclosed,  and  the  brick  plant  sold  under 
special  execution,  the  bank  acquiring  title  under  sheriff's 
deed  in  April,  1902.  On  May  24th  following,  a  corporation 
known  as  the  Granite  Brick  Company  was  organized  under 
the  laws  of  this  state,  with  capital  stock  of  $25,000,  divided 
into  250  shares.  Of  these,  50  shares  were  issued  to  each  of 
the  organizers,  who  became  the  directors  of  the  company,  to 
wit :  A.  Newman,  C.  Newman,  B.  M.  Newman,  John  Keefner, 
and  James  Watt.  A.  Newman  became  president  of  the  com- 
pany, Keefner,  secretary,  and  Watt,  treasurer.  The  latter 
only  was  connected  with  the  bank.  Nothing  was  paid  for 
these  shares.    The  bank  conveyed  the  real  estate  and  machin- 
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ery  of  the  brick  plant  by  deed^  and  the  personal  property  by 
bill  of  sale,  to  the  new  company ;  and  the  latter,  in  consider- 
ation therefor,  executed  two  notes,  one  for  1543.47,  and  an- 
other for  ?7,000,  to  the  bank,  and  gave  a  mortgage  on  said 
property  to  secure  the  payment  of  the  last-named  note.  On 
January  19,  1906,  a  second  mortgage  was  executed  to  the 
bank,  securing  ^'|13,000,  as  evidenced  by  the  several  notes  of 
the  Granite  Brick  Company  and  owned  by  the  said  German 
Savings  Bank."  The  fi^st  of  these  mortgages  was  promptly 
recorded,  but  the  last  was  not  filed  for  record  until  May  24, 
1912.  The  indebtedness  of  the  Granite  Brick  Company  to 
the  bank  gradually  increased,  as  it  had  under  partnership 
management,  and,  on  December  9,  1908,  amounted  to  about 
134,000,  besides  the  current  bills  owed  to  others,  aggregating 
$6,000.  DiflBculties  appear  to  have  been  experienced  in  ob- 
taining the  approval  of  the  state  bank  inspector  of  so  large 
an  amount  loaned  to  one  debtor,  and,  early  in  March,  1909, 
another  corporation,  bearing  the  same  name,  was  organised 
under  the  laws  of  Arizona,  with  a  capital  stock  of  $50,000. 
It  was  to  begin  business  when  its  articles  were  filed,  which 
was  on  the  8th  of  the  same  month.  Thereafter,  the  Granite 
Brick  Company,  organized  under  the  laws  of  Iowa,  which 
will  hereafter  be  referred  to  as  the  Iowa  Company,  trans- 
ferred all  its  property  to  the  company  of  the  same  name,  or- 
ganized under  the  laws  of  Arizona,  hereafter  to  be  desig- 
nated the  Arizona  Company.  The  latter  took  over  the  prop- 
erty of  the  Iowa  Company,  subject  to  its  debts.  The  Arizona 
Company  was  no  more  successful  than  its  predecessor,  and 
its  property  was  sold,  on  foreclosure  of  the  two  mortgages 
mentioned,  after  Watt's  death — the  company's  realty  for 
(1,500,  and  its  personalty  for  |534.  Through  redemption  un- 
der another  of  the  bank's  judgments  against  the  Arizona 
Company,  a  further  credit  of  $2,500  was  entered  for  the 
property.  The  design  of  the  German  Savings  Bank  in  these 
suits,  consolidated,  is  to  recoup,  from  others  than  the  two 

Vol.   183  Ta.— 23 


354  Watt  v.  German  Sav.  Bank.         [183  Iowa 

insolvent  companies,  the  losses  consequent  upon  credits  ex- 
tended to  them,  and  to  ascertain  who,  other  than  the  Arizona 
Company,  is  liable  for  the  repayment  of  money  borrowed 
from  the  Des  Moines  National  and  the  Bevington  Bank. 

I.  On  May  21,  1912,  the  German  Savings  Bank  filed  its 
claim,  duly  verified,  against  the  estate  of  James  Watt,  de- 
ceased, for  127,712.03,  based  on  six  promissory  notes,  said 
to  have  been  executed  by,  or  evidencing  debts  of,  the  Iowa 
'Company  to  said  bank,  prior  to-  December  9,  1908,  and  a 
proposition  of  Watt's  and  a  resolution  of  acceptance  by  the 
stockholders  of  said  company.  Four  of  these  notes  were 
signed  by  the  Iowa  Company.  Of  these,  one  for  $3,048.97 
was  proven  to  have  been  paid.  Another  was  for  $14,068, 
dated  May  31,  1907;  still  another,  for  $7,000,  bearing  the 
same  date ;  and  the  fourth  one  for  $2,105.68,  dated  May  28,  * 
1908.  All  were  payable  on  demand.  Two  of  the  notes  were 
signed  by  John  Keefner,  August  Newman,  and  A.  H.  New- 
man, but  not  by  the  Iowa  Company,  one  being  for  $2,800 
dated  December  22,  1906,  and  the  other,  for  $2,500,  dated 
December  22,  1907.  Both  are  payable  on  demand.  The  al- 
leged liability  of  Watt's  estate  is  based  on  a  proposition 
made  by  him  on  December  9,  1908,  to  the  stockholders  of  the 
Iowa  Company,  he  then  being  president,  and  the  owner  of 
10  shares  of  stock,  in  words  following: 

"It  appearing  that  the  company  was  badly  involved, 
and  unable  to  dispose  of  its  property  at  a  price  suflftcient  to 
pay  all  the  indebtedness,  Mr.  Watt,  president  of  the  com- 
pany, submitted  the  following  proposition,  which  was 
adopted  by  a  unanimous  vote  of  all  present : 

"  'Whereas  it  appears  from  an  investigation  of  the  af- 
fairs of  the  Granite  Brick  Company  that  it  is  indebted  to 
the  German  Savings  Bank  in  the  sum  of  $34,000,  and  in  ad- 
dition thereto  on  current  bills,  to  the  amount  of  about 
$6,000, 

"  *Now,  therefore,  at  this  special  meeting  of  the  stock- 
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holders  of  the  said  Granite  Brick  Company,  in  which  all  the 
stockholders  are  personally  present^  it  was  resolved  that 
there  be  a  reorganization  of  said  Qranite  Brick  Company; 
that  the  capital  stock  thereof  be  increased  to' fifty  thousand 
dollars ;  that  James  Watt  agrees  to  pay  off  all  the  indebted- 
ness of  said  Oranite  Brick  Company,  if  each  of  the  stock 
holders  will  transfer  to  him  all  their  stock  in  said  Granite 
Brick  Company,  and  it  being  deemed  advisable  so  to  do,  each 
of  the  stockholders  do  transfer  to  James  Watt  their  stock 
in  the  Granite  Brick  Company,  the  same  to  be  his  absolute 
property.  In  consideration  therefor,  the  said  James  Watt 
agrees  to  pay  all  the  indebtedness  of  said  Granite  Brick 
Company  of  all  kinds  and  character;  to  increase  the  capital 
stock  of  said  Granite  Brick  Company  to  fifty  thousand  dol- 
lars (150,000.00),  and  deliver  to  each  of  the  stockholders 
herein  named  the  following  shares  in  the  reorganized  com- 
pany: 

"  'To  August  Newman   10  shares 

To  Miss  Rose  Newman  and  brother 10  shares 

To  Arthur  Newman 10  shares 

To  H.  B.  Hawley 10  shares 

To  Benson  &  Marxer 10  shares 

To  John  Keefner 10  shares 

To  James  Watt 440  shares 

"  'Said  stock  to  be  fully  paid  up  when  issued.  James 
Watt  further  agrees,  with  reference  to  the  440  shares  owned 
by  him  in  the  reorganized  company,  that  he  will  sell  any 
portion  of  said  440  shares  to  any  of  the  foregoing  stock- 
holders at  the  actual  value  of  said  shares.  The  said  above- 
namM  stockholders  to  have  ten  days'  option  whether  or 
not  they  will  purchase  any  portion  of  said  440  shares,  on 
the  above  condition,  from  the  ninth  day  of  December,  1908.'  " 
The  executors  of  the  estate,  among  others,  interposed 
the  defenses:  (1)  That  the  proposition  and  resolution  were 
abandoned  and  never  carried  out;  and  (2)  that  the  Arizona 
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Company  executed  its  notes  to  the  German  Savings  Bank, 
which  accepted  same  in  satisfaction  of  the  Iowa  Company's 
notes,  and  cancelled  and  surrendered  the  latter.  The  preni- 
dent  and  the  secretary  (Keefner)  were  appointed  a  commit- 
tee to  carry  out  this  arrangement,  but  the  secretary  did  not 

act.     The  president  proceeded  so  to  do,  and 

2.  Contracts:         neither  he  nor  the  executors  of  his  estate  is 

Mterai  Ver"^'^      in  a  Situation  to  plead  the  invalidity  of  the 

formance  :   ef-  . 

feet.  resolution  on  the  ground  that  Mrs.  Keefner, 

part  owner  of  ten  shares  in  the  Iowa  Compa- 
ny, was  not  present  at  the  stockholders'  meeting,  especially 
in  view  of  the  circumstance  that  neither  she  nor  any  other 

ever  raised  objection  on  that  ground.     Nor 

^'  performance:       was  there  any  substantial  variance  from  his 

perform-  Undertaking  in  organizing  a  new  company, 

ance. 

rather  than  increasing  the  capital  stock  of 
that  existing.  .  The  same  result  was  accomplished,  and  ac- 
cepted as  compliance  with  the  terms  of  the  resolution  by  all 
those  interested  except  the  Keefners;  and,  having  availed 
himself  of  all  the  advantages  of  the  resolution,  neither  he  nor 
his  representatives  should  be  permitted  to  assail  its  validity,- 
on  the  ground  that  he  did  not  perform  his  part  precisely  as 
he  had  promised.  Substantial  performance  was  all  that  was 
required ;  and,  as  those  adversely  interested  are  content  with 
what  he  did,  neither  he  nor  his  representatives  may  evade 
his  further  obligations,  if  any  there  are.  On  March  4,  1909, 
he,  with  others,  organized  the  Arizona  Company,  with  capi- 
tal as  stipulated,  caused  the  conveyance  by  the  Iowa  Com- 
pany of  all  its  property  to  the  Arizona  Company,  subject  to 
the  Iowa  Company's  debts,  and  also  caused  the  shares  of 
stock  therein  to  issue  as  follows:  August  Newman,  10 
shares;  Rose  Newman  and  brother,  10  shares;  John  and 
Jessie  Keefner,  10  shares ;  Arthur  Newman,  10  shares ;  Beu- 
son  &  Marxer,   10  shares;  James   Watt,  88  shares;  J.  C 
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O'Donnell,  88  shares;  L.  J.  Klemm,  88  shares;  H.  N.  IlJtwley, 
98  shares;  J.  O.  Wells,  88  shares. 

Each  of  the  shareholders  in  the  Iowa  CJompany,  except 
Mr.  and  Mrs.  Keefner,  received  the  number  of  shares  stipu- 
lated in  the  resolution.  Keefner  concluded  to  have  nothing 
further  to  do  with  the  concern,  and  therefore  did  not  re- 
ceive the  certificate  of  10  shares  prepared  for  himself  and 
wife.  The  shares  resei^ved  to  Watt  were  issued  to  himself 
and  the  four  others  last  named.  That  which  was  done  was 
a  substantial  compliance  with  Watt's  undertaking,  though 
he  appears  to  have  been  compelled  to  organize  a  new  com- 
pany outside  of  the  state,  probably  in  order  to  avoid  a  re- 
cent statute  exacting  the  full  payment  of  all  stock  issued 
by  any  corporation -organized  for  pecuniary  profit  within 
the  state.  The  evidence,  however,  is  conclusive  in  sustain- 
ing the  other  defense.  The  Arizona  Company,  on  May  31, 
1910,  executed  its  promissory  note  for  $13,000,  for  and  in- 
stead of  the  $14,068  note  heretofore  mentioned,  and  this 
latter  note  was  renewed  on  October  31,  1911.  The  Arizona 
Company  executed  its  promissory  note  for  $7,000  on  May  3, 
1910,  for  and  instead  of  the  note  of  like  amount  of  the  Iowa 
Company,  and  renewed  it  on  October  31,  1911.  Said  Ari- 
zona Company  executed  its  note  of  $2,105.68  for  and  instead 
of  the  note  of  like  amount  of  the  Iowa  Company.  Upon  re- 
ceipt thereof,  the  notes  of  the  Iowa  Company  were  surren- 
dered, and  subsequently  the  bank  brought  suit  against  the 
Arizona  Company  on  its  notes  so  taken,  and  obtained  judg- 
ment thereon.  That  this  amounted  to  a  complete  novation 
of  the  indebtedness  cannot  well  be  questioned.  Michigan 
Stove  Co.  V.  A,  H.  Walker  d  Go,,  150  Iowa  363;  Foster  v. 
Paine,  63  Iowa  85. 

"Where  the  note  of  a  third  person  is  taken  for  a  pre- 
existing debt,  which  is  surrendered  up,  and  the  holder  of 
the  note  thus  taken  elects  to  sue,  and  merge  the  note  into 
a  judgment,  he  will  be  estopped  to  say  that  he  did  not  take 
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the  new  note  in  substitution  for,  and  in  extinguishment  of, 
the  old  debt,  especially  while  the  judgment  so  taken  re- 
mains, so  far  as  appears,  a  valid,  enforceable  security.  After 
one  has  taken  a  second  or  substituted  note,  and  surrendered 
up  the  original,  and  has  cut  off  all  defenses  to  the  note  so 
taken,  either  by  transferring  it  to  an  innocent  holder,  or  by 
himself  putting  it  into  a  judgment,  he  will  be  estopped  from 
taking  another  judgment  against  the  original  debtor  on  the 
obligation  theretofore  surrendered  up."  Dick  v.  Flanagan, 
122  Ind.  277  (23  N.  E.  765). 

See  Hooker  v,  Huhhard,  97  Mass.  175 ;  Tyaen  v.  Som- 
merville,  35  Fla.  219  (17  So.  567) ;  In  re  Petition  of  Becken, 
93  Mich.  342 ;  29  Cyc.  1137. 

Neither  in  the  reports  of  its  examining  committee  to  the 
state  auditor  nor  otherwise  did  the  bank  assert  any  claim 
against  Watt  on  these  notes  based  on  the  resolution  (though 
required  to  state  liability  of  directors  as  borrowers  and  as 
endorsers),  or  otherwise.  There  was  a  complete  novation  of 
the  indebtedness,  and  the  claim,  in  so  far  as  based  on  the 
four  notes,  was  rightly  denied.    According  to  Keefner,  the 

notes  signed  by  him  and  August  and  A.  H. 
4.  Contracts  :        Newman  were  given  for  money  loaned  by  the 

construction :  o  ^  ^ 

subject-mat-        bank  to  the  Towa  Company,  and  were  car- 
ter :  scope  and  '■       *^ ' 

fila^tton.^'  **^'  ^^^^  ^^  ^^^  books  of  the  latter  as  bills  pay- 
able. But  this  did  not  constitute  these  notes 
obligations  of  that  company.  It  3id  not  sign  the  notes. 
There  is  no  evidence  in  the  record  that  the  bank  ever  looked 
to  it  for  payment.  They  were  charged  off  the  books  of  the 
bank  as  of  doubtful  value.  Though,  upon  satisfaction  of 
the  notes,  the  makers  might  fix  liability  for  repayment  on 
the  company,  surely  the  bank  is  not  in  a  situation  to  estab- 
lish a  claim  based  solely  on  these  notes  on  the  mere  show- 
ing that  the  money  was  loaned  on  the  credit  of  the  officers 
of  this  company  individually,  though  for  the  use  of  the  com- 
pany.   The  claim  was  rightly  rejected. 
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11.  On  March  4,  1909,  Watt,  Hawley, 

^'  di^cha?^of       Klemm,  O'Donnell,  and  Wells  each  executed 

enaranty  of        to  the  German  Savings  Bank  a  separate  in- 

aebt :   nova- 
tion of  debt:      strument  in  words  following: 

effect. 

"This  agreement  made  and  entered  into 
this  4th  day  of  March,  A.  D.  1909,  by  and  between  Jesse  O. 
Wells,  party  of  the  first  part,  of  l)es  Moines,  Iowa,  and  Ger- 
man Savings  Bank,  party  of  the  second  part,  of  Des  Moines, 
Iowa,  witnesseth: 

"Whereas  the  party  of  the  first  part  is  a  stockholder  in 
a  corporation  known  as  Granite  Brick  Company,  located  and 
doing  business  in  the  city  of  Des  Moines;  and 

"Whereas  said  Granite  Brick  Company  is  indebted  to 
the  German  Savings  Bank,  party  of  the  second  part,  and  is 
desirous  of  obtaining  an  extension  of  time  on  said  indebted- 
ness; 

"Now,  therefore,  in  consideration  of  such  extension  of 
time  as  may  be  given  to  said  Granite  Brick  Company  by  the 
German  Savings  Bank,  and  for  the  purpose  of  obtaining  such 
extension,  and  in  consideration  of  one  dollar  in  hand  paid, 
the  party  of  the  first  part  does  hereby  guarantee  the  payment 
to  the  Gennan  Savings  Bank  by  the  Granite  Brick  Company 
of  the  sum  of  $4,000  of  the  said  indebtedness  owing  by  the 
Granite  Brick  Company  to  the  German  Savings  Bank,  with 
interest  thereon  at  such  rate  as  may  be  agreed  upon  between 
said  brick  company  and  said  bank.  This  guarantee  is  in- 
tended as  a  guarantee  of  $4,000,  other  than  the  like  sums  the 
payment  of  which  is  guaranteed  to  said  bank  by  the  other 
stockholders  of  said  brick  company. 

"The  party  of  the  first  part  does  further  agree  to  waive 
demand,  notice  and  protest,  and  does  ratify  and  consent  to 
any  extension  or  extensions  of  time  which  may  be  given  by 
said  party  of  the  second  part  to  said  Granite  Brick  Com- 
pany, upon  any  of  its  indebtedness,  and  does  further  agree 
to  endorse  the  notes  of  said  Granite  Brick  Company  and  any 
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renewals  thereof,  if  reiiiiested  by  said  bank  to  do  so,  for  the 
amount  above  guaranteed.  Witness  my  liand  the  day  and 
vear  above  written." 

Claim  based  thereon  for  $4,000  was  filed  against  the 
estate  of  Watt  on  May  13,  1912;  and  on  Decern l>er  12,  1913, 
actions  were  begun  on  like  instruments  against  the  other 
parties  executing  the  same.    Two  of  the  defenses  interposed 
are  common  to  the  five  suits,  to  wit:  That  (1)  this  guaranty 
was  of  the  indebtedness  of  the  Iowa  Company,  and  all  of 
such  indebtedness  has  been  discharged  by  the  execution  of 
notes  of  the  Arizona  Company,  or  otherwise  satisfied ;    and 
(2)  the  consideration  for  the  execution  of  the  guaranty  was 
never  performed.     Taking  up  these  defenses  in  the  order 
stated,  it  is  to  be  said  that,  at  the  time  these  papers  are  pre- 
sumed to  have  been  signed,  i.  e.,  their  date,  March  4,  1909, 
the  Arizona  Company  had  not  been  organized.    Though  it 
may  have  been  contemplated,  it  was  not  indebted  to  anyone, 
nor  had  it  begun  to  do  business.    It  could  not  lawfully  do  so 
until  its  articles  of  incori)oration  were  recorded  in  Arizona, 
and  this  did  not  happen  until  four  days  later,  and  it  acquired 
no  property  until  conveyed  to  it  by  the   Iowa  Company. 
Certificates  of  stock  were  not  issued  until  the  20th  of  that 
month.     That  the  indebtedness  of  the  Iowa  Company  was 
contemplated  finds  confirmation  in  the  testimony  of  W^ells 
and  Klemm.     The  former  testified  that  Watt  stated  that 
the  paper  of  the  Granite  Brick  Company  had  been  or  might 
be  criticised,  and  asked  him  to  sign  it,  and  said  that  he 
would  have  some  stock  issued  to  him  as  collateral  security, 
which  would  be  ample.    W^ells  had  not  been  a  stockholder 
in  the  Iowa  Company,  and  was  not  then  advised  concerning 
the  organization  of  a  new  corporation.     Surely  he  had  no 
reason  to  suppose,  then,  that  he  vas  undertaking  to  guaran- 
tee indebtedness  of  a  corporation  to  be  organized  thereafter, 
and  to  be  by  it  created,  but  rather,  one  in  existence,  of  which 
he  knew,  and  an  existing  debt  of  the  latter's.    Klemm  testi- 
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fied  that  Watt  and  O'Donnell  requested  him  to  sign  the  guar- 
anty, and  that  O'Donnell  said  that  there  was  "some  comment 
on  the  Granite  Brick  Company's  paper  there,  and  they 
wanted  to  make  a  good  showing  in  regard  to  the  committee 
on  examination."  Both  witnesses  swore  that-  they  were 
told  that,  if  they  signed  the  paper,  the  bank  would  take 
care  of  it.  Hawley  was  not  called  as  a  witness,  and  Watt 
and  O'Donnell  are  dead.  This  evidence  indicates  that  a 
temporary  purpose  only  was  to  be  subserved,  4.  e.,  securing 
the  indebtedness  of  the  Iowa  Company  until  it  might  be 
cared  for  or  taken  over  by  the  Arizona  Company,  rather 
than  that  the  obligations  were  to  secure  the  debts  of  a  cor- 
poration thereafter  to  be  organized.  More- 
^'  consideration:  over,  the  Consideration  recited  in  the  guar- 
cMsiliefation  «nty  is  "such  extension  of  time  as  may  be 
tension  «»f  given  to  Said  Granite  Brick  Company  by  the 

(Jerman  Savings  Bank,  and  for  the  purpose 
of  obtaining  such  extension."  No  extension  was  ever  ap- 
plied for  or  granted,  for  the  reason,  manifest  in  the  record, 
that  the  Arizona  Company  discharged  the  obligations  of 
the  Iowa  Company  by  executing  its  notes  instead,  or  pro- 
curing money  elsewhere  to  satisfy  the  same.  No  other  con- 
sideration was  shown.  True,  the  bank  forebore  from  en- 
forcing collections  for  a  while,  and  took  the  Arizona  Com- 
pany's notes  in  lieu  of  those  of  the  Iowa  Company ;  but  this 
was  not  in  pursuance  of  a  promise  other  than  may  be  in- 
ferred for  such  time  as  it  might  elect,  and  this  would  not 
constitute  valuable  consideration,  as  it  imposed  no  obliga- 
tion on  the  bank  to  forbear  for  any  specified  length  of  time. 
Strong  v.  Sheffield,  144  N.  Y.  392;  Gates  v.  Hackethal,  57 
111.  534;  9  Cyc.  345.  For  these  reasons,  the  court  did  not 
err  in  dismissing  the  claim  on  the  guarantee  against  the  es- 
tate of  Watts,  or  the  suits  against  the  other  signers  thereof. 
III.  Shares  in  the  Arizona  corporation  were  issued  to 
the  persons  signing  the  guaranty  considered  in  the  preceding 
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paragraph.     These  shares  were  not  paid  for,  otherwise  than 

by  surrendering  stock  in  the  Iowa  corpora- 
^'  TioN?f^cor-         tion.     As  part  of  the  claim  against  the  es- 

fiorfttiG  debts  * 
lability  on  '      tatc  of  Watt,  and  as  a  separate  count  in 

unpaid  stock.  .   ,  ^,     ,     .  ,  .  , 

each  petition  filed  in  the  actions  on  the 
guaranties,  face  ralue  of  the  shares,  alleged  not  to  have  been 
paid  for,  is  sought  by  the  German  Savings  Bank.  The  lat- 
ter appears  to  have  been  a  judgment  creditor  of  the  Arizona 
Company,  which  is  without  property,  and,  as  is  contended, 
88  shares  of  stock  each  were  issued  to  Wells,  Klemm,  O'Don- 
nell,  and  Watt,  and  98  shares  to  Hawley.  The  face  value 
of  this  stock  was  f  100  per  share.  Several  defenses  are  inter- 
posed, which  may  be  separately  considered. 

(a)  Each  of  said  stockholders  contends  that  there  was 
a  consideration,  in  that  stock  in  the  Arizona  Company  was 
issued  in  payment  of  the  property  of  the  Iowa  corporation, 

and  that  this  was  in  accordance  with  the  ar- 
8.  Corpora-  tangement    between    the    stockholders,    for 

TioNS :  stock :  "  ' 

sfderat^ion  ^^^'     shares  were  issued  by  the  Arizona  Company 

as  per  the  requirement  of  the  resolution  of 
the  stockholders  of  the  Iowa  Company,  save  that,  of  the  440 
shares  to  be  issued  to  Watt,  88  were  issued  to  him,  and  352 
shares  distributed  to  the  other  four  defendants.  Surely,  thii 
assumption  by  Watt  of  all  the  indebtedness  of  the  Iowa  Com- 
pany was  consideration  for  the  issuance  of  the  440  shares 
of  stock ;  and  if  these  were  by  his  consent  issued  to  others, 
it  is  not  perceived  wherein  there  is  room  for  complaint  by 
the  German  Savings  Bank.  If  Watt  was  entitled  to  the  440 
shares,  he  might  dispose  of  them  as  he  pleased,  and  the  cir- 
cumstance that  they  were  issued  direct  to  his  associates,  in- 
stead of  to  him  and  then  assigned  to  them,  can  make  no 
difference.  Moreover,  the  new  company,  according  to  a  reso 
lution  of  the  stockholders/  iHsued  all  it.s  stock,  as  stated, 
in  payment  of  the  property  and  assets  of  the  Iowa  Com- 
pany, "subject  to  the  debts  of  the  Iowa  corporation,"    Sure- 
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Ijf  these  shares  of  the  capital  stock  were  not  issued  without 
consideration. 

(b>  In  any  event,  the  Qerman  Savings  Bank  is  not  in 
a  situation  to  assert  the  claim  for  unpaid  portions  of  the 
face  value  of  this  stock,  if  not  fully  paid  for;  for  that  credit 
was  extended  to  the  Arizona  Company  with  knowledge  that 
the  stock  was  issued  without  other  consideration  than  stated. 

Recovery  of  a  creditor  from  a  stockholder  for  unpaid 
subscription  for  stock,  or,  in  event  of  payment  in  property, 
for  the  undervaluation,  is  allowed  on  the  theory  that  a  fraud 
has  been  practiced  on  the  creditor,  who  has  the  right,  in 
dealing  with  the  corporation,  to  assume  that  its  stock  is 
fully  paid;  and,  of  course,  there  can  be  no  recovery  where 
the  creditor  deals  with  full  knowledge  that  payment  there- 
for has  not  been  made.  State  Trust  Co.  v.  Turner,  111  Iowa 
664. 

As  early  as  October  30,  1908,  the  directors  of  the  bank 
were  informed  in  a  report  made  by  Watt  to  them  that  a 
change  would  be  made  in  the  management  of  the  Granite 

Brick  Company,  and  that  its  prospects 
9.  Banks  Aim         Were  very  bright.    A  director  of  the  bank, 

BANKING  * 

impnting'  Jerry  B.  Sullivan,  prepared  the  resolution 

director  to         heretofore  set  out,  in  pursuance  of  which 

the  Arizona  Company  was  organizeil, 
and  which  recited  that  shares  of  stock  were  to  be  issued 
without  other  consideration  than  therein  recited.  It  does 
not  appear  that  he  was  acting  as  attorney  for  the  Iowa  Com- 
pany  in  preparing  the  resolution.  Certainly,  he  did  not  rep- 
resent the  bank  in  connection  with  what  he  did;  and,  for 
this  reason,  the  latter  is  not  presumed  to  have  been  informed 
by  him  of  what  he  ascertained  in  that  transaction.  What 
he  learned  was  not  acquired  in  the  course  of  his  employ- 
ment, or  in  the  performance  of  some  duty  owed  to  the  bank, 
as  agent  or  director,  and  therefore  he  was  under  no  obliga- 
tion to  communicate  to  it  anything  he  ascertained.    Hum- 
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mel  V,  Bank  of  Monroe,  75  Iowa  089 ;  Caffee  v,  Berkley,  141 
Iowa  344;  Anderson  v.  Klnley,  90  Iowa  554;  Findley  v. 
Voides,  93  Iowa  389;  Goodbar,  White  d  Co.  p.  Daniel,  88 
Ala.  583  (IG  Am.  St.  70).  The  general  rule  is  that  the  prin- 
cipal is  bound  by  the  knowledge  of  the  agent,  and  that  nile 
is  based  on  the  duty  of  the  agent  to  communicate  to  the  prin- 
cipal his  knowledge  with  reference  to  the  subject  of  the  ne- 
gotiation, and  the  presumption  that  he  has  performed  that 
duty. 

There  are  exceptions  to  this  rule,  however,  as  where  to 
disclose  information  to  a  principal  would  violate  profession- 
al confidence,  or  be  inimical  to  the  agent's  interest,  or  where 
the  circumstances  are  such  that,  in  all  reasonable  probabil- 
ity, the  principal  was  not  informed  by  the  agent.  Some- 
times notice  is  constructive,  as  when  the  principal  is  uncon- 
nected with  a  previous  transaction  in  which  the  informa- 
tion is  obtained,  and  "where  the  transaction  in  question 
closely  follows  and  is  intimately  connected  with  a  prior 
transaction,  in  which  the  agent  was  also  engaged,  and  in 
which  he  acquired  material  information,  or  where  it  is  clear 
from  the  evidence  that  the  information  obtained  by  the 
agent  in  a  former  transaction  was  so  precise  and  definite 
that  it  is  or  must  be  present  to  his  mind  and  memory  while 
engaged  in  the  second  transaction,  then  the  foregoing  req-^ 
nisite  (general  rule)  becomes  inapplicable."  2  Pomerov 
on  Equity  Jurisprudence  (3d  Ed.),  Section  072. 

See  Findley  v.  Cowles,  93  Iowa  389;  Q^rman  8av. 
Bank  v,  Des  Moines  Nat.  Bank,  122  Iowa  737;  2  Thompson 
on  Corporations  (2d  Ed.),  section  1020;  Hummel  v.  Bank, 
supra;  Lea  v.  Iron  Belt  Merc.  Co.,  147  Ala.  421  (119  Am. 
St.  93);  Mechem  on  Agency  (1st  Ed.),  Sections  721,  770, 
Note  2. 

Knowledge  of  the  method  pursued  in  the  organization 
of  the  Arizona  Company,  then,  may  not  have  reached  the 
bank  through  Sullivan,  who  prepared  the  resolution  of  the 
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directors  of  the  Iowa  Company  on  which  the  organization 
of  the  Arizona  Company  was  based,  nor,  owing  to  conflict- 
ing interests,  through  the  directors  of  the  latter  company, 
even  though  directors  of  the  bank  at  the  same  time.  But 
the  headquarters  of  the  two  companies,  throughout  their  ac- 
tive existence,  were  at  the  bank.  All  meetings  of  their  di- 
rectors were  held  in  the  directors'  room  of  the  bank.  Much 
of  their  business  was  there  transacted.  The  stockholders 
of  the  Iowa  Company  were  met  there  when  Sullivan  pre- 
pared the  resolution  on  which  the  incorporation  of  the  Ari- 
zona Company  was  based,  and  when  it  was  adopted.  The 
incorporators  met  there  to  adopt  the  articles  of  incoq)ora 
tion  of  the  Arizona  Company  and  elect  its  officers;  and  in 
the  same  month,  March  30th,  what  had  been  done  was  re- 
ported to  the  board  of  directors  of  the  bank  at  its  regular 
meeting,  as  in  the  minutes  thereof  appears  the  following  : 

"President  Watt  reported  regarding  the  reorganization 
of  the  Granite  Brick  Company.  After  a  thorough  discus 
sion  of  same,  Mr.  Wilcoxen  congratulated  the  officers  and 
directors  for  their  part  in  the  reorganization  of  the  Granite 
Brick  Company,  stating  that,  in  his  opinion,  the  paper  of 
the  company  is  first  class,  and  is  as  good  as  any  paper  in 
the  bank.  Mr.  Wilcoxen  presented  and  moved  the  adoption, 
and  seconded  by  Mr.  Wells,  the  following  resolution : 

**  'Whereas  the  president  and  cashier  of  this  bank  have 
been  instrumental  in  the  reorganization  of  the  Granite 
Brick  Company,  with  a  view  of  securing  its  indebtedness  to 
the  German  Savings  Bank,  by  accepting  from  five  different 
individuals  the  guaranty  of  each  for  the  sum  of  four  thou- 
sand dollars,  in  all  amounting  to  twenty  thousand  dollars, 
we  commend  and  approve  their  action.  Unanimously 
adopted.' " 

These  circumstances  leave  no  doubt  as  to  the  bank's 
knowledge.  If  Watt  reported  truthfully,  as,  in  the  absence 
of  anything  to  the  contrary,  he  must  be  presumed  to  have 
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done,  and  if  the  organization  of  the  company  was  thorough- 
ly discussed,  as  stated,  it  is  hardly  conceivable  that  the 
basis  on  which  stock  was  issued  could  have  been  overlooked, 
especially  since  Sullivan,  who  was  as  well  informed  on  this 
subject  as  Watt,  was  present,  and,  so  far  as  any  professional 
obligation  as  attorney  was  concerned,  was  entirely  free  to 
discuss  the  matter.  Had  the  board  of  directors  not  been 
aware  that  the  funds  of  the  company  had  not  been  increased, 
probably  sole  emphasis  would  not  have  been  placed  on  the 
guarantees,  as  rendering  the  credits  of  the  bank  sound. 
Nothing  to  the  contrary  appears  in  the  record,  and  we  find 
that  the  bank  was  informed,  long  before  extending  credit  to 
the  Arizona  Company,  of  the  consideration,  such  as  it  was, 

for  the  issuance  of  the  several  blocks  of  ita 
10.  Banks  and       stock.     The  directors  of  a  bank  constitute 

BANKING : 

mrector*^^  ®'    its  governing  body.    As  such,  they  superin- 
toowiedge  of    ^gjj^  jj^^j  control  all  its  affairs,  and  in  the 

fullest  sense  represent  the  bank ;  and  notice 
to  the  board  was  notice  to  the  principal,  regardless  of  hav- 
ing agencies  through  which  to  transact  its  business.  Bank 
of  Pittslurg  v.  Whitehead,  Sprout  &  Co,,  10  Watts  (Pa.)  3»7 
(36  Am.  Dec.  186),  and  valuable  note. 

As  said  in  Toll  Bridge  Co.  v.  Betsworth,  30  Conn.  380, 
"what  the  directors  know  regarding  matters  affecting  its 
interests,  the  corporation  knows."  The  bank,  once  informed, 
will  not  be  permitted  to  forget,  upon  some  change  in  its 
directorate.  Mechanics'  Bank  v.  Setona,  1  Pet.  (U.  S.)  298. 
Our  conclusion  is  that  recovery  for  alleged  unpaid  sub- 
scriptions for  stock  was  rightly  denied. 

IV.  The  Bevington  Bank,  a  partnership,  composed  of 
Watt,  O'Donnell,  Klemm,  T.  P.  Kelleher,  and  J.  B.  Sullivan, 
filed  its  claim  against  the  estate  of  Watt  on  May  9,  1912, 

based   on   two   promissory   notes:   one   for 

^^'  S?ATUTi  ?5,000,  dated  December  21, 1908,  executed  by 

another:  oral    the  Granite  Brick  Company,  payable  to  said 

prom  9€.  bank,  and  endorsed  by  James  Watt;  and  the 
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other  for  f  10,000,  dated  May  21, 1909,  executed  by  the  Gran- 
ite Brick  Company,  and  payable  to  said  bank.  The  alleged 
liability  of  Watt  on  this  last  note  is  predicated:  (1)  On 
Watt's  allied  promise  to  endorse  the  note;  (2)  on  the 
fact  that  the  loan  was  for  his  benefit,  and  he  promised  to 
pay  the  note  as  an  individual  undertaking;  (3)  on  the  fact 
that  he  is  liable  to  pay  same,  under  the  arrangement  of  De- 
cember 9,  1908,  being  his  proposition  and  the  resolution  of 
acceptance  /)f  the  stockholders  of  the  Granite  Brick  Com- 
pany; and  (4)  on  the  fact  that  Watt  knew,  at  the  time, 
that  said  Granite  Brick  Company  was  insolvent,  and,' not- 
withstanding this,  caused  the  loan  to  be  made  to  it  for  his 
own  use  and  benefit,  and  without  the  knowledge  or  con- 
sent of  other  partners  in  the  Bevington  Bank.  The  execu- 
tors, for  answer,  pleaded  that  the  German  Savings  Bank 
was,  in  fact,  owner  of  and  operating  the  brick  plant;  that 
the  incorporation  of  the  companies  and  operation  of  the 
brick  plant  in  their  names  was  a  mere  subterfuge,  to  evade 
the  statute  forbidding  a  savings  bank  from  engaging  in  any 
other  business ;  and  that  the  loans  were  really  those  of  the 
said  bank,  and  it  only  was  liable  thereon;  and  otherwise 
denying  liability  on  the  $10,000  note.  The  parties  to  this 
partnership,  known  as  the  Bevington  Bank,  entered  into 
written  articles  whereby  the  capital  was  to  be  f  3,000 ;  Watt 
to  act  as  president;  Klemm,  vice-president;  O'Donnell  as 
cashier;  and  Joseph  A.  Stamen,  assistant  cashier. 

Business  was  begun  July  1st  following.  The  testimony 
in  connection  with  the  correspondence  of  Watt  and  O^Don- 
nell  with  the  assistant  cashier  in  charge  of  the  bank  leaves 
no  doubt  that  they  exercised  a  minute  control  of  all  mat- 
ters connected  with  the  bank,  and  that  the  assistant  cashier 
merely  followed  their  directions  in  carrying  on  its  business. 
Neither  Sullivan  nor  Kelleher  ever  had  any  interest  in  either 
the  Iowa  or  the  Arizona  Company,  and  did  not  take  an  ac- 
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tive  part  iu  the  management  of  the  Bevington  Bank,  and 
were  never  consulted  about  its  loans.  Indeed,  the  bank,  lo- 
cated in  the  village  of  Bevington,  which  contained  a  popula- 
tion of  about  150  people,  and  was  situated  35  or  40  miles 
from  Des  Moines,  made  no  loans,  except  these  two  to  the 
Brick  Company,  elsewhere  than  in  Bevington  and  its  im- 
mediate vicinity.  No  account  was  kept  with  other  than  the 
German  Savings  Bank.  On  December  21,  1908,  when  the 
15,000  note  was  taken,  it  had  on  hand  11,885.99,  and  with 
the  German  Savings  Bank,  |2,348.82,  or  ;f700  less  than  the 
loan  made.  Nevertheless,  O'Donnell  sent  the  note  of  $5,000, 
signed  by  the  Iowa  Company. and  endorsed  by  Watt,  with 
instructions  as  follows: 

"In  lieu  of  this  note,  please  send  us  your  draft  for  this 
amount.  Carry  the  note  in  your  bills  receivable,  and  if  you 
have  not  sufficient  money  on  hand  at  this  bank  to  take  care 
of  it,  you  send  us  your  time,  certificate,  as  you  have  hereto- 
fore, and  with  notes  endorsed,  and  attach  to  this  certificate 
as  collateral  security." 

A  certificate  for  f 5,000  was  issued  accordingly,  and  the 
note  was  accepted  in  that  amount,  and  credit  to  the  Brick 
Company  was  entered  by  the  German  Savings  Bank,  check 
having  been  issued  to  it  and  endorsed  over.  On  May  21, 
1909,  when  the  Arizona  Company  executed  its  note  for  f  10,- 
000  to  the  Bevington  Bank,  said  bank  had  on  hand  $1,754.27, 
and  had  overdrawn  its  account  with  the  German  Savings 
Bank  $396.91,  and  it  was  already  indebted  to  that  bank,  ex- 
clusive of  the  overdraft,  in  the  sum  of  $24,200. 

The  assistant  cashier  was  in  Des  Moines  on  the  19th  or 
20th  of  May  previous,  and  testified  that  Watt  then  said  to 
him: 

"*I  wnnt  to  borrow  $10,000,  and  I  want  to  borrow  it 
from  the  Bevington  Bank.'  I  told  him  I  thought,  if  we  had 
$10,000  to  loan,  we  could  make  better  use  of  it  by  loaning  the 
money  around  Bevington,  to  people  that  might  become  pros- 
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pective  customers,  etc.,  and  he  said,  ^Well,  that  is  all  right 
too,^  but  he  says,  *I  want  to  make  the  loan.'  And  I  told  him 
then  that  it  might — that  he  would  not  have  any  trouble  get- 
ting  the  money  in  Des  Moines  at  some  of  the  other  banks; 
but  he  said  he  didn't  want  to  do  that,  and  said  he  wanted  to 
use  the  money  for  the  Granite  Brick  Company.  He  said  that, 
*Of  course,'  he  said,  *you  know  I  own  the  Granite  Brick 
Company,  and  of  course  I  have  with  me  Mr.  O'Donnell,  Mr. 
Klemm,'  and  he  mentioned  a  few  more  people;  but  he  said 
*They  are  just  there,'  he  says,  *to  fill  the  offi<*e8.'  He  said, 
'They  don't  have  any  particular  interest  in  the  matter,  but 
the  note  will  be  signed  by  Mr.  O'Donnell  and  Mr.  Klemm 
for  the  Granite  Brick  Company.'  And  so  we  let  the  matter 
go ;  and  a  day  or  two  later,  Mr.  O'Donnell  came  down  with 
a  f  10,000  note,  and  we  gave  the  German  Savings  Bank — 

"Mr.  Kelleher:  Was  there  anything  in  the  talk  had 
between  you  and  Mr.  Watt  in  reference  to  whether  you  had 
the  money  at  Bevington  to  loan — $10,000? 

**A.  Yes,  I  told  him  that  we  didn't  have  the  money. 
*Well,  now,'  he  says,  *that  is  all  right,'  he  says,  'we  will  fix 
that,'  he  says,  'all  the  money  you  loan  me,  the  German  Sav- 
ings Bank  will  loan  you  back,  just  as  much  money  as  what 
you  loan  me.'  He  said  the  note  would  be  made  out  on  de- 
mand, and  that  he  expected  that,  in  a  week  or  two,  at  the 
highest  in  about  three  weeks,  to  pay  this  note,  as  he  w^as  on 
a  deal  then  to  turn  some  property,  and  as  soon  as  he  had 
the  deal  closed,  he  would  have  money  enough  to  pay  this 
f  10,000  back.  A  day  or  two  later,  Mr.  O'Donnell  came  down 
to  Bevington  with  a  f  10,000  note,  and  that  is  the  note  the 
reporter  has  identified  as  Exhibit  19." 

He  had  no  information  other  than  that  derived  from 
Watt  that  such  a  note  was  being  draw^n,  until  O'Donnell 
brought  the  ?1 0,000  note,  signed  by  the  Arizona  Company, 
and  payable  on  demand  to  the  Bevington  Bank  on  May  22d. 
The  transaction,  however,  had  been  entered  on  the  books 
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of  the  German  Savings  Bank  the  day  previous.  A  deposit 
was  made  to  the  credit  of  the  "Pressed  Brick  Company"  in 
that  amount  in  the  form  of  a  check,  and  a  charge  of  |10,000 
to  the  Bevington  Bank  was  entered  on  its  books.  However, 
the  note  was  accepted  by  the  assistant  cashier  the  following 
day,  and  the  certificate  of  the  Bevington  Bank  to  the  amount 
of  110,000  issued  to  the  German  Savings  Bank.  If  a  check 
for  that  amount  was  issued,  the  record  does  not  so  indicate, 
but  rather  that  the  transaction  was  a  mere  matter  of  book- 
keeping. The  loan  would  not  have  been  made  by  the  assist- 
ant cashier  but  for  the  circumstances  recited.  At  that  time, 
there  was  an  overdraft  of  the  Iowa  Company  on  the  German 
Savings  Bank  of  f  6,150.97.  This,  of  course,  was  extinguished, 
leaving  a  balance  of  $3,856.53,  f  1,708.38  of  which  was  ap- 
plied in  satisfaction  of  the  accrued  interest  on  various  notes 
of  the  Iowa  Company  to  the  bank.  In  December,  1908, 
Watt  had  directed  the  manager  of  the  Iowa  Company  not 
to  draw  any  more  checks  on  the  German  Savings  Bank,  and 
shortly  thereafter  sent  for  and  obtained  all  the  books  of 
that  company;  and  on  December  22d,  the  day  after  the 
?5,000  note  was  given,  an  account  was  opened  with  the 
"Granite  Pressed  Brick  Co.,"  with  a  deposit  of  the  proceeds 
of  that  note;  and  on  the  same  day,  $2,000  was  checked  out 
to  pay  a  note  of  Watt's  of  that  amount,  owed  to  the  bank, 
probably  for  money  advanced  for  the  use  of  the  Iowa  Com- 
pany, and  more  than  what  remained  was  applied  on  its 
debts.  The  overdraft  increased,  as  said,  until  it  reached 
over  $6,000,  when  the  $10,000  note  was  given,  all  in  paying 
debts  of  the  Iowa  Company.  The  record  leaves  little,  if 
any,  doubt  that  all,  or  substantially  all,  of  the  proceeds  of 
these  notes  were  made  use  of  in  discharging  the  indebtedness 
of  the  Iowa  (Company,  whicli,  as  seen,  Watt  agreed,  at  the 
meeting  of  the  stockholders  of  the  Iowa  Company  to  pay; 
and  this  may  account  for  his  speaking  in  the  first  person, 
and  for  what  he  undertook  to  do,  as  evidenced  by  his  con- 
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versation  with  the  vice-pi-esident  of  the  Bevington  Bank,  as 
testified  by  the  latter's  sou,  John  Klemm,  who  was  in  the 
employment  of  the  German  Savings  Bank: 

"I  was  in  the  German  Savings  Bank  when  the  name  of 
my  father  was  attached  to  the  note,  Exhibit  19.    That  was  in 
the  afternoon  of  May  21,  1909.    At  that  time,  I  was  working 
down  at  the  plant  of  the  Granite  Brick  Company,  and  Mr. 
O'Donnell  and  my  father  .had  been  down  there,  and  we  had 
come  in  that  afternoon  in  an  automobile,  and  had  come  to 
the  bank,  and  Mr.  Watt  called  my  father  in  to  sign  that 
note.    I  was  present.    It  took  place  at  Mr.  Watt's  desk,  ii> 
the  front  end  of  the  bank.     I  didn't  take  any  part  in  the 
transaction  or  conversation,  but  I  heard  what  was  said. 
Mr.  Watt  called  my  father  up  to  the  desk  and  handed  him 
the  note,  Exhibit  19,  which  was  already  filled  out.     Mr. 
O'Donnell  was  sitting  in  his  chair  opposite  where  I  was 
standing,  and  Mr.  Watt  asked  my  father  to  sign  the  note. 
He  says,  'I  want  to  get  this  money  at  the  Bevington  Bank ;' 
and  papa  said,  'If  it  is  to  become  a  loan  for  us  to  make  down 
there,  I  object  to  making  it.'     Mr.  Watt  says,  ^You  know  I 
have  already  made  arrangements,  and  I  have  told  you  be- 
fore that  I  would  loan  the  Bevington  Bank  as  much  money 
as  they  would  loan  to  the  Granite  Brick  Company.'    Papa 
says,  'I  object  to  signing  that  down  there.'    Mr.  Watt  wanted 
to  know  if  he  would  sign  it  if  he  endorsed,  and  my  father 
said  *Yes,'  and  papa  then  signed  it,  and  says,  *You  will  en- 
dorse that  note,'  and  he  says,  *Yes,'  and  he  says,  *I  will  pay 
it  when  it  comes  due.' " 

This  leaves  no  doubt  that  the  loan  was  made  on  the 
credit  of  Watt,  in  so  far  as  others  than  he  and  O'Donnell 
participated  therein;  and  the  record  indicates  not  only 
that,  but  also  that  the  proceeds  were  applied  largely  in  dis- 
charging debts  which  Watt,  in  the  resolution  heretofore 
quoted,  had  undertaken  to  pay.  Though  there  was  no  such 
concern  as  the  Granite  Pressed  Brick  Company,  Watt  must 
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have  had  this  in  mind  as  the  name  of  the  company  to  be  or- 
ganized. At  any  rate,  the  account  was  evidently  opened 
through  which  to  care  for  the  obligations  of  the  Iowa  Com- 
pany, precisely  as  the  guarantees  were  obtained  to  cover  its 
obligations,  pending  the  organization  of  the  Arizona  Com- 
pany and  its  assumption  of  the  outstanding  indebtedness  of 
the  Iowa  Company.  The  fair  inference  from  the  record  as 
recited  is  that  he  recognized  his  obligation  to  pay  the  note 
of  May  21,  1909,  and  that  it  was  executed  on  his  expresH 
oral  promise  to  endorse  and  pay;  and  he  became  quite  as 
liable  thereon  as  though  he  had  endorsed  it,  as  agreed.  It 
was  not  a  case  of  promising  to  pay  the  indebtedness  of  an- 
other, but  an  undertaking  to  accomplish  a  purpose  of  his 
own :  i.  e.,  obtain  the  $10,000  out  of  which  to  discharge,  in 
whole  or  in  part,  the  debts  of  the  Iowa  Company.  The  loan 
was  not  made  on  the  credit  of  that  company,  but  that  of 
Watt,  and  what  he  did  was  to  subserve  ai  purpose  of  his 
own,  and  the  promise  was  not  within  the  statute  of  frauds. 
Tarhell  v,  Stevens,  7  Iowa  163 ;  Johnson  v.  Knapp,  36  Iowa 
616;  Blake  v.  Rohinson,  129  Iowa  196;  McDonald  v.  General 
Construction  Co.,  152  Iowa  273.  The  statute  of  frauds  does 
not  apply  to  promises  in  respect  to  debts  created  at  the  in- 
stance and  for  the  benefit  of  the  promisor,  and  plainly 
enough,  the  trial  court  did  not  err  in  holding  that  Watt 
was  bound  by  his  promises.  What  we  hare  said  is  strongly 
confirmed  by  Watt's  relation  as  partner  in  the  Bevington 
Bank.  In  negotiating  the  loan  for  the  Arizona  Company, 
of  which  he  was  president,  from  this  bank,  of  which  he  also 
was  president,  and  obtaining  from  the  German  Savings 
Bank  the  money  for  it  to  loan  to  said  company,  the  presi- 
dent of  which  he  had  been  for  many  yeare,  he  knew  that  the 
company  was  without  assets  exceeding  its  obligations. — for 
it  had  merely  taken  over  the  Iowa  Company's  property,  sub- 
ject to  its  indebtedness,  which  the  resolution  of  December 
9,  1908,  recited,  exceeded  what  might  be  realized  from  its 
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assets;  that  the  Bevington  Bank  was  without  funds  to  loan; 
and  that  the  directors  of  the  German  Savings  Bank  were 
loath  to  allow  more  of  its  moneys  to  be  turned  into  the  brick 
manufacturing  experiment.  At  the  time  of  this  resolution, 
the  indebtedness  of  the  Iowa  Company  was  shown  to  have 
exceeded  f40,000,  the  stock  on  hand  to  have  been  less  than 
510,000  in  value,  and  its  bills  receivable  little  more  than 
f 2,000;  and  the  value  of  the  plant  was  estimated  by  one 
witness  not  to  have  been  f  10,000,  and  by  another,  to  have 
had  an  actual  value  of  $50,000,  though  he  admitted  that  he 
subsequently  stated  that  it  was  not  worth  more  than  $15,000 
or  f20,000.  A  dividend  was  never  declared  by  either  com- 
pany, and  each  seems  to  have  exacted  the  expenditure  of  an 
average  of  |2,000  or  $3,000  per  year,  to  continue  the  enter- 
prise as  a  going  concern.  Watt  was  fully 
^^*  BAKKlNo^^"  advised  of  the  financial  condition  of  the  Ari- 
appucation        zona  Company,  and  that  it  was  without  any 

of  Xunds. 

property  or  assets  above  the  indebtedness 
of  the  Iowa  Company  subject  to  which  it  had  a(*quired  title; 
and,  in  view  of  these  and  other  circumstances  alluded  to,  and 
especially  of  the  fact  that  the  loan  was  made  to  subserve  his 
own  purposes,  the  conclusion  that  what  was  done  amounted 
to  a  misapplication  of  the  partnership  funds  is  not  without 
foundation.  Fair  dealing  between  partnei*s  exacted  the  ex- 
clusion by  him  of  all  arrangements  which  were  likely  to  im- 
pair the  capital  or  profits  of  the  firm.  He  might  not  sink 
the  interests  of  the  firm  into  those  of  himself  alone,  or  of  a 
corporation  in  which  he  was  interested.  Whatever  he  may 
have  obtained  out  of  the  partnership  in  disregard  of  his  ob- 
ligation to  the  firm,  equity  will  lay  hold  of  and  restore,  as 
far  as  may  be,  to  the  partnership.  Neither  by  open  fraud 
nor  concealed  deception,  nor  by  any  contrivance  masking 
his  actual  relations  to  the  firm,  can  he  be  permitted  to  hold 
to  his  own  use  or  in  the  use  of  a  company  in  which  he  was 
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interested,  acquisitions  made  in  disregard  of  his  relation  as 
partner. 

"The  relation  of  partners  with  each  other  is  one  of  trust 
and  confidence.  Each  is  general  agent  of  the  firm  and  is 
bound  to  act  in  entire  good  faith  to  the  other.  The  func- 
tions, rights  and  duties  of  partners  in  a  great  measure  com- 
prehend those  both  of  trustee  and  agents;  and  the  general 
rules  of  law  applicable  to  such  characters  are  applicable  to 
them.  Neither  partner  can,  in  the  business  and  affairs  of 
the  firm,  clandestinely  stipulate  for  a  private  advantage  to 
himself."    Mitchell  v.  Reed,  61  N.  Y.  123. 

See  Kimherly  v.  Arms,  121)  U.  S.  512  (32  L.  Ed.  704)  ; 
30  Cyc.  446;  United  l^tates  v.  Heinze,  218  U.  S.  532  (21  Ann. 
Caa.  884),  and  note  in  which  cases  are  collected. 

A  partner  is  not  chargeable  individually  for  losses  at- 
tributable to  mere  errors  of  judgment,  as  distinguished  from 
carelessness  or  bad  faith.  He  is  liable  for  such  as  result 
from  any  breach  of  his  duty  under  the  partnership  articles, 
or  which  are  not  within  the  scope  of  the  partnership  business 
and  which  result  from  a  willful  disregard  of  duty  on  his 
part.  Exchange  Bank  of  Leon  v.  Gardner,  104  Iowa  176; 
Charlton  r.  Sloan,  76  Iowa  288;  Snell  v.  De  Land,  136  111. 
533  (27  N.  E.  183) ;  30  Cyc.  453;  Burson  v.  Stone  d  Co.,  135 
Ga.  115  (68  S.  E.  1038)  ;  Currier  v.  Bates,  62  Iowa  527. 

The  misapplication  or  misappropriation  by  Watt  does 
not  necessarily  mean  that  he  is  guilty  of  embezzlement.  See 
United  States  v.  Heinze,  218  U.  S.  532  (21  Ann.  Cas.  884)  ; 
Walsh  t).  United  States,  98  C.  C.  A.  461  (174  Fed.  615).  As 
remarked  in  Lear  v.  United  States,  77  C.  C.  A.  527,  537: 

"A  reckless  act,  moreover,  is  always  regarded  as  the 
equivalent  of  a  willful  one.  »  *  ♦  The  possibility  of  in- 
jury was  apparent  on  the  face  of  the  transaction,  notwith- 
standing which  the  interests  of  the  institution  of  which 
he  was  the  trusted  head  were  put  aside,  and  his  own  made 
paramount,  in  utter  disregard  of  the  outcome." 
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The  circuiustanee  that  Watt  undertook  to  endorHe  and 
pay  the  note  plainly  indicates  that  he  had  no  intention  of 
embezzling  the  partnership  funds.  On  the  other  hand,  it 
quite  as  plainly  evidences  a  purpose  on  his  part  to  so  ap- 
propriate them  as  to  render  him  pers<Jnally  liable  therefor. 
What  O'Donnell  did  in  taking  the  note  to  the  Bank  of 
Bevington  was  merely  in  carrying  out  Watt's  purpose,  and 
can  be  given  no  other  significance  than  that  he  had  person- 
al knowledge  of  what  was  being  done,  and  interposed  no 
objection  thereto.  Klemm  also  knew  of  the  circumstances, 
and  acquiesce<l  in  the  transaction  on  condition  that  Watt 
should  endorse  and  pay  the  note;  but  the  mere  assent  of 
these  parties  to  the  appropriation  of  the  funds  of  the  bank 
by  Watt  would  not  relieve  him  from  liability  therefor. 

Counsel  for  the  executors  suggest  that  the  certificates 
of  deposit  issued  by  the  Bevington  Bank  to  the  German 
Savings  Bank  had  never  been  paid.    This  does  not  obviate 

the  fact  that  these  were  valid  and  binding 
13.  Banks  and       obligations  of  the  Bevington  Bank,  and  en- 
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bnu"*  "*'      forceable  against  that  partnership,  as  well 

as  the  individual  members  thereof.  Its  busi- 
ness was  so  transacted  as  not  only  not  to  have  yielded  prof- 
its, but  so  that  the  original  capital  was  entirely  lost;  and 
undoubtedly,  the  amount  recovered  from  the  estate  of  Watt 
will  be  absorbed  in  the  liquidation  of  these  certificates. 

As  the  money  of  the  German  Ravings  Bank  was  made 
use  of  indirectly  in  making  the  loan,  there  is  no  want  of 
equity  involved  in  the  restoration  of  its  funds,  unless  it 
shall  appear  that  the  Arizona  Company  was  one  of  its  in- 
strumentalities in  acquiring  property  and  conducting  a  busi- 
ness which  the  law  prohibited.  A  thorough  examination  of 
the  record  has  ronviiued  us  that  such  was  n'^t  the  case,  and 
that  both  companies  were  independent  corporations,  and 
not  mere  agencies  of  the  bank  to  carry  on  a  business  enter- 
prise which  it  might  not  lawfully  do,  under  the  statutes  of 
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this  state.  Prior  to  April  26,  1902,  the  only  interest  of  the 
bank  in  the  brick  plant  was  that  of  creditor.  It  had  loaned 
to  Newman  Bros.,  or  Newman  Brick  Company,  a  copartner- 
ship, something  over  ?7,000,  payment  of  which  was  secured 
by  a  mortgage  on  tnte  brick  manufacturing  plant.  That  the 
board  of  directors  of  the  bank  exacted  a  statement  from  the 
firm  concerning  its  financial  condition  on  January  6,  1900, 
and  appointed  a  committee  to  examine  its  books,  and  even 
took  over  its  plant,  to  protect  its  security,  did  not  indicate 
that  it  had  undertaken  to  carry  on  a  business  which  it  was 
not  authorized  to  engage  in.    What  the  bank  then  did  was 

not  inconsistent  with  the  carrying  on  of  its 

14.  Evidence  :  ,       .                -  ,         .                   *             ,               -. 
conclusions:  OWU    buSUieSS  of  loaning   money    and  guard- 
understand- 
ing of  wit-  \ug  the  security  for  its  repayment.  Hubse- 

quently,  it  acquired  the  plant  under  fore- 
closure of  this  mortgage;  but,  in  the  same  year  (1902),  con- 
veyed it  to  the  Iowa  Company,  which  had  been  organized  by 
those  previously  interested  in  the  plant,  in  consideration  of 
the  execution  of  a  mortgage  back  on  the  property  to  secure 
the  payment  of  the  indebtedness.  The  latter  company  was 
organized  May  24,  1002,  with  Angust  and  Carl  Newman, 
Keefner,  Watt,  and  B.  M.  Newman,  as  directors  and  ofiicers, 
the  first  four  being  president,  vice-president,  secretary,  and 
treasurer,  in  the  order  named.  One  fifth  of  the  capital  stock 
was  issued  to  each  of  the  alwve-nanied  i)ersons.  Watt  only 
was  interested  in  the  German' Savings  Bank.  At  that  time, 
L.  J.  W^ells,  Charles  W'eitz,  W.  M.  WMlcoxen,  John  R.  Rollins, 
and  W.  G.  Harrison  were  directors  of  the  bank.  At  a  meet- 
ing of  the  board  of  directors,  held  June  8,  1902,  Wilcoxen 
moved  that  the  president  (Weitz)  and  the  cashier  (W^att) 
be  authorized  to  execute  a  deed  to  the  Granite  Brick  Com- 
pany, and  the  motion  was  carried.  The  dii*ectors  of  the 
company  adopted  a  resolution  accepting  the  dtx^d  and  bill 
of  sale.  Of  tlie  stockliolders  therein.  Watt  onlv  was  in- 
terested  in  the  bank.     Wilcoxen,  who  was  then  a  director  of 


April  1918]       Watt  v.  German  Sav.  Bank.  377 

the  bank,  and  continued  such  until  shortly  before  the 
hearing  in  the  district  court,  and  who,  as  attorney,  attended 
to  the  foreclosure  proceedings  for  the  bank,  and  prepared 
the  conveyances  mentioned,  testified,  in  substance,  that  the 
transfers  mentioned  were  bona  fide,  and  further,  that  he 
had  never  heard  that  the  brick  manufacturing  plant  be- 
longed to  the  bank,  or  that  it  was  operating  such  plant 
through  these  companies.  L.  II.  Kurts  served  as  director 
throughout  the  same  period,  but,  according  to  his  testimony, 
had  never  heard  that  the  bank  had  any  interest  in  or  claim 
to  the  brick  manufacturing  plant,  other  than  as  creditor. 
August  Newman,  who  was  one  of  the  organizers  of  the 
Iowa  "Company  and  its  first  president  and  a  director 
throughout  its  existence,  swore  that  he  "didn't  know  that 
the  German  Savings  Bank  had  any  interest  in  the  plant,'* 
and  had  never  heard  that  the  bank  had  anv  interest  in  it, 
or  that  the  Iowa  Company  did  not  own  it.  Not  a  word  is 
to  be  found  in  thje  minutes  of  the  meetings  of  the  board 
of  directors  of  the  low^a  or  the  Arizona  Company  or  of  the 
bank,  inconsistent  with  full  ownership  on  the  part  of  these 
companies,  and  the  bank's  attitude  is  entirely  consistent 
with  the  relation  tliereto  of  an  over-indulgent  creditor. 
On  and  after  July  30,  1906,  others  of  tlie  officers  of  the  bank 
than  Watt  acquired  stock  of  directoi's  of  the  bank,  in 
the  brick  companies,  nor  is  there  any  evidence  of  the  bank's 
ownership  of  the  brick  plant  other  than  the  testimony  of 
some  witnesses  in  substance  that  they  had  so  understood, 
and  that  Watt  and  O'Donnell  had  so  declared.     That  the 

former  is  a  mere  conclusion  and  not  admis- 

^^'  declaration  of    ^^^^^  ^®  evidence  is  manifest.     Even  if  re- 

conflicting^        ceived  without  objection,  such  testimony  is 

n  ores  s.  ^^^^  ^^  ^^y  persuasivc.     As   to  evidence   of 

declarations  by  Watt  and  OVDonnell,  we  are  of  opinion 
that  it  n^iy  not  be  considered.  Both  had  departed  this  life, 
and  their  interests  in  this  respect  were  distinctly  hostile  to 
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those  of  the  bank.  This  being  so,  in  whatever  they  may 
have  said,  they  cannot  be  regarded  as  representing  the 
bank.  Love  v.  Anchor  Raisin  Vineyard  Co,,  (Cal.)  45  Pac. 
1044;  State  Sav,  Bank  v.  Montgomery,  126  Mich.  327  (85 
N.  W.  879) ;  Wheeler  v.  Home  Sa^.  d  8t,  Bank,  188  111.  34 
(58  N.  E.  598) ;  2  Thompson  on  Corporations  (2d  Ed.)  1262. 
Even  the  officers  of  a  bank  cannot  be  permitted  to  serve  two 
masters  having  conflicting  intei"ests  at  the  same  time,  them- 
selves and  the  bank;  and  when  spetiking  in  their  own  inter- 
ests, when  antagonistic  to  those  of  the  bank,  what  they 
may  say  cannot  be  treated  as  declarations  binding  their 
principjil,  the  bank.  This  is  for  the  reason,  among  others, 
that  such  declarations  cannot  be  said  to  have  been 
made  in  the  course  of  their  employment  by,  or  in  the 
performance  of  their  official  duties  in  behalf  of,  the  bank. 
Those  interested  in  the  bank  who  became  stockholders  in 
the  companies  operating  the  brick  plant  may  well  have  had 
in  mind  the  protection  of  the  bank's  claims  against  them, 
and  probably  this  was  Watt's  motive  in  participating  in 
the  organization  of  the  Iowa  Company,  and  possibly  the 
Arizona  Company  also;  but  whatever  the  purpose,  the  evi- 
dence does  not  warrant  the  conclusion  that  the  officers  and 
directors  of  this  bank  persistently,  for  a  period  of  ovei 
10  years,  violated  the  banking  laws  of  this  state  by  operat- 
ing a  manufacturing  i^lant  clandestinely,  through  the  in- 
strumentalities of  apparently  independent  corporations. 

V.  On  May  21, 1912,  the  Des  Moines  National  Bank  filed 
its  claim  against  the  estate  of  Watt,  based  on  a  promissory 
note  of  $10,000,  dated  December  14,  1910,  payable  on  de- 
mand to  said  bank,  and  executed    by    the 
16.  Bills  and         Granite  Brick  Company,  and  endorsed  h\ 

NOTES :  exe-  i       »  ' 

fivw  •  ^'fa^ii^ ^'    ^^'^^^^^  O'Donnell,  Klemm,  and  Wells.    Ac- 
effect°  ^^^^'     ^^^^  ^^^  brought  against  the  last  three  on 

December  26.  1913.    The  defense  of  the  ex- 
ecutors of  the  estate  of  Watt  is  that  the  indebtedness  was 
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that  of  the  German  Savings  Bai^,  and  it  had  consolidated 
with  the  Des  Moines  National  Bank,  the  latter  taking  over 
all  its  assets,  and,  as  these  eji^ceeded  its  liabilities,  there 
cannot  be  any  recovery. 

Klemm  and  Wells  each  interposed  the  defense  that  the 
German  Savings  Bank  really  borrowed  the  money  to  reduce 
the  indebtedness  of  the  Granite  Brick  Company  to  it,  and, 
to  induce  them  to  endorse  the  note,  promised  to  keep  them 
harmless,  and  further  as  alleged  by  the  executors.  The 
note  was  in  renewal  of  one  for  like  amount,  and  signed  by 
the  same  parties,  October  26,  1909.  The  defense  based 
on  the  alleged  ownership  and  oi)eration  of  the  brick  plant 
by  the  German  Savings  Bank  has  been  disposed  of,  but 
Wells  and  Klemm  insist  that  the  loan  was  procured  for  the 
benefit  of  said  bank,  and  that  they  endorsed  the  note  for 
that  purpose,  and  that,  if  they  are  held  liable  thereon, 
judgment  should  be  entered  over  against  the  German  Sav- 
ings Bank.  It  appears,  however,  that  a  check  for  the 
amount  of  the  loan  ran  from  the  Des  Moines  National  Bank 
to  the  Arizona  Company,  and  it  was  turned  over  to  the  Ger- 
man Savings  Bank  by  the  Arizona  Company,  and  by  it  en- 
tered to  the  credit  of  said  company,  and  applied  on  its  in- 
debtedness. Wells  testified  that,  at  the  time  the  first  note 
was  given,  Watt  said  to  him  at  the  bank,  in  substance,  that 
their  cash  was  running  short,  and  he  would  like  to  have  him 
and  some  others  endorse  a  note;  and  that,  when  Watt  pro- 
duced the  note,  he  added  his  name  to  those  of  the  other 
three;  that,  in  signing,  he  supposed  Watt  was  the  princi- 
pal ;  and  that  Watt  remarked  that  the  bank  would  take  care 
of  the  note.  That  he  thought  Watt  the  maker  is  not  per- 
suasive; for  Watt  was  one  of  the  endorsers  whose  names 
he  observed,  and  he  does  not  claim  that  anything  was  said 
to  deceive  him,  and  nothing  prevented  him  from  reading 
the  note,  if  he  were  so  disposed.  lie  is  not  in  a  situation 
to  assert  lack  of  knowledge  as  to  its  contents.    Bonnot  Co 
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pany    to    it. 


17.  Banks  and 

BAN*KING  : 

directors : 
scope  of  au- 
thority. 


V,  Nev^na7i  Bros,,  108  Iowa  158;  Mower  H.  V.  d  I).  S.  Co. 
V.  Hill,  135  Iowa  600.  Klemin  understood  that  the  maker 
of  the  uote  was  the  Arizona  Company,  but  in  other  respects 
the  talk  to  him  was  the  same  as  to  Wells.  Neither  was 
told  that  the  borrowed  money  would  go  directly  to  the 
bank,  and,  in  view  of  the  maker's  being  the  Arizona  Com- 
pany, they  might  well  have  inferred  that  funds  were  to  be 
obtained    by    the    bank    through    payment    by    tliat    eom- 

Such  payment  was  for  the  benefit  of 
the  borrower,  and  the  bank  thereby  obtained 
no  more  than  was  its  due.  According  to 
the  evidence.  Watt  said  to  each  of  them 
that  the  German  Savings  Bank  would  take 
care  of  the  note.  Counsel  for  Wells  concedes  that  the 
bank  would  not  be  bound  by  the  promise,  for  that  such  a 
promise  by  the  bank  would  be  ultra  vires.  Section  1855-a, 
Code  Supplement,  1913,  provides  that: 

"State  and  savings  banks  may  contract  indebtedness 
or  liability  for  the  following  purpo.ses  only:  for  necessary 
expenses  in  managing  and  transacting  their  business,  for 
deposits,  and  to  pay  depositors;  provided,  that  in  pursuance 
to  an  order  of  the  board  of  directors  previously  adopted, 
other  liabilities  not  in  excess  of  amount  eipial  to  the  capi- 
tal stock  may  be  incurred." 

Wells  and  Klemm  were  quite  as  well  aware  as  W^att 
that  no  such  order  had  been  entei'ed  by  the  board  of  di- 
rectors, and  that  the  bank  might  not  obligate  itself  for  the 
indebtedness  of  another,  for  they  were  directors  of  the 
bank.  They  were  also  directors  of  the  Arizona  Company, 
and  will  be  assumed  to  have  known  the  law,  and  therefoi-e 
that,  through  the  machinations  of  themselves,  O'Donnell, 
and  Watt,  directors  of  the  Brick  Company,  they  might  not 
lawfully  saddle  indebtedness  of  that  company  onto  the  bank, 
of  which  they  were  directoi's.  Moreover,  if  Watt  did,  in 
the  interest  of  the  Arizona  Company,  undertake  to  obligate 
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the  German  Savings  Bank  to  pay  that  company's  debt,  the 
bank  was  not  bound  thereby ;  for  in  so  doing,  he  was  inter- 
ested adversely  to  the  bank,  and  might  not  speak  for  it  in 
a  transaction  wherein  he  was  acting  for  himself  also,  and' 
for  another  whom  he  represented,  adversely  interested.  See 
State  8av,  Bank  v.  Montgomery^  supra ;  Love  v.  Anchor  Rai- 
sin Vineyard  Co.,  (Cal.)  45  Pac.  1044. 

But  it  is  argued  that,  even  though  the  undertaking 
be  regarded  as  ultra  vires,  the  bank  will  be  liable  for  the 
money  received.  There  are  two  suflBcient  answers  to  this: 
one,  that  the  money  was  received  from  the  Arizona  Com- 
pany, rather  than  the  '()es  Moines  National  Bank ;  and  the 
other  is  that  to  permit  such  relief  in  the  interest  of  some 
of  the  directors  of  the  bank  would  defeat  the  very  object 
of  the  statute  quoted.  To  prohibit  incurring  a  debt  with- 
out an  order  of  the  board  of  directors,  and  then  to  allow 
recovery  of  money  so  obtained  by  or  in  the  interest  of  the 
director  violating  the  prohibitory  statute,  would  not  only 
render  the  statute  nugatory,  but  put  a  premium  on  want 
of  fidelity  in  the  relation  of  director  to  the  bank.  Our  con- 
clusion throughout  is  in  accord  with  the  findings  and  de 
cree  of  the  district  court. 

Cost  of  printing  briefs  will  be  taxed  against  party  fil 
ing  same,  and  one  third  of  cost  of  printing  abstracts  taxed 
against  executors  of  the  Watt  estate,  one  third  thereof 
and  the  filing  fee  against  the  German  Savings  Bank  and 
Des  Moines  National  Bank,  and  the  remaining  third  against 
the  other  appellants. — Affirmed. 

Gaynor,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Frank  G.   Booz  et  al.,  Appellants,  v.  Tilghman  J.  Booz 

et  al.,  Appellees. 

s 

IKSUBANCB:     Mutual  Benefit — Bastard  as  Heir  and  Beneficiary. 
1     Wtitten  recognition  of  the  paternity  of  an  illegitimate  child 
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constitutes  the  child  an  heir  of  the  one  so  recognizing,  and 
consequently  renders  the  child  a  proper  heneflciary  in  a  fra- 
ternal certificate  of  insurance  on  the  life  of  the  father,  within 
the  meaning  of  Sec.  1824,  Ck)de,  1897.  (See  also  Sec.  1789, 
CJode,  1897.) 

mSUBANOE:     Matoal  Benefit — Oonstruction— What  I*aw  GoTems. 

2  A  mutual  benefit  certificate  of  insurance  issued  by  an  Iowa  cor- 
poration, with  proviso  for  performance  in  Iowa,  is  an  Iowa  con- 
tract, and  must  be  cohstrued  and  applied  In  accordance  with 
the  laws  of  Iowa. 

Appeal  from  Linn  District  Court, — John  T.  Moffit,  Judge. 

April  4^  1918. 

Suit  in  equity  to  set  aside  an  alleged  change  of  bene- 
ficiary in  a  fraternal  benefit  insurance  certificate,  and  to 
declare  the  original  beneficiaries  entitled  to  the  proceeds  of 
the  policy.  Judgment  for  defendant.  Plaintiff  appeals. — 
Affirmed. 

Rickel,  Dennis  t6  Thompson,  for  appellants. 

H.  R.  Trewin,  J.  M,  Orimm,  J,  H.  Trexoin,  and  O,  E. 
Riclimann,  for  appellees. 

Stevens,  J. — Thomas  S.  Booz,  a  resident  of  Pennsylva- 
nia, died  in  that  state  on  the  15th  day  of  October,  1915. 
At  the  time  of  his  death,  he  was  a  member  of  the  Order 

of  Railway  Conductors  of  America,  an  or- 
^*  muSmi^^^iie-  gauization  formed  and  existing  under  the 
arhefr^and  l^ws  of  the  statc  of  lowa,  with  its  principal 
bene  c  ary.  place  of  business  at  Cedar  Rapids,  and  held 
a  certificate  of  membership  therein  for  the  sum  of  $2,000. 
This  certificate  was  issued  on  or  about  the  18th  day  of  No- 
vember, 1904,  naming  Frank  G.  and  Ethel  M.  Booz,  appel- 
lants herein,  as  beneficiaries.  On  the  3d  day  of  June,  \^W 
the  insured,  in  writing,  requested  that  the  beneficiary  be 
changed  to  Tilghman  J.  Booz,  and  this  was  done  by  the 
Order,  by  erasing  the  names  of  the  original  beneficiaries 
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iji  the  certificate  and  substituting  that  of  Tilghman  J.  Book. 

Section  1824  of  the  Code  of  Iowa  requires  that  the 
beneficiary  named  in  a  certificate,  of  membership  issued 
by  any  fraternal  association  or  organization,  under  the 
laws  of  Iowa,  shall  be  the  husband,  wife,  relative,  legal  rep- 
resentative, heir,  or  legatee  of  such  member. 

It  is  the  contention  of  counsel  for  appellant  that 
Tilghman  J.  Booz  was  an  illegitimate  child,  and  not  within 
any  of  the  classes  designated.  This  action  is  brought  by 
Frank  G.  and  Ethel  M.  Booz,  who  claim  they  are  the  legal 
heirs  at  law  of  Thomas  S.  Booz,  and  entitled,  as  such,  as 
well  as  beneficiaries,  to  the  benefits  of  said  certificate. 
Tilghman  J.  Booz,  the  Royesford  Trust  Company  of  West 
Chester,  Pennsylvania,  as  his  guardian,  and  the  Mutual  Ben- 
efit Department  of  the  Order  of  Railway  Conductors  of 
America  are  made  defendants  herein. 

The  Order  of  Railway  Conductors  admits,  in  its  an- 
swer, that  it  issued  the  certificate  in  question;  that  there 
was  a  change  of  beneficiary,  as  claimed;  that  it  consented 
thereto;  and  that  Tilghman  J.  Booz  is  the  beneficiary  there- 
in designated;  and  avers  its  willingness  and  ability  to  pay' 
the  insurance  to  the  proper  beneficiary,  when  the  same  has 
been  ascertained  by  the  court. 

It  is  contended  by  counsel  for  appellant:  First,  that 
Tilghman  J.  Booz  is  not  an  heir  or  relative  of  Thomas  S. 
Sooz ;  and,  second,  that  the  insured,  at  the  time  of  his  death, 
was  a  resident  of  Pennsylvania;  that  he  died  intestate;  and 
that  his  legal  heirs  are  to  be  determined  according  to  the 
laws  of  Pennsylvania;  that  an  illegitimate  child  could  not 
inherit  at  common  law ;  and  that,  in  the  absence  of  proof 
to  the  contrary,  it  must  be  presumed  that  the  common  law 
is  still  in  force  in  that  state,  and  therefore  that  Tilghman 
J.  Booz  is  not  an  heir  of  his  putative  father's. 

I.  The  application  for  a  change  of  beneficiary  was  in 
writing,  signed  and  sworn  to  by  Thomas  S.  Booz.     In  it, 
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Tilghiuau  J.  Booz  ih  designated  an  his  son.  It  is  not  con> 
tended  by  counsel  for  appellant  that  the  recognition  thus 
made  does  not  meet  the  requirements  of  Section  3385  of  the 
Code,  but  that  an  ill^itimate  child  does  not,  by  such  recog- 
nition, become  an  heir,  within  the  meaning  of  that  term  as 
used  in  Section  1824  of  the  Code;  that  his  status  is  not 
changed  by  such  recognition,  the  statute  only  providing  that, 
in  case  thereof,  he  shall  take  the  same  share  sl»  a  legitimate 
child.  The  distinction  sought  to  be  made  is  without  merit. 
McOnire  v.  Brown,  41  Iowa  650;  Alston  v,  Alston,  114  Iowa 
29;  Johnson  v,  Bodine,  108  Iowa  594;  Milhurn  v.  Milburnn 
60  Iowa  411;  Section  3385,  Code,  1897. 

I  r.     The  defendant  order  was  organized  and  is  doing 

« 

business  at  Cedar  Bapids,  under  the  laws  of  this  state.  Th^ 
certificate  of  membership  was  issued  at  its  office  in  Cedar 

Bapids;  the  premiums  were  payable  there; 

^*  mutual^beneflt :    a"*^  the  Contract,  by  its  terms,  is  to  be  per- 

what^"aw°°'       formed  in  the  state  of  Iowa.     It  is,  there- 

fore,  an  Iowa  contract,  and  must  be  inter- 
preted, construed,  and  applied  according  to  the  laws  of 
Iowa.  Savary  v,  t<arary,  3  Iowa  271 ;  Boyd  v,  ElUs,  11  Iowa 
97;  Arnold  t?.  Potter,  22  Iowa  194;  McDaniel  v.  Chicago  d: 
N.  W.  R.  Co.,  24  Iowa  412;  Burrows  v.  Stryker,  47  Iowa 
477;  Bigelow  v,  Bnrnliam,  83  Iowa  120;  BujeUnc  t?.  Bum- 
ham,  90  Iowa  300;  Butters  v.  Olds,  11  Iowa  1 ;  Story  on  Con- 
flict of  Laws  (8th  Ed.),  Sections  242,  280,  and  281;  An- 
drews V.  Pond,  13  Peters  (U.  8.)  65;  Brown  <C-  Brammer  v, 
Pearson  Co,,  169  Iowa  50. 

The  defendant  order  makes  no  contention  that  Tilgh- 
man  J.  Booz  does  not  come  within  the  class  designated  by 
the  statute  as  proper  beneficiaries  in  a  certificate  of  the 
character  in  question.  The  right  of  the  beneficiary  named 
in  said  certificate  must  be  determined  according  to  thf 
law  of  Iowa,  and  not  according  to  the  law  of  Pennsylvania. 
The  proceeds  of  the  certificate  do  not  pass  to  Tilghman  J. 
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Booz  as  heir  at  law,  but  as  the  beneficiary  named  in,  and  ac- 
cording to  the  terms  of,  the  contract,  and  the  by-laws  of  the 
association.  Whether  or  not  he  is  a  legal  heir  of  deceased's 
is  material  only  on  the  question  whether  or  not  he  comes 
within  one  of  the  classes  designated  by  statute  as  a  proper 
beneficiary  in  a  certificate  of  the  character  in  suit. 

It  is  true  that  appellants  were  originally  designated  as 
beneficiaries  in  the  certificate;  but  the  insured  exercised  his 
right,  under  the  terms  of  the  certificate,  to  change  the  bene- 
ficiary, and  caused  the  name  of  Tilghman  J.  Booz  to  be 
substituted  for  that  of  appellants.  If  the  proceeds  of  the 
certificate  passed  to  the  estate  of  Thomas  S.  Booz,  a  difl'er- 
ent  question  might  be  presented ;  but  the  rights  of  the  par- 
ties herein  rest  upon  contract,  and  must  be  determined  ac- 
cording to  the  laws  of  this  state.  The  contract  was,  in  all 
respects,  legal  in  this  state,  and  must  be  carried  out  accord 
ing  to  its  ierras. 

Other  questions  discussed  by  counsel  are  not  controlling 
or  material  to  appellants.  It  therefore  follows  that  the 
judgment  of  the  lower  court  must  be  and  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Qaynor,  J  J.,  concur. 


Ruth  Brightman,  Appellee,  v.  F.  G.  Hetzel  et  al., 

Appellants. 

HIGHWAYS:  Canstruction,  Etc. — Oaring  for  Diverted  Drainage. 
1  One  who  materially  diverts  the  natural  course  of  drainage  ac- 
quires no  rights  against  the  public,  howsoever  long  the  diver- 
sion may  he  continued.  In  other  words,  one  may  not  divert 
'  the  natural  course  of  drainage  and  thereby  cast  the  waters  into 
a  public  highway,  and  then  compel  the  public  authorities  to  so 
take  care  of  such  diverted  waters  that  the  one  diverting  will 
not  be  injured. 

PRINCIPLE  APPLIED:  A  landowner  owned  a  quarter  sec- 
tion of  land,  and  also  an  80  immediately  to  the  east  of  the  quar- 
ter.   A  fringe  of  hills  bordered  his  land  on  the  west  and  north. 

Vol.    183   lA.— 25 
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Natural  drainage  would  carry  the  surface  waters  across  the 
northeast  comer  of  his  quarter,  and  thence  east  and  south 
across  his  80  and  other  lands  to  a  river,  something  like  a  mile 
to  the  east.  At  the  point  where  the  natural  drainage  reached 
his  east  SO,  he  threw  up  a  bank,  in  order  to  deflect  the  water  to 
the  south.  He  then  dug  a  ditch  straight  south,  to  an  east  and 
west  highway  which  ran  along  the  south  side  of  his  said  quar- 
ter, which  road  had  been  established  many  years  preyiously. 
The  water,  from  the  point  where  it  reached  this  highway, 
spread  out  promiscuously  over  the  highway  and  the  land  to  the 
south.  For  at  least  16  years  he  enjoyed  this  artificial  drainage. 
The  road  was  not  graded,  and  some  small  culverts  were  placed 
therein,  and  the  waters  were  thus  divided  between  the  north  and 
south  sides  of  the  highway.  After  some  16  years,  the  public 
authorities  graded  the  highway,  and  placed  therein,  about  op- 
posite the  mouth  of  the  artificial  ditch,  a  two-foot  tile.  The 
landowner  claimed  that  this  tile  was  too  small,  and  that  the 
grade  and  inadequate  tile  backed  the  water  upon  his  land.  He 
sought  to  enjoin  the  maintenance  of  the  grade,  or,  as  alterna- 
tive relief,  to  compel  the  installation  of  larger  tile  in  the  grade. 
Heidi  the  artificial  ditch  had  not  ripened  into  a  natural  wa- 
tercourse, as  iar  as  the  public  was  concerned,  and  that  he  had 
acquired  no  right  therein  against  the  public. 

WATERS    AND    WATEBOOX7BSES:      Surface    Waters— Artificial 

2  Oourses — ^Bights  of  Public.  Artificial  ditches  which  materially 
divert  the  course  of  natural  drainage  do  not,  by  any  lapse  of 
time,  become  natural  watercourses,  as  far  as  the  public  is  con- 
cerned. 

PRINCIPLE  APPLIED:     See  No.  1. 

UlflTATION  OF  AOTIONS:     Nature,  Etc.— Public  Bights.     Prin- 

3  ciple  recognized  that  the  statute  of  limitations  does  not  run, 
nor  may  prescriptive  rights  be  claimed,  against  the  public. 

PRINCIPLE  APPLIED:     See  No.  L 

Appeal  from  Pottawattamie  District  Court. — ^Thomas  Ar- 

THUR,  Judge. 

April  4,  1918.  . 

Action  to  enjoin  the  defendants,  board  of  supervisors 
and  other  public  officials,  from  constructing  a  grade  upon 
a  highway  obstructing  the  flow  of  surface  water  gathered 
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into  a  ditch  and  discharged  upon  the  public  highway.  De- 
cree for  the  plaintlflf  in  the  court  below. — Reversed  and  re- 
manded, 

Preston  d  DUlinger,  for  appellants. 

Turner  d  Cullison,  appellee. 

Gaynob,  J. — The  plaintiff  is  the  owner  of  the  north- 
west quarter  and  the  south  half  of  the  northeast  quarter  of 
Section  31.    Intervenor  Swartfagger  owns  the  southwest 

quarter  and  the  west  half  of  the  southeast 
*'  ^n^ractiok       quarter  of  Section  31.     Intervenor  Emmert 

etc*  *  c&rinflT  for 

diverted  drain-    owus  the  eafit  half  of  the  southeast  quarter 

age. 

of  Section  31.  One  Christianson  owns  the 
north  half  of  the  northeast  quarter  of  Section  31.  Inter- 
venor Barton  owns  the  west  half  of  the  southwest  quarter 
of  Section  32,  and  other  lands  east  of  this.  A  highway 
runs  east  and  west  along  the  south  line  of  plaintiff's  land. 
Another  highway  intersects  this  east  and  west  highway 
at  the  center  of  Section  31,  and  runs  thence  southward. 
There  is  also  a  highway  running  along  the  east  side  of 
Section  31.  A  river  known  as  the  Nishnabotna  runs 
through  Section  32,  a  little  to  the  west  of  the  center  line 
of  that  section.  All  the  land  involved  in  this  suit  lies 
in  or  adjacent  to  the  river  bottom,  except  the  westerly 
part  of  Section  31^  where  the  ground  rises  quite  abruptly 
towards  the  north  and  west.  The  lands  north,  west,  and 
northwest  of  plaintiff's  west  quarter  are  high  and 
somewhat  broken,  and  the  same  is  true  of  the  land 
west  of  the  Swartfagger  west  40.  The  natural  slope  of  this 
land  is  towards  the  south  and  east  from  plaintiff's  west 
quarter,  and  from  the  northeast  corner  of  the  east  80.  It 
appears  that,  at  the  time  of  the  trial,  a  ditch  ran  from  the 
hills  north  of  plaintiff's  quarter  section  southeast  across 
the  northeast  comer  of  the  quarter  to  a  point  near  the 
northwest  comer  of  plaintiff's  east  80.    There  the  ditch 
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makes  a  bend,  and  runs  thence  south  near  the  west  line  of 
the  east  80,  and  empties  the  water  so  gathered  In  the  ditch 
upon  the  public  highway  heretofore  mentioned,  near  the  cen- 
ter of  the  section.  At  the  point  where  the  ditch  turns,  near 
the  northwest  corner  of  plaintiff's  east  80,  a  dike  or  bank 
of  dirt  had  been  thrown  up,  about  two  feet  high  above  the 
surface  of  the  ground,  and  willows  had  been  planted  there 
to  force  the  water  south  along  the  west  line  of  this  80. 
This  ditch  varies  in  width  and  depth  as  it  courses  through 
plaintiff's  land.  North  of  the  north  line  of  plaintiff's  quar- 
ter, this  ditch  was  very  large,  in  some  places  35  feet  wide 
at  the  top  and  about  12  feet  deep,  and  drains  the  surface 
water  from  a  large  tract  of  land.  The  highway  heretofore 
mentioned,  running  through  the  center  of  Section  31  and 
just  south  of  plaintiff's  land,  was  established  somewhere 
about  1870.  This  ditch,  from  the  northwest  corner  of  plain- 
tiff's east  80  to  the  highway,  runs  reasonably  straight,  and 
reaches  the  highway  at  the  center  of  the  section.  The  build- 
ing of  the  dike  at  the  northwest  comer  of  plaintiff's  east  80 
forced  the  water  to  the  south,  and,  with  the  aid  of  slight 
excavations,  the  water  wore  the  ditch  south  to  a  point  where 
it  reaches  the  highway  by  natural  processes.  Until  the  wa- 
ter was  forced  by  the  building  of  the  dike  at  the  northwest 
comer  of  plaintiff's  east  80,  and  the  putting  in  of  willows 
there  to  force  the  surface  water  southward,  there  was  no 
ditch  along  the  west  line  of  plaintiff's  east  80.  For  some 
years  after  this  ditch  had  been  formed,  and  the  surface 
water  from  the  land  to  the  north  and  northwest  had  worked 
its  way  through  to  the  highway,  there  was  an  opening  in 
the  highway,  a  bridge  or  something  of  that  sort,  or  a  cul- 
vert, to  allow  the  water  to  pass  through  the  highway. 
Later,  the  highway  became  impassable,  and  the  highway 
east  and  west  along  the  south  line  of  plaintiff's  land  was 
graded  up,  and  a  culvert  put  in — a  24-inch  culvert.  This 
culvert  was  intended  to  aid  in  carrying  the  water  to  the 
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south  side  of  this  highway,  thus  equalizing  the  burden  of  the 
water  between  the  ditch  on  the  north  and  a  ditch  on  the 
south  of  the  highway.  It  ax)pears  that  tlie  county  had  con- 
structed ditches  both  on  the  north  and  the  south  of  the 
highway,  for  the  purpose  of  carrying  the  waters  eastward 
that  came  from  the  lands  north  of  the  highway,  and,  as  we 
take  it,  to  the  Nishnabotua  Kiver,  or  to  some  natuiul  recep- 
tacle for  water  to  the  east.  The  ditch  in  question  had  been 
there  for  20  or  25  years  prior  to  1911.  In  1911,  the  county, 
through  its  board  of  supervisors  or  proper  officers  of  the 
county,  graded  this  highway  at  this  point,  and  cut  large 
ditches  on  the  north  and  south  side  of  it  for  the  purpose  of 
conducting  the  water  eastward  that  came  from  the  north, 
and  so  made  this  culvert  in  the  highway,  after  it  had  been 
graded  up.     This  culvert  is  a  24-inch  culvert. 

The  claim  of  the  plaintiff  is  that  this  culvert  is  insuffi- 
cient to  carry  the  water  that  comes  through  her  ditch  to 
the  grade,  and  the  grade  tends  to  cast  it  back  upon  plain- 
tiff's land,  to  her  injury.  She  claims  that  this  ditch  has 
become  a  natural  watercourse;  that  she  has  acquired  the 
right  to  discharge,  and  the  board  has  no  right  to  obstruct 
the  flow  of  the  water  in  this  natural  watercourse  to  her 
prejudice. 

This  action  was  brought  originally  against  the  trustees 
and  road  supervisor  of  Knox  Township.  Such  proceedings 
were  had  thereafter  that  the  board  of  supervisors  of  Potta- 
wattamie County  were  made  defendants,  together  with  the 
original  defendant. 

The  claim  of  the  plaintiff  in  this  suit  is  that  she  has 
acquired  a  right  to  discharge  the  surface  water  accumu- 
lating in  the  ditch  ui>on  the  public  highway  at  this  jwint ; 
that  the  ditch  has  become  a  natural  watercourse;  and  that 
the  board  of  supervisors  has  no  right  to  obstruct  the  flow 
of  water  in  this  watercourse  to  her  prejudice. 

The  allegation  of  her  pleading  is  that  this  is  a  natural 
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watercourse,  with  well-defined  banks  from  8  to  12  feet  wide, 
and  from  3  to  5  feet  deep,  running  through  and  aci-oss 
plaintirs  land,  and  crossing  said  highway  at  or  near  the 
center  of  the  section;  that  the  stream  drains  about  2,000 
acres  of  land  north  and  west  of  said  highway  ;^  that  the  de- 
fendants have  removed  a  culvert  or  bridge  in  said  highway 
at  a  point  where  the  aforesaid  stream  crosses  said  highway, 
about  12  or  14  feet  long,  which  was  ample  and  sufficient  to 
permit  the  water  from  said  stream  to  flow  unobstructedly 
across  the  highway  in  said  culvert  or  bridge;  that  said  de- 
fendants  filled  up  the  channel  of  said  stream  under  the 
grade,  except  a  circular  opening  of  about  24  inches  in  diam- 
eter; and  that  said  opening  is  wholly  insufficient  to  carry 
th^  water  in  said  stream  across  said  highway,  and  by  reason 
thereof,  the  water  in  said  stream  is  obstructed,  and  the  wa- 
ter prevented  from  flowing  over  and  across  the  highway,  and 
caused  to  accumulate  and  stand  upon  plain tiflPs  land,"  to 
her  great  and  irreparable  injury. 

The  prayer  of  the  petition  is  that,  unless  the  grade  of 
said  highway  be  lowered  sufficiently  to  allow  the  surface 
water  flowing  over  said  land  to  pass  unobstructed  over  said 
highway,  and  unless  the  filling  up  of  the  watercourse,  as 
above  alleged,  be  removed  from  said  stream  of  water  at  the 
point  where  it  crosses  the  highway,  or  unless  a  sufficient 
number  of  bridges  and  culverts  be  placed  in  said  highway 
to  permit  the  surface  waters  and  the  water  of  said  stream 
to  pass  over  and  across  said  highway,  this  plaintiff  will 
suffer  irreparable  injury,  as  aforesaid.  Wherefore,  she 
prays  that  the  defendants  be  required  to  lower  the  grade 
of  the  highway  so  as  to  permit  such  water  to  flow  over  and 
across  the  highway  unobstructed,  or  that  they  be  required 
to  remove  the  obstruction  placed  in  said  stream  where  the 
same  crosses  the  highway,  so  as  to  permit  the  water  to  flow 
freely  over  the  highway,  or  that  it  be  required  to  place  cul- 
verts in  the  highway  in  such  a  number  and  of  sufficient  size 
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to  permit  the  surface  water  flowing  off  said  plaintiff's  land 
and  the  water  in  said  sti^eam  to  pass  unobstructed  over  and 
across  the  highway. 

On  the  hearing  in  the  district  court,  a  mandatory  in- 
junction was  issued,  requiring  the  board  of  supervisors  to 
construct  an  opening  in  the  highway  at  the  point  where  the 
ditch  comes  from  plaintiff's  land  near  the  center  of  Section 
.31,  the  opening  to  be  not  less  than  four  feet  in  diameter. 
Denied  all  other  relief.  The  defendant  board  of  supervisors 
and  intervenors  appeal. 

The  history  of  this  ditch  along  the  west  line  of 
plaintiff's  east  80  in  question  seems  to  be  about  this: 
In  the  early  days,  there  was  a  ditch  coming  from 
the  north  of  plaintiff's  land  running  through  the  north- 
east comer  of  plaintiff's  quarter,  continuing  its  course 
southeast  until  it  struck  the  east  line  of  the  quarter.  The 
owner  of  the  northeast  quarter  threw  up  a  dike  across  the 
Bwale  at  that  point,  driving  in  willows  and  throwing  up 
dirt  to  make  an  embankment  there,  and  dug  another  ditch 
from  this  original  ditch  or  swale  south  to  the  northwest 
comer  of  plaintiff's  east  80,  and  continued  the  ditch  from 
that  point  due  east  along  what  is  now  the  Christiansen  80 
and  the  plaintiff's  east  80  to  the  east  road.  This  ditch  was 
dug  with  a  spade.  This  ditch  was  kept  open  for  a  number 
of  years.  During  this  time,  there  was  no  ditch  such  as  is 
now  in  existence  along  the  west  line  of  plaintiff's  east  80. 
Between  1893  and  1895,  this  ditch  was  dug  from  the  north- 
west comer  of  the  plaintiff's  east  80  to  the  south  line,  or 
to  a  point  at  the  center  of  Section  31  on  the  highway.  This 
ditch  was  started  by  plowing  and  scraping.  The  work  con- 
tinued on  it  for  three  or  four  years.  A  dike  along  the  east 
bank  of  the  ditch  was  thrown  up  when  the  ditch  was  dug, 
and  was  piled  higher  as  the  years  went  on.  By  the  action 
of  the  water,  the  ditch  in  question  became  deeper  and  wider, 
until  a  large  ditch,  carrying  a  considerable  volume  of  water 


'^\)2  BuiGHTMAX  V.  Hetzel.  [183  Iowa 

and  discharging  it  at  the  center  of  Sei'tion  31  onto  the  high- 
way, was  made.  The  highway  on  the  south  side  of  plain- 
tiff's land  was  located  in  1870.  It  was  never  graded  until 
1911.  Prior  to  its  grading,  the  water  spread  all  over  the 
road  near  the  center  of  Section  31.  When  the  road  was  first 
opened,  there  was  no  bridge  or  culvert  in  the  road.  Subse- 
quently, however,  and  before  1911,  there  were  passageways 
for  water  made  in  the  road  by  the  use  of  culverts.  These 
were  placed  there  to  cover  the  low  ground  and  permit  the 
discharge  of  surface  water.  There  was  no  ditch  in  this 
road,  as  we  take  it,  or  across  this  road,  until  after  the 
ditches  were  constructed  along  the  west  line  of  plaintifTs 
80,  throwing  surface  water  onto  the  highway  at  that  point. 
Since  then,  however,  ditches  have  been  constructed  on  the 
north  and  south  sides  of  this  east  and  west  highway  along 
the  south  line  of  plaintiff's  land  from  the  center  of  Section 
31,  east.  These  ditches  were  constructe<l  by  the  proper  au- 
thorities, we  assume,  for  the  purposes  of  carrying  water 
that  came  from  the  north  of  this  highway  eastward  to  some 
point  where  it  could  be  discharged  into  a  natural  depres- 
sion, or  natural  watercourse.  After  the  grade  was  made 
in  the  road,  it  was  found  that  it  was  necessary,  in  order  to 
carrj'  the  water  from  the  north  of  the  road  properly  to  the 
discharging  point,  that  some  opening  he  made  in  the  roa<1. 
so  that  the  ditches  on  each  side  of  the  road  could  be  utilixeil 
for  this  purpose,  and  this  24-inch  culvert  was  put  in  just  be- 
low the  discharge  point  of  the  ditch  in  question.  Tt  was 
put  in  a  little  higher  than  the  bottom  of  the  ditch,  so  that, 
when  the  water  in  the  north  ditch  rose  to  a  certain  point, 
it  could  be  discharged  under  the  grade  to  the  ditch  on  the 
south  side  of  the  road.  Plaintiff's  complaint  is  that  this 
culvert  is  insufficient  for  that  purpose. 

We  are  not  favored  with  any  argument  for  the  plaintiff 
in  this  case,  and  it  is  somewhat  difficult  to  understand  ex- 
actly the  point  upon  which  plaintiff  relies  to  sustain  the  ac- 
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tion  of  the  court.  It  is  apparent  from  this  record  that  the 
natural  flow  of  the  surface  water  from  a  large  area  north 
of  this  road  had  been  diverted  from  its  natural  course,  and 
brought,  by  the  action  of  the  plaintiff,  through  this  ditch 
to  the  center  of  Section  31,  and  there  discharged  upon  the 
public  highway.  There  is  no  evidence  in  this  record  to  show 
that  this  ditch  had  any  well-defined  banks  or  natural  chan- 
nel soutli  of  the  point  where  it  reached  this  road ;  and,  so 
far  as  we  can  gather  from  the  record,  after  it  passed  out  of 
this  ditch  and  over  the  road,  it  was\cast  upon  the  lands  to 
the  south  at  this  point.  It  appears,  however,  that  Swart- 
fagger  dug  a  ditch  on  the  north  side  of  his  east  80  east 
ward  for  the  purpose  of  receiving  this  water  and  carryinjj: 
it  to  the  east,  and  this  is  the  ditch,  or  one  of  the  ditches, 
to  which  we  refer,  on  the  south  side  of  the  highway  that  runs 
south  of  plaintiff's  land. 

It  seems  to  be  the  claim  of  plaintiff  that,  having  pro- 
cured this  ditch,  in  the  manner  hereinbefore  indicated,  along 
the  west  line  of  her  east  80,  she  had  become  entitled  to  have 
the  flow  of  the  surface  water  that  accumulated  therein  dis- 
charged without  obstruction  from  her  land  over  the  high- 
way and  onto  the  land  south.  Swartf agger  Is  one  of  the 
intervenors  herein,  and  is  resisting  plaintiff's  claim.  There 
was  no  showing  in  this  record  that  this  grade  in  the  high- 
way would  interfere  with  the  flow  of  the  surface  water 
from  plaintiff's  land,  if  that  surface  water  were  permitted 
to  gather  and  flow  over  the  surface  of  the  land  in  its  nat- 
ural channels.  Plaintiff  has,  bv  means  of  this  ditch,  not 
only  discharged  the  water  from  her  lands  at  this  point  upon 
the  public  highway,  but  has  collected  the  surface  water 
from  a  large  area  both  north  and  west  of  her  land,  and 
discharged  it  at  this  point  in  a  different  manner  and  in 
larger  quantities  than  it  could  come  in  the  course  of  nature. 
Her  purpose  in  this  suit  is  to  compel  the  county  to  care  for 
the  water  so  gathered  by  her  and  so  discharged  upon  the  pub- 
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lie  highway.  This  is  not  a  natural  watercourse.  It  amounts 
to  no  more  than  an  open  drain  upon  her  land,  in  which  she 
has  gathered  surface  waters  from  her  land  and  discharged 
them  at  a  point  other  than  the  one  at  which  they  would 
have  been  discharged  in  the  natural  course  of  drainage.  All 
the  drainage  south  of  this  ditch  is  artificial..  The  ditches 
dug  by  the  defendants  along  the  north  and  south  sides  of  the 
road,  and  by  Swartfagger  on  his  own  land,  are  defensive 
ditches,  dug  and  placed  there  for  the  purpose  of  protecting 
the  servient  estate  from  great  damage  from  the  manner  pur- . 
sued  by  the  plaintiff  in  the  accumulation  and  discharge  of 
her  surface  water. 

Upon  the  fact  issue,  the  equities  are  not  with  the  plain- 
tiff. Two  propositions  are  involved  in  the  determination  of 
this  suit : 

1.  Is  the  ditch  a  natural  watercourse, 
^'  wAMRcoDBSHs :    in  which  the  flow  of  water  must  not  be  ob- 

8iir^&c6  wftters  * 

artificial  '   structed  by  the  servient  owner  to  the  prej- 

courses : 

rights  of  udice  of  the  dominant  owner? 

public. 

2.  Has  the  plaintiff,  by  long  user  and 
lapse  of  time  acquired  a  right  to  discharge  the  water  at  this 
point,  to  the  prejudice  of  the  lower  estates? 

These  two  questions  may  be  answered  together.  The 
servient  estates  below  the  highway,  to  the  south  of  the 
highway,  have,  up  to  this  point,  without  complaint,  man- 
aged to  divert  the  water  from  their  lands  by  ditches  running 
to  the  east  to  the  Nishnabotna  River.  The  board  of  super- 
visors, acting  for  the  public,  has  endeavored  to  protect  their 
property,  the  highway,  by  the  same  means.  No  complaint 
has  been  made  by  the  servient  estates  up  to  the  commence- 
ment of  this  trial.  The  efforts  made  to  protect  the  servient 
estate  against  the  surface  waters  gathered  in  this  ditch  and 
discharged  upon  the  lower  lands,  seem  to  have  been  fairly 
successful.  No  complaint  was  made  until  this  trial  was  be- 
gun.   The  water  through  these  ditches  was  carried  along 
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the  north  and  the  south  side  of  the  highway  to  this  river. 

We  had  occasion  to  review  this  question  somewhat  in 
Falcon  v,  Boyer,  157  Iowa  745,  and  from  a  review  of  the  au- 
thorities,— ^many  of  which  are  cited  in  that  case, — ^we  have 
reached  the  conclusion  that  plaintiff  has  no  rights  here 
based  upon  the  claim  that  this  is  a  natural  watercourse. 
The  rule  that  an  artificial  ditch  may,  under  some  circum- 
stances, become  a  natural  watercourse  by  the  lapse  of  time,^ 
as  between  private  individuals,  does  not  affply  when  the 
rights  of  the  public  are  involved ;  for  neither  the  statute  of 
limitations  nor  prescriptive  right  can  be  urged  or  claimed 
against  the  public. 

In  City  of  Waterloo  v.  Union  Mill  Co.,  72  Iowa  437, 
the  doctrine  was  recognized  that  the  statute  of  limitations 
will  not  run  to  defeat  the  exercise  of  governmental  powers. 

It  rests  upon  the  doctrine  that  individuals 
^'  Limitation  of    may  be  held  to  a  time  limit  in  the  enforce- 

ACTION8:  na-  *' 

p^ic^rtghtB.  ™ent  of  their  rights  against  adverse  claim- 
ants. This  is  because  they  have  sufficient 
interest  to  make  them  vigilant.  But  in  public  rights,  each 
individual  feels  but  slight  interest,  and  would  rather  tol- 
erate even  a  manifest  encroachment  than  to  seek  a  dispute 
to  set  it  right.  The  people  do  not  act  in  a  body.  The 
agents  of  the  government,  experience  shows,  do  not  mani- 
fest the  same  degree  of  diligence  in  detecting  and  protect- 
ing public  rights  that  individuals  evince  in  the  protection 
of  their  own  rights.  Some  courts  hold  that  the  statute  of 
limitations  cannot  be  invoked  to  deprive  the  people  of  their 
right  in  public  easements.  A  public  easement  belongs  to 
the  public,  and  all  individuals  are  charged  with  knowledge 
of  this  fact.  Any  encroachment  upon  the  public  right  is  a 
wrong  at  the  very  beginning,  and  continues  a  wrong,  and 
can  form  no  basis  for  an  estoppel  against  the  public.  See 
Taraldson  v.  Town  of  Lime  Springs,  92  Iowa  187 ;  Chicago, 
R.  I.  d  P.  R.  Co.  V.  City  of  Council  Bluffs,  109  Iowa  425; 
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Dk'kinson  County  v.  Fonse,  112  Iowa  21;  Biglow  v.  Rittery 
131  Iowa  213;  Quinn  v,  Baagc,  138  Iowa  426.  In  this  last 
case,  it  is  said : 

"Though  the  authorities  are  in  conflict  on  the  ques- 
tion (to  wit,  the  statute  of  limitations),  this  court  is  com- 
mitted to  the  doctrine  that,  in  establishing  and  maintaining 
a  highway,  a  m^micipality  exercises  governmental  functions, 
and  for  this  reason  the  statute  of  limitations  does  not  run 
against  it  witR  respect  to  encroachment  therein." 

It  follows  that,  if  title  to  a  highway  cannot  be  acquii*ed 
by  adverse  possession  against  tlie  jMJople,  the  right  to  destroy 
or  interfere  with  the  free  use  of  the  easement  cannot  be 
acquired  by  prescription.  Manifestly,  then,  the  plaintiff, 
by  collecting  the  surface  water  on  her  land  into  a  ditch,  and 
discharging  it  at  one  point  in  a  different  manner  and  in 
greater  volume  upon  the  public  highway  than  it  would  come 
in  the  course  of  nature,  does  not  acquire  such  right  by  the 
lapse  of  time.  The  right  of  the  plaintiff  to  insist  that  the 
board  of  supervisors  take  some  action  to  protect  her  against 
the  evil  consequences  that  flow  from  her  own  act,  must  rest 
upon  the  thought  that  she  has  acquired  a  right  to  discharge 
the  surfa<*e  waters  from  her  land  in  this  way  upon  the  pub- 
lic highway,  against  which  the  public  has  no  right  now  to 
protect  itself. 

As  we  have  said  before,  the  statute  of  limitations  does 
not  run  against  the  exercise  of  governmental  powers. 
That  the  improving,  draining,  and  grading  of  public  high- 
ways constitute  the  exercise  of  that  power,  see  Elliott  on 
Koads  and  Streets  (2d  Ed.),  Section  883,  where  it  is  said: 

"The  doctrine  that  highw^ays  cannot  be  lost  by  adverse 
possession  is  supported  by  other  well-settled  principles  of 
the  law.  There  can  be  no  rightful  permanent  private  pos- 
session of  a  public  street.  *  *  *  It  would  be  a  grave  re- 
proach to  the  law  to  permit  a  wrongdoer  ♦  *  *  to  take 
advantage  of  his  own  wrong  and  that  of  the  municipality. 
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and  by  such  indirect  and  wrongful  means  obtain  a  right  to 
the  street  which  the  corporation  is  prohibited  from  directly 
granting  or  destroying.  ♦  ♦  «  ^Individuals  may  reason- 
ably be  held  to  a  limited  period  to  enforce  their  rights 
against  adverse  occupants,  because  they  have  interest  suflS- 
cient  to  make  them  vigilant.  But  in  public  rights  of  prop- 
erty, each  individual  feels  but  a  slight  interest,  and  rather 
tolerates  even  a  manifest  encroachment  than  seeks  a  dis- 
pute to  set  it  right.'  The  rule  best  supported  by  reason 
and  by  the  weight  of  authority  is  that  the  'common  right  of 
highway'  cannot  be  lost  by  the  attempted  adverse  posses- 
sion of  a  private  individual." 

The  evidence  shows,  without  any  serious  conflict,  that, 
in  the  early  days,  great  volumes  of  water,  covering  a  large 
territory  northwest  of  plaintiff's  land,  passed  through  a  nat- 
ural swale,  and  spread  out  over  a  large  territory  of  land, 
and  flowed  to  the  east,  finally  finding  its  way  to  the  river. 
To  prevent  this  water  from  flowing  in  its  natural  course, 
this  ditch  was  constructed,  and  it  was  brought  to  this  point 
in  the  highway  by  artificial  means;  and  it  is  this  diverted 
water,  accumulated  at  this  point,  that  she  now  claims  is 
flooded  back  by  the  defendants  upon  her  land ;  and  it  is  this 
water,  so  diverted  by  this  artificial  ditch,  that  the  plaintiff 
now  seeks  to  compel  the  highway  officials  to  take  care  of  and 
protect  her  against.     This  cannot  be  done. 

Many  questions  are  argued,  involving  motions  and  de- 
murrers preliminary  to  the  tendering  of  the  final  issue  here- 
in submitted,  and  error  is  predicated  upon  the  action  of  the 
court  in  respect  to  these  matters.  We  have  preferred,  how- 
ever, to  determine  the  controversy  upon  its  merits,  and  do 
not,  therefore,  discuss  or  consider  these  preliminary  mat- 
ters, since  we  find  the  defendants  entitled  to  have  the  ease 
reversed  upon  its  merits. 

Upon  the  whole  record,  we  think  the  court  erred  in  its 
conclusion;  and  the  case  is,  therefore,    reversed    and  re- 
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manded,  with  directions  to  the  court  to  enter  decree  in  ac- 
cordance with  this  opinion. — Reversed  and  remanded. 

Peeston^  C.  J.,  Ladd,  Evans^  and  Stevens,  JJ.,  concur. 


Denniston  &  Partridge  Company,  Appellant,  v.  Viola 

Brown  et  al.,  Appellees. 

MEOHANIOS'  UEN:     Pennauent  Improyements  on  Ldased  Prem- 

1  Ises.  Real  estate  is  subject  to  a  mechanics'  lien  for  permanent 
improvements  placed  upon  the  land  by  a  tenant  under  a  lease 
providing  for  such  improvements  by  the  tenant,  with  proviso 
that  the  same  shall  belong  to  the  owner  upon  the  termination 
of  the  lease.  Especially  is  this  true  when  the  owner  is  imme- 
diately active  in  causing  the  Improvements  to  be  made. 

MECHANICS'  LIEN:    Minors.    A  minor's  interest  in  real  estate  is 

2  not  subject  to  a  mechanics'  lien,  in  the  absence  of  a  showing 
that  the  minor  was  represented  in  the  making  of  the  improve- 
ment by  his  or  her  duly  authorized  and  acting  guardian.  (See 
Bee.  3089,  Code,  1897.) 

Appeal  from  Jasper  District  Court. — John  P.  Talbott, 

Judge. 

April  4^  1918. 

Action  to  enforce  a  mechanics'  lien.  The  district  court 
dismissed  plaintiff's  petition.  Plaintiff  appeals. — Reversed 
and  reminded. 

Tim  J.  Campbell,  for  appellant. 

A.  D.  Pugh  and  Ross  R.  Mowry,  for  appellees. 

Gaynor,  J. — This  action  is  to  foreclose  a  mechanics' 
lien  on  certain  property  owned  by  the  defendants  jointly. 
The  defendants  Alice  and  Elizabeth  Bherbon  are  minors. 

The  defendant  Viola  Q.  Brown  is  the  widow, 
1.  MacHANics'        and  the  other  defendants  are  heirs  direct, 

LIEN :  per-  ^ 

manent  im-        of  one  James  Brown,  deceased,  who,  at  the 

provements  on  777 

iwi®^  P"°^"       time  of  his  death,  was  the  owner  of  this 

property.    The    widow,    Viola    G.    Brown, 
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owns  a  one  third,  and  the  other  heirs,  the  other  two  thirds 
in  common.  Prior  to  the  furnishing  of  the  material  in- 
volved in  this  suit,  the  widow  and  these  heirs  rented  the 
property  in  question  to  a  corporation  known  as  the  Victo- 
ria Sanitorium.  This  corporation  took  possession  of  this 
property,  and  one  of  these  heirs  or  owners,  to  wit,  Florence 
E.  Sherbon,  became  and  was  its  secretary,  treasurer,  and 
manager,  had  general  charge  of  its  business,  and  was  in  pos- 
session and  control  of  the  property  for  the  corporation. 
She  testified: 

"My  mother  and  sister  were  in  California.  The  other 
children  are  minors.  My  mother  and  my  sister  left  matters 
in  my  charge,  both  as  to  the  Brown  estate  and  the  Victoria. 
The  improvements  and  repairs  were  made  by  the  Sanito- 
rium under  the  lease  from  the  Brown  heirs  (the  defend- 
ants), and  the  arrangement  was  that  the  Sanitorium  was 
to  make  the  repairs  and  improvements." 

While  so  in  possession  of  the  property,  she  employed 
one  Charles  Nelson  to  erect  certain  buildings  on  it,  and  was 
present  when  the  buildings  were  put  up.  The  material  fur- 
nished for  these  buildings  was  purchased  from  the  plain- 
tiff by  Nelson,  and  was  used  in  the  construction  of  the 
buildings.  The  buildings  consisted  of  a  bam,  with  a  foun- 
dation under  it,  a  "lean-to"  to  the  kitchen,  and  a  chicken 
yard.  The  material  furnished  by  the  plaintiff  for  these 
structures  was  charged  by  it  on  its  books  to  the  Victoria 
Sanitorium.  The  material,  however,  was  used  in  making 
these  permanent  improvements  upon  defendants'  land,  with 
consent  of  the  owners.  Miss  Florence  Sherbon,  called  in 
this  record  Dr.  Sherbon,  was  present,  and  saw  the  build- 
ings constructed.  Her  sister,  Mrs.  Maude  A.  Brown,  was 
present  part  of  the  time. 

There  is  no  question  in  this  record  that  Florence  Sher- 
bon made  the  contract  with  Nelson  for  these  improvements 
upon  this  particular  property.    There  is  no  question  that 
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the  plaintiff  furnished  the  material  that  went  into  the  im- 
provements. It  does  not  appear  affirmatively  for  whom 
Florence  Sherbon  acted,  in  making  her  contract  with  Nel- 
son for  these  improvements.  She  was  one  of  the  owners 
of  the  property.  It  had  been  leased  to  the  Victoria  San- 
itorium.  The  Victoria  Sanitorium  was  in  possession  under 
the  lease.  Florence  Sherbon  was  its  secretary,  treasurer, 
and  manager.  It  appears  that  the  plaintiff  had  a  running 
account  with  the  Victoria  Sanitorium,  and  that,  after  these 
goods  were  purchased  by  Nelson  for  these  structures,  the 
material  was  charged  to  the  Victoria  Sanitorium.  The 
lease  under  which  the  Victoria  Sanitorium  held  possession 
of  the  property  is  not  in  the  record.  It  was  ma'de  by  these 
defendants  to  the  Sanitorium  Company.  The  evidence  is 
that  these  improvements  were  to  be  made  by  the  Sanitorium 
Company  under  the  lease,  under  some  arrangement  with 
defendants,  and  that  the  arrangement  was  that  the  Sanito- 
rium Company  was  to  make  repairs  and  improvements.  It 
does  appear  from  the  testimony  of  Florence  Sherbon 
that  at  least  her  mother  and  her  sister  left  her  in  charge, 
in  a  general  way,  both  of  this  property,  which  is  called  the 
Brown  estate,  and  of  the  Victoria  Sanitorium ;  that  she  was 
in  possession  with  their  authority,  and  with  authority  from 
them  to  take  charge,  in  a  general  way,  of  the  property; 
that,  while  she  waa  in  possession,  she  ordered  these  per- 
manent improvements  to  be  made;  that,  when  they  learned 
of  these  improvements,  they  made  no  objection  to  her  action 
in  placing  them  upon  the  property. 

As  to  these  other  defendants,  the  minors,  Alice  and 
Elizabeth,  there  is  no  showing  in  this  record  that  they  had 
a  guardian,  or  were  represented  by  a  guardian  in  any  of  the 

transactions  here  involved.     In  the  absence 

^*  ^rfiRN^^minora.    ^^  ^^^^  showing  of  authority  to  bind  them, 

we  cannot  assume  that  they  are  bound  by 
any  matters  involved  in  the  right  to  enforce  a  claim  against 
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.their  estate,  8uch  as  is  sought  to  be  enforced  here.  As  to 
these  minor  defendants,  we  think  the  plaintiff  has  made 
no  showing  entitling  it  to  the  foreclosure  of  any  lien  as 
against  their  interest.  But  as  to  these  adult  heirs  (de- 
fendants), a  different  question  arises.  They  entered  into 
a  contract  with  this  Sanitonum  Company  by  which  they 
gave  the  Sanitorium  Company  possession  of  these  prem- 
ises, under  an  arrangement  that  the  Sanitorium  Campany 
was  to  make  repairs  and  improvements  upon  the  premises 
leased.  This  they  had  a  right  to  do.  It  also  appears 
from  this  record  that  the  property  in  question,  called  the 
Brown  estate,  which  evidently  means  the  real  estate  which 
came  to  these  defendantft  through  the  death  of  their  an- 
cestor, was  placed  in  charge  of  Florence  by  these  adult  de- 
fendants. The  extent  of  her  authority  over  the  estate  is 
not  given  in  the  record.  It  is  said  that  they  left  matters 
in  her  charge,  in  a  general  way,  both  as  to  the  Brown  estate 
and  the  Victoria  Sanitorium.  We  assume,  and  must  assume, 
that  it  was  left  in  her  charge  either  as  secretary,  treasurer, 
and  general  manager  of  the  Banitorium  Company,  or  as  the 
representative  of  the  owners.  The  lease  to  which  these  de- 
fendants were  parties  required  the  Sanitorium  Company  to 
make  repairs.  We  may  assume  that  the  authority  for  what 
she  did  is  found  in  this  lease,  given  by  the  owners  to  the 
Sanitorium  Company.  The  right  to  make  repairs  and  im- 
provements, then,  came  through  the  lease  to  the  Victoria 
Sanitorium,  and  through  it  to  Florence.  All  the  authority 
came  from  defendants.  So  we  may  rightfully  assume  that 
it  was  under  this  authority  granted  the  Sanitorium  Com- 
pany that  she  acted  in  making  the  contract  with  Nelson. 
The  authority,  therefore,  came  from  these  adult  defendants 
to  make  these  improvements.  The  exercise  of  the  authority 
granted  bound  these  defendants.  The  record  is  not  as  ex- 
plicit  on  these  points  as  we  would  like  to  have  it,  but  we 
think  enough  is  in  the  record  to  justify  our  conclusion  that 
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Florence  Sherbon  acted  for  the  Sanitorium  Company  and 
for  these  adult  defendants  in  contracting  for  these  improve- 
ments. Here,  the  defendants  were  the  owners  of  the  prop- 
erty. They  leased  it  to  the  Victoria  Sanitorium,  and  con- 
tracted with  the  Sanitorium  to  put  permanent  improvements 
upon  the  leased  premises.  The  permanent  improvements 
put  upon  the  premises  reverted  to  the  owner,  upon  the  ter- 
mination of  the  lease.  It  would  open  the  door  to  groat 
fraud  in  practice  to  allow  the  owner  of  property  to  lease  it 
to  another,  contract  with  the  other  to  put  on  permanent  im- 
provements,— improvements  that  are  only  valuable  when 
standing  upon  the  property, — and  then  say  that  the  ma- 
terialmen and  the  laborers  who  place  these  permanent  im- 
provements upon  defendant's  property  have  no  claim  against 
the  property,  and  must  go  unrewarded  if  the  tenant  is  in- 
solvent. It  would  be  an  invitation  to  short  leases  with 
agreements  in  the  lease  that  the  tenant  should  build  per- 
manent structures  upon  the  premises  during  the  term  of 
the  lease,  and  this  without  jeopardizing  any  interest  which 
the  owner  had  in  the  property,  while  he  greatly  profited 
from  the  transaction.  The  owners  had  a  right  to  put  these 
structures  upon  the  land.  They  contracted  with  the  Sani- 
torium to  make  these  improvements  upon  the  land.  The  im- 
provements were  made  under  the  authority  granted,  and  in 
pursuance  of  the  authority  given.  It  would  be  inequitable 
to  hold  that  the  materialmen  and  the  laborers  should,  un. 
der  a  state  of  facts  as  shown  here,  be  deprived  of  the  benefit 
of  a  statute  made  for  their  protection.  They  have  parted 
with  their  property,  it  has  enhanced  the  value  of  the  de- 
fendant's property,  authority  was  given  by  the  defendants 
to  make  the  improvements,  and  we  think  that  the  interest 
of  these  adult  defendants  in  the  property  should  be  held 
for  the  improvements. 

As  tending  to  support  the  conclusion  we  have  reached, 
see  NelUs  v,  Bellinger ,  6  Hun  (N.  Y.)  560;  Ward  v.  Nolde^ 
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259  Mo.  285;  Moore  v.  Jackson,  49  Cal.  109;  Sullivan  d 
Lafigston  Co.  v.  Richardson,  169  111.  App.  578 ;  Webster  City 
Steel  Radiator  Co,  v.  Chamberlain,  137  Iowa  717;  Janes 
V.  Osborne,  108  Iowa  409 ;  Ehrhardt  Bros.  v.  Columbia  Can- 
dy Co.,  (Mo.)  186  8.  W.  1113. 

Under  the  record  here  made,  we  think  the  plaintiff  had 
a  lien,  and  was  entitled  to  enforce  it  against  the  Interests 
of  the  defendants  Viola  G.  Brown,  Florence  Sherbon,  and 
Maude  A.  Brown,  and  that  a  decree  should  hare  been  en- 
tered by  the  district  court  to  that  effect. 

The  cause  is  reversed  and  remanded  for  a  decree  in  con- 
formity with  this  opinion. — Reversed  and  remanded, 

Preston^  G.  J.,  Ladd  and  Stevens^  JJ.,  concur. 


Hbnrt  Dibcks,  Appellant,  v.  Ernest  Tonne  et  al.. 

Appellees. 

HTGHWAYS:    Law  of  Boad— InabUity  to  Turn  to  Bight.    One  who 

1  knows  that  the  driyer  of  an  approaching  conveyance  is  unable 
to  give  one  half  the  traveled  way  because  of  the  condition 
thereof,  and  who  might  easily  stop  his  own  conveyance,  but 
does  not  do  so,  is  guilty  of  negligence. 

NEOIiiaEll'OB:    Instrnctions— Non-Applicabttity  to  Pleading.    When 

2  plaintiff  and  defendant  both  claim  damages  of  the  other  by  rea- 
son of  the  same  trausaction,  and  on  the  allegation  by  each  that 
the  other  was  negligent  in  said  transaction,  instructions  which 
authorize  the  Jury  to  allow  both  claims  are  wholly  at  war  with 
any  allowable  theory  of  the  law  of  negligence. 

NBOIJOENOE:    Imputed  NegUgence— Use  of  Automobile.    One  who 

3  purchases  an  automobile  for  the  use,  convenience,  and  enjoy- 
ment of  his  family,  and  permits  members  of  his  family  to  use 
it  for  said  purposes,  thereby  constitutes  such  members  his 
agents,  and  the  negligence  of  such  members,  while  so  operat- 
ing said  machine  for  such  purposes,  will  be  imputed  to  the 
principal. 
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Appeal  from  Jones  District  Court. — John  T.  Mofpit,  Judge. 

April  4,  1918. 

Action  for  damages  resulting  from  a  collision  of  two 
automobiles.  Verdict  for  plaintiff  for  fl.OO.  Both  parties 
appeal.  Reversed  on  plaintiff's  appeal;  affirmed  on  de- 
fendant's appeal. 

C.  J.  Lynch  and  J.  C.  France,  for  appellant. 

Chas.  W,  Kepler  d  Son  and  E,  A.  Johnson,  for  appel- 
lees. 

Stevens,  J. — At  the  time  of  the  accident  complained 
of,  plaintiff  and  other  members  of  his  family  were  riding 
in  a  Cadillac  car,  driven  by  his  son  upon  a  public  highway, 

which  had  been  made  slippery  by  a  recent 
1.  HioHWATs:         rain.    Shortly  before  plaintiff's  car  crossed 

law   of   road :  "^  ^ 

{urn"to^  right      ^  culvert,  a  Car  owned  by  defendant  PJmest 

Tonne,  which  was  occupied  by  his  two  minor 
sons,  and  which  was  being  driven  by  S.  Tonne,  the  older  of 
the  two,  appeared  on  the  top  of  a  hill,  about  24  rods  dis- 
tant. The  cars  collided  at  a  point,  apparently,  near  the  foot 
of  the  hill.  Both  cars  were  considerably  broken  and  dam- 
aged. Plaintiff  brings  this  action  for  damages  to  his  car, 
and  for  injuries  alleged  to  have  been  received  by  his  wife, 
whose  claim  therefor  was  duly  assigned  to  him.  Defend- 
ant interposed  a  counterclaim  for  damages  to  his  automo- 
bile. 

At  the  close  of  plaintiff's  evidence,  the  defendant  K. 
Tonne,  appellee  herein,  moved  for  a  verdict  in  his  behalf, 
on  the  ground  that  he  was  in  no  wise  responsible  for  the 
damages  to  plaintiff's  car,  or  to  his  wife,  and  that  the  evi- 
dence whoUv  failed  to  show  that  the  driver  of  the  auto- 
mobile  was  either  the  servant  or  agent  of  defendant,  and 
that  it  appeared  therefrom  that  said  driver  was  driving 
the  car  for  his  own  benefit  and  pleasure,  and  that,  if  neg- 
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ligent  in  the  operation  thereof,  same  should  not  be  imputed 
to  the  defendant.  At  the  close  of  the  evidence,  plaintiff 
moved  for  a  verdict  in  his  favor  on  defendant's  counter- 
claim, and  that  same  be  withdrawn  from  the  consideration 
of  the  jui"y.  Both  motions  were  overruled.  The  jury  re- 
turned a  verdict  for  plaintiff  in  the  sum  of  Jl,.  on  which 
verdict  judgment  was  duly  entered.  Plaintiff  and  defend- 
ant E.  Tonne  both  appeal.  As  plaintiff's  appeal  was  per- 
fected first,  he  will  be  treated  as  the  appellant. 

I.  We  will  dispose  first  of  the  questions  presented  by 
plaintiff  upon  his  appeal.  The  negligence  charged  in  de- 
fendant's counterclaim  is  that  plaintiff  permitted  his  minor 
son,  who  was  inexperienced  and  incompetent,  to  drive  the 
car,  upon  the  occasion  in  question;  that  the  son  failed  to 
turn  to  the  right  soon  enough  to  permit  defendant  to  pass, 
and  at  a  point  where  he  could  easily  have  done  so;  that 
the  son  failed  to  give  one  half  of  the  highway,  and  to  stop 
his  car  after  he  knew,  or,  by  the  exercise  of  ordinary  care, 
should  have  known,  that  he  was  unable  to  get  the  same  out 
of  the  rut  on  the  left  side  of  the  highway.  The  evidence 
showed  that  a  rut  had  been  formed  on  each  side  of  the 
traveled  portion  of  the  highway,  and  that  it  was  very  diffi- 
cult for  the  driver  of  plaintiff's  car  to  get  the  hind  wheels 
out  of  the  same. 

The  evidence  further  disclosed,  without  conflict,  that 
the  driver  of  defendant's  car  was  coasting  down  the  hill 
w'ithout  power,  with  the  left  wheels  of  the  car  in  the  rut  on 
the  right  side  of  the  track  in  which  were  the  left  wheels  of 
plaintiff's  car;  that  the  driver  of  plaintiff's  car  attempted 
to  turn  the  same  out  of  the  road  to  the  right,  but  the  hind 
wheels  slid  in  the  rut,  and  he  was  unable  to  get  the  car  out 
of  the  rut.  The  defendant  S.  Tonne,  who  was  driving  the 
car,  observed  the  situation  of  plaintiff's  car  and  the  effort 
of  the  driver  thereof  to  get  the  same  out  of  the  way,  but 
continued  to  coast  down  the  hill,  with  the  left  wheel  of  his 
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car  in  the  rut  ou  the  left  side  of  plaintiff.  It  must  have 
been  apparent  to  the  defendant  S,  Tonne  that,  unless  he 
turned  further  to  the  right,  a  collision  was  unavoidable. 
Had  the  driver  of  plaintiff's  car  stopped  with  the  left  hind 
wheel  in  the  rut  on  the  left  side  of  the  road,  unless  the  de- 
fendant turned  further  to  the  right,  or  stopped,  it  would 
not  have  avoided  the  collision.  The  defendant  S.  Tonne 
testified  that  he  made  no  effort,  after  he  discovered  that  the 
driver  of  plaintiff's  car  was  unable  to  get  out  of  the  road, 
to  avoid  the  collision.  He  saw  the  peril  of  plaintiff's  car 
when  he  was  six  rods  away,  and  when  he  had  his  car  under 
full  control,  and  there  was  nothing  to  prevent  him  from 
turning  to  the  right,  and  thereby  avoiding  a  collision.  It 
is  no  excuse  for  him  now  to  say  that  he  mistakenly  thought 
that  plaintiff's  car  would  get  out  of  the  way.  The  danger 
of  a  collision  must  have  been  apparent  to  him,  and  he 
should  not  have  taken  chances.  Of  course,  it  was  the  duty 
of  the  driver  of  plaintiff's  car  to  turn  to  the  right,  and  give 
one  half  of  the  highway;  but,  by  reason  of  his  inability  to 
get  the  hind  wheel  of  the  car  out  of  the  rut,  he  was  unable 
to  do  this. 

We  fail  to  discover  any  evidence  in  the  record  tending 
to  show  negligence  on  the  part  of  the  driver  of  plaintiff's 
car.  No  evidence  was  offered  tending  to  show  that  he  was 
inexperienced  or  incompetent.  The  jury  may  have  found 
against  the  defendant  on  its  counterclaim,  in  which  event, 
discussion  of  this  question  would,  of  course,  be  unneces- 
sary; but,  for  reasons  hereafter  appearing,  it  is  impossible 
to  tell  whether  the  jury  found  against  defendant  on  the 
counterclaim  or  for  both  plaintiff  and  defendant.  The  mo- 
tion to  direct  a  verdict  for  plaintiff  upon  the  counterclaim 
and  to  withdraw  the  same  from  the  consideration  of  the 
jury  should  have  been  sustained. 

II.  Following  the  custoihary  instructions  upon  the 
question  of  negligence,  the  court  gave  the  following: 
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"If  you  find  from  the  evidence  that  the  plaintiff  ils  en- 
titled to  recover  some  amount  upon  this  pe- 
^  in8?ructt^":*       tition  agaiust  the  defendant  E.  Tonne,  and 
fty* fo*  piSd-        that  the  defendant  E.  Tonne  is  entitled  to  re- 

Ing. 

cover  some  amount  against  the  plaintiff  on 
his  counterclaim,  then  you  will  take  the  lesser  from  the 
greater  amount,  and  return  your  verdict  for  the  difference 
in  favor  of  the  party  entitled  thereto.  If  the  amounts  are 
equal,  your  verdict  should  be  for  the  defendant  E.  Tonne." 

The  error  in  this  instruction  is  manifest.  If  plaintiff 
was  guilty  of  negligence  contributing  to  the  injury  com- 
plained of,  he  could  not  recover.  Likewise,  if  the  defend- 
ant was  guilty  of  negligence  contributing  thereto,  he  could 
not  recover.  Plaintiff  was  entitled  to  recover,  if  at  all, 
only  if  it  appeared  from  a  preponderance  of  the  evidence 
that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  damages  sustained,  and  that  plaintiff  was  with- 
out fault  on  his  part.  The  same  rule  applied  to  defend- 
ant's counterclaim.  The  jury  could  not  have  found  in  fa- 
vor of  both  plaintiff  and  defendant.  There  was  no  theory 
upon  which  a  verdict  could  be  i-etumed  in  favor  of  the 
party  suffering  damages  in  a  greater  amount.  There  must 
have  been  a  verdict  for  plaintiff  in  some  amount,  or  for  the 
defendant  in  some  amount,  or  for  the  defendant  without 
naming  any  amount.  No  special  interrogatories  were  sub- 
mitted to  the  jury,  and  it  is  impossible  to  tell  by  what 
method  the  verdict  was  arrived  at.  If  plaintiff  was  en- 
titled to  recover,  the  verdict,  under  the  undisputed  evidence, 
should  have  been  for  a  more  substantial  sum.  It  cannot  be 
said  that  the  instruction  was  without  prejudice.  For  the 
reasons  stated,  the  judgment  of  the  court  below  must  be 
reversed  upon  plaintiff's  appeal. 

III.  We  come  now  to  the  questions  presented  upon  de- 
fendant's appeal.  We  need  only  consider  in  detail  his  con- 
tentiqn  that  his  son,  who  was,  at  the  time  of  the  acts  com- 
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plained  of,  operating  the  car,  was  not  act- 
3.  nboligbnce  :       ing  for  OF  OH  behalf  of  defendant,  cither  as 

Imputed  neg]i-  ^  ' 

futSmobife.  ""^     ^^^  servant  or  agent,  and  that,  tlierefore,  if 

negligent,  the  same  cannot  be  charged 
against  appellee,  and  that  his  motion  for  a  directed  verdict 
in  his  favor  should  have  been  sustained. 

There  is  some  conflict  in  the  holding  of  the  courts  in 
different  jurisdictions  upon  the  question  of  the  father's  lia- 
bilitj^  for  damages  resulting  from  the  negligent  operation  of 
an  automobile  by  his  minor  son.  We  held  the  husband  Ha 
ble  in  Crawford  v.  McElhinney,  171  Iowa  GOO,  in  an  action 
brought  to  recover  damages  claimed  to  have  been  caused  by 
the  negligence  of  the  wife  in  driving  his  automobile,  at  a 
time  when  he  was  present,  on  a  sight-seeing  trip.  The  car 
was  being  operated  with  his  permission,  and  for  the  pleasure 
of  both.     The  court  said  : 

"It  is  not  contended  by  defendant  that  the  wife  may 
not  be  an  employee  or  agent  of  her  husband.  It  is  doubt- 
less true  that  the  mere  existence  of  the  relation  of  husband 
and  wife  will  not  create  the  relation  of  master  and  servant, 
or  agent  on  the  part  of  the  wife,  so  as  to  render  the  husband 
liable  for  negligence  in  operating  his  automobile;  but  here 
there  are  other  circumstances.  It  is  further  shown  that 
the  wife  acted  as  the  chauffeur  of  the  car  bought  by  the 
husband  for  the  use  of  both  of  them,  and  in  the  particular 
instance,  it  was  being  used  for  the  mutual  pleasure  of  both. 
In  the  instant  case,  if  defendants  were  engaged  in  a  common 
enterprise,  or  if  Mrs.  McElhinney  was  the  employee  and 
agent  of  her  husband  at  the  time,  in  the  use  of  the  car  by 
his  authority,  for  some  purpose  for  which  the  car  was 
bought  and  kept  by  him,  they  would  both  be  liable  for  her 
negligence  in  such  use." 

The  doctrine  of  this  case  was  re-affirmed  in  Sultzlnch 
V,  F^mith,  174  Iowa  704;  and  ifl  Lemke  t\  Ady,  159  N.  W. 
1011   (not  officially  reported),  we  approved  an  instj-nction 
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containing  the  following  language: 

"If  a  man  owns  a  car  which  he  keeps,  among  other 
things,  for  use  as  a  pleasure  vehicle  by  his  family,  and  per- 
mits his  son  to  drive  it,  if  his  son  takes  the  mother  out  for 
a  drive  in  the  car,  the  son  would  be  the  agent  of  the  father, 
and  the  car,  under  such  circumstances,  would  be  used  in 
the  father^s  service,  the  furnishing  of  comforts  and  enjoy 
ments  within  his  means  to  his  wife  and  family  being  part  of 
a  father's  business  or  service." 

The  court  in  the  opinion  said : 

"The  testimony  tended  to  show  that  the  auto  was  kept 
for  the  pleasure  and  amusement  of  the  family;  that  both 
the  son  and  the  father  drove  it;  that  the  mother  ofttimes 
directed  its  use;  and  that  it  was  kept  not  only  for  family 
use,  but  for  the  entertainment  of  guests.  On  the  day  of  the 
accident,  the  son  drove  the  machine,  and  his  mother,  with 
two  visiting  guests,  were  being  taken  on  a  pleasure  trip 
from  West  Liberty  to  Iowa  City." 

The  holding  of  the  foregoing  cases  finds  support  in  the 
following:  ^towe  v.  Morris^  147  Ky.  38G  (144  S.  W.  52)  ; 
McNeal  v.  McKain,  33  Okla.  449  (126  Pac.  742)  ;  IMrch  i\ 
Aba'cromhie,  74  Wash.  486  (133  Pac.  1020)  ;  Smith  v.  Jor- 
dan, 211  Mass.  269  (97  Ts^  E.  761)  ;  Knyser  v.  Van  Nest,  125 
Minn.  277  (146  N.  W.  1091). 

In  the  case  at  bar,  the  evidence  tended  to  show  that 
defendant  and  his  family  had  formerly  resided  near  Clar- 
ence, and  were  members  of  an  evangelical  church  at  that 
place;  that,  on  account  of  the  distance,  he  purchased  the 
automobile  for  general  use,  and  particularly  for  the  use  of 
himself  and  family  in  attending  church ;  that  he  had  never 
operated  the  car,  and  the  two  sons,  who  were  in  the  car  at 
the  time  of  the  accident,  were  the  only  members  of  his  fam 
ily  who  had  done  so.  The  sons  were  members  of  a  young 
people's  society  of  the  church,  and  had  been  requested  to 
attend  a  meeting  thereof  on  the  day  in  question.     They 
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took  the  car  with  the  knowledge  and  consent  of  appellee. 
There  was  no  evidence  tending  to  show  that  they  left  home 
with  the  car  for  any  other  purpose  than  that  of  attending 
the  meeting.  They  were  engaged  in  using  the  car  for  one 
of  the  purposes  for  which  the  same  was  purchased  by  ap- 
pellee. That  he  was  interested  in  having  his  sons  attend 
the  church  of  which  the  family  were  members  may  well  be 
assumed. 

The  case  is  ruled  by  our  prior  holdings ;  and,  while  the 
father  is  not  liable  for  the  torts  of  the  son  because  of  the 
relationship  alone^  we  think  there  was  eridence  upon  which 
the  case  should  have  been  submitted  to  the  jury,  and  the 
court  did  not  commit  error  in  overruling  defendant's  mo- 
tion for  a  directed  verdict.  In  view  of  our  conclusion,  we 
need  not  consider  defendant's  exceptions  to  the  court's  in- 
struction upon  this  question. 

Other  alleged  errors  discussed  by  counsel  are  not  likely 
to  arise  upon  a  retrial  of  this  case,  and  we  need  not  fur- 
ther discuss  them.  For  the  reasons  indicated,  the  judgment 
of  the  lower  court  is — Reversed  on  plaintiff's  appeal;  af- 
firmed on  defendant's  appeal. 

Preston,  C.  J.,  Evans  and  Qaynob,  JJ.,  concur. 


William  E.  Forsyth  et  al.,  Appellees,  v.  J.  M.  Lobaugh 

et  al.,  Appellants. 

MORTGAGES:    Bedemptlon — Sale  of  Bqnlty— Specific  Perfonnance. 

Evidence  held  sufficient  to  sustain  a  finding  that  a  conveyance 
of  mortgage-foreclosed  premises  by  the  owner  was  on  the  con- 
sideration that  grantee  discharge  specified  encumbrances. 

Appeal  from  Cedar  District  Court, — F.  O.  Ellison,  Judge. 

April  4,  1918. 
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Suit  in  equity  for  specific  performance  and  other  re- 
lief in  equity.  The  facts  are  fully  stated  in  the  opinion. — 
Affirmed. 

Kirkland  d  White,  for  appellants. 

Homiel  &  Mather,  Treichler  d  Treichler,  and  Butcher, 
Davis  d  Hambrecht,  for  appellees. 

Stevens^  J. — Plaintiffs,  on  and  prior  to  P^ebruary  14, 
1913,  were  the  owners  of  a  tract  of  200  acres  of  land  in 
Cedar  County,  Iowa,  which  was  encumbered  by  numerous 
mortgages.  George  J.  Nicolaus,  the  holder  of  the  first 
mortgage,  instituted  proceedings  to  foreclose  the  same, 
and  the  remaining  mortgagees  appeared  and  filed  petitions 
in  intervention.  On  May  31,  1915,  judgment  and  decree 
were  entered  on  each  of  the  notes  secured  by  the  several 
mortgages,  and  the  liens  thereof  were  established  In  the 
following  order:  George  J.  Nicolaus,  $23,864.73;  Emma  S. 
Reeder,  |4,488.43;  City  National  Bank,  f 3,175.90;  Smith 
&  Havard,  |5,722.57;  Drumm  Commission  Company, 
?6,362.34 ;  O.  C.  Pennock,  $3,316.48.  Special  execution  was 
issued  on  the  Nicolaus  judgment,  and  the  land  sold  there- 
under to  him  for  the  full  amount  thereof,  and  sheriff's  cer- 
tificate issued  to  Nicolaus  as  purchaser. 

It  will  be  observed  that  Smith  &  Havard,  intervenors 
herein,  held  the  fourth  mortgage,  and  that  their  lieu  was 
established,  subject  to  the  three  preceding  mortgages. 
They  did  not  redeem  from  the  sale  under  the  first  mortgage, 
but,  on  January  29,  1916,  took  an  assignment  of  the  first, 
second,  and  third  mortgages,  and  of  the  sheriff's  certificate. 

On  or  about  February  24,  1916,  J.  M.  Lobaugh,  repre- 
senting the  Drumm  Commission  Company,  procured  a  quit 
claim  deed  from  plaintiffs,  conveying  tlie  land  in  question, 
together  with  the  right  of  redemption,  to  him.    Within  the 
time  allowed  by  law  to  the  owner,  the  defendant  paid  to  the 
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clerk  of  the  district  court  of  Cedar  County  $26,574.11,  for 
the  purpose  of  redeeming  from  the  sheriff's  sale.  At  this 
time,  the  amount  of  the  claims  held  by  intenenor  was  ap- 
proximately ¥14,684.67. 

On  July  20,  1916,  plaintiffs  commenced  this  suit,  al- 
leging in  their  petition  that  the  quitclaim  deed  conveying 
to  Lobaugh  the  200-acre  tract,  together  with  the  equity  of 
redemption,  was  made  upon  the  express  agreement  and 
understanding  with  plaintiffs  that  Lobaugh  would  pay  all 
liens  prior  to  that  of  the  Dmmm  Commission  Company, 
and  in  consideration  thereof,  together  with  the  release  by 
the  Drumm  Commission  Company  of  its  lien  and  judgment 
against  plaintiffs.  The  relief  prayed  is  that  the  defendant 
be  compelled  to  specifically  perform  said  contract,  or  that 
the  deed  be  cancelled  and  set  aside;  that  the  court  made 
suitable  provision  for  the  adjustment  and  settlement  of  the 
rights  of  plaintiffs,  intervenors,  and  the  defendants  here- 
in. Except  tlie  necessary  formal  matters,  the  allegations  of 
intervenors'  i)etition  and  the  relief  prayed  are  substantially 
the  same  as  that  of  plaintiff.  The  court  found  In  its  de- 
cree that  the  consideration  for  the  quitclaim  deed  and  the 
assignment  of  plaintiff's  equity  of  redemption  was  the 
agreement  of  the  defendant  Lobaugh  to  take  care  of  and 
pay  the  prior  liens,  and  to  receipt  in  full  and  cancel  all 
claims  and  judgments  against  the  plaintiffs. 

Counsel  for  appellant  frankly  concede  that,  if  the  con- 
clusion of  the  trial  court  upon  the  facts  is  sustained  upon 
this  appeal,  the  judgment  and  decree  entered  below  should 
be  affirmed.  The  purpose  of  the  Drumm  Commission  Com- 
pany in  obtaining  the  quitclaim  deed  and  plaintiff's  right 
of  redemption  was  to  extend  the  time  within  which  it 
could  redeem  from  the  prior  judgments.  Inter\'enors  al- 
lege in  their  petition  that  they  took  the  assignments  of  the 
prior  judgments  and  purchased  the  sheriff's  certificate  of 
sale  in  reliance  upon  an  oral  agreement  with  William  E. 
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Forsyth  that  he  would  hold  his  title  and  equity  of  redemp- 
tion for  the  benefit  of  intervenors,  and  not  make  any  trans- 
fer thereof  in  any  form  i)rejudieial  to  them ;  that  they  did 
not  know  of  the  execution  of  the  quitclaim  deed  and  as- 
signment of  the  equity  of  redemption  to  Lobaugh  until  after 
the  time  for  redemption  from  the  Nicolaus  judgment  had 
expired. 

The  defendants,  within  the  time  allowed  by  law,  re- 
deemed from  the  sheriff's  sale  by  depositing  with  the  clerk 
$26,574.11,  the  full  amount  necessary  for  that  purpose. 
The  result,  therefore,  was  that  intervenors,  who,  as  stated 
above,  were  the  owners  of  judgments  against  plaintiffs  for 
something  over  $14,000,  in  addition  to  the  amount  repre- 
sented by  the  certificate  of  purchase,  lost  their  lien  upon 
the  .land,  and  defendant  obtained  title  thereto  by  paying 
the  amount  necessary  to  redeem  from  the  sheriff's  sale, 
which,  added  to  the  judgment  of  the  Drumm  Commission 
Company,  was  much  less  than  the  fair  value  thereof,  which 
was  estimated  by  the  several  witnesses  called  by  plaintiffs 
at  from  $200  to  |22.5  per  acre.  This  left  plaintiff  indebted 
to  intervenor  for  the  amount  of  the  judgments  held  by  it, 
and  defendant  in  a  position  to  receive  full  payment  of  its 
judgment,  together  with  the  amount  paid  to  redeem  from 
the  sheriff's  sale,  and  a  handsome  profit  besides. 

The  evidence  relating  to  the  transaction  between  plain- 
tiffs and  Lobaugh,  as  the  result  of  which  the  quitchiim  deed 
conveying  to  him  the  200-acre  tract,  together  with  the  equi- 
ty of  redemption,  was  executed,  in  substance  was  that,  on 
or  about  the  24th  day  of  February,  1916,  Lobaugh,  with 
O.  C.  Pennock,  a  brother-in-law  of  the  plaintiff  William  E. 
Forsyth's,  went  to  the  latter's  home,  where  he  proposed 
said  conveyance.  This,  according  to  the  testimony  of  plain- 
tiff, he  declined  to  make,  for  the  reason  that  he  was  un- 
willing to  do  anything  to  prejudice  the  interests  of  the 
prior  lien  holders,  or  to  sign  any  instrument  until  he  had 
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consulted  his  attorney.  He  further  testified  that  Lobaugh 
agreed,  in  consideration  for  the  quitclaim  deed  conveying 
to  him  the  land  and  the  equity  of  redemption,  that  he 
would  pay  off  and  satisfy  in  full  all  prioi*  liens  and  encum- 
brances against  the  land,  release  the  judgments  and  all 
claims  in  favor  of  the  Dnimm  Commission  Company,  in- 
cluding a  mortgage  upon  a  35-acre  tract  owned  by  plaintiff, 
in  addition  to  the  200  acres  which  had  been  sold  at  sheriff's 
sale;  that  he  repeatedly  told  him  he  would  not  execute  the 
deed  unless  the  defendant  would  do  this.  Pennock  testi- 
fied in  chief  that  Lobaugh  assented  to  this,  but  was  some- 
what less  positive  upon  cross-examination.  Another  wit- 
ness testified  that  Lobaugh  told  him,  in  August,  1916,  that 
he  had  agreed  to  pay  off  the  claims  ahead  of  the  Dmmm 
Commission  Company,  but  that  the  attorney  for  Nicolaus 
had  slept  on  his  rights,  and  that  he  did  not  then  have  to 
do  so.  Lobaugh  frankly  admitted  that,  at  the  time  he  pro- 
cured the  execution  of  the  quitclaim  deed,  he  fully  expected 
to  pay  the  prior  indebtedness.  This,  of  course,  was  neces- 
sary, in  case  interveners  redeemed  from  the  sheriff's  sale, 
to  protect  the  judgment  in  favor  of  the  Drumm  Commis- 
sion Company.  No  other  consideration  was  paid  for  the 
deed  and  assignment,  except  the  alleged  agreement  of  de- 
fendant to  pay  and  settle  all  prior  encumbrances,  and  the 
release  of  the  judgment  of  the  Drumm  Commission  Com- 
pany and  of  its  mortgage  upon  the  35-acre  tract,  which,  on 
account  of  prior  liens,  was  clearly  of  no  value.  Lobaugh, 
however,  denied  that  he  at  any  time  agreed  that  the  Drumm 
Commission  Company  or  he  himself  would  pay  the  prior 
encumbrances;  and  some  correspondence,  between  himself 
and  the  attorneys  for  plaintiff,  offered  in  evidence  by  him, 
tended  in  some  degree  to  sustain  his  theory  of  the  transac- 
tion, but,  when  viewed  in  the  light  of  all  the  evidence,  is 
not  persuasive.  The  court  below  found  an  express  agree- 
ment on  the  part  of  the  defendant,  in  consideration  of  the 
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execution  of  the^ quitclaim  deed  to  hitn,  to  pay  off  and  satis- 
fy the  prior  liens,  and  to  release  all  claims  held  by  the 
Dmmm  Commission  Company  against  the  plaintiff^  and  a 
decree  was  entered  in  accordance  with  this  finding.  It 
may  be  that  intervenors  were  somewhat  careless  in  failing 
to  redeem  from  the  sheriff's  sale,  but  they  did  not  know  of 
the  quitclaim  deed  to  defendant,  and  evidently  felt  secure 
in  the  belief  that  plaintiff  could  and  would  not  redeem,  and 
that  the  time  within  which  defendant  could  do  so  had  ex- 
pired. If  appellant's  contention  were  to  prevail  herein, 
the  Drumm  Commission  Company  would  be  in  a  position 
to  obtain  full  payment  of  the  amount  paid  for  redemption, 
its  own  judgment,  and  a  substantial,  profit  on  the  sale 
of  the  land,  whereas  plaintiff  would  be  left  with  unsatisfied 
judgments  against  him  for  (14,000.  It  is  claimed  that  he  is 
insolvent,  but  whether  solvent  or  not,  he  had  a  right  to  have 
the  full  value  of  the  land  applied  to  the  discharge  of  the 
liens  established  against  it.  Under  the  agreement  found 
by  the  court,  defendant  was  required  to  pay  all  of  the  liens 
that  were  superior  to  that  of  the  Drumm  Commission  Com- 
pany, and  to  also  release  its  judgment  and  the  mortgage 
held  by  it  upon  the  35-acre  tract. 

In  our  opinion,  this  finding  is  amply  sustained  by  the 
evidence,  and  we  are  not  disposed  to  interfere  therewith. 
It  is  our  conclusion,  therefore,  that  the  judgment  and  de- 
cree of  the  lower  court  should  be,  and  it  is, — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Mary  E.  Griffith,  Appellee,  v.  Cole  Brothers  et  al.. 

Appellants. 

MA8TEB  AKD  SEBVANT:     Workmen's  Oompensation  Act — Juris- 
1    diction  of  Oonrt  to  Review  Decision  of  Indnstrial  Oommlssloner. 
The  jurisdiction  of  the  district  court  to  enter  a  decree  Hn  ac- 
cordance"* with  the  order  or  decision  of  the  Industrial  Commls- 
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car  in  the  rut  ou  the  left  side  of  plaintiff.  It  must  have 
been  appar^it  to  the  defendant  S.  Tonne  that,  unless  he 
turned  further  to  the  right,  a  collision  was  unavoidable. 
Had  the  driver  of  plaintiff's  car  stopped  with  the  left  hind 
wheel  in  the  rut  on  the  left  side  of  the  road,  unless  the  de- 
fendant turned  further  to  the  right,  or  stopped,  it  would 
not  have  avoided  the  collision.  The  defendant  S.  Tonne 
testified  that  he  made  no  effort,  after  he  discovered  that  the 
driver  of  plaintiff's  car  was  unable  to  get  out  of  the  road, 
to  avoid  the  collision.  He  saw  the  peril  of  plaintiff's  car 
when  he  was  six  rods  away,  and  when  he  had  his  car  under 
full  control,  and  there  was  nothing  to  prevent  him  from 
turning  to  the  right,  and  thereby  avoiding  a  collision.  It 
is  no  excuse  for  him  now  to  say  that  he  mistakenly  thought 
that  plaintiff's  car  would  get  out  of  the  way.  The  danger 
of  a  collision  must  have  been  apparent  to  him,  and  he 
should  not  have  taken  chances.  Of  course,  it  was  the  duty 
of  the  driver  of  plaintiff's  car  to  turn  to  the  right,  and  give 
one  half  of  the  highway;  but,  by  reason  of  his  inability  to 
get  the  hind  wheel  of  the  car  out  of  the  rut,  he  was  unable 
to  do  this. 

We  fail  to  discover  any  evidence  in  the  record  tending 
to  show  negligence  on  the  part  of  the  driver  of  plaintiff's 
car.  No  evidence  was  offered  tending  to  show  that  he  was 
inexperienced  or  incompetent.  The  jury  may  have  found 
against  the  defendant  on  its  counterclaim,  in  which  event, 
discussion  of  this  question  would,  of  course,  be  unneces- 
sary; but,  for  reasons  hereafter  appearing,  it  is  impossible 
to  tell  whether  the  jury  found  against  defendant  on  the 
counterclaim  or  for  both  plaintiff  and  defendant.  The  mo- 
tion to  direct  a  verdict  for  plaintiff  upon  the  counterclaim 
and  to  withdraw  the  same  from  the  consideration  of  the 
jury  should  have  been  sustained. 

II.  Following  the  customary  instructions  upon  the 
question  of  negligence,  the  court  gave  the  following: 
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"If  you  find  from  the  evidence  that  the  plaintiff  i^  en- 
titled to  recover  some  amount  upon  this  pe- 
insfnicttSa":'      tition  agaiust  the  defendant  E.  Tonne,  and 
fty°S?  plead-        that  the  defendant  E.  Tonne  is  entitled  to  re- 

ing. 

cover  some  amount  against  the  plaintiff  on 
his  counterclaim,  then  you  will  take  the  lesser  from  the 
greater  amount,  and  return  your  verdict  for  the  difference 
in  favor  of  the  party  entitled  thereto.  If  the  amounts  are 
equal,  your  verdict  should  be  for  the  defendant  E.  Tonne." 

The  error  in  this  instruction  is  manifest.  If  plaintiff 
was  guilty  of  negligence  contributing  to  the  injury  com- 
plained of,  he  could  not  recover.  Likewise,  if  the  defend- 
ant was  guilty  of  negligence  contributing  thereto,  he  could 
not  recover.  Plaintiff  was  entitled  to  recover,  if  at  all, 
only  if  it  appeared  from  a  preponderance  of  the  evidence 
that  the  negligence  of  the  defendant  was  the  proximate 
cause  of  the  damages  sustained,  and  that  plaintiff  was  with- 
out fault  on  his  part.  The  same  rule  applied  to  defend- 
ant's counterclaim.  The  jury  could  not  have  found  in  fa- 
vor of  both  plaintiff  and  defendant.  There  was  no  theory 
upon  which  a  verdict  could  be  returned  in  favor  of  the 
party  suffering  damages  in  a  greater  amount.  There  must 
have  been  a  verdict  for  plaintiff  in  some  amount,  or  for  the 
defendant  in  some  amount,  or  for  the  defendant  without 
naming  any  amount.  No  special  interrogatories  were  sub- 
mitted to  the  jury,  and  it  is  impossible  to  tell  by  what 
method  the  verdict  was  arrived  at.  If  plaintiff  was  en- 
titled to  recover,  the  verdict,  under  the  undisputed  evidence, 
should  have  been  for  a  more  substantial  sum.  It  cannot  be 
said  that  the  instruction  was  without  prejudice.  For  the 
reasons  stated,  the  judgment  of  the  court  below  must  be 
reversed  upon  plaintiff's  appeal. 

III.  We  come  now  to  the  questions  presented  upon  de- 
fendant's appeal.  We  need  only  consider  in  detail  his  con- 
tention that  his  son,  who  was,  at  the  time  of  the  acts  com- 
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1.  Mastbb  and 

8BBVANT : 

Workmen's 
Compensation 
Act:    Jurisdic- 
tion or  court 
to  review  de- 
cision of  in- 
dustrial  com- 
missioner. 


Salinger,  J. — I.    The  statute  (Section  34,  Chapter  147, 
Acts  of  the  Thirty-fifth  General  Assembly)  provides  that: 
"Any  party  in  interest  may  present  certified  copy  of 
an  order  or  decision  of  the  commissioner  or 
a  decision  of  an  arbitration  committee  from 
which  no  claim  for  review  has  been  filed 
•    *    *    or  a  memorandum  of  agreement 
approved  by  the  commissioner,  and  all  pa- 
pers in  connection  therewith,  to  the  district 
court    ♦     ♦     •     whereupon  said  court  shall 
render  a  decree  in  accordance  therewith." 

The  position  of  appellants  is  that  the  district  court  had 
no  power  to  do  what  it  did,  because  the  words  "in  accord- 
ance therewith"  refer  to  the  order  or  decision,  and  noth- 
ing else,  and  that  the  formulation  of  decree  cannot  be  af- 
fected by  the  words  "all  papers  in  connection  with  same:" 
in  fewer  words,  that  the  district  court  is  bound  by  the  final 
conclusion  reached,  and  cannot  consider  the  record  upon 
which  the  conclusion  certified  rests.  Appellants  insist  this 
contention  is  sustained  because  it  was  said,  in  Fischer  v. 
Priehe,  178  Iowa  512: 

"It  was  not  within  the  authority  of  the  court  to  re- 
view or  reverse  or  modify  the  award.  Its  function  in  the 
matter  was  simply  to  receive  the  award  certified  to  it  and 
'render  a  decree  in  accordance  therewith  and  notii^  the 
parties.'  This  is  what  seeme  to  have  been  done,  and  we  find 
no  error  therein." 

That  this  is  purely  arguendo,  is  not  necessary  to  de- 
cision, and  does  not  decide  what  appellant  claims,  is  made 
manifest  by  consideration  of  the  situation  to  which  these 
words  were  addressed.  The  complaint  was  that  the  dis- 
trict court  had  made  an  allowance  which  the  commis- 
sioner had  not  made.  We  held  that  the  commissioner  did 
make  such  allowance,  that  it  is  not  objected  to,  and,  in 
effect,  that  insufficiept  objection  is  made  to  whatever  the 
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1  district  couri;  did  do.    It  is  manifest  that,  when  we  found 

the  court  had  made  no  original  allowance,  it  became  utteriy 
unnecessary  to  determine  whether  it  had  power  to  make 
one. 

The  Fischer  case  makes  no  reference  to  Hunter  v.  Col- 
fax Cons.  Coal  Co.,  175  Iowa  245,  and  indeed,  refers  to  no 
decision.  In  the  Hunter  case,  at  308,  we  deal  with  an  ex- 
press objection  that  the  act  works  "an  improper  delegation 
.  of  judicial  power,  and  a  denial  of  judicial  hearing;  that  the 
courts  are  compelled  to  enter  judgment  upon  the  award 
without  further  hearing;  that  there  is  no  provision  for  ap- 
peal from  the  judgment  on  the  award  except  the  limited 
one  permitted  by  the  act ;  that  the  judgment  must  be  mod- 
ified by  the  court,  if  modified  by  the  commissioner,  and  that 
this  works  a  denial  of  and  taking  property  without  due 
process  of  law."  It  is  self-evident  that  to  pass  upon  this 
objection  made  it  necessary  to  determine  whether  the  pow- 
ers given,  or  the  limitations  put  upon,  the  district  court 
made  the  statute  vulnerable  to  these  objections.  Of  course, 
this  could  not  be  determined  without  bindingly  passing 
upon  what  these  powers  and  limitations  are.  We  found 
them  to  be  of  such  character  as  that  the  objections  were 
not  well  taken. 

We  hold,  first,  there  is  no  ouster  of  the  courts  where 
the  act  is  rejected,  and  then  proceed  to  say: 

"A  somewhat  more  difficult  question  arises  when  the 
provisions  of  the  act  are  accepted.  In  that  case,  if  the 
parties  cannot  come  to  an  agreement,  compensation  fixed 
by  statute  schedule  is  awarded  by  arbitration  provided  for 
in  the  act.  In  a  sense,  then,  the  acceptance  of  the  statute 
operates  to  take  from  the  courts  so  much  of  the  contro- 
versy as  is  determined  by  the  applying  of  the  statute  sched- 
ules through  the  agency  of  the  statute  arbitrators.  Before 
we  reach  the  question  whether,  if  this  constitute  a  total 
ouster  of  the  jurisdiction  of  the  courts,  it  would  invalidate 
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the  act,  we  of  course  have  to  determine  whether  such  total 
ouster  is  so  effected.  We  are  forced  to  deal  with  this  ques- 
tion as  one  of  first  impression,  because  no  decision  that  sus- 
tains the  Compensation  Act  of  other  states  is  applicable. 
The  Washington  Act  and  that  of  Massachusetts  reserve  re- 
course to  the  courts  and  full  judicial  review.  In  Sahre^s 
case  (Vt),  85  Atl.  694,  695,  a  delegation  is  sustained  be- 
cause^ in  the  end,  the  matter  may  get  to  the  Supreme  Court 
and  have  full  review.  Borgnis  v.  Folk  Co.,  (Wis.)  133 
N.  W.  209,  sustains  the  Wisconsin  act,  with  a  holding  that 
there  is  review  if  the  act  be  without  power,  or  fraudulent; 
that,  if  the  board  act  without  or  in  excess  of  its  jurisdic- 
tion, there  mav  be  action  in  court  to  set  aside  the  award, 
and  that  this  may  also  be  done  if  its  findings  of  fact  are  not 
supported  by  the  evidence.  Our  act  has  no  such  reserva- 
tions, in  terms,  and,  therefore,  these  decisions  afford  us  no 
light.''   (314,  315). 

In  determining  that  there  is  not  a  total  ouster  of  the 
courts,  and  that,  therefore,  the  act  is  valid,  we  group  certain 
things  as  being  jurisdictional, — things  upon  which  the  power 
of  the  statute  tribunals  to  act  at  all  hinges.  On  this  head, 
we  said : 

"The  very  basis  of  power  to  award  compensation  under 
the  act  is  that  its  provisions  must  first  be  accepted ;  that  the 
claimant  must  be  an  employe;  that  he  must  have  sustained 
personal  injuries;  that  they  must  have  arisen  out  of  and 
in  course  of  the  employment;  and  that  the  compensation 
shall  be  at  rates  fixed  by  the  statute."  (317) 

We  .point  out  that  ^abre  v.  Rutland  R.  Co.y  86  Vt.  347 
(85  Atl.  693),  holds  that,  as  the  Constitution  provides 
courts  shall  be  open  for  trial  of  all  cases  proper  and  cog- 
nizable, therefore,  the  courts,  regardless  of  statute^  may 
determine  whether  the  board  created  has  gone  beyond  the 
powers  granted  it.    And  we  add: 

"We  are  in  no  doubt  that  the  very  structure  of  the  law 
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of  the  laud  and  the  inherent  power  of  the  courts  would 
enable  them  to  interfere,  if  what  we  have  defined  to  be  the 
jurisdiction  conferred  upon  the  arbitration  committee  were 
by  it  exceeded;  that  thej  could  inquire  whether  the  act 
was  being  enforced   against  one    who    had    rejected    it, 

r 

whether  the  claiming  employe  was  an  employe,  whether  he 
was  injured  at  all,  whether  his  injury  was  one  arising  out 
of  such  employment,  *  *  *  'or,  acceptance  (of  the  acf^ 
being  conceded,  ♦  «  ♦  into  whether  that  body  attempt- 
ed judicial  functions  in  violation  of,  or  not  granted  by,  the 
act" 

We  sustain  the  act  for  being  in  analogy  with  the  rule 
that  makes  contracts  lawful  which  provide  that  the  valile 
of  certain  property  and  other  like  matters  shall  be  deter- 
mined by  a  certain  person  therein  named,  and  that  his  de- 
cision shall  be  final,  and  say  that  such  contracts  are  us- 
ually upheld  as  lawful  because  "they  do  not  oust  the  courts 
of  their  jurisdiction  over  the  subject  matter,  but  only  pro- 
vide a  safe  and  speedy  manner  of  fixing  definitely  some  fact 
which  is  usually  of  a  complex  and  difficult  nature,"  and  be- 
cause, when  such  fact  is  determined  in  the  manner  pro- 
vided by  the  contract,  "the  parties  are  at  liberty,  after  so 
fixing  such  fact,  to  go  into  court  and  litigate  such  diflfer- 
ences  as  may  still  exist  between  them"  (Sl5,  316).    We  say 
that,  "so  far  as  specific  delegation  goes,  the  arbitration 
committee  can  do  no  more  than  to  find  that  the  employe 
should  have  compensation  under  some  item  of  the  statute 
schedule,  and  the  commissioner  may,  on  investigation,  make 
a  finding  that  an  award  thus  made  shall  be  modified  or  ter- 
minated.    It  is'  manifest  that  this  does  not  in  terms  de- 
prive the  courts  of  all  jurisdiction  in  the  premises ;''  that 
there  are  "provisions  that  indicate  it  is  not  intended,  lit- 
erally at  least  to  give  the  statutory  arbitrators  all  the 
powers  that  courts  have"  (317), — and,  in  commenting  upon 
the  appeal  allowed,  we  hold  that,  "though  the  act  does  not 
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in  terras  provide  for  judicial  review  except  by  said  appeal, 
the  statute  does  not  take  from  the  courts  all  jurisdiction  in 
the  premises."    We  conclude  thus: 

"All  of  which  establishes  that  the  statute  works  no 
complete  ouster  of  jurisdiction.  ♦  »  ♦  The  utmost  it 
does  is  to  provide  administrative  machinery  for  appljring 
rates  of  compensation  fixed  by  the  legislature,  as  between 
pariies  who  have  agreed  to  have  the  amount  of  compensa- 
tion, merely,  thus  determined/  The  effect  of  statutes  never 
challenged,  so  far  as  we  are  advised,  which  limit  recovery 
for  negligence  causing  death,  is  to  compel  the  courts  to  do 
what  here  is  done  by  the  arbitrators.'^  (318,  319) 

In  Des  Moines  Union  R.  Co,  t?.  Funk,  decided  January 
27,  1919,  it  is  recognized  that  certiorari  will  lie  "where  tue 
objection  made  is  clearly  one  of  jurisdictional  nature,  and 
it  satisfactorily  appears  that  the  proceeding  sought  to  be 
reviewed  is  wholly  unauthorized,"  as  a  mere  right  of  ap- 
peal in  such  case  would  not  be  a  si)eedy  or  adequate  remedy, 
within  the  meaning  of  the  statute. 

The  Massachusetts  Act  (Acts  &  Resolves  of  Massachn- 
setts,  1912,  Ch.  571,  Sec.  14)  is  on  this  point  quite  similar 
to  our  own.  It  provides  that  when  "copies  of  *  *  * 
decision  of  the  board  *  »  ♦  and  all  papers  in  connec- 
tion therewith  [have  been  transmitted]  to  the  superior 
court,  ♦  ♦  *  said  court  shall  render  a  decree  in  accord- 
ance therewith."  Construing  this  act,  it  was,  in  effect,  held, 
in  In  re  Employers^  Liability  Assurance  Corp.,  102  N.  E. 
697  (Mass.),  that  this  means  such  decree  as  the  law  requires 
upon  the  facts  found  by  the  board,  and  does  not  reduce  the 
action  of  the  superior  court  to  a  mere  perfunctory  registra- 
tion of  approval  of  the  conclusion  of  law  reached  by  the 
board  or  commissioner,  and  that  "the  obligation  placed  upon 
the  superior  court  by  the  requirement  to  enter  a  decree  in  ac- 
cordance with  the  derision,  Is  to  exercise  its  judicial  func- 
tion by  entering  such  decree  as    will    enforce    the    legal 
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rights  of  the  parties,  as  disclosed  by  the  facts  appearing 
on  the  record.^' 

One  may  not  read  the  Hunter  case  without  being  fully 
persuaded  that  we  gravely  doubted  the  constitutionality  of 
the  act,  if  it  were  open  to  the  construction  of  appellant, 
and  say  that: 

"Contracts  by  which  the  parties  undertake  to  deprive 
themselves  in  toto  of  the  right  to  resort  to  the  courts  to 
settle  controversies  between  them  in  which  iare  stipulated 
away  all  the  rights  of  each  or  either  to  resort  to  the  tribunals 
created  by  law,  have  been  universally  condemned.  Wood  v, 
Humphrep,  114  Mass.  185;  Pearl  v.  Harris,  121  Mass.  390; 
Barron  v.  Bumside,  7  Sup.  Ct.  Rep.  931,  935."  (313,  314). 

Should  we  now  hold  that  "in  accordance  therewith" 
means  simply  a  formal  approval  of  the  conclusions  of  the 
commissioner,  we  would  not  only  overrule  the  Hunter  case, 

but  go  counter  to  the  rule  which  requires 

^'  construction:      that  construction  of  the  two, which  will  the 

va?idat&g  "       least  imperil  the  validity  of  a  statute.    We 

would  subject  the  statute  to  danger  which 
the  Hunter  decision  sought  to  avert.  We  should  not  con- 
strue the  statute  as  appellant  desires  unless  no  other  con- 
struction is  in  reason  permissible.  Our  construction  may 
interfere  with  the  legislative  purpose  to  provide  a  speedy 
method  of  obtaining  compensation,  rather  than  add  to  ex- 
isting remedies.  But  if  that  be  the  result,  it  is  still  our 
duty  to  avoid  any  holding  which  will  even  gravely  imperil 
the  constitutionality  of  the  statute.  Some  benefits  may  be 
lost  by  inability  to  effectuate  the  full  purpose  of  the  legis- 
lature. But  better  that  than  to  lose  all  of  the  benefits  of  the 
statute.  All  possibility  of  this  may  be  avoided  by  a  per- 
fectly permissible  construction,  to  wit :  The  court  may  not 
go  into  a  general  fact  controversy.  It  is  limited  to  de- 
termining, upon  the  transcript  and  findings  which  the  stat- 
ute requires  to  be  sent  up,  whether  the  committee  or  the 
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cominisHioiier  had  jurisdiction,  and  to  effectuating  what  it 
finds  upon  that  point.  Thi^  is  in  analogy  to  cajses  like 
Hatch  V.  Board  of  ^Supervisors,  170  Iowa  82,  which  limit  an 
inquiry  of  fact  on  certiorari  to  evidence  addressed  to  wheth- 
er the  tribunal  in  review  had  jurisdiction,  or,  having  it, 
exceeded  it.  Concretely,  the  court  may  investigate  whether 
the  commissioner  ha«  exceeded  his  jurisdiction.  If  that 
be  found,  it  may  set  his  award  aside.  If  it  finds  the  com- 
missioner had  jurisdiction,  because  an  injury  "arose  in 
course  of  and  out  of  the  employment,  and  the  commissioner 
has  refused  to  make  an  award,  the  court  may  remand,  with 
direction  that  he  allow  what  the  statute  provides;  or,  to 
avoid  circuity  of  action,  the  court  may  effectuate  its  finding 
that  the  injury  did  so  arise  by  itself  allowing  the  statutory 
compensation,  if  it  appear  as  matter  of  law  what  that  com- 
pensation should  be.  It  follows  that  the  district  court  did 
not  err  in  entering  upon  an  inquiry  whether  the  injury  com- 
)>lained  of  arose  as  aforesjiid,  nor  because  it  proceeded  to 
fix  the  amount'  of  comjiensation  due,  there  being  no  com- 
plaint that  it  erred  in  determining  the  amount. 

This  leaves  for  our  determination  whether,  on  the  mer- 
its, any  recovery  on  part  of  the  plaintiff  is  warranted. 

11.  One  is  in  the  ^'course  of  his  emplo.vment"  though 
he  has  not  yet  actually  entered  u[)on  his  task  (Note  to  3 
N.  C.  C.  A.,  at  270)  ;  while  returning  to  work  (In  re  Heiiz 

V.  Rwppert,  218  X.  Y.  148  [112  N.  E.  750]); 

^'  LEVANT (''''        while  going  to  meals  (]^larthi  v.  Lotnbund 

compeifaation      tC'  *Sfon«,  5  N.  C.  C.  A.  985,  988,  Hutidine's  case, 

tn%oSne^^ot      218  Mass.   1    [105  N.  E.  433],  R/Jwiund  r. 

employment." 

Wright,  Note  to  3  N.  C.  C.  A.  278); 
while  on  way  to  cook  his  meals  (Morris  v,  Lambeth,  22 
Times  Law  Rep.  22,  Note  to  Ann.  Cas.  1913<^  p.  20)  ;  while 
eating  his  meals  (Briee  v.  Lloyd,  2  B.  W.  C.  C.  26,  Bloveli 
V.  Sawyer,  3  N.  C.  C.  A.  277)  ;  where  he  leaves  his  work  ami 
is  on  the  roof  for  the  purpose  of  taking  fresh  air    {Von 
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Bite's  case,  223  Mass.  56  [111  N.  E.  696] )  ;  where,  while  de- 
livering ice,  he  leaves  his  team  while  going  toward  a  house 
for  shelter  (t^tate  v.  District  Court,  129  Minn.  502  [153  N.  W. 
119] ) ;  while  he  is  going  for  his  dinner  pail  after  working 
hours  (Taylar  t\  Bush  d  t^wis,  5  Penne.  [Del.]  378)  ;  while  he 
is  putting  on  his  coat  after  his  day's  work  {Helmke  v.  Thil- 
mnnyy  1()7  Wis.  216)  ;  while  on  his  wa}^  from  work  {Qane  v, 
Norton  Hill  Colliery  Co.,  2  K.  B.   [1909]   539,  Terlecki  r. 
i^trauss,  85  N.  J.  L.  454  [89  Atl.  1028] ,  In  re  ^hroeb,  Ohio  liid. 
Com.  No.  36817,  In  re  Fiihoy,  Opinions  So.  Dept.  of  Labor, 
283,  If^tacn/s  case,  225  Mass.  174  [114  N.  E.  206] )  ;  where  he  is 
returning,  after  working  hours  are  done,  to  a  sleeping  room 
furnished  by  the  employer  {Doherty  v.  Employers'  Lmhility 
Assur.  Corporation,  1-  M'ass.  W.  C.  C.  450).    If  the  employ- 
ment is  continuous,  injury  has  been  held  to  arise  out  of  the 
employment  where  the  servant,   after  a  day's   work,  was 
sitting  writing  a  letter,  in  a  car  furnished  him  by  the  em- 
ployer to  sleep  in  {International  d  Q,  W.  R,  Co,  v,  Ryan, 
82  Tex.  565).     And  so  where  a  servant  girl,  residing  in  her 
employer's  home,  was  suffocated   while  asleep  in  her  bed, 
through  a  fire  which  broke  out  in  the  house  (Chitty  r.  Nelson, 
126  L.  T.  J.  172). 

"The  general  rule  in  construing  compensation  laws  is 
that  the  I'esponsibility  of  the  employer  begins  when  his  em- 
ployee enters  his  premises  to  perform  the  services  required 
of  him,  and  terminates  when  the  employee  leaves  such  prem- 
ises, provided  that  he  does  not  loiter  needlessly,  or  arrive 
at  an  unreasonable  hour  in  advance  of  the  beginning  of  his 
duties."  Gordon  r.  Ehy,  1  Cal.  Indus.'  Ace.  rommis.  Dec. 
No.  1. 

The  test  seems  to  be  whether  deceased,  "though  actually 
through  with  the  work,  was  still  within  the  sphere  of  the 
work"  (Note  to  Hills  v,  Blair,  182  Mich.  20  [148  N.  W. 
243] )  ;  was  doing  what  "a  man  so  employed  may  reasonably 
do  within  a  time  during  which  he  is  employe<l,  and  at  a 
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place  where  he  may  reasonably  be  during  that  time"  (Bry- 
ant V.  Fissell,  84'  N.  J.  L.  72  [86  Atl.  458] ) . 

There  are  some  holdings  that  run  counter  to  these, — 
say,  for  instance,  Mahoney  r.  Sterling  Borax  Co.,  2  Calif. 
Ind.  Com.,  700.  But,  on  the  whole,  we  incline  to  think  that 
this  employee  was  injured  while  in  the  course  of  his  employ- 
ment. He  was  where  he  was  hurt  because  he  had  been  em- 
ployed. While  his  day's  work  ^ras  done,  yet  he  remaiue<l 
where  it  was  his  duty  to  be,  in  order  to  begin  the  next  day's 
work.  He  remained  all  the  time  within  the  sphere  that  his 
employment  had  fixed.  Thus  far,  we  sustain  the  decision  of 
the  trial  court. 

III.  But  it  does  not  suffice  that  he  was  injured  while  iu 
the  course  of  his  employment.  It  must  further  appear  that 
his  injury  arose  out  of  such  employment.    The  defendants 

were  bridge  builders,  who  had  charge  of  con- 

*•  OTtvAOT:^'*'*        stmction  of  county  bridges  in  Story  Coun- 

compSsation      ty.    Deceased  was  employed  by  them.    I)e 

les  arising^ont     cedent  and  others  in  such  employment  were 

of  employ- 
ment:'^ bolt        by  defendants  lodged  and  boarded  on  the 

of  lightning.  -^  ,      ^ 

ground  where  the  work  was  done.  On  the 
night  of  the  accident,  the  day's  work  had  been  finished,  but 
the  employees  were  in  the  boarding  tent.  They  had  got 
through  washing  the  dishes,  and  were  sitting  there  until  it 
was  time  to  go  to  bed.  While  thus  engaged,  the  decedent 
came  to  his  death  from  a  stroke  of  lightning.  Concede 
that  he  was  in  the  course  of  his  employment  while  thus  in 
the  tent  awaiting  his  bedtime,  or  supervising  other  em- 
ployees in  getting  ready  for  bed,  and  still  there  must  be 
proof  that  the  injury  arose  out  of  such  employment.  The 
burden  is  on  the  claimant.  It  is  not  discharged  by^  creating 
an  equipoise.  It  requires  a  preponderance.  See  Eisen- 
trager  v.  Great  Northern  R,  Co.,  178  Iowa  713;  Savnge's 
case,  222  Mass.  205  (110  N.  E.  28:3). 

"The  burden  of  furnishing  evidence  from  which  the  in- 
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ference  can  be  legitimately  drawn  that  the  death  of  an  em- 
ploye was  caused  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment  rests  upon  the  claimant."  Barna- 
lus  V.  Bersham  Colliery  Co.,  103  L.  T.  B.  513. 

It  must  appear  by  a  preponderance  that  there  is  some 
causative  connection  between  the  injury  and  something  pe- 
culiar to  the  employment  {Jones  t>.  United  States  Mut.  Ace. 
Assn. J  92  Iowa  652) ;  that  it  resulted  from  some  risk  rea- 
sonably incident  to  the  employment,  because  "out  of"  in- 
volves the  idea  that  the  injury  is  in  some  sense  due  to  the 
employment  {Fitzgerald  v,  W.  G.  Clarke  d  Son,  2  K.  B. 
[1908]  796) ;  a  causative  danger  peculiar  to  the  work,  and 
not  "common  to  the  neighborhood,"  an  injury  fairly  trace- 
able to  the  employment  as  a  contributing  cause, — to  some 
hazard  other  than  one  to  which  the  workman  would  have 
been  equally  exposed  though  in  a  different  employment 
(McNicoVs  case,  215  Mass.  497  [102  N.  B.  697] ) ;  a  ha^sard 
peculiar  to  the  business  which  is  "the  immediate  cause"  of 
the  injury  {Rodger  v.  Paisley  Soh/ool  Board,  1  Scots  Law 
Times  [1912],  271,  and  see  Rohson,  Bckford  &  Co.  v. 
Blakey,  5  B.  W.  C.  0.  536) ;  an  injury  due  to  something 
more  than  the  normal  risk  to  which  all  are  subject,  which,  at 
the  least,  means  that  the  employment  necessarily  accentuates 
the  natural  hazard  attendant  upOn  work  done  in  the  course 
of  the  employment  {State  v.  District  Court,  129  Minn.  502 
[153N.  W.  119]). 

The  words  "out  of"  involve  the  idea  that  the  accident 
Is  in  some  sense  due  to  the  employmenti  Barnahus  v.  Ber- 
sham Colliery  Co.,  103  L.  T.  R.  513;  Fitzgerald  v.  W.  O. 
Clark  &  Son,  2  K.  B.  (1908)  796.  It  is  said  in  Hopkins  v. 
Michigan  Sugar  Co.,  184  Mich.  87  (150  N.  W.  325),  "an 
employe  may  suffer  an  accident  while  engaged  at  his  work, 
or  in  the  course  of  his  employment,  which  in  no  sense  is  at- 
tributable to  the  nature  of  or  risks  involved  in  such  em- 
ployment, and  therefore  cannot  be  said  to  arise  out  of  it." 
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McNiooVs  case,  215  Mass.  497  (102  N.  E.  697),  wherein  re- 
covery for  injury  by  ligiitniug  is  denied.  It  is  done  because 
no  causal  relation  or  peculiar  exposure  apx)ear8,  and  it  is 
said  that,  while  the  iniury  need  not  have  be^i  foreseen  or 
expected,  yet,  "after  the  event  it  must  appear  to  have  had 
its  origin  in  a  risk  connected  with  the  employment,  and  to 
have  flowed  from  that  source  a«  a  rational  consequence;" 
and  that  there  can  be  a  recovery  only  "when  there  is  ap- 
parent to  the  rational  mind,  upon  consideration  of  all  the 
circumstances,"  there  exists  "a  causal  connection  between 
the  conditions  under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  ♦  ♦  ♦  a  causative  dan- 
ger peculiar  to  the  work  ♦  ♦  »  incidental  to  the  char- 
acter of  the  business."  While  an  accident  arising  out  of  an 
employment  almost  necessarily  occurs  in  the  course  of  it, 
the  converse  does  not  follow.  Hopkins  v,  Michigan  Sugar 
Co.,  184  Mich.  87  (150  N.  W.  325).  To  be  sure,  the  nature 
of  the  occupation  may  supply  causative  relation.  In  State 
V.  District  Cowrt  of  Rice  County y  135  Minn.  324  (159  N.  W. 
755,  756),  such  relation  was  held  to  exist  where  an  em- 
ployee was  handling  instrumentalities  charged  with  elec- 
tricity, and  there  were  present  certain  conditions — as,  for 
example,  a  wet  cement  floor — which  were  quite  condncive 
to  the  passage  of  the  electric  current,  it  further  appearing 
that  deceased  must  have  been  struck  at  the  moment  he  came 
in  contact  with  an  electric  wire  or  socket.  But  it  is  only 
as  to  some  employments  that  this  is  so ;  and,  as  said  in  An- 
drew V,  Failsworthr  Industrial  Society,  2  K.  B.  (1904)  32, 
speaking  generally,  being  struck  by  lightning  does  not  arise 
out  of  an  employment,  because  prima  fade  it  is  something 
which  arises  altogether  outside  of  such  employment,  and  is 
a  risk  incidental  to  a  small  class  of  employments  only.  Be- 
cause this  is  so,  it  is  held  in  Klawinski  v.  Lake  Shore  d  M. 
S.  R.  Co.,  185  Mich.  643  (152  N.  W.  213),  that  there  may  be 
no  recovery  where  a  railroad  section  man  was  killed  by  a 
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stroke  of  lightning,  while  in  a  bam  in  which  he  had  taken 
refuge  from  a  storm,  at  the  direction  of  his  foreman.  In 
Kelly  V.  Kerry  County  Council,  1  B.  W.  C.  C.  194,  deceased 
was,  during  a  heavy  rain  storm,  working  at  a  water  table 
in  the  road  with  a  shovel,  freeing  outlets  and  gullets  from 
matter  that  tended  to  choke  them,  and,  while  so  engaged, 
was  killed  by  lightning.  It  was  held  this  employment  cre- 
ated no  special  or  peculiar  risk  from  lightning,  though  de- 
ceased was  obliged  to  do  this  work  while  a  thunder  storm 
was  raging ;  that  he  was  exposed  to  no  greater  risk  of  being 
struck  by  lightning  than  if  he  had  been  working  in  a  field 
or  garden;  and  that  "the  antecedent  probability  that  he 
would  be  struck  by  lightning  seems  to  be  no  greater  in  this 
case  than  in  the  case  of  any  other  person  who  went  to  work 
that  day  within  the  area  of  the  thunder  storm."  To  the 
same  effect  is  Hoenig  i?.  InduMrial  Commission^  159  Wis. 
646  (15Q  N.  W.  990),  where  an  employee  was  killed  by  light- 
ning, while  working  at  the  water's  edge. 

In  Karemaker  v,  ^'Corsican/'  4  B.  W.  C.  C.  295,  a  sea- 
man, while,  at  work  on  his  ship,  had  his  hands  frozen,  from 
handling  frozen  ropes.  It  was  held  the  injury  did  not  arise 
out  of  the  employment,  because  the  frost  bites  were  caused 
by  the  elements.  Wartwr  v.  Cauehrruin,  1  K.  B.  (1911) 
351,  is  to  the  same  general  effect  It  has  frequently  been 
held  that  many  accidents  may  happen  to  a  workman,  in  the 
course  of  his  employment,  for  which  his  employer  would 
be  under  no  liability.  For  illustration,  a  seryant  engaged 
in  a  foundry  yard,  in  the  course  of  his  employment,  if  struck 
by  lightning  and  seriously  maimed,  would  have  no  claim  un- 
der Workmen's  Compensation  Acts.  Falconer  v,  London 
d  Q.E.d  I.  fl.  Co.,  3  Courts  of  Sessions  Cases  (5th  Series) 
564.    It  is  said  in  that  case: 

"It  mnst,  I  think,  have  arisen  'out  of  his  employment, 
and  in  a  more  exact  sense  than  that  it  occurred  to  him  when 
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at  or  going  about  his  own  employment  in  or  about  the  fac- 
tory/^ ;*^':; 

The  most  that  may  be  said  where,  as  here,  an  employee 
is  injured  while  sitting  in  his  boarding  tent,  preparatory 
to  going  to  bed,  is  that,  if  he  had  not  been  employed,  he 
would  not  have  been  present  in  the  tent,  and  would  not  have 
been  struck  at  the  time  he  was.  In  the  same  sense,  the  fact 
that  he  was  bom  establishes  a  causative  connection.  If  he 
had  never  come  into  being,  he  could  not  have  been  struck  by 
lightning.  The  same  argument  might  be  made  for  a  claim 
against  one  who  sold  a  carriage  to  one  who  was  struck  by 
lightning  while  riding  in  it.  What  was  said  in  Craske  v. 
Wigauy  2  B.  W.  C.  0.  35,  covers  the  situation : 

"It  is  not  enough  for  the  applicant  to  say  *the  acci- 
dent would  not  have  happened  if  I  had  not  been  engaged 
in  this  employment,  or  if  I  had  not  been  in  that  particular 
place.'  The  applicant  must  go  further,  and  must  say,  *The 
accident  arose  because  of  something  I  was  doing  in  the 
course  of  my  employment,  and  because  I  was  exposed  by 
the  nature  of  my  employment  to  some  peculiar  danger.' " 

In  our  opinion,  the  injury  claimed  for  did  not  arise 
"out  of"  decedent's  employment. 

3.b 

It  is  not  intended  to  hold  that  injuries  from  lightning 
can  in  no  case  be  due  to  an  industrial  employment.  It  has 
been  rightly  said  that  they  can  be.  See  State  t?.  District 
Court,  129  Minn.  502  (153  N.  W.  119).  The  vice  in  this  de- 
cision seems  to  us  to  be  that,  while  it  recognizes  there  must 
be  more  than  the  normal  risk  from  lightning  to  which  all 
are  subject,  and  that  the  employment  must  necessarily  ac- 
centuate the  natural  hazard  from  lightning,  this  is  not  fol- 
lowed to  its  logical  end,  and  a  recovery  for  injury  by  light- 
ning is  allowed  where  there  was  no  such  accentuation  or 
abnormal  risk.    All  that  is  requisite  is  that  the  employmmit 
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be  of  such  nature  as  that,  in  reason,  the  employee  is  more 
exposed  to  hazards  from  lightning  than  is  one  in  some 
other  employment.  Gases  that  hold  a  given  accident  from 
lightning  did  not  arise  out  of  the  course  of  the  employment 
recognize  that  such  injury  may  be  related  to  the  employ- 
ment. Bee  Hoemg  v.  Industrial  Commission,  159  Wis.  646 
(150  N.  W.  996).  And  so  of  Rodger  v.  Paisley  School 
Board,  1  Scots  Law  Times.  (1912)  271,  wherein  it  is  said: 

'^To  be  struck  by  lightning  is  a  risk  common  to  all  and 
independent  of  employment,  yet  the  circumstances  of  a  par- 
ticular employment  might  make  the  risk  not  the  general 
risk,  but  a  risk  sufficiently  exceptipnal  to  justify  its  being 
held 'that  accident  from  such  risk  was  an  accident  arising 
out  of  the  employment." 

And  it  has  been  rightly  held  that  injury  from  light- 
ning did  arise  out  of  the  employment,  where  a  telephone  or 
tel^raph  operator  was  hurt  by  an  electric  shock  received  in 
the  course  of  his  work.  Atlantic  Coast  lAne  R.  Co.  v,  New- 
ton, 118  Va.  222  (87  S.  E.  618).  And  so  where  a  workman 
on  a  high  scaffolding  was  kept  at  work  during  a  storm. 
Andrew  v.  Failsworth  Industrial  Society,  2  K.  B.  (1904) 
32.  But  where  the  servant  is  riding  sL  corn  cultivator,  and 
plowing  com,  being  struck  by  lightning  is  suffering  from 
what  is  not  peculiarly  invited  by  the  employment.  A  line- 
man who,  while  at  his  work,  is  bitten  by  a  snake,  will  not 
be  allowed  to  trace  his  injury  to  his  employment,  even 
though  he  would  not  have  been  bitten  had  he  been  elsewhere 
than  where  his  employment  called  him.  On  the  other  hand, 
if  he  touch  a  live  wire,  or  is  struck  by  lightning  while  re- 
pairing or  putting  up  a  wire,  he  may  well  claim  that  his  in- 
jury is  peculiarly  due  to  his  employment. 

As  was  said  in  Kelly  v.  Kerry  County  Council,  1  B.  W. 
O.  C.  194,  there  must  be  evidence  that  the  servant  was  ex- 
posed to  a  greater  risk  of  being  struck  by  lightning  than 

if  he  had  been  working  in  a  field  or  garden.     In  Rdbson, 
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Eckford  d  Co.  v,  Blakey,  5  B.  W.  C.  C.  536,  it  is  well  indi- 
cated what  the  natural  range  of  inquiry  is,  and  said: 

"To  what  class  of  dangers  does  this  man's  employment 
expose  him  ?  •  ♦  •  Suppose  he  is  a  collier,  I  may^  say 
his  employment  exposes  him  to  the  risk  of  having  things 
falling  upon  him  from  the  roof,  to  the  danger  of  tumbling 
down  a  shaft,  and  so  on.  In  short,  there  is  a  peculiar  classy 
of  dangers  which  exist  only  for  -people  who  go  down  into 
mines." 

It  is  further  illustrated  by  employments  which  compel 
walking  in  the  street,  and  remaining  off  the  sidewalk,  as 
to  which  it  has  been  said  that  there  is  a  peculiar  exposure 
to  hazard  from  moving  vehicles.  In  one  word,  it  all  turns 
upon  whether  it  may  in  reason  be  said  that,  as  distinguished 
from  being  hurt  while  employed,  the  injury  is  due  to  the 
nature  of  the  employment.  As  said,  we  do  not  deny  that 
being  struck  by  lightning  may  be  reasonably  traceable  to 
the  nature  of  the  work  done,  but  decide  that  that  may  not  be 
done  in  this  case. 

2-c 

« 

And  it  might  welj  happen,  too,  that  no  recovery  could 

be  had  under  the  compensation  statute,  even  though  injury 

was  due  to  the  negligence  of  the  master.     The  negligence 

6.  Master  and        that  sets  the  statute  in  motion  is  one  that 

Workman's  involves  a  failure  to  discharge  a  duty  which 

Act:  remedy       the    cniplover,    as    such,    owes    to    the   em- 

fop  non-Indus-  "  ,t*xi  x*-u 

trial  accidents,  ployee,  OS  such.  If  the  master  furnisn 
a  defective  scaffold  for  those  who  are  erecting  his 
building,  the  statute  will  give  compensation;  but  if  he 
ride  a  vicious  horse  to  the  premises  where  his  bricklayer 
is  at  work,  and  the  horse  escape  and  strike  the  employee 
while  he  is  preparing  to  ascend  with  brick,  the  one  who 
caused  the  injury  will  be  held  responsible,  but  not  under  the 
provisions  of  the  statute. 

It  does  not  nocessarilv  follow,  from  the  fact  that  one 
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struck  by  lightning  might  re<^over  upon  an  accident  insur- 
ance policy,  or  otherwise  recover  for  such  injury,  that,  there- 
fore, recovery  may  be  had  under  the  Compensation  Act. 
The  statute,  Section  2177-ml6,  Code  Supplement,  1913, 
seems  to  contemplate  injuries  arising  out  of  an  industrial 
employment — industrial  accidents.  It  is  a  fair  analysis  of 
mUs  V.  Blair,  182  Mich.  20  (148  N.  W.  243),  and  Rwyner 
t\  Sligh  Furti.  Co.,  180  Mich.  168  (146  N.  W.  665),  that 
recovery  under  compensation  acts  can  only  be  had  for  what 
is,  in  its  nature,  an  accident  growing  out  of  an  industrial 
employment.  And  in  a  concurring  opinion  in  Falconer  v. 
Ship  Co,,  3  Court  of  Session  Cases  (5  Series)  564,  Lord 
Trayner  said  that  many  accidents  nmy  happen  to  a  work- 
man in  the  course  of  the  employment  for  which  the  employ- 
er would  incur  no  liability,  "for  example,  a  servant  engaged 
in  a  foundry  yard  in  the  course  of  his  employment,  if 
struck  by  lightning  and  seriously  maimed,  would  have  no 
claim  for  compensation  under  the  act."  It  is  said  in  Klaw- 
inski  V.  Lake  Shore  d  M.  S.  R.  Co.,  185  Mich.  643  (152  N.  W. 
213) : 

"There  is  no  doubt  that  it  was  the  legislative  intent  to 
compensate  workmen  for  injury  resulting  from  industrial 
accidents,  and  that  such  compensation  is  charged  against 
the  industry  because  it  is  responsible  for  the  injury." 

And  in  Hoenig  v.  Industrial  Commission,  159  Wis.  646 
(160  N.  W.  996),  that  the  law  assumes  "to  provide  compen- 
sation for  industrial  accidents  only — those  growing  out  of 
the  employment  and  caused  by  the  industry.  ♦  ♦  ♦ 
Those  caused  by  the  industry  and  chargeable  to  the  indus- 
try, and  does  not  apply  to  injury  resulting  from  those  forces 
of  nature  described  in  the  common  law  as  acts  of  God,  such 
forces  as  are  wholly  uncontrollable  by  men." 

2.d 

The  evidence  shows  that  the  tent  was  placed  in  a  river 

Vol.   183  lA.— 28 
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bottom ;  that,  on  the  afternoon  of  the  daj  on  which  decedent 
was  injured,  the  ground  about  the  tent  was  saturated  with 

water;  that  the  tent  had  no  floor,  and  was 
6.  nboliobnct:       wet  and  muddy  that  afternoon;  that  it  had 

failure   to  •^  ' 

rod?oif^en?'     ^^   lightning  rods  nor  lightning  arresters 

of  any  sort;  that  it  was  higher  than  the 
surrounding  objects;  that  wire  fences,  which  were  part  of 
the  highway  fence,  were  about  the  tent ;  that,  just  north  of 
it,  in  close  proximity  to  its  guide  i-opQS,  there  was  a  pile  of 
steel  rods,  for  use  in  re-enforcing  concrete;  and  that  the 
tent  poles,  besides  being  connected  by  the  canvas  comb  or 
ridge  of  the  tent,  were  further  connected  by  a  No.  12  wire, 
used  for  hanging  dishcloths  and  other  articles  to  dry,  whicU 
wire  stretched  above  the  top  of  the  table  in  the  tent.    It  is 
testified    that    the    phenomenon    of    lightning    and    dan- 
ger therefrom  may,  in  a  certain  degree,  be  guarded  against ; 
that  occupants  of  steel  or  metal  structures  are  immune  from 
danger  from  lightning;  that  metal  is  a  good  conductor  of 
electricity ;  that  a  wire  fence  increases  lightning  haz^irds  in 
its  immediate  vicinity;  and  that  wet  earth  is  a  conductor 
of  electricity.    Appellee  uses  these  facts  for  the  proposition 
that  defendants  may  not  defend  with  vis  major,  because  that 
defense  is  available  only  where  the  act  of  the  elements  is 
the  sole  cause  of  injury,  and  is  not  available  where  the 
"act  of  God"  is  coupled  with  human  negligence.    And  it 
is  true  there  is  a  general  rule  that  "act  of  God"  is  no  de- 
fense unless  what  happens  is  due  to  natural  causes  which 
can  neither  be  anticipated,  guarded  against,  nor  resisted, 
and  which  could  not  have  been  prevented  by  any  humaA 
prudence.     City  of  McGook  v,  Mc Adams,  76  Neb.  1   (106 
N.  W.  988) ;  Colt  v.  M'Mechen,  6  Johns.  (N.  Y.)  160  (5  Am. 
Dec.  200)  ;  Garrett  v.  Beers,  97  Kan.  255  (155  Pac.  2).     He 
contends  that,  in  this  case,  this  negligence  is  furnished  by 
the  fact  that  the  defendants  did  not  equip  this  tent  with 
appliances  which  are  accepted  as  preventatives  of  light- 
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ning,  or  as  reducing  the  hazard  therefrom.  Before  conRid- 
ering  this  position^  it  is  first  to  be  said  that,  throughout; 
the  claimant  had  the  burden  of  showing  that  the  alleged 
iiegligence  was  the  proximate  cause  of  his  injury.  It  will 
not  suffice  that  it  is  equally  probable  or  possible  that  such 
negligence  caused  the  injury,  and  that  it  did  not.  There  is 
no  evidence  that  the  wire  fence,  the  failure  to  have  lightning 
arresters,  and  the  like,  caused  the  injury,  rather  than  a 
bolt  of  lightning  that  came  directly  from  the  clouds,  and 
which  would  have  struck  where  it  did  though  the  things 
complained  of  had  not  been  present.  Let  us  assume',  for 
the  sake  of  argument,  that,  abstractly  speaking,  it  may  be 
no  defense  to  a  claim  under  our  Gompepsation  Act  that  the 
employer  used  every  care  that  a  reasonable  man  would,  and 
was  not  obliged  to  use  super  care.  Be  that  as  it  may,  when, 
even  as  to  such  a  claim,  it  becomes  necessary  to  assert  that 
vis  major  is  no  defense,  because  of  the  c6ncurring  negli- 
gence of  the  master,  there  may  be  an  inquiry  into  whether 
the  master  was  as  careful  as  reasonably  prudent  men  are  in 
like  circumstances.  We  think  that  failure  to  rod  this  tent 
and  the  like,  not  to  anticipate  the  possibilities  of  lightning 
therewith,  and  the  existence  of  the  wire  fence  and  the  like, 
constituted  no  such  negligence  as  deprives  defendants  of 
the  defense  of  vis  major.  They  were  bridge  contractors, 
constructing  and  equipping  a  boarding  tent,  and  not  an 
electrical  tel^raph  or  telephone  system  or  the  like,  as  to 
which  ordinary  and  reasonable  prudence  demands  precau- 
tions against  lightning.  See  Atlantic  Coast  Line  R,  Co,  v. 
Newton,  118  Va.  222  *(87  S.  E.  618).  They  are  not  within 
the  rule  of  Sloan  v.  J.  O.  WMte  Eng.  Co.,  105  S.  C. 
226  (89  S.  E.  564),  wherein  the  Supreme  Court  of  South 
Carolina,  by  a  divided  vote,  held  that,  where  a  servant  is 
struck  by  lightning,  which  came  into  a  power  house  wherein 
he  was  working,  and  over  a  negligently  grounded  wire,  and 
the  proper  grounding  was  a  matter  peculiarly  within  the 
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knowledge  of  the  master,  that,  if  the  latter  pleaded  vis 
major,  he  has  the  burden  of  showing  that  the  injury  aros<! 
from  an  act  df  God,  without  contribution  thereto  by  the 
negligence  of  the  employer.  To  the  same  effect  is  Brown 
V.  West  Riverside  Coal  Co.,  143  Iowa  662,  671 ;  Jackson  v. 
Wisconsin  Teh  Co,,  88  Wis.  243  (60  N.  W.  430)  ;  Miclvaels 
V,  New  York  Cent.  R.  Co.,  30  N.  Y.  564  (86  Am.  Dec. 
415,  at  418)  ;  Amend  v.  Lincoln  iC-  N.  W.  R.  Co.,  91  Neb.  1 
(135  N.  W.  235,  236).  In  Hoenig  v.  Industrial  Commission j 
159  Wis.  646  (150  N.  W.  996),  there  was  testimony  tending 
to  prove  that  the  surroundings  created  a  peculiar  exposure 
to  lightning.  But  it  was  held,  upon  the  physical  facts,  that 
there  was  no  sjiecial  hazard,  and  that  the  claimant  might 
not  recover.  The  vast  majority  would  never  think  of  light- 
ning, and  appliances  to  insure  safety  from  it,  in  putting  up 
such  a  tent.  As  well  hold  that  a  livery  man  is  liable  be- 
cause he  permits  a  team  and  buggy  to  go  out  in  a  rain  storm 
without  putting  lightning  rods  or  some  other  device  on  the 
buggy.  On  the  theory  of  appellant,  why  would  not  a  farmer 
be  liable  because  his  hired  man  was  killed  by  lightning  while 
sleeping  in  the  bedroom  provided  for  him,  because  the  far- 
mer's house  had  not  been  rodded? 

In  our  opinion,  it  was  error  to  hold  that  here  was  an  in- 
jury arising  out  of  the  emploj^ment.  Wherefore,  we  are 
constrained  to  reverse. — Reversed. 

Gaynor,  C.  J.,  Ladd,  Weaver,  Evans,  Preston,  and 
Stevens,  JJ.,  concur. 


W.  H.  Hall,  Trustee,  Appellee,  v.  D.  B.  Getty  et  al.. 

Appellants. 

OHATTEli  MOBTOAOES:     Sale  of  Property  as  Wotklng  Waiver  of 
Lien.     One  of  several  beneficiary  creditors  under  a  trast  deed 
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to  chattel  property  who  allows  the  trustee  to  sell  the  property, 
and  later  approves  of  a  sale  by  the  purchaser  to  a  third  party 
who,  in  good  faith,  supposed  that  the  property  was  free  of  any 
incumbrance,  will  not  be  permitted,  subsequently,  to  bring  forth 
a  prior  chattel  mortgage  on  the  property  and  foreclose  the 
same. 

Appeal  from  Linn  District  Court. — Milo  P.  Smith,  Judge. 

April  4,  1918. 

Suit  in  equity  to  foreclose  a  chattel  mortgage.  Judg- 
ment in  favor  of  the  plaintiff.  The  defendant  Hess  appeals. 
— Reversed. 

Voris  rf  Haas,  B.  L.  Wick,  and  E.  A,  Johnson,  for  ap- 
pellants. 

Redmond  d  Steioart,  for  appellees. 

Stevens,  J. — The  plaintiff  is  an  employee  of  the  de- 
fendant bank;  the  defendant  Huston  is  its  cashier,  and 
Getty  is  one  of  its  stockholders.  On  May  12,  1915,  Henry 
XT.  Zuber  was  the  owner  and  in  possession  of  a  stock  of 
hardware  at  Cedar  Rapids,  which  was  encumbered  by  a 
mortgage  in  favor  of  the  defendant  Paul  H.  Huston,  given 
to  secure  the  payment  of  a  note  of  |5,000,  payable  to  the  de- 
fendant bank.  On  the  date  above  mentioned,  Zuber  and 
wife  executed  a  bill  of  sale,  conveying  said  stock  of  hard- 
ware to  the  plaintiff.  Although  not  so  designated  therein, 
the  stock  was  in  fact  conveyed  to  him  in  trust,  for  the  ben- 
efit of  the  bank  and  other  creditors  of  Zuber's.  Possession 
of  tlie  stock  was  immediately  taken  by  the  plaintiff,  w^ho 
continued  the  business,  under  the  belief  that  a  sale  of  it 
could  be  made  to  better  advantage  as  a  going  concern.  On 
the  same  date  on  which  the  bill  of  sale  was  executed,  an 
agreement  in  writing  was  entered  into  between  Zuber  and 
wife  and  the  defendant  Huston,  which  acknowledged  the 
indebtedness  of  Zuber  to  the  bank  and  other  creditors,  with- 
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out  naming  them,  and  provided  that  Huston  should  take 
charge  of  the  stock  in  trust,  and  sell  and  convey  the  same, 
and  apply  the  proceeds  received  therefrom  to  the  payment 
of  all  the  indebtedness  of  Zuber,  and  account  to  him  for 
any  balance  thereafter  remaining.  On  the  23rd  day  of  Sep- 
tember, 1915,  the  plaintiff,  as  trustee,  sold  the  stock  of  hard- 
ware, except  a  small  portion  that  was  reserved,  to  the  defen- 
dant D.  B.  Getty.  The  contract  of  sale  in  writing  was  en- 
tered into,  containing  the  following  provision: 

"It  is  specifically  understood  that  the  said  Hall,  trus- 
tee, shall  retain  and  collect  all  accounts  receivable  to  the 
old  firm  and  to  himself,  as  trustee,  to  the  date  of  October 
first,  1915,  and  that  from  the  pi*oceeds  of  said  sale,  and  col- 
lections from  said^accounts  receivable,  he  is  to  take  care  of, 
pay,  settle  and  assume  all  accounts  payable  by  the  said  old 
firm,  or  the  trustee  aforesaid,  up  to  October  first,  1915." 

Getty  took  possession  of  the  stock  on  the  last-named 
date.  The  consideration  for  the  sale  to  Getty  was  $4,550, 
and  was  to  be  paid  on  October  1st,  when  possession  of  the 
stock  was  delivered  to  him.  Nothing,  however,  was  ever 
paid  by  him.  It  may  be  inferred  from  the  evidence  that 
Getty  expected  to  borrow  the  money  of  the  defendant  bank 
for  that  purpose,  upon  collateral  held  by  him.  This  was 
fully  talked  over  between  Getty  and  Huston  before  the  con- 
tract was  signed,  but  the  arrangement  had  not  been  con- 
summated at  the  time  the  former  took  possession  of  the 
stock. 

On  October  18,  1915,  plaintiff  notified  Zuber's  creditors 
of  the  transfer  of  the  hardware  stock  to  him  as  trustee,  and 
of  the  sale  to  Getty,  and  represented  that  he  would  be  able 
to  pay  about  85^%  on  accounts,  and  stated  that,  if  the 
creditors  would  forward  receipt  in  full  for  their  claims 
upon  the  above  basis,  he  would  forward  draft  by  return 
mail.  On  October  23rd,  Getty  wrote  a  letter  to  plaintiff, 
complaining  that  the  stock  had  been  grossly  misrepresented 
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to  him,  and  indicating  his  unwillingness  to  pay  the  full  pur- 
chase price  agreed  upon  therefor.  On  the  30th  day  of  De- 
cember, 1915,  defendant  Getty  entered  into  a  contract  in 
writing  with  appellant,*by  the  terms  of  which  he  exchanged 
the  stock  of  hardware  to  him  for  a  120-acre  tract  of  land  in 
Delaware  County,  securing  the  payment  of  the  difference 
between  the  agreed  value  of  the  stock  and  the  farm  by 
mortgage  on  the  latter.  Hess  placed  his  son-in-law  in  pos- 
session of  the  stock,  who  continued  the  business. 

This  action  was  commenced  on  August  25,  1916,  against 
all  of  the  defendants  except  Huston,  who  was  later  made  a 
party.  In  his  petition,  plaintiff  allied  and  nought  to 
have  a  vendor's  lien  established  and  foreclosed  upon  the 
hardware  stock.  We  gather  from  the  record  that  a  de- 
murrer was  filed  by  Hess  to  plaintiff's  petition,  and  sus- 
tained by  the  court.  Plaintiff  thereupon  amended  his  peti- 
tion, and  set  up  the  Zuber  mortgage,  asking  the  foreclosure 
thereof.  Separate  answers  were  filed  by  each  of  the  de- 
fendants, the  bank  and  Huston  joining  with  the  plaintiff 
in  the  relief  prayed  in  the  amendment  to  his  petition.  Judg- 
ment was  entered  against  the  defendant  Getty,  and  the  Zu- 
ber mortgage  established  as  a  lien  upon  the  hardware  stock, 
and  special  execution  ordered  for  the  sale  thereof.  The  de- 
fendant Hess  alone  appeals. 

While  the  evidence  is  somewhat  conflicting  upon  some 
of  the  material  questions  involved  upon  this  appeal,  the  con- 
clusion from  the  evidence  that  the  mortgage  was  not,  at  the 
time  of  the  trial  of  this  case,  a  lien  upon  the  hardware 
stock,  would  seem  to  be  irresistible.  It  is  conceded  bv  all 
parties  that  the  plaintiff  was  a  mere  figurehead  in  the  sev- 
eral transactions  involved,  and  that  the  real  party  who  had 
charge  and  management  thereof  was  defendant  Paul  H.  Hus- 
ton. The  mortgage  held  by  him  was  as  security  for  an  in- 
debtedness due  from  Zuber  to  the  defendant  bank,  so  that 
he  was  the  representative  and  agent  of  the  bank,  the  real 
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creditor  of  Zuber.  It  is  claimed  that  Zuber  had  other  cred- 
itors than  the  bank,  and  that  the  stock  was  transferred  to 
Hall  as  trustee  for  all  of  them. 

As  before  stated,  the  defendant  Getty  was  a  stockholder 
in  the  bank,  and,  prior  to  the  pnrchase  of  the  hardware 
stock,  evidently  had  tentative  arrangements  with  Huston  to 
borrow  the  money  of  the  bank  with  which  to  pay  for  the 
stock.  The  arrangement,  however,  was  not  completed  when 
possession  of  the  stock  was  taken  by  Getty.  It  may  be  as- 
STimed,  however,  that,  while  the  bill  of  sale  was  executed 
by  plaintiff,  it  was  ai)proved  by  Huston. 

Very  shortl}^  after  Getty  obt<*nned  possession  of  the 
hardware  stock,  he  aj)parently  became  convinced  that  it  was 
not  as  represented,  and  he  protested  to  plaintiff,  and,  in  the 
letter  above  referred  to,  intimated  that  he  would  not  pay 
the  full  purchase  price  agreed  upon.  So  far  as  the  record 
discloses,  this  is  probably  the  reason  Getty  failed  to  pay 
for  the  stock.  Getty  testified  that,  at  the  time  he  purchased 
the  stock,  he  did  not  know  of  the  Zuber  mortgage.  Plain- 
tiff testified  that  he  believed  he  informed  him  thereof.  It 
is  quite  api)arent  that,  at  the  time  of  the  sale  of  the  stock  to 
Getty,  plaintiff  intended  to  convey  full  title  to  him. 
This  is  further  evidenced  by  the  fact  that,  in  his  original 
])etition,  he  does  not  refer  to  the  mortgage,  but  relies  upon 
an  alleged  vendor's  lien  on  the  stock.  A  rescission  of  the 
sale  was  not  attem'pted,  nor  is  any  explanation  offered  for 
the  failure  to  proceed  under  the  mortgage,  instead  of  at- 
tempting to  have  a  vendor's  lien  established  upon  the  stock. 

After  negotiations  had  been  entered  upon  between  Hess 
and  Getty,  which  finally  resulted  in  the  sale  of  the  stock  to 
the  former,  he  visited  the  defendant  bank,  and,  it  is  agreed, 
had  some  couversation  with  Huston.  As  to  what  was 
said,  the  evidence  is  in  conflict.  Appellant  is  positive 
and  definite  in  his  assertion  of  what  was  said,  whereas  Hus- 
ton is  not.     Ai)pollant  testified  that  he  had  been  infonneii 
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that  a  former  owner  of  the  stock  had  conveyed  the  same  to 
Hall,  or  the  bank  as  trustee;  that  he  had  no  actual  notice 
of  the  Zuber  mortgage;  that  he  went  to  the  county  seat  and 
examined  the  chattel  mortgage  record  to  ascertain  whether 
Getty  had  placed  any  encumbrance  on  the  stock;  and  that 
he  then  went  to  Huston  and  inquired  whether  there  was  any 
reason  why  Getty  could  not  give  him  an  absolutely  good  ti- 
tle to  the  property  and  that  Huston  said : 

"No,  Mr.  Hess,  you  go  ahead  and  make  the  deal.  Mr. 
Getty  is  owing  here  a  little  at  the  bank,  but  he  has  col- 
lateral, and  he  has  some  interest  in  the  bank  and  plenty  of 
real  estate  outside, — ^you  go  aliead  and  make  the  deal." 

Huston's  version  of  the  conversation  was,  as  he  remem- 
bered it,  that  he  told  appellant  that  Getty  was  the  owner 
of  the  stock,  and  would  be  able  to  turn  it  over  to  him ;  that 
nothing  was  said  about  the  mortgage  or  the  title.  He  fur- 
ther admitted  that  Mr.  Getty  had,  prior  to  this  conversa- 
tion, talked  with  him  about  the  contemplated  sale  of  the 
stock  to  appellant,  and  had  informed  him  that  he  was  trad- 
ing same  for  an  equity  in  some  Delaware  County  land. 

Appellant  further  testified  that  he  told  Huston,  at  the 
time,  that  no  money  was  to  be  paid  to  Getty.  This  fact, 
howeV'er,  was,  at  the  time,  known  to  Huston.  The  repre- 
sentative of  the  bank  who  had  charge  of  the  stock,  prior  to 
the  sale  to  Getty,  and  who  thereafter  was  employed  by  Mr. 
Getty,  testified  that  he  told  appellant  about  the  mortgage, 
and  inquired  whether  he  intended  to  purchase  it  without  its 
being  released.  This  conversation  is  claimed  to  have  taken 
place  in  the  presence  of  H.  F.  Ohman,  appellant's  son-in-law. 
Ohman  testified  that  no  such  conversation  ever  occurred 
in  his  presence,  and  Hess  at  all  times  insisted  that  the  first 
he  knew  of  the  mortgage  was  when  notice  of  this  suit  was 
served  upon  him.  Shortly  after,  or  the  same  day,  Huston 
went  to  see  Hess,  when  some  conversation  was  had,  con- 
cerning which  Huston  testified  as  follows: 
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"I  remember  meeting  Mr.  Hess  about  November  20th, 
down  at  the  store  in  controversy,  and  mentioning  Redmond 
&  Stewart.  I  heard  Mr.  Hess'  testimony  as  to  what  was 
said  there  between  us.  As  I  remember  it,  that  morning, — 
the  bank  had  been  made  a  party  to  the  case,  and  I  think 
Mr.  Hess  was  najned  on  the  paper  I  got.  I  was  going  down 
there,  and  saw  Mr.  Hess,  and  went^in  and  asked  him  if  ht* 
hjid  seen  Redmond  &  Stewart.  He  said  he  had  not,  and 
wanted  to  know  what  it  was  about.  I  told  him  regarding 
this  stock;  that  Hall  had  brought  an  action  against  hini 
and  myself,  as  cashier  of  the  bank,  and  Mr.  Getty.  He  said, 
as  I  remember  it,  'You  told  me  there  was  nothing  against 
the  stock.'  I  told  him  I  did  not  remember  of  saying  any 
such  thing.*' 

In  this  connection,  it  should  be  observed  that  Hall  was 
a  mere  figurehead ;  and  the  bank  for  whom  he  worked,  and 
of  which  Huston  was  cashier,  was  the  real  party  in  interest. 
It  also  appears  from  the  testimony  that  appellant  imme- 
diately insisted  that  Huston  had  told  him  there  was  noth- 
ing against  the  stock.  This,  Huston  did  not  deny,  but 
stated  that  he  did  not  remember  having  so  informed  him. 

That,  at  the  time  Hess  purchased  the  stock  of  Getty, 
he  believed  the  same  was  clear  of  encumbrance,  and  that, 
whether  his  or  Huston's  version  of  the  conversation  between 
them  is  adopted,  Huston  must  have  known  that  Hess  be- 
lieved Getty  had  full  authority  and  right  to  convey  the 
title,  free  of  the  lien  of  the  Zuber  mortgage,  is  beyond  rea- 
sonable controversy ;  and  the  evidence,  coupled  with  the  cir- 
cumstances, tends  to  support  the  claim  of  Hess.  Getty  was 
dissatisfied  with  the  stock.  This  was  known  to  Huston.  He 
had  not  paid  the  purchase  price,  but  has  possession  of  the 
stock.  Huston  admits  that  he  did  not  apprise  appellant  of 
the  Zuber  mortgage.  The  sale  from  plaintiff  to  Getty  was 
with  the  knowledge,  acquiescence,  and  assistance  of  Huston 
and  the  bank,  all  of  whom  now  ratify  the  sale.    The  sale  from 


April  1918]  Hall  v.  Gbtty.  443 

Getty  to  appellant  was  likewise  with  the  knowledge  and 
consent  of  the  bank  and  Huston,  and  it  is  fairly  inferable 
from  the  testimony  that  Getty  did  not  have  actual  notice 
of  the  mortgage;  and  in  our  opinion  it  is  apparent  that 
Hess  had  no  actual  knowledge  thereof.  If,  at  the  time  Hus- 
ton talked  with  Hess,  he  was  making  some  claim  under  the 
Zuber  mortgage,  upon  his  own  admissions  he  should  have 
so  informed  him.  It  must  have  been  apparent  to  him  that 
Hess  would  thereafter  proceed  with  the  understanding  that 
Getty  would  impart  a  good  title  to  the  stock.  As  a  part 
of  the  contract  between  plaintiff  and  Getty,  the  former  spe- 
cifically agreed  to  pay  the  claims  of  all  creditors  of  Zuber 
and  himself  out  of  the  bills  payable  of  the  old  firm  and  the 
trustee.  This  was  intended,  doubtless,  to  vest  in  Getty  a 
clear  title  to  the  stock. 

It  is  the  contention  of  counsel  for  appellant  that,  by 
reason  of  the  matters  above  stated,  the  mortgagee  waived  the 
lien  thereof  upon  the  stock,  and  they  are  now  estopped  to 
assert  the  same.  We  are  in  full  accord  with  this  conten- 
tion. It  is  unnecessary  to  elaborate  upon  the  reasons 
therefor.  They  are  apparent  from  the  foregoing  statement, 
and  find  support  in  our  former  decisions.  Livingston  v. 
Stevens,  122  Iowa  62 ;  Smith  v.  Clark,  100  Iowa  606 ;  Hoyt 
V.  Clemans,  167  Iowa  330 ;  Byam  v,  Johnson  Bros,,  93  Iowa 
243. 

Some  contention  is  made  by  counsel  for  plaintiff  and 
the  bank  that  the  value  of  the  Delaware  County  land  was 
misrepresented  to  Getty  by  appellant,  and  that  he  in  reality 
paid  little  or  nothing  for  the  stock.  The  record  fails  to  dis- 
close that  Mr.  Getty  joins  in  this  contention.  In  any  event, 
it  has  no  controlling  importance  in  this  case.  For  the  rea- 
sons indicated,  the  judgment  and  decree  of  the  court  below, 
in  so  far  as  the  same  established  a  lien  upon  the  hardware 
stock,  or  is  adverse  to  appellant,  must  be  and  are — Reversed. 

Preston,  O.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 
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Millie  Hawthorne,  Appellee,  v.  Frederic  A.  Delano  et  al., 

A^ellants. 

APPEAL  AND  EBBOB:    Effect  of  General  Beversal.    A  general  or- 

1  der  of  reversal,  on  the  ground  of  insufficiency-  of  evidence  to 
sustain  the  verdict,  sends  the  cause  back  to  the  trial  conrt  for 
full  retrial.  If  no  materially  different  evidence  is  produced  on 
such  retrial,  a  directed  verdict  should  be  entered  against  plain- 
tiff. 

EVIDENCE:    Privileged  Communications — ^Beport  of  Accident.    The 

2  report  of  an'  accident,  made  by  a  railroad  company  to  the  rail- 
way commission,  under  Section  2120-k,  Code  Supp.,  1913,  is  not 
privileged.  ^ 

Appeal  from  Shenandoah  Superior  Court. — George  H.  Cas- 

TLB;  Judge. 

April  4,  1918. 

Action  to  recover  damages  for  uiutilating  a  de^d  body. 
Judgment  for  the  plaintiff  in  the  court  below.  Defendant 
appeals. — Reversed. 

J.  L.  MhiniSy  N.  S,  Browtty  and  Jennings  d  Mattojr,  for 
appellants. 

Earl  R,  Ferguson  and  C  R,  Barnes,  for  appellee. 

Gaynor,  J. — ^The  plaintiff  brings  this  action  in  two 
counts,  one  bottomed  on  a  common-law  liability,  and  the 
other  bottomed  on  a  claimed  violation  of  Section  41)45  of 
the  Code  of  1897,  which  reads: 

"If  any  person,  without  lawful  authority,  wilfully  dig 
up,  disinter,  remove  or  carry  away  any  human  body,  or  the 
remains  thereof,  from  its  place  of  interment;  or  aid,  assist, 
encourage,  incite  or  procure  the  same  to  be  done  or  at- 
tempted ;  or  wilfully  receive,  conceal  or  dispose  of  aiiy  such 
human  body  or  the  remains  thereof;  or  if  any  person,  with 
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the  inteiit  to  commit  any  of  the  aforesaid  acts,  partially 
perform  the  game;  or  if  any  person  wilfully  and  unneces- 
sarily, and  in  an  improper  manner,  indecently  expose,  throw 
away  or  abandon  any  human  body,  or  the  remains  thereof, 
in  any  public  place,  or  in  any  river,  stream,  pond  or  other 
place,  he  shall  be  imprisoned  in  the  penitentiary  not  more 
than  two  years,  or  be  fined  not  exceeding  twenty-five  hun- 
dred dollars,  or  both." 

The  contention  of  the  plaintiff  is  that,  some  time  on  the 
night  of  August  11,  1913",  one  Charles  Hawthorne  was  killed 
by  being  pushed  or  kicked  from  one  of  defendant's  trains, 
known  as  No.  14,  and  the  body  left  lying  upon  the  track ; 
that,  while  it  was  so  lying,  the  company  wrongfully  muti- 
lated it,  thereby  causing  plaintiff,  as  the  mother  of  the  dead 
hoy,  to  suffer  great  mental  pain  and  anguish.  The  father 
assigned  to  this  mother,  plaintiff,  an  alleged  cause  of  action 
existing  in  his  favor,  based  upon  the  same  facts.  The  body 
^as  discovered  in  the  morning  of  the  12th,  greatly  man- 
^^^,  and  lying  between  the  rails  of  the  track* 

Damages  for  the  wrongful  death  of  the  decedent  were 

settled  in  another  action,  and  are  not  involved  in  this  ac- 

^^^^-       The  only  claim  here  rests  upon  the  alleged  wrong- 

^^ot  of  the  defendant  in  mutilating  the  body  after  death, 

"    ^^i^g  in  great  mental  pain  and  suffering  to  the  father 

^ISJi^  ^CK\other. 

This  particular  case  was  in  this  court  before  on  appeal. 

jje  opinion  of  the  court  is  found  in  172  Iowa  44.     On  the 

former   trial,   this   court   found   that   the  evidence  in   the 

record  was  insufficient  to  justify  a  verdict 
1.  Appeal  awd        for  the  plaintiff*  and  that  a  motion  inter- 

EBBOB :  effect  ^ 

of  general  re-      poBed  by  the  defendant  for  a  directed  verdict 

should  have  been  sustained.  The  case  was 
accordingly  reversed  and  remanded.  Upon  its  return  to 
the  district  court,  the  defendant  filed  a  motion  for  judgment 

r 

in  its  favor,  based  upon  the  fact  that  this  court,  on  the 
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former  appeal,  judicially  determined  that  the  evidence  was 
insufficient  to  justify  a  verdict  against  it,  and  that  the 
court  to  which  it  was  remanded  should,  therefore,  enter 
judgment  in  its  favor.  This  motion  was  overruled,  and 
this  is  the  first  complaint  made. 

It  Will  be  noted  that,  on  the  first  appeal,  this  court 
determined  that,  upon  the  record  there  made,  the  evidence 
was  insufficient  to  justify  a  verdict  for  the  plaintiff.  It  did 
not  determine  that  the  plaintiff  did  not  have  a  cause  of  ac- 
tion against  the  defendant,  if  the  facts  relied  upon  were 
proven.  It  reversed  it  simply  because  the  evidence  sub- 
mitted on  that  trial  did  not  justify  a  verdict  against  the  de- 
fendant, and  remanded  it  for  retrial.  It  was  then  up  to  the 
plaintiff  to  introduce  further  evidence  to  support  her  conten- 
tion. If  no  further  evidence  were  offered  upon  the  second 
trial  than  appeared  upon  the  first  trial,  then  the  finding  of 
this  court  upon  that  evidence  would  be  conclusive  upon 
plaintiff's  right  to  recover.  But  upon  the  retrial,-;— a  re- 
trial having  been  permitted  by  reversal, — plaintiff  might 
offer  furi;her  evidence  supporting  her  contention,  and  a  case 
might  be  made  against  the  defendant  sufficient  at  least  to  go 
to  the  jury. 

Of  course,  on  an  appeal  to  this  court  in  a  law  action,  a 
finding  by  this  court  that  the  record  does  not  disclose  suffi- 
cient evidence  to  justify  a  verdict  against  the  defendant,  is 
not  a  finding  that  sufficient  evidence  does  not  exist  to  jus- 
tify a  finding  against  the  defendant.  So,  upon  reversal, 
unless  otherwise  ordered,  it  was  up  to  the  plaintiff  to  make 
a  further  showing  in  support  of  her  contention,  and  to  this 
end  she  introduced  further  evidence  upon  the  issues  ten- 
dered. This  court,  however,  may,  upon  an  examination  of 
the  whole  record  submitted  to  it  on  appeal,  determine  that 
all  the  evidence  which  either  party  can  offer  legitimately  is 
before  the  court,  and  that  it  is  insufiilcient  to  justify  a  verdict 
against  the  defendant;  and  it  may,  thereupon,  by  special 
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order,  direct  the  court  to  enter  a  judgment  in  the  defend- 
ant's favor.  Or  if,  on  appeal,  it  is  found  that,  conceding 
all  that  plaintiflf  contends  for  as  established,  plaintiff  has  no 
cauae  of  action,  the  court  may,  by  proper  order,  dispose  of 
the  case  on  appeal,  and  so  direct  the  lower  court.  A  simple 
reversal  and  remand  of  the  case  to  the  district  court  does 
not  necessarily  determine  either  of  these  questions,  and 
does  not  necessarily  end  the  case.  The  plaintiff  may,  if 
he  has  other  testimony  supporting  his  claim,  have  a  re- 
trial and  introduce  further  testimony  and  take  the  judg- 
ment of  the  court  upon  the  case  as  then  made.  However, 
we  have  had  occasion  recently  to  pass  upon  this  question, 
and  our  finding  is  against  the  contention  of  plaintiff  on  this 
point.  See  Owens  v.  NorwoodrWhite  Coal  Co,,  181  Iowa 
d48. 

Upon  the  overruling  of  the  motion  for  a  directed  verdict 
based  upon  the  finding  of  this  court  upon  the  former  appeal, 
the  case  proceeded  to  a  retrial  in  tlie  district  court.  At  the 
conclusion  of  all  the  evidence,  the  defendant  moved  again 
for  a  directed  verdict,  based  upon  the  insufficiency  of  the 
evidence  to  justify  a  verdict  against  it.  This  motion  was 
overruled.  The  theory  on  which  this  motion  was  overruled 
is  that  the  record  as  made  upon  this  second  trial  was  not 
the  same  as  the  record  made  upon  the  former  trial;  that 
further  evidence  bearing  upon  issuable  facts  was  submitted 
by  the  plaintiff;  and  that  this  was  sufficient  to  justify  a  sub- 
mission of  the  cause  to  the  jury.  A  verdict  was  returned  for 
the  plaintiff.  The  overruling  of  this  motion  is  the  second 
ground  of  complaint  on  the  part  of  the  defendant. 

This  requires  an  examination  of  the  record  as  now  be- 
fore us.  We  will  say,  however,  that  the  record  is  substan- 
tially the  same  as  made  on  the  former  appeal,  with  the  ex- 
ception of  two  or  three  matters,  to  which  attention  will  be 
hereafter  called.  The  opinion  on  the  former  appeal  recites 
fairly  the  facts  as  they  then  existed  in  the  record,  and  at- 
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CX^      " 


tention  is  called  to  a  recitation  of  facts  there;  and  we  will 
not  attempt  to  repeat  them  here,  but  confine  ourselves  to  a 
consideration  of  this  added  testimony  which,. it  is  claimed, 
distinguishes  this  record  from  the  record  on  the  former  ap- 
peal. 

On  the  former  appeal,  Earl  Polk,  upon  whom  the  plain- 
tiff relies  specially  to  prove  one  of  the  material  facts  in  this 
controversy,  testified: 

"I  never  saw  him  going  to  the  cornfield ;  I  saw  him  in  the 
cornfield.  The  j)orter  followed  him  along  and  then  got  on 
the  train.  Deceased  ran  parallel,  inside  the  cornfield,  go- 
ing the  same  way  as  the  train.  At  the  cut,  he  slid  down 
the  bank,  and  caught  the  back  end  of  the  sleeper.  He  had 
hold  of  the  train,  and  someone  in  blue  uniform  pushed  him 
off.  I  was  watching.  He  fell.  I  was  looking  out  of  the 
window  near  the  middle  of  the  chair  car.  The  weather  was 
warm.  My  window  was  up.  I  was  leaning  out  as  far  as 
I  dare  without  falling  off.  1  never  saw  him  since  they 
pushed  him  off  and  he  fell.  He  fell  from  the  rear  steps  of 
•  the  sleeping  car.  Tlie  train  was  going  reasonably  slow  up 
a  big  grade.  When  they  pushed  him  off,  he  lit  about  the 
middle  of  the  rails.  They  pushed  him  off,  and  that  wbk  the 
last  I  saw  of  him." 

He  adds  to  his  testimony  in  this  trial  that  he  saw  him 
lying  in  the  middle  of  the  track,  after  he  fell  or  was  pushed 
off. 

This  really  is  the  only  substantive  testimony  that  the 
deceased  was  killed  by  being  pushed  or  kicked  off  the  train. 
and  his  dead  body  left  lying  upon  the  track.  There  is  no 
evidence  that  any  officer  in  charge  of  the  train  knew  that 
he  was  dead  and  that  his  dead  body  was  left  lying  upon 
the  track.  The  most  that  can  be  said  from  this  evidence  is 
that,  after  he  fell  from  the  train,  he  was  seen  lying  upon 
the  track.  There  is  no  evidence  that  anybody  knew  or  had 
reason  to  believe  at  that  time  that  the  fall  had  killed  him. 
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The  train  went  on  its  way.  There  was  no  evidence  that  any- 
one on  the  train  knew  then  that  he  was  injured.  The  train 
was  picking  up  speed  rapidly.  It  passed  into  a  cut.  We 
say  the  evidence  does  not  show  that  he  was  then  dead,  or 
that  anyone  in  charge  of  the  train  had  reason  to  believe 
that  he  was  dead, — that  the  fall  had  killed  him.  To  make 
a  ease,  it  must  appear  that  th*e  defendant,  before  allowing 
its  trains  to  pass,  knew  that  a  dead  body  was  lying  there 
upon  the  track.  The  knowledge  of  these  train  officers,  even 
if  the  evidence  could  be  construed  to  reach  this  point,  that 
the  decedent  had  been  pushed  off  or  kicked  off  or  had  fallen 
from  the  train,  and  was  lying  upon  the  track  immediately 
after  his  fall,  did  not  charge  the  company  with  notice, 
through  these  officers,  that  the  decedent  was  dead  and  lying 
on  the  track  at  the  time  the  later  trains  were  permitted  to 
pass  that  way  over  the  body,  if  they  did  so  do.  The  ques 
tion  is  not  now  whether  the  company  was  legally  respon- 
sible for  the  death,  even  though  caused  by  other  trains.  The 
cause  of  action  for  alleged  mutilation  could  arise  only 
after  the  death  of  the  decedent,  and  because  of  the  muti- 
lation of  the  dead  body.  The  argument  for  the  plaintiff  is 
that  the  circumstances  shown  were  sufficient  to  warrant 
the  jury  in  finding  that  decedent  was  killed  in  falling  from 
train  No.  14,  and  that  the  trainmen  must  have  known  it. 
Train  No.  14,  of  course,  did  not  mutilate  the  body.  The  de- 
ceased fell  behind  this  train,  and  this  train  moved  on  its 
journey.  The  mutilation,  if  any,  must  have  been  caused 
by  trains  following  over  the  same  track  later.  It  is  not 
claimed  that  any  of  the  employees  of  any  of  these  following 
trains  knew  that  the  body  was  upon  the  track  at  any  time. 
It  is  the  claim  of  the  plaintiff  that  the  train  crew,  or  some 
of  them,  knew  that  the  body  was  upon  the  track,  and  that 
this  knowledge  should  be  imputed  to  the  defendant  com- 
pany,  regardless  of  any  want  of  knowledge  on  the  part  of 
the  employees  who  ran  trains  over  the  body.     The  theory 
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upon  which  plaintiff  plants  her  case  is  that  the  decedent 
was  killed  by  the  train  from  which  he  was  removed;  that 
the  employees  in  charge  of  that  train  knew  that  he  was 
killed  in  falling  from  that  train ;  that,  with  this  knowledge, 
which  is  sought  to  be  imputed  to  the  company,  it  left  him 
lying  upon  the  track,  and  thereafter  permitted  trains  to 
pass  over  the  place  where  ihe  dead  body  was  lying,  and 
mutilate  it. 

As  we  have  said  before,  there  is  not  sufficient  evidenei 
to  justify  the  jury  in  saying  that  any  member  of  this  crew 
on  No.  14,  the  train  from  which  he  fell,  knew  that  he  was 
killed  in  the  falling,  or  knew  that  his  dead  body  was  left 
lying  upon  the  track.  There  being  no  knowledge  in  this 
crew,  there  was  no  knowledge  to  impute  to  the  company 
that  would  call  for  action  on  its  part.  We  may  assume 
that  the  knowledge  of  this  crew,  if  it  had  knowledge  that 
the  dead  body  was  lying  on  the  track,  would  be  imputed 
to  the  colnpany  and  would  be  the  knowledge  of  the  com- 
pany; and  if,  with  this  knowledge,  as  imputed,  it  wrong- 
fully permitted  its  trains  to  pass  over  the  track  while  the 
dead  body  was  there  exposed,  and  mutilated  it,  the  company 
might  be  liable;  but  knowledge  must  be  shown  in  these  em- 
ployees beforie  any  can  be  imputed  to  the  company. 

On  this  trial,  however,  the  plaintiff  introduced  a  pape^ 
on  which  she  relies  to  show  that  the  company  did  have 
knowledge  that  the  dead  body  was  lying  upon  the  track. 

This  paper  came  from  the  files  of  the  rail- 
privileged  road  Commissioners,  and  purports  to  be,  and 

connnunica-  . 

tions:  report       we  may  assume  is,  a  certified  copy  of  a  no- 

of  accident. 

tice  given  by  the  defendant  company  to  the 
railroad  commissioners,  in  pursuance  of  the  requirements  of 
Section  2120-k  of  the  Code  Supplement  of  1913,  which  reads 
as  follows: 

"That  upon  the  occurrence  of  any  serious  accident 
upon  any  railway  within  this  state,  which  shall  result  in 
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personal  injury,  or  loss  of  life,  the  corporation  operating ' 
the  road  upon  which  the  accident  occurred  shall  give  imme- 
diate notice  thereof  to  the  board  of  railroad  commissioners 
whose  duty  it  shall  be,  if  they  deem  it  necessary,  to  investi- 
gate .the  same,  and  properly  report  to  the  governor  the  ex- 
tent of  the  personal  injuries,  or  loss  of  life,  and  whether 
the  same  was  the  result  of  mismanagement  or  neglect  of  the 
corporation  on  whose  line  the  injury  or  loss  of  life  occurred. 
Provided  that  such  report  shall  not  be  evidence  or  referred 
to  in  any  case  in  any  court." 

In  obedience  to  this  requirement  of  the  statute,  it  ap- 
pears that  the  defendant  company  made  to  the  board  what 
is  called  a  report  of  this  accident,  on  a  blank  furnished  by 
the  board,  in  which  it  said: 

"Report  of  accident  at  or  near  Strahm,  Iowa,  on  Mo- 
berly  Division  of  above-named  road  [defendant's  road],  on 
August  12,  1913.  Time,  eight  P.  M.  Killed,  one,  Charles 
Hawthorne,  a  trespasser.  Was  stealing  a  ride  on  pas- 
senger train  14,  engine  347,  and  fell  off  train  and  fatally 
injured. 

"[Signed]  General  Superintendent." 

Assuming,  but  without  deciding,  that  this  report  was 
competent  evidence,  we  have  to  say  that  it  fails  to  show  the 
fact  to  establish  which  it  was  offered :  to  wit,  that  the  com- 
pany knew,  prior  to  August  12,  1913,  that  the  dead  body 
of  Charles  Hawthorne  was  lying  upon  the  track  at  the  time 
of  or  before  the  passage  of  the  trains  that  followed  No.  14, 
which,  it  is  claimed,  mutilated  the  body.  There  is  no  date 
to  this  report,  no  showing  when  it  was  filed  with  the  board 
of  railroad  commissioners,  no  showing  when  the  informa- 
tion came  to  the  company  upon  which  the  report  was  pred- 
icated, or  by  whom  it  was  communicated  to  the  company. 
If  it  be  true,  as  contended  for  by  the  plaintiff,  that  Charles 
Hawthorne  died  immediately  upon  falling  from  the  train, 
and  was  left  lying  upon  the  track,  his  death  must  have  oc- 
curred about  8  o'clock  in  the  evening  of  August  11th.    The 
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first  train  passing  after  that  was  a  westbound  train,  pass- 
ing through  Shenandoah  about  9:09  P.  M.;  the  next,  a 
freight  train,  1 :40  A.  M. ;  next,  4 :09  A.  M. ;  next,  7 :32  A.  M. 
The  body  was  removed  from  the  track  about  7 :00  o'clock  on 
the  morning  of  the  12th.  The  paper  introduced  in  evidence 
indicates  on  its  face  that  the  party  signing  the  paper  under- 
stood that  the  accident  occurred  on  the  12th.  Tt  is  appar- 
ent, then,  that  the  person  signing  the  paper  did  not  know 
that  the  accident  occurred  prior  to  the  passage  of  the  trains 
which  it  is  claimed  mutilated  the  body.  Therefore,  the 
paper  itself  does  not  show  that  the  person  signing  the  pa- 
per knew  that  the  dead  body  of  Charles  Hawthorne  was 
lying  on  the  track  prior  to  the  passage  of  these  trains  which 
mutilated  the  body.  Assuming  that  the  knowledge  of  the 
sender  of  this  notice  was  the  knowledge  of  the  company,  the 
knowledge  was  of  an  occurrence  on  the  12th,  and  after  the 
time  when  the  body  was  removed,  and  could  not  be  con- 
strued into  a  holding  that  the  sender  of  this  notice  to  the 
commissioners  knew  that  the  fetal  injury  occurred  on  the 
night  of  the  11th,  so  as  to  charge  the  defendant  with  no- 
tice before  the  passage  of  the  trains  which  it  is  claimed  mu- 
tilated the  body. 

So  we  hold  that  this  notice,  even  conceding  it  to  be 
admissible  as  evidence,  does  not  furnish  proof  that  the  de- 
fendant knew,  prior  to  the  time  these  trains  that  followed 
No.  li  passed  over  the  track  and  mutilated  the  body,  that 
the  dead  body  was  lying  upon  the  track  and  would  be  muti- 
lated by  the  trains,  if  they  were  permitted  to  pasa         .^ 

It  is  the  contention  of  the  defendant,  however,  that  this 
paper  was  not  admissible;  that,  the  paper  having  been  fur- 
nished to  the  railroad  commissioners,  under  the  compul- 
sion of  the  section  hereinbefore  set  out,  it  was,  by  the  temiR 
of  the  section,  privileged  information,  and  could  not  be 
used  against  the  company  furnishing  it. 

We  cannot  agree  to  this  proposition.     The  report  which 
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is  privileged  is  the  report  made  by  the  commissioneps  to 
the  governor.     The  company,  under  the  statute,  is  required 

«iTnpTjt9.^^>^fi  TintiPA  tf\  thft   PATnTniaginnpra   of   the  fact   of 

the  accident,  the  time  and  place,  and  is  not  required  to  fur- 
nish any  detailed  statement  as  to  how  the  accident  oc- 
curred, or  the  circumstances  or  conditions  under  which  it 
occurred.    Ordinarily,  there  would  be  needed  no  protection 
against  the  use  of  the  report  made  by  the  commissioners 
to  the  governor;  since  it  wouid  be,  of  necessity,  an  ex-parte 
investigation,  made,  not  in  the  interest  of  future  litigants, 
not  in  the  interest  of  the  injured  party  or  his  legal  repre- 
sentatives, but  in  the  interest  of  the  general  traveling  pub- 
lic, and  to  aid  in  the  better  regulation  and  control  of  train 
service,  in  the  interest  of  the  state  and  the  public.     In  an 
investigation  of  this  kind,  started  under  this  statute  by  the 
railroad  commission,  however,  it  may  have  been  the  thouglit 
of  the  legislature  that  much  of  the  information  on  which 
the  report  to  the  governor  rested,  must  be  secured  through 
an  examination  of  the  agents  and  employees  of  the  company, 
and  would  necessarily  be  embodied  in  the  report  to  the  gov- 
ernor; that,  to  secure  a  full,  fair,  and  honest  expos<^  of  all 
the  facts  by  the  company  to  the  commission,  on  an  exam 
ination  or  investigation,  the  report  made. upon  such  exam- 
ination could  not  be  used  in  evidence  or  referred  to  in  any 
case  in  court:  this,  that  the  company  might  be  free  in  its 
communication  with   the  state  officers,   to   tell   them   the 
truth,  the  whole  truth,  and  nothing  but  the  truth ;  that  the 
investigation  in  the  interest  of  the  public  and  the  state 
might  be  full,  free,  and  untrammeled,  and  without  fear  of; 
consequences  to  the  company  or  to  those  who  aid  in  making 
the  report,  in  the  event  litigation  grows  out  of  the  trans- 
action.    This,  we  think,  was  the  purpose  of  the  statute,  and 
this,  we  think,  is  a  fair  interpretation  of  the  statute.     The 
notice,  however,  which  the  company  is  required  to  give, 
does  not  involve  an  expose  of  m^itters  which   involve  the 
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cause  of  the  accident  or  the  circumstances  under  which  it 
occurred.  If  the  company  voluntarily  makes  statements 
in  this  notice,  beyond  the  requirements  of  the  statute,  such 
statements  may  not  be  protected  even  by  any  rule  of  pub- 
lic policy  invoked  by  counsel  for  the  defendant  in  this  case. 
In  the  language  of  our  former  holding,  we  now  hold  that, 
r^ardless  of  the  question  of  whether,  upon  any  view  of  the 
evidence,  the  defendant  might  be  held  for  the  allied  wrong- 
ful killing  of  the  decedent  by  means  of  some  train,  no  spe- 
cial liability  is  disclosed  as  for  the  mutilation  of  the  dead 
body,  or  as  for  a  violation  of  Section  4945  of  the  CJode. 

Other  questions  are  discussed,  but  we  do  not  deem  it 
necessary  to  pass  upon  them  at  this  time,  and  the  judg- 
ment of  the  district  court  is — Reversed. 

Preston,  C.  J.,  Ladd,  Salinger,  and  Stevens,  JJ.,  con- 
cur. 


Mary  Ann  McKeown,  Appellant,  v.  W.  W.  Morrow  et  al., 

Appellees. 

ESCHEAT:  Liability  of  State— Interest.  One  who  proves  his  heir- 
ship to  funds  which  are  held  by  the  state  under  an  order  of  es- 
cheat, is  entitled  to  interest  on  the  fund  only  from  the  date  of 
the  decree  which  establishes  such  heirship,  and  then,  only  for 
such  amount  of  interest  as  the  state  or  its  ofllcers  actuaUy  re- 
ceive after  said  date  on  the  fund,  as  a  school  loan.  (Sec.  3391, 
Code,  1897.) 

Appeal  from  Franklin  District  Court. — Edward  M.  McCall, 

Judge. 

April  4,  1918. 

This  case  involveH  the  right  of  a  claimant  to  a  fund  hehl 
as  for  escheat.    The  opinion  states  the  facts.    The  right  was 
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denied  by  the  court  below.    Plaintiff  appeals. — Reversed  and 
remanded, 

Jno.  M.  Hemingvmy,  for  appellant. 

H,  M.  Havner,  Attorney  General,  and  C.  A.  Robhins,  As- 

ftistant  Attorney  General,  for  appellees. 

Gaynob,  J. — On  March  1,  1908,  one  James  Murray  died 
intestate  in  Franklin  County  in  this  state.    An  administra- 
tor of  his  estate  was  duly   appointed.    After  paying  all 
claims  and  charges  against  the  estate,  there  was  left  in  the 
bands  of  the  administrator  for  distribution,  the  sum  of 
f7,853.99.     No  person  appeared,  as  heir  or  otherwise,  to 
claim  the  estate  in  the  hands  of  the  administrator.    It  was, 
therefore,  adjudged  to  be  in  escheat,  and  an  order  was  en- 
tered by  the  district  court,  directing  the  administrator  to 
pay  the  sum  so  in  his  hands  to  the  treasurer  of  the  state. 
In  pursuance  of  such  order,  the  administrator  did  pay  to  the 
.treasurer  of  the  state  the  full  sum  aforesaid,  on  the  21st 
day  of  April,  1911.     Thereafter,  on  October  9,  1911,  the 
plaintiff  herein  appeared,  filed  a  petition   in  the  district 
court,  setting  up  the  facts  above  recited,  and  alleging  that 
she  was  and  is  the  sole  heir  of  the  said  James  Murray,  and 
as  such  is  entitled  to  have  and  receive  the  entire  estate  left 
by  him,  subject  oply  to  proper  charges  and  expenditures 
necessary  to  the  settlement  of  the  estate.    In  her  application 
for  the  funds,  she  made  the  treasurer  and  auditor  of  state 
parties  defendant.    A  showing  was  thereupon  made  by  her 
as  to  her  heirship,  and  as  to  her  right  to  receive  the  funds. 
In  that  proceeding,  the  treasurer  of  the  state  appeared  and 
contested  her  right.    The  trial  court  found  that  plaintiff  had 
established  her  right  to  the  funds,  and  was  entitled  to  judg- 
ment for  the  return  of  the  money,  as  claimed  in  her  petition, 
"with  accumulated  interest,  less  such  sum  as  the  state  was  en- 
titled to  retain  under  the  collateral  inheritance  law;  and  an 
order  was,  accordingly,  duly  entered. 
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The  state  appeared  in  said  proceeding  and  filed  an  an- 
swer. An  appeal  was  taken  from  the  order  and  judgment 
of  the  court  aforesaid  to  this  court,  and  was,  upon  a  hearing 
in  this  court,  affirmed.  Thereupon,  the  state,  through  its 
proper  officers,  paid  over  to  the  clerk  of  the  district  court, 
for  the  use  and  benefit  of  the  plaintiff,  the  sum  of  $7,853.99, 
being  the  amount  received  by  it,  as  aforesaid,  less  the  sum 
due  the  state  under  the  collateral  inheritance  statute.  There- 
upon, the  plaintiff  filed  a  further  motion  in  the  district 
court,  requiring  the  said  officers  of  the  state  to  pay  to  her 
the  interest  that  accumulated  during  the  time  it  was  held  bj 
the  state  under  the  order  of  escheat.  This  motion  was  over- 
ruled by  the  court,  and  from  this,  the  plaintiff  appeals. 

The  only  question  here  for  our  consideration  is  whether 
or  not,  under  the  facts  herein  disclosed,  the  plaintiff  is  en 
titled  to  interest  on  the  funds  while  the  same  remained  in 
the  hands  of  the  proper  officers  of  the  state. 

For  a  fuller  statement  of  the  facts  in  this  case,  see  the 
opinion  of  this  court  filed  in  the  former  appeal,  167  Iowa  489. 

In  plaintiff's  original  application  to  have  this  fund  re- 
turned to  her,  she  prayed  that,  ui)on  proof  of  her  heirship, 
the  judgment  of  escheat  be  set  aside,  and  that  an  order  be 
entered  directing  the  treasurer  and  auditor  to  refund  and 
pay  over  to  her,  not  only  the  sum  receive<i  under  the  onler 

of  escheat,  but  such  interest  also  as  had  been  received  there- 
on by  the  auditor  and  treasurer  during  the  time  it  was  so 
held.  The  court  in  that  proceeding  decreed  that  the  amount 
received  be  Ax-ithdrawTi  and  returned,  with  accumulated  in- 
terest thereon,  less  the  amount  of  the  collateral  inheritance 
tax  due  the  state  under  the  collateral  inheritance  tax  law. 

The  allegations  of  plaintiff's  motion  now  before  us  are 
that,  while  the  money  so  received  from  the  estate  of  James 
Mun-ay  was  in  the  hands  of  the  state  and  its  proper  officers, 
the  money  was  loaned  out  at  41^  per  cent  interest,  payable 
annuallv,  and  that  the  monev  continued  to  bear  interest 
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at  that  rate  until  the  24th  day  of  March,  1915,  when  the 
auditor  of  state  recalled  the  sum  of  f4,000,  and  paid  the 
same  to  the  plaintiff;  that  the  balance  remained  drawing 
interest  until  May  1,  1915,  when  the  auditor  paid  the  further 
sum  of  |2,00Q  to  the  plaintiff;  that  the  balance  then  remain- 
ing,  f  1,409.69,  remained  in  the  hands  of  the  officers  of  the 
state,  bearing  interest  at  4i^  per  cent,  until  December  28, 
1915,  when  the  same  was  paid  over  to  the  plaintiff.  Plaintiff 
further  says  that,  notwithstanding  the  order  and  judgment 
in  the  case,  the  auditor  has  taken  the  interest  as  collected, 
and  distributed  it  among  the  various  counties  of  the  state, 
and  has  refused  to  recall  said  interest  and  pay  the  same 
over.  Plaintiff  asks  that  a  mandatory  injunction  issue, 
commanding  the  auditor  to  direct  the  various  counties  to 
l)ay  back  the  amount  of  interest  aforesaid  distributed  to 
them,  and  that,  when  so  paid,  the  same  be  turned  over  to  her. 

The  judgment  of  the  court  overruling  this  motion  was 
entered  on  April  12,  1917,  and  from  this  action,  this  appeal 
is  taken. 

Two  propositions  present  themselves: 

The  first  is:  Is  the  state  liable  for  interest  accruing 
upon  money  received  by  it,  under  an  order  of  escheat,  to  the 
cme  who  subsequently  appears  and  proves  his  heirship? 

Second.  Though  not  liable  under  the  law  as  written,  is 
the  decree  reciuiring  the  state  and  its  officers  to  pay  over 
accumulated  interest  so  binding  upon  the  state  and  its  of- 
ficers that,  though  not  liable  at  law  for  interest,  they  be- 
come bound  to  account  therefor,  by  reason  of  the  decree  of 
the  court,  directing  them  to  pay  the  principal  sum  with  ac- 
cumulated interest? 

This  judgment  and  order  having  been  affirmed  by  this 
court  on  appeal,  a  third  question  arises,  as  an  incident  to 
the  first  two,  to-wit:  in  the  event  the  state  or  its  officers  are 
liable  to  the  plaintiff  for  interest,  from  what  time  should 
interest  be  reckoned?  Or  rather,  what  accumulated  interest 
is  the  plaintiff  entitled  to? 
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Section  3388  of  the  Cocle  of  1897  provides : 

"When  the  judge  or  clerk  of  the  district  court  has  reason 
to  believe  that  any  property  of  the  estate  of  an  intestate 
within  the  county  should  by  law  escheat,  he  must  forthwith 
inform  the  state  auditor  thereof,  and  apjwint  some  suitable 
person  administrator  to  take  charge  of  such  property,  un- 
less an  executor  or  administrator  has  already  been  appointed 
for  that  purpose  in  some  county  in  the  state." 

Code  Section  3389  provides  for  notice  best  calculated  to 
notify  those  interested,  or  supposed  to  be  interested,  in  the 
property. 

Code  Section  3390  provides: 

"If  within  six  months  from  the  giving  of  such  notice  no 
claimant  thereof  appears,  such  propertj^  may  be  sold  and  the 
proceeds,  under  the  direction  of  the  state  auditor,  paid  over 
bj  the  administrator  for  the  benefit  of  the  school  fund.  If 
real  estate,  the  sale  shall  be  conducted  and  the  proceeds 
treated  like  those  of  school  lands.^' 

Code  Section  3391  provides: 

"The  money  ♦  *  *  shall  be  paid  at  any  time  within  ten 
years  after  the  sale  of  the  property  or  the  appropriation 
of  the  money,  but  not  afterwards,  to  anyone  showing  himself 
entitled  thereto." 

Code  Section  3387  provides : 

"If  there  is  propei'ty  remaining  uninherited,  it  shall 
escheat  to  the  state." 

Code  Section  2838  provides : 

"The  permanent  school  fund,  the  interest  of  which  only 
can  be  appropriated  for  school  purposes,  shall  consist  of 
*  *  •  the  proceeds  of  all  intestate  ep*tates  escheated  to  the 
Btata" 

Article  9,  Subdivision  2,  Section  3,  Constitution  of  Iowa, 

provides : 

"All  estates  of  deceased  persons  who  may  have  dietl 
without  leaving  a  will  or  heir,  ♦  *  *  shall  be,  and  remain  a 
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perpetual  fund,  the  interest  of  which,  *  ♦  ♦  shall  be  inviol- 
ably appropriated  to  the  support  of  common  schools  through- 
out the  state." 

Section  7  of  the  same  article  and  subdivision  provides : 

"The  money  subject  to  the  support  and  maintenance  of 
common  schools  shall  be  distributed  to  the  districts  in 
proportion  to  the  nunjber  of  youths,  between  the  ages  of  five 
and  twenty-one  years,  in  such  manner  as  may  be  provided  by. 
the  general  assembly." 

An  estate  does  not  become  fully  escheated  until  the 
expiration  of  ten  years,  Section  3387  of  the  Code  of  1897 
indicates  that  fact.    It  says : 

"If  there  is  property  remaining  uninherited  [that  is, 
at  the  end  of  ten  years],  it  shall  escheat  to  the  state." 

It  then  becomes  a  permanent  part  of  the  school  fund 
of  the  state,  and  as  such  remains  inviolable,  the  interest  only 
to  be  used  as  indicated  in  the  statutes  hereinbefore  quoted. 
Until  the  end  of  ten  years,  the  state  holds  the  funds  in  trust 
for  the  rightful  owner;  holds  them  under  the  provisions  of 
Section  3390,  for  the  benefit  of  the  school  fund.  While  it 
holds  them  as  trustee,  we  think,  clearly,  under  the  provision 
of  the  statute,  the  school  fund  alone  receives  the  benefit  that 
may  arise  from  the  funds.  The  benefit  that  comes  must  come 
through  the  way  of  accumulated  interest.  The  right  of  the 
state  to  hold  the  funds  continues  in  its  officers  until  the  ex- 
piration of  ten  years,  or  until  the  heirship  is  established.  If 
no  claimant  appears  at  the  end  of  ten  years,  and  establishes 
a  right  to  the  fund,  then,  without  any  further  action  on  the 
part  of  the  court,  the  fund  escheats  to  and  becomes  a  part  of 
the  permanent  school  fund  of  the  state.  If,  however,  one 
does  appear  within  ten  years,  and  establishes  his  right  to  the 
funds,  then,  under  the  provisions  of  Section  3391,  it  becomes 
the  duty  of  the  state  to  pay  them  to  the  one  showing  himself 
entitled  thereto.  After  the  claimant  has  fully  established 
his  right  to  the  fund,  it  no  longer  becomes  the  subject  of 
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escheat,  for,  under  Section  3S87,  only  the  property  remain- 
ing uninherited, — only  the  property  remaining  to  which  no 
heirship  has  been  established  within  the  ten  years, — eseheatH 
to  the  state  at  the  expiration  of  that  time. 

It  follows,  therefore,  that,  upon  the  establishment  of 
plaintiff's  heirship  and  her  right  to  the  fund  so  held  by  the 
state  in  the  hands  of  its  oflScers,  to  be  paid  over  to  one  who 
should  establish  his  title  within  the  time  limit,  she  became 
entitled  to  it  immediately  upon  the  entry  of  the  decree  es- 
tablishing her  heirship  and  her  right  to  the  fund.  The  state 
then  had  no  longer  a  right  to  hold  it,  and  no  longer  a  right 
to  appropriate  the  interest  to  any  of  the  uses  of  the  state. 
This  fund  never  became  a  permanent  part  of  the  school  fund, 
for  the  reason  that,  when  plaintiff  appeared,  and  established 
her  right  to  it,  the  state  had  no  longer  a  right  to  hold  it,  un- 
der  the  provisions  of  the  state's  own  statute.  The  state  said, 
in  Section  3391 : 

"The  money  shall  be  paid  at  any  time  within  ten  years 
to  anyone  showing  himself  entitled  thereto."^ 

With  this  mandate  from  the  state  to  its  officers,  it  be- 
came their  duty  to  pay  the  fund  to  the  plaintiff  immediately 
upon  the  establishment  of  her  heirship.  To  hold  it  longer 
was  holding  it  in  violation  of  her  right,  and  in  violation  of 
the  mandate  of  the  statute. 

It  appears  from  this  record  that  plaintiff  established 
her  right  to  the  fund,  and,  on  the  7th  day  of  February,  1913, 
the  court  entered  its  decree  to  the  effect  that  she  was  en- 
titled to  the  fund,  as  heir  of  James  Murray,  and  directed 
these  officers  of  the  state,  acting  for  the  state,  to  pay  the 
same  over  to  her  with  accumulated  interest.  The  provisions 
of  Section  3390  to  the  effect  that  the  sum  received  shall  be 
held,  for  the  benefit  of  the  school  fund,  we  take  it,  i-efer  only 
to  that  time  between  the  time  it  is  received  and  the  time 
the  rightful  claimant  to  the  funds  establishes  his  heirship. 
In  establishing  the  heirship,  it  is  determined  that  the  prop- 
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erty  cannot  escheat  and  never  can  become  a  part  of  the  per- 
manent school  fund.  Upon  the  establishment  of  heirship,  the 
claimant  became  entitled  to  the  fund,  and  a  duty  arose  out 
of  this  to  pay  the  fund  to  her.  Any  withholding  after  that 
time  is  in  violation  of  the  rights  of  the  claimant,  and  in  vio- 
lation of  the  express  provision  of  the  statute,  and  any  in- 
terest accumulating  after  heirship  is  established  belongs  to 
the  claimant. 

The  fact  that  an  appeal  was  taken  postponed  only  her 
right  to  enforce  her  claim,  but  did  not  postpone  or  impair 
her  right  to  the  fund.  Her  right  to  the  fund  dates  from  the 
establishment  of  her  right  to  it,  and  that  carried  with  it  a 
right  to  the  interest  that  accrued  upon  the  fund  after  her 
right  was  established.  It  is  true  the  statute  makes  no  provi- 
sion for  the  payment  of  interest  on  the  fund.  The  statute  says 
the  fund  shall  be  held  by  the  oflftcers  of  the  state  for  the  bene- 
fit of  the  school  fund.  This  we  take  it  to  mean,  until  such 
time  as  the  rightful  owner  of  the  property  appears  and 
establishes  his  heirship.  We  construe  the  decree  of  the  court 
involved  here  to  mean  interest  that  accumulated  on  the  fund 
in  the  hands  of  the  state  after  plaintiff's  right  to  the  fund 
had  become  fixed  by  the  decree.  The  question  of  interest 
seems  not  to  have  been  discussed  or  considered  on  the 
former  appeal.  Section  3038  of  the  Code  of  1897  provides 
for  the  payment  of  interest  on  "money  received  to  the  use  of 
another  and  retained  beyond  a  reasonable  time,  without  the 
owner's  consent,  express  or  implied."  This  section  provides 
for  six  per  cent  interest ;  but  here,  we  think  the  state,  hold- 
ing, as  it  did,  the  fund  in  trust  for  the  plaintiff,  ought  not 
to  be  required  to  pay  more  than  the  amount  of  interest 
actually  received  by  it  after  the  duty  arose  to  repay  i<  to 
the  plaintiff.  The  interest,  therefore,  that  accumulated  on 
the  fund  after  the  decree  was  entered  fixing  her  right,  ought 
to  be  accounted  for  by  the  state,  up  to  the  time  of  actual  pay- 
inent,  and  we  think  this  is  the  purpose  and  intent  of  the  law. 
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The  action  of  the  court,  therefore,  in  overruling  defendant's 
motion,  is  reversed,  and  the  cause  remanded,  with  direction 
to  the  court  to  enter  decree  in  accordance  with  this  opin- 
ion and  the  facts  as  thej  now  appear  in  the  record  in  that 
court. — Reversed  and  remanded. 


cur. 


Preston^  C.  J.,  Ladd,  Salinger,  and  Stevens,  JJ.,  con- 


WiLLiAM  Peterson  et  al.,  Appellees,  v.  Frank  Pratt  et  al., 

Appellants. 

SCHOOLS  AND  SCHOOL  DISTRICTS:  .  Tultionlng  PnpUs  in  For- 

1  elgn  District.  The  power  of  a  school  board  to  contract  for  the 
tultionlng  of  its  pupils  in  the  schools  of  another  district  de- 
pends on  securing  from  the  county  superintendent  authoriza- 
tion "to  shorten"  its  statutory  school  year,  and  being  thereby 
released  from  its  obligation  to  maintain  its  school.  But  au- 
thorization to  entirely  discontinue  a  school,  being  a  power  not 
possessed  by  the  county  superintendent,  will  not  open  the  door 
to  such  a  contract.     (Sees.  2773,  2774,  Code,  1897.) 

SCHOOLS  AND  SCHOOL  DISTRICTS:    BeUef  From  Void  Acts.    Re- 

2  lief  from  the  void  acts  of  a  school  board  may  be  had  by  direct 
appeal  to  the  courts.     (See  Sec.  2818,  Code,  1897.) 

Appeal  from  Page  District  Court. — Thomas  Arthur,  Judge. 

April  4,  1918. 

Action  involving  the  validity  of  a  contract.  The  trial 
court  held  that  said  contract  was  invalid.  Defendants  ap- 
peal.— Affirmed. 

Genung  d  Geming,  for  appellants. 

^   Denver  L.  Wilson  and  Thomas  W.  Keenwn,  for  ap- 
pellees. 

Salinger,  J. — The  board  of  directors  of  the  defendant 
Independent  School  District  of  Union  Grove  discontinued 
the  school  in  that  district  for  the  on-coming  school  year  of 
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1.  Schools  and 


1917-18.  Thereafter,  a  contract  was  entered 
tbkS^:  tid-  ^^^^  between  said  board  and  the  board  of  the 
to  forei^^S*!?-  defendant  Independent  District  of  South  Lib- 
^^^^  erty,  wherein  the  first  agreed  to  pay  to  the 

last  |600  for  tuition  of  the  pupils  of  the  Union  Grove  Dis-. 
trict.  The  first  payment  was  to  be  made  on  September  1, 
1917.  On  the  petition  of  the  plaintiffs,  the  district  court  or- 
dered the  officials  of  the  Union  Grove  District  to  employ  a 
competent  teacher,  and  maintain  a  suitable  school  for  said 
school  year.  It  restrained  making  any  payment  under  the 
contract  and  cancelled  said  contract. 

The  appellants  contend :  First,  that  the  court  had  no 
power  to  act,  because  appeal  to  the  department  of  public  in- 
struction was  the  sole  remedy;  and,  second,  that,  if  power 
to  act  be  assumed,  the  action  had  is  erroneous.  This  is  a 
ease  wherein  both  contentions  may  be  disposed  of  by  de- 
termining whether  the  district  court  had  jurisdiction.  For, 
if  the  board  had  no  power  to  make  this  contract,  then  the 
district  court  had  jurisdiction,  and  appeal  to  the  department 
of  public  instruction  is  not  the  remedy.  And  if  the  district 
court  has  power  to  act  because  the  contract  was  beyond  the 
authority  of  the  board,  then  the  contract  made  is  void.  So 
the  trial  court  would  get  its  power  to  act  because  the  con- 
tract is  void,  and  if  the  contract  is  void,  it  was  not  error  to 
oancel  it. 

,  It  does  not  seem  to  be  claimed  that  there  is  express  au- 
thority, to  make  this  contract,  and  the  reliance  of  the  ap- 
pellants seems  to  be  the  existence  of  express  powers  which 
cannot  be  exercised  unless  there  is  authority  to  make  the 
contract  in  question.  'We  are  not  called  upon  to  inquire 
into  power  by  implication,  because  we  are  of  opinion  that 
what  is  expressly  enacted  by  statute  sustains  the  action  of 
the  trial  court.  We  find  that  Section  2774  of  the  Code  per- 
mits such  a  contract  as  this  to  be  made,  among  other  things, 
when  "the  board  is  released  from  its  obligation  to  maintain 
a  school."    This  amounts  to  a  legislative  declaration  that 


\ 
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such  a  contract  may  not  be  made  unless  the  conditions 
specified  in  the  statute  exist.  And,  upon  analysis,  it  will 
be  found  the  controversy  narrows  to  whether  the  board  has 
been  released  from  said  obligation.  It  is  manifest  that  Sec- 
'tion  2774  assumes  the  board  may  be  released  from  such  ob- 
ligation. But  it  does  not  say  what  the  obligation  to  main- 
tain a  school  is,  nor  who  may  release  the  board  from  it.  The 
only  statute  which  speaks  to  these  points  is  Section  2773, 
Code  Supplement,  1913.  It  provides  that,  in  each  school 
year,  commencing  with  the  third  Monday  in  March,  school 
shall  be  maintained  for  at  least  24  weeks  of  5  school  days 
each,  unless  the  county  superintendent  shall  authorize  the 
board  to  "shorten  this  period"  because,  in  his  judgment, 
there  is  suflScient  reason  for  so  doing.  Reading  the  two 
statutes  together,  then,  as  we  must,  and  it  is  enacted  that 
school  boards  may  contract  as  these  two  boards  did,  pro- 
vided there  has  been  a  release  from  the  obligation  to  maintain 
school,  worked  by  a  permit  from  the  superintendent  to 
"shorten"  the  statute  minimum  of  24  weeks.  The  sole  ques- 
tion, then,  is  whether  the  superintendent  has  authorized  such 
a  shortening.  The  county  superintendent  never  gave  authori- 
ty to  shorten  the  statute  minimum  school  time,  but  did  con- 
sent that  the  school  in  Union  Grove  District  might  be  closed 
for  the  1917-18  school  year.  We  find  nowhere  any  statute 
which  permits  a  county  superintendent  to  wholly  close  a 
school.  And  he  has  no  such  authority  unless  a  statute  gives 
it.  On  the  contrary,  since  the  only  authority  given  him  is 
to  shorten  the  period,  power  to  close  the  school  is  utterly 
inconsistent  with  the  power  grante4.  To  shorten  of  neces- 
sity implies  the  opposite  of  abolition.  Shortening  involves 
maintaining  the  school,  though  for  a  shorter  period  than  it 
would  be  maintained  were  it  not  for  the  shortening.  The 
power  of  the  two  boards  to  contract  as  they -did  depends 
upon  an  autliorization  which  was  not  obtained,  and  upon 
a   contingency    which   has   not   happened.     Therefore,   the 
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boards  acted  without  authority.  It  may  be  conceded  there 
is  as  much  or  more  reason  for  providing  for  the  tuition  of 
pupils  in  another  district  when  closing  the  school  entirely- 
than  there  is  when  no  more  than  a  shortening  of  the  school 
period  is  done.  But  this  argument  must  be  made  to  the 
legislature,  and  not  to  us.  If  it  can  be  convinced  that  the 
county  superintendent  should  have  power  to  authorize  the 
discontinuance  of  a  school  in  toto,  then  his  permission  to 
discontinue  will  release  the  board  from  its  obligation  to 
maintain  a  school,  and  will,  therefore,  authorize  it  to  make 
such  a  contract  as  was  here  made.  But  at  this  time,  the 
statute  declares  that  the  board  had  no.  power  to  make  this 
contract,  unless  it  obtained  the  only  release  from  the  super- 
intendent which  the  statute  empowers  him  to  give. 

As  said,  holding  that  the  boards  had  no  power  to  make 
this  contract  disposes  not  only  of  the  claim  that  cancelling 
the  contract  and  restraining  payments  thereunder  and  order- 
ing  the   maintenance*  of  school   were  each 
^'  ^nwi^Dis!"      and  all  rightful,  but  settles,  too,  that  the 
Seflcrom'void     district   court   had  jurisdiction.     That  the 

boards  lacked  power  to  act  works  that  the 
courts  may  act  without  an  appeal  to  the  department  of  pub- 
lic instruction,  and  the  fact  that  such  power  was  lacking 
also  justifies  the  relief  which  the  district  court  granted. 

It  follows  that  the  decree  below  must  be,  and  the  same 
is, — Affirmed. 

Preston,  C.  J.,  I/Add  and  Evans^  JJ.,  concur. 


Elmer  Rodison,  Guardian,  Appellee,  v.  William  D.  Boone, 

Appellant. 

IN  JUNCTION:  Sestralning  Prosecntioii  of  Action.  Injunction  will 
lie  to  restrain  the  prosecution  of  an  action  to  remove  a  guard- 
ian of  the  property  of  another  until  another  action  is  deter- 
mined wherein  an  adjudication  is  sought  as  to  the  status  of  the 
property  held  by  the  guardian. 

Vol.  183  lA.--«0 


466  RoBisoN  V.  Boone.  [183  Iowa 

Appeal  from  Dallas  District  Court, — Lobin  N.  Hays,  Judge. 

April  4,  1918. 

Action  for  temporary  injunction  restraining  the  pros- 
ecution of  a  suit  to  remove  a  guardian,  pending  a  hearing 
in  equity  to  determine  and  construe  certain  wills  under 
which  the  ward  became  entitled  to  the  property,  and  to 
fix  the  character  of  the  property  in  the  hands  of  the  guar- 
dian— whether  a  trust  fund  or  otherwise.  Temporary  in- 
junction issued  in  the  court  below,  as  prayed.  Defendant 
appeals. — Affirmed. 

Burton  Russell  and  Parsons  d  Mills,  for  appellant. 

White  d  Clarke,  and  Clark  d  Byers,  for  appellee. 

Per  Curiam — The  defendant  herein  is  the  son  of 
Joshua  Boone  and  Emeline  Boone.  Joshua  Boone  died  tes- 
tate,  in  the  month  of  December,  1910.  His  will  was  duly 
admitted  to  probate.  In  this  will  he  devised  and  bequeathed 
to  his  wife,  Emeline  Boone,  one  third  of  all  his  prop- 
erty, real  and  personal.  The  remaining  two  thirds  he  de- 
vised to  his  nine  children,  among  whom  was  this  defendant. 
The  will  provided : 

"The  remaining  tw'o  thirds  I  give,  devise  and  bequeath 
to  my  lawful  children,  share  and  share  alike  [naming 
them],  to  have  and  to  hold  forever  with  exception  of 
share  of  William  D.  Boone  whose  share  may  be  placed  in 
the  hands  of  guardian  or  trustee  at  the  discretion  of  execu- 
tors." 

Emeline  Boone  died  in  March,  1916,  testate.  After 
certain  devises,  this  will,  in  the  fifth  clause,  provided: 

"To  my  son,  «Tohn  W.  Boone,  I  give,  devise  and  bequeath 
one  ninth  of  the  balance  of  my  estate,  both  real  and  per- 
sonal, less  the  sum  of  one  thousand  dollars." 

The  balance  was  bequeathed  to  other  heirs,  to  have  and 
to  hold  forever,  excepting  the  share  of  William  D.  Boone, 
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which  must  be  placed  iu  the  care  of  his  duly  qualified  guar 
dian.  The  same  executors  were  named  in  each  will.  Thes;» 
wills  were  duly  admitted  to  probate,  and  the  executors 
named  in  the  will^  were  appointed  executors  in  each  es- 
tate, at  the  time  of  the  probate.  The  estates  were  duly  ad- 
ministered upon.  The  executors  named  in  each  of  the 
wills  and  appointed  by  the  court  were  George  A.  Gutshall 
and  Olarance  Dunn,  and  they  duly  qualified  and  entered 
upon  the  discharge  of  their  duties.  In  August,  1911,  a  suit 
was  instituted  by  one  of  these  executors,  Glarance  Dunn, 
to  have  a  guardian  appointed  of  the  person  and  property 
of  the  said  William  D.  Boone,  defendant  herein,  under  the 
provisions  of  Section  3219  of  the  Code  of  1897,  alleging, 
among  other  things,  that  William  D.  Boone  was  of  un- 
sound mind.  In  pursuance  of  this  action,  one  Frank 
Boone,  brother  of  the  defendant,  was  appointed  guardian  of 
the  person  and  property  of  William  D.  Boone.  He  quali- 
fied and  entered  upon  the  discharge  of  his  duties  as  guar- 
dian. In  May,  1913,  this  guardian,  Frank  Boone,  died, 
and  thereafter,  this  plaintiff  was  appointed  guardian,  on 
his  own  application,  to  take  the  place  of  the  said  Frank 
Boone,  then  deceased.  This  guardian  qualified  as  such,  and 
entered  upon  the  discharge  of.  his  duties.  The  executors 
named  in  the  will  of  Joshua  Boone,  and  appointed  by  the 
court  to  administer  upon  his  estate,  made  their  report  and 
were  discharged  in  March,  1914.  It  does  not  appear  that 
the  executors  of  the  will  of  Emeline  Boone  have  ever  been 
discharged.  t^ 

The  property  bequeathed  to  the  defendant  herein,  Wm. 
D.  Boone,  coming  to  him  from  the  estate  of  his  father, 
Joshua  Boone,  was,  upon  the  discharge  of  the  executors, 
turned  over  to  his  then  guardian,  and  is  now  in  the  hands 
of  this  plaintiff  as  his  guardian.  In  the  month  of  Decem- 
ber, 1916,  this  defendant,  William  D.  Boone,  filed  his  peti- 
,  tion,  under  the  provisions  of  Section  3222  of  the  Code  of 
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1897,  alleging,  among  other  things,  that  he  was  no  longer 
a   proper  subject  for  guardianship,   and   asking   that  hi;^ 
guardianship  be  terminated.     The  plaintiff  herein,  as  guar- 
dian, appeared  to  said  proceeding  and  answered,  saying 
that  the  said  William  1).  Boone  had  no  property  except 
property  devised  under  and  through  the  will  of  his  father, 
Joshua  Boone,  and  his  mother,  Emeline  Boone;  that  the  ex- 
ecutors of  said  wills  placed  the  entire  share  of  William  D. 
Boone  coming  to  him  under  said  wills  in  the  bands  of  his 
guardian^  Frank  E.  Boone,  and  it  was  by  him  held  and  in- 
vested until  his  death  in  May,  1913;  that,  upon  the  death 
of  Frank  E.  Boone,  this  guardian  was  appointed  by  the 
court,  duly  qualified,  and  as  such,  received  from  his  former 
guardian  the  entire  property   so   received  by  his  former 
guardian,  derived  as  aforesaid;  that  this  guardian  holds 
it  under  the  conditions  of  the  will  aforesaid ;  that  these  wills 
provided  that  the  property  should  be  so  held.    A  motion 
was  filed  to  strike  all  this  affirmative  matter  in  the  answer 
of  the  guardian^  and  this  motion  was  sustained,  the  court 
holding  that  it  did  not  present  a  proper  issue  in  that  case, 
holding  that  the  character  of  the  property  in  the  hands 
of  the  guardian  ought  to  be  declared  in  a  proper  proceed- 
ing, and  that  the  character  of  the  property,  whether  trust 
property  or  not,  should  be  determined  in  a  separate  prr- 
ceeding  instituted  for  that  purjwse.     Thereupon,  the  plain- 
tiff herein,  the  guardian,  commenced  this  suit,  filing  his  pe- 
tition alleging  that  the  property  was  trust  property;  was 
in  his  hands  as  trust  property ;  that  the  effect  of  discharg- 
ing him  as  guardian  would  be  to  release  the  property  in  his 
hands;  that  there  would  be  no  one  to  care  for  it;  that  tlie 
will  contemplated  that  it  should  be  held  in  trust  for  the 
ward;  and  asking  a  construction  of  the  will  and  a  deter- 
mination  of  the  character  of  the  property,  to  the  end  that 
it  might  be  preserved  for  the  ward,  in  the  event  it  was  found 
that  he,  as  guardian,  under  the  appointment  made,  had  no 
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authority  over  tlie  fuuds,  aud  asking  that  a  temporary  in- 
junctiou  issue,  peuding  the  hearing  on  this  petition.  A 
hearing  was  had  upon  tliis  application  for  temporary  writ 
of  injunction,  aiid  a  temporary  writ  was  ordered  as  prayed, 
restraining  the  defendant  from  prosecuting  his  suit  to  have 
this  guardian  discharged,  until  the  final  determination  of 
this  suit.  This  is  the  order  appealed  from,  and  now  be- 
fore us. 

Section  3219,  hereinbefore  referred  to,  provides  that, 
when  a  petition  is  presented  to  the  district  court  that  any 
inhabitant  is  of  unsound  mind,  upon  satisfactory  proof  of 
the  fact,  the  court  may  appoint  a  guardian  of  the  property 
of  such  person. 

Section  3222  provides  that,  at  any  time  not  less  than 
six  months  after  the  appointment,  the  person  under  guar- 
dianship may  apply  to  the  court  or  any  judge  thereof,  and 
ask  that  the  guai'dianship  be  terminated.  If  issue  is  joined, 
the  petitioner  may  demand  a  jury  trial. 

There  is  no  question  that,  under  Section  3222,  this  de- 
fendant had  a  right  to  maintain  the  action  instituted  to 
have  the  guardianship  terminated.  A  determination  of  this 
question  in  his  favor  would,  of  necessity,  have  the  effect  of 
discharging  the  guardian,  aud  withdrawing  from  him  all 
further  hold  on  the  property.  Whatever  rights  the  de- 
fendant in  this  suit  acquired  to  the  property  must  be  found 
iu  the  will  of  his  father  and  his  mother.  The  father,  in 
making  the  bequest,  provided  that  the  share  bequeathed  to 
this  defendant  "may  be  placed  in  the  hands  of  guardian  or 
trustee,  at  the  discretion  of  the  executors.'*  The  mother's 
will  provided  that  the  share  of  this  defendant  must  be 
placed  in  the  care  of  his  duly  qualified  guardian.  This 
guardian  is  the  duly  appointed  guardian,  at  least  of  the 
estate  of  defendant.  Neither  of  the  wills  provided  that  the 
executors  should  have  the  appointment  of  a  guardian  or 
tinistee.  In  the  father's  will,  the  provision  is  that  the  share 
of  this  defendant  may  be  placed  in  the  hands  of  a  guardian 
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or  trustee,  at  the  discretioD  of  the  executors.  The  mother's 
will  provides  that  it  must  be  placed  iu  the  care  of  his  duly 
qualified  guardian.  Both  wills  contemplated  the  appoint- 
ment of  a  guardian  or  trustee  of  this  property  by  someoue 
having  authority  to  make  an  appointment. 

It  is  claimed  that  it  was  not  the  intention  of  either 
testator  that  the  property  bequeathed  should  pass  directly 
to  this  defendant.  It  is  to  determine  this  question  that 
this  suit  was  instituted  and  is  now  pending,  and  is  yet  un- 
determined. The  temporary  injunction  restrains  the  de- 
fendant only  from  pi-osecuting  his  suit  to  have  the  hold  of 
this  guardian  released  upon  the  pi*operty.  Thi,s  suit  is  to 
determine  the  stiitus  of  the  property.  The  property  has 
passed  into  the  hands  of  this  guardian,  placed  there  by  the 
executors  in  the  exercise  of  that  discretion  given  them  by 
the  wills.  In  this  preliminary  hearing  for  the  temporary 
writ,  it  was  not  determined,  nor  do  we  now  determine,  what 
the  status  of  this  property  is,  nor  whether,  under  the  terms 
of  the  will,  a  guardian  or  trustee  of  the  property  must  be 
appointed.  This  we  leave  to  the  later  determination  of  the 
court,  on  the  trial  upon  the  merits.  The  order  appealed 
from  in  this  case  simply  restrains  the  plaintiff  from  pros- 
ecuting his  suit  to  have  the  guardianship  terminated,  until 
this  question  is  settled  by  the  court  in  which  the  case  in 
pending.  In  granting  this  temporary  writ,  the  court  sim- 
ply suspended  the  further  prosecution  of  that  suit  until 
the  determination  of  this  important  question,  to  wit:  What 
shall  be  done  with  the  property  passing  under  the  will,  in 
view  of  this  limitation  on  the  right  to  possession?  In  the 
event  the  court  should  hold,  in  the  proceeding  to  remove  the 
guardian,  that  the  guardianship  was  not  made  in  pursu- 
ance of  the  will,  but  under  the  provisions  of  Section  3219, 
there  is  no  one  to  hold  the  property  as  the  wills  direct. 

Conceding  that  the  appointment  was  made  under  Sec- 
tion 3219,  and  that  the  plaintiff  has  a  right,  under  Se<s 
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tioii  3222, — more  than  six  months  having  elapsed, — to  have 
the  guardianship  terminated  for  reasons  provided  in  that 
statute,  it  does  not  necessarily  follow  that  he  has  a  right 
to  the  possession  of  the  property  bequeathed  to  him  in  trust 
to  be  held  by  another.  But,  a  controversy  having  arisen 
as  to  whether  or  not,  under  the  provisions  of  this  will,  a 
guardian  or  trustee  must  be  appointed,  to  take  possession 
of  and  hold  the  property,  it  is  essential  that  the  status  of 
the  propei-ty  be  fixed.  If  the  court  determines  that,  under 
the  provisions  of  the  will,  a  trustee  or  guardian  must  be 
appointed  to  conserve  and  preserve  it,  it  becomes  imma- 
terial, then,  so  far  as  the  property  is  concerned,  whethe^^ 
the  defendant  succeeds  in  his  suit  to  remove  the  guardian 
or  not.  The  question  for  the  court  to  determine  in  this  case 
is  whether  the  defendant  is  entitled  to  the  personal  pos- 
session of  the  property  bequeathed,  or  whether  a  guardian 
or  trustee  should  be  appointed  for  it.  The  prayer  of  the 
petition  in  this  suit  is  that  the  court  determine  the  inten- 
tion of  Joshua  Boone  as  to  that  part  and  portion  of  his 
estate  which  would  otherwise  have  become  the  property  of 
this  defendant,  and  the  intention  of  Emeline  Boone  as  to 
that  part  and  portion  of  her  estate  which  would  otherwise 
have  become  the  property  of  the  defendant,  to  the  end  that 
it  may  be  determined  by  what  right  and  in  what  capacity, 
whether  as  trustee  or  otherwise,  the  said  guardian  holds  the 
funds  derived  by  him  from  the  estates  of  Emeline  Boone  and 
Joshua  Boone;  and  the  prayer  is  that  a  temporary  restrain- 
ing order  be  issued,  pending  the  hearing  of  this  petition, 
and  further,  that  the  funds  in  the  hands  of  the  guardian 
be  declared  a  trust  fund  for  the  use  and  benefit  of  the  de- 
fendant, and  that  testimony  be  taken  to  show  the  inten- 
tion and  pury>ose  of  these  testators  in  making  these  pro- 
visions in  their  wills. 

As  we  take  it  from  this  record,  there  was  no  hearing 
upon   the   merits.     The  only  hearing  here  that  was  had, 
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and  the  only  order  appealed  from,  was  that  which  related  to 
the  rentraining  order  pending  the  hearing  and  the  deter- 
mination of  the  issnes  presented  in  the  petition;  and  we 
think  the  court  did  not  err  in  exercising  its  discretion  in 
restraining  this  defendant  from  further  prosecuting  his 
suit  for  removal  of  the  guardian  until  the  questions  herein 
presented  were  determined.  Without  this  restraining  or- 
der, the  court  could  have  ordei'ed  this  issue  tried  first. 

We  see  no  ground  for  interfering  with  the  order  of  the 
court  herein  complained  of,  and  the  action  of  the  court  is 
— Affirmed, 

Preston,  C\  J.,  I^dd,  (jaynor,  and  Stevens,  JJ.,  concur. 


John  H.  Slater,  Appellant,  v.  Wm.  Slater,  Sr.,  et  al., 

Appellees. 

DEEDS:  Undue  Influence  and  Intoxication.  Evidence  reviewed,  and 
held  insufficient  to  establish  the  invalidity  of  a  deed  by  reason 
of  undue  influence  on  the  part  of  grantee,  or  intoxication  on 
the  part  of  grantor. 

Appeal  from  Worth  District  Court. — M.  F.  Edwards,  Judge. 

April  4,  1918. 

KriT  in  e<iuity  to  set  aside  a  deed  on  the  sjround  of  un- 
due influence  and  false  representations  in  obtaininji:  the 
same,  and  on  the  f2:round  that  the  plaintiff  was  intoxicate*! 
when  he  executed  the  same,  to  such  an  extent  that  he  did 
not  know  what  he  was  doing.  After  a  full  hearing  upon 
the  merits,  the  trial  court  dismissed  the  petition,  and  the 
plaintiff  appeals. — Affirmed. 

Dunn,  Bryant  d-  Clough,  for  appellant. 

Robinson  d  Boomhower  and  Gordon  d  Osmundson^  for 
appellees. 
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EvANS^  J. — The  plaintiff  is  the  son  of  the  defendant. 
The  deed  in  question  was  executed  on  September  10,  1904, 
and  <:onveyed  the  plaintiff's  undivided  one  half  in  a  farm  of 
200  acres.  The  evidence  involves  the  history  and  the  per- 
sonal characteiistics  of  the  parties.  The  defendant  and 
his  wife,  Sarah,  moved  upon  the  farm  in  question  about 
1872  or  1874,  and  lived  together  thereon  with  their  family 
until  1897.  At  this  time,  there  was  a  separation  between 
husband  and  wife,  and  a  decree  of  divorce.  The  title  to  the 
farm  was  in  the  name  of  the  wife.  A  stipulation  as  to 
alimon}'  gave  her  the  full  ownership  thereof,  subject  to 
an  undertaking  by  her  to  pay  alimony  to  the  defendant 
in  the  sum  of  f  2,500.  The  mother  and  the  two  sons,  John 
and  William,  continued  to  live  upon  the  place.  The  de- 
fendant removed  to  Minnesota,  from  there  to  North  Da- 
kota, and  back  to  Minnesota  again.  He  remarried.  He 
sometimes  visited  the  family  at  the  old  home.  He  visited 
there  for  a  short  time  in  the  summer  of  1904.  Shortly 
thereafter,  on  August  2,  1904,  the  divorced  wife,  Sarah, 
died.  The  defendant  came  to  the  funeral.  He  remained 
upon  the  place  for  some  weeks.  Both  John  and  William 
Avere  unmarried.  John  was  born  in  the  year  1867,  and 
William  was  about  two  years  older.  John,  the  younger, 
however,  managed  the  place,  after  a  fashion,  for  his  moth- 
er. William  had  been  injured,  and  wais  of  little  economic 
value.  John  was  addicted  to  the  use  of  intoxicating  liquors, 
and  was  of  still  less  economic  value.  As  a  witness,  he  tes- 
tified: 

"I  began  drinking  heavily  in  1898.  Drank  about  a 
quart  a  day, — sometimes  a  little  more  or  less, — of  whiskey. 
Continued  drinking  this  way  through  '99  and  1900,  and  on 
up  to  1906.  Lived  on  the  farm  until  1904,  save  for  two 
winters  spent  in  Chicago,  the  winters  of  1901-2  and  1902-3. 
Drank  heavily  in  Chicago,  sometimes  taking  as  many  as 
fifteen  drinks  of  whiskey  a  day.    During  1902  and  1903,  dur- 
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ing  the  time  1  was  at  home,  would  go  to  Mason  City  or 
Minneapolis  on  drunken  debauches.  Would  get  drunk  fre- 
quently at  Joice  and  Hanlontown..  Kept  liquor  about  the 
farm.  Drinking  sometimes  more  than  a  quart  a  day.  Con- 
tinued this  until  the  time  the  purported  deed  was  signed, 
in  September,  1904.  Consumed  about  a  quart  daily,  except 
a  few  times  that  I  might  be  out  of  it,  and  unable  to  get  it. 
Would  go  on  drinking  spells  lasting  three  or  four  days." 

He  testified  with  much  particularity  as  to  times  and 
places  concerning  all  his  movements  for  the  first  ten  days 
of  September.  According  to  such  testimony,  he  was  be- 
sottedly  drunk  during  every  part  of  every  day  of  such  pe- 
riod. The  claim  on  his  behalf  is  that  such  was  his  condition 
at  the  time  that  he  executed  the  deed.  He  testified  that  he 
had  no  recollection  of  having  signed  it,  and  did  not  know 
that  he  had  signed  it.  He  introduced  the  testimony  of  other 
witnesses  in  corroboration.  Several  of  these  were  persons 
who  shared  his  bottle  and  the  joys  and  sorrows  thereof. 
On  the  other  hand,  it  is  made  to  appear  for  the  defend- 
ant, by  witnesses  fully  as  credible,  and  apparently  disin- 
terested, that  «Tohn  was  apparently  sober,  at  the  time  of 
signing  such  deed.  The  case  is  purely  a  fact  case.  The 
evidence  is  not  verj-  satisfactory  on  either  side.  The  plain- 
tiff's accurate  memory  of  all  the  details  of  a  ten-days'  spree 
is  not  consistent  with  his  utter  forgetfulness  of  the  trans- 
action pertaining  to  the  deed.  On  the  morning  of  Septem- 
ber 10th,  the  father  and  son  had  driven  from  their  home 
to  Northwood,  a  distance  of  17  miles.  They  appeared  at  a 
bank,  where  they  seemed  to  have  been  acquainted,  for  the 
purpose  of  having  the  deed  made.  The  banker  referred  them 
to  a  reputable  attorney,  to  whose  office  they  went.  He  was 
a  stranger  to  both  parties.  He  talked  the  transaction  over 
with  the  plaintiff  alone.  He  was  a  witness  upon  the  trial. 
He  appears  to  have  been  entirely  disinterested  as  between 
the  parties.    According  to  his  testimony,  the  plaintiff  gave 
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no  evidence  of  intoxication  at  that  time.  Several  witnesses 
who  saw  the  plaintiff  the  same  forenoon  testified  substan- 
tially to  the  same  effect.  Taking  the  testimony  as  a  whole, 
we  have  no  donbt  that  the  plaintiff  understood  that  he  had 
executed  the  deed  to  his  father.  He  had  no  intention  of 
staying  on  the  farm.  About  a  week  after  the  deed  was  ex- 
ecuted, he  returned  to  the  farm  and  spent  a  couple  of  days 
there,  and  then  left.  His  itinerary  is  described  by  him  as 
follows : 

"He  gave  me  |50,  the  day  that  I  left.  I  went  to  Min- 
neapolis and  stayed  there  about  a  week.  Went  from  there 
to  Pei^us  Falls,  and  remained  until  the  following  April, 
1905.  Then  went  to  North  Dakota,  worked  through  the 
harvest  and  threshing.  In  October,  went  into  the  pineries 
in  Minnesota.  During  that  time,  continued  to  drink  all 
that  I  could  consume.  Later,  went  to  southern  Arkansai^, 
and  remained  until  May,  1906.  Continued  drinking  while 
there.  Prom  Arkansas,  went  to  Kansas  City,  Missouri,  and 
then  out  into  the  harvest  fields  in  western  Kansas.  After 
leaving  there,  went  to  Springfield,  Illinois.  Remained  at 
Springfield  from  1906  until  July  or  August,  1908.  Con- 
tinued to  drink  at  Springfield,  not  so  heavily.  From  Spring- 
field, in  July  or  August,  1908,  went  to  High  Forest,  Minne- 
sota.   Father  was  living  there." 

Later  in  1910,  he  worked  for  a  time  in  and  about  Ma- 
son Oitj.  Thereafter,  he  went  to  Missouri,  and  later,  to 
Montana.  More  or  less  correspondence  was  carried  on  con- 
tinuously between  father  and  son.  The  consideration  for 
the  deed  was  indefinite.  The  deed  purported  to  be  for  a 
consideration  of  $100.  The  plaintiff's  title  was  •  acquired 
through  the  will  of  his  mother,  not  yet  probated.  There 
was  much  indebtedness.  There  was  a  mortgage  for  the 
principal  sum  of  f  2,750.  There  was  a  further  lien  of  the  de- 
fendant's  himself  for  fl,500  unpaid  alimony.  There  was  a 
large  amount  of  personal  indebtedness,  besides.    More  than 
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two  years'  interest  was  in  arrears,  and  two  years'  taxes,  like- 
wise. The  father  had  advanced  to  the  son  considerable 
money  previously.  The  evidence  of  value  of  the  farm  con> 
sists  solely  of  one  statement  in  evidence  on  the  part  of  the 
defendant  that  the  property  could  not  have  been  sold 
for  more  than  |40  an  acre,  but  that  it  ought  to  have  been 
worth  J50.  It  appears,  also,  that,  at  the  very  time  this  deed 
was  made,  the  plaintiff  had  outstanding  checks  issued  bj* 
him  which  were  fraudulent,  in  the  sense  that  he  had  no 
funds  on  deposit  to  meet  the  same.  Shortly  after  his  de- 
parture from  home^  he  was  arrested  in  Minneapolis,  and 
there  held  in  jail  upon  charges  pertaining  to  such  checks. 
The  father,  being  sent  for,  came  to  his  aid,  and  obtained  his 
release  by  the  payment  of  his  obligations.  The  fact  of  the 
previous  issue  of  these  checks  ha«  some  tendency  to  explain 
the  conduct  of  the  plaintiff  in  his  apparent  desire  to  deed 
the  farm  to  his  father.  Bv  the  deed,  the  father  became  a 
tenant  in  common  with  his  son  William,  who  took,  under 
the  will  of  his  mother,  the  other  undivided  one  half.  In 
the  settlement  of  the  mother's  estate,  the  personal  property 
was  not  sufficient  to  pay  the  personal  debts.  The  defendant 
assumed  and  paid  all  the  unpaid  debts,  for  the  puri>ose  of 
protecting  himself  and  William  against  a  sale  of  the  land. 
He  also  proceeded  to  make  valuable  improvements  upon 
the  farrii.  He  built  thereon  a  large  barn  and  a  hog  house, 
a  double  com  crib,  new  fences,  and  a  cement-floored  yard 
for  feeding  hogs, — all  of  which  was  known,  from  time  to 
time,  by  the  plaintiff.  In  the  matter  of  fhe  obligations  as- 
sumed by  the  defendant  and  the  expenditures  incurred  by 
him,  he  appears  to  have  understood  that  one  half  thereof 
would  rest  as  a  charge  upon  the  interest  of  William  in  the 
real  estate,  or  that  he  should  be  reimbursed  by  William's 
obligations.  There  appears  to  have  been  later  some  disap> 
pointment  or  misunderstanding  on  that  subject  between 
him  and  William.    There  was  some  correspondence  pertain- 
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ing  thereto,  to  be  referred  to  later.  John  and  William  were 
the  only  living  children  of  the  defendant.  Many  of  his  let- 
ters to  them  are  in  evidence,  and  they  indicate  a  continuing 
affection  for  his  boys,  with  occasional  flashes  of  criticism 
and  combative  repartee, "  probably  consistent  with  his  gen- 
ealogy. On  October  30th  and  November  9th,  1914,  he  wrote 
letters,  one  to  William  and  the  other  to  John,  from  his 
home  in  Minnesota,  both  William  and  John  being  then  in 
Montana. 

On  November  18th,  John  answered  him  as  follows: 

"Dear  Sir :  Your  favor  of  the  9th  at  hand.  You  either 
won't  start  something  or  near  the  verge  of  insanity.  Wm. 
owes  vou  nothin  on  that  old  acct.  of  Mrs.  Sarah  Slater. 
Any  person  with  the  brains  of  sons  would  understand  that. 
I  would  advise  you  not  to  crowd  me  too  far.  He  always 
had  lots  of  regard  for  you,  and  a  kind  word  went  a  long 
ways  with  him  from  my  obessains.  You  have  treated  him 
like  a  yellow  dog  they  say  the  most  menial  of  worms  will 
turn.  I  think  you  better  show  a  latent  spark  of  manhood 
and  send  some  of  that  rent  money,  all  we  have  madr  this 
sumer.  We  have  put  back  in  the  claims  I  am  not  going  to 
waste  any  work  on  you  in  my  own  behalf.  You  know  what 
belongs  to  me.  I  am  going  to  get  the  regardes  of  cash. 
When  the  men  of  the  west  started  iif  to  rid  it  of  cut  throats 
and  outlaws  they  found  the  best  way  was  to  shoot  first  and 
talk  after.  If  you  cant  act  the  man  with  me  we  had  better 
cease  correspondence.  If  you  try  to  onload  any  wind  on  me 
or  shove  his  claw  through  I  will  tell  you  a  few  thing  that 
will  burn  in  your  brain  while  life  lasts.  You  probably  will 
see  me  sooner  than  you  desier. 

"John  H.  Slater,  Grass  Range,  Montona." 

In  January,  1911,  the  defendant  wrote  to  John  as  fol- 
lows : 

"I  received  your  letter  and  am  glad  to  hear  you  are 
well.    William  stopped  with  me  last  night  and  started  for 
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South  Dakota  this  morning — going  to  be  married  to  some 
lady  there.  He  had  2.25  Two  hundred  and  25.00  from  Mr. 
Boeder  and  settled  up  last  Saturday  with  him.  He  sold 
Ma  colt  for  |55.00  the  team  he  hold  untill  he  moves  back 
on  the  farm  the  first  of  Oct.  I  have  no  apology  to  make 
with  you  only  ona  When  William  moves  onto  the  farm 
go  back  and  when  I  die  you  will  get  your  share.  You 
called  for  (50.00  but  I  enclose  you  f25.00  at  the  present 
time  I  have  got  to  pay  the  taxes  in  Iowa,  call  upon  some 
more  later  on  if  you  get  hard  up,  and  Will  moves  on  next 
fall  you  go  on  for  I  will  never  sell  the  farm  as  long  as  I 
live  you  go  and  live  on  it  also.  I  was  very  glad  to  hear 
from  you.    Wm  Slater." 

The  examination  of  the  defendant  as  a  witness  appears 
to  have  been  preserved  phonetically  by  the  stenographer, 
and  it  discloses  his  history  as  follows: 

"My  name  is  William  Slater  Senior.  Oi  am  81  and 
one-half  years  old,  sor,  Oi  was  bom  in  Oirland,  sor.  Oi 
am  Oirish  by  birth,  a  Catholic  by  faith,  and  a  Dimocrat 
by  the  Constitution  of  the  United  States.  Oi  first  set  me 
feet  on  the  wharf  in  New  York  in  the  year  1852  and  from 
there  Oi  went  up  the  Hudson  River,  sor,  and  worked  on  the 
estate  of  William  B.  Astor,  whose  nephew  John  Jacob  As- 
tor  went  down  in  the  Titanic.  This  was  at  Esopus  on  the 
Hudson  Biver  and  Oi  hired  out  then  to  another  of  them 
big  bugs  who  has  a  country  estate  on  the  Hudson  Biver,  a 
man  by  the  name  of  Pell,  another  sich  man  as  Astor.  Prom 
there  Oi  went  to  South  Carolina  and  Oi  got  married  ami 
brought  the  little  woman  out  to  Fox  Lake,  Wisconsin,  in 
1854.  From  there  Oi  went  to  the  territory  of  Minnesota 
into  Bochester,  settled  on  Section  12,  Northwest  Quarter, 
Olmstead  County.  Bemained  there  18^^  years.  From  there 
Oi  immigrated  up  to  the  farm  Oi  have  now.  Oi  couldn't 
tell  you  the  exact  years  it  was  but  Oi  can  give  you  a  pointer 
so  that  you  can  get  at  it.    Oi  went  to  the  polls  and  voted 


April  1918]  Slater  v.  Slater.  479 

against  Grant  the  last  time  he  run  and  01  would  have  to 
count  the  presidents  and  count  the  time  and  that  would 
take  too  long  for  me  to  do  for  ye  now.  In  '74  if  Oi  ain't 
mistaken,  Oi  come  here  to  Worth  County.  Oi  had  one  child 
at  Fox  Lake  and  raised  six  on  the  farm,  brought  my  family 
to  Worth  County  in  sleighs,  sor.  Had  eight  children  in  all, 
sor.  They  are  all  dead  now  but  the  two  men  here,  Johnnie 
and  William  Slater,  Jr.'' 

On  cross-examination,  he  testified  also  as  follows: 
"Q.  Did  you  tell  him  that  day  that,  if  he  did  go  away 
and  straighten  up  and  quit  drinking,  you  would  keep  the 
farm  for  him  ?  A.  Oi  never  did.  No,  sor.  When  I  bought 
the  farm,  I  bought  it  to  keep  until  I  died.  Then  he  can 
have  it,  he  and  William.  Q.  You  intend  to  give  it  to  him 
when  you  die?  A.  Yes,  sor,  Oi  will  niver  go  back  on  him, 
no  matter  what  he  does  to  me.  Ould  Billy  Slater  niver 
went  back  on  his  son,  and  he  niver  will.  Q.  You  say  that 
you  intend  to  .give  it  to  him  when  you  die.  Did  you  tell 
him  so  then?  A.  He  spoke  about  a  will,  and  I  said  that 
I  would  make  no  will.  When  Oi  die,  you  can  get  all  that 
belongs  to  you, — ^you  and  Billy,  you  get  it  all.  *  *  * 
Q.  Now,  Mr.  Slater,  you  stated,  I  believe,  on  direct  examin- 
ation, that  you  wanted  the  boys  to  have  the  homestead,  did 
you  not?  A.  Oi  would  be  only  too  glad  if  it  was  to  come 
out  that  way,  but  it  is  impossible  now,  Oi'm  afraid, — there 
is  six  lawyers  in  it,  and  they  will  cut  a  big  chunk  out  of 
it — ^foive  lawyers,  I  should  say —  or  four,  we  have  got  four 
lawyers  here — oh,'foive,  Oi  see  another  one.  There  is  foive 
of  them  here.  Well,  the  more  the  merrier,  as  the  old  sayin' 
is." 

The  foregoing  letters  of  the  parties  and  the  quoted 
testimony  of  the  defendant  do  not  bear  very  directly  upon 
the  issues  in  the  case.  But  they  are  photographic  in  their 
nature,  and  disclose  somewhat  the  personalities  of  the  liti- 
gants.    And  this  throws  considerable  light  upon  certain 
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features  of  the  evidence.    Each  of  these  parties  seems  to  be 
a  character  somewhat  8ui  generis. 

The  second  wife  of  the  defendant  died  in  January, 
1915.  He  thereupon  proposed  that  he  make  his  home  with 
the  sons  for  the  brief  remainder  of  his  time.  He  also  pro- 
posed that  they  make  their  home  upon  this  farm.  This 
proposal  was  not  welcomed,  and  this  suit  was  instituted  in 
the  March  following.  We  have  given  no  attention  to  the 
statute  of  limitations,  because  of  the  continuing  residence 
of  the  defendant  in  Minnesota.  Lapse  of  time,  however,  is 
a  very  proper  circumstance  to  be  considered  as  bearing  up- 
on the  knowledge  and  understanding  of  the  plaintitf,  and 
upon  the  question  of  adoption  and  ratification.  We  have 
read  the  evidence  in  its  entirety  with  much  c>are,  and  reach 
the  conclusion  that  the  trial  court  properly  decided  the 
ease.     Its  decree  is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  William  Kurtz,  Appellant. 

otflMINAIi  LAW:     AccoanpliceB.in  Crime  of  Incest.    A  16-year  old 

1  daughter  is,  under  the  record,  held  to  be  an  accomplice  with  her 
father  in  the  crime  of  incest 

INCEST:    Duty  of  Court  and  Jury  as  to  Corroboration.    The  exist- 

2  ence  of  corroborating  evidence  is  a  question  for  the  court;  the 
sufficiency  thereof,  for  the  jury. 

CBnilKAL  LAW:    Existence  and  Sufficiency  of  Corroboration.    Cor- 

3  roboration  of  an  accomplice  may  consist  of  a  failure  of  the  ac- 
cused to  deny  his  guilt  when  openly  accused  thereof,  by  con- 
duct impliedly  admitting  his  guilt  and  inconsistent  with  inno- 
cence. 

CBIMINAL  LAW:     Spectacular  Conduct  of  County  Attorney.    It  is 

4  not  necessarily  reversible  error  for  a  county  attorney  to  sud- 
denly appear  before  the  Jury  with  a  22-day-old  infant  in  his 
arms,  to  hand  the  child  to  the  prosecuting  witness,  and  to  have 
the  witness  identify  the  child,  and  testify  to  its  paternity. 
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IKCEST:  Weight  and  Sufficiency  af  Evidence.    Evidence  reviewed, 
5    and  held  sufficient  to  sustain  a  verdict  of  "guilty  of  incest." 


'#  »    » 


Appeal  from  Butler  District  Court. — M.  F.  Edwards,  Judge. 

December  11,  1917. 

Rehearing  Denied  April  4,  1918. 

The  defendant  appeals  from  a  conviction  on  a  charge 
of  incest.  The  facts  are  fully  stated  in  the  opinion. — 
Affirmed, 

W.  T.  Evans  and  F,  J.  MeOreevy,  for  appellant. 

H,  M,  Havner,  Attorney  General,  F.  0.  Davidson,  As- 
sistant Attorney  General,  and  W.  C,  Shepard,  County  At- 
torney, for  appellee. 

Stevens,  J. — I.  The  defendant,  who  is  a  man  some- 
what past  middle  life,  was  indicted  upon  a  complaint 
charging  him  with  the  crime  of  incest,  committed  with  his 
sixteen-year-old  daughter.  Upon  the  trial,  she  testified 
that  illicit  relations  between  them  had  existed  for  about 
a  year  prior  to  Easter  Sunday,  1916,  on  which  latter  date 
the  last  act  of  intercourse  took  place,  and  she  became  preg- 
nant. This  is  the  date  upon  which  the  State  elected  to  rely 
for  conviction.  *  No  other  witness  testified  to  anv  act  or  cir- 
oumstance  from  which  the  alleged  relationship  could  be 
directly  inferred. 

The  defendant's  family,  besides  himself,  consisted  of 
his  wife,  a  son,  Willie,  about  20  years  of  age,  Glenn  and 
Viola,  aged  11  and  5  respectively,  Gladys,  who  was  married, 
anB  at  the  time  in  question,  did  not  reside  at  home,  and 
Henrietta,  16  years  of  age.  The  father  and  mother  occupied 
a  bedroom  on  the  first  floor,  and  the  children  slept  in  one 
room  on  the  second  floor  of  their  residence.  Henrietta,  the 
daughter,  testified  that  she  and  her  father  had  illicit  re- 
lations whenever  the  mother  went  to  the  neighbors'  or  for 
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groceries.  The  record  does  not  disclose  where  or  at  what 
time  the  act  of  intercourse  took  place  on  Easter  Sunday. 

Numerous  errors  are  alleged  by  counsel  for  appellant, 
who.  apparently  rely,  however,  principally  upon  the  follow- 
ing: (1)  That  Henrietta  was  an  accomplice  in  the  crime^ 
and  that  her  testimony  was  not  sufficiently  corroborated  to 
justify  a  conviction.  (2)  Prejudicial  misconduct  on  the 
part  of  the  county  attorney  during  the  trial.  (3)  Thai: 
the  verdict  of  the  jury  is  not  sustained  by  the  evidence. 

Henrietta,  who  alone  testified  to  the  criminal  acts, 
was  an  accomplice,  and,  without  corroboration,  her  testi- 
mony was  insufficient  to  convict  the  defendant.    It  was  not 

necessary  that  the  corroborating  testimony 
1.  Criminal  relate  to  all  the  details  of  plaintiff's  testi- 

LAw:  accom-  *^ 

o^kfc^"^"^    mouy.     State   v.    Waters,    132    Iowa   481; 

fitate  V,  Jones,  115  Iowa  113;  State  v,  Duti- 
can,  158  Iowa  652. 

Whether  there  was  any  corroborating  testimony  was  a 
question  of  law  for  the  court,  but  the  .sufficiency  thereof 
was  a  question  of  fact  for  the  jury.    State  v.  Waters,  supra; 

State  i>.  Baker,  106  Iowa  99 ;  State  v.  Bricks 

^*  Jf^wt  fn?      ^''^  ^^^  ^^^'^  ^^^'y  ^^^^  ^'-  S^9<^^f  1^5  Iowa 
j55fob?ra«on.      352;  State  v.  Dudley,  147  Iowa  645. 

The  evidence  relied  upon  as  corroborat- 
ing the  testimony  of  Henrietta,  as  tending  to  connect  de- 
fendant with  the  commission  of  the  crime,  is  that  when,  in 
October,  1916,  Mrs.  Kurtz  informed  him  that  Henrietta  was 

pregnant,  for  which  he  was  responsible,  he 
made  no  reply.  When  accused  by  his  wife 
upon  a  former  occasion,  his  reply  was, 
"Don't  set  me  crazy."  On  the  occasion  of 
the  first  conversation  referred  to,  Henrietta  and  some  of  the 
other  children  were  present.  Henrietta  was  crying,  and 
she  testified  upon  the  trial: 

"I  was  crying  because  he  was  scolding  me  that  I  had 


3.  Ceiminal 
LAW :  exist- 
ence and  Buffl- 
elency  of  cor- 
roboration. 
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told  ma  about  it, — ^that  I  was  in  the  family  way.    I  had 
told  ma  at  that  time.'' 

A  couple  of  days  after  this  conversation,  he  went  in 
his  automobile  with  his  son  to  a  neighbor's,  where  Gladys 
was  working,  got  her,  and  the  three  went  to  Parkersburg,  ^ 

where  the  defendant  took  the  train,  and  was  next  heard 
from  at  some  point  in  New  York.  The  defendant  testified 
that  he  detected  something  unusual  in  his  coffee  and  food 
at  the  breakfast  table,  the  morning  he  left  home,  following 
which  he  became  sick,  and  threw  up  his  breakfast ;  that  he 
then  asked  for  his  good  suit  of  clothes,  directed  Willie  to 
get  the  car  ready,  and  they  went,  as  above  stated,  to  Park- 
ersburg, where  he  took  the  train,  as  claimed  by  the  other 
witnesses.  The  defendant  further  testified  that  he  left 
home  because  he  and  his  wife  were  having  trouble,  and  he 
wanted  to  go  to  New  York  to  visit  his  brother,  whom  he  had 
not  seen  for  about  22  years.  The  record  does  not  disclose 
that,  before  going  away,  he  made  any  arrangements  for  the 
disposition  or  care  of  his  family  or  property  while  absent. 
Willie  testified  that  defendant  did  not  state  why  he  was 
going  to  Parkersburg  until  they  had  crossed  the  railroad 
track  going  into  town,  when  he  told  them  he  was  going  to 
New  York,  and  wouldn't  be  back  until  it  was  all  over,  and 
that,  if  he  didn't  go  away,  ma  would  put  him  in  the  peni- 
tentiary— he  was  sure  of  that.  Gladys  testified  that  he  re 
quested  them  not  to  tell  Mrs.  Kurtz  until  they  heard  from 
him,  but  requested  them  to  tell  her  to  take  Henrietta  to  a 
doctor  at  Ackley,  tot  the  evident  purpose  of  having  an  abor- 
tion performed;  that  he  further  stated  to  her  that,  if  he 
did  not  go  away,  his  wife  would  put  him  in  the  penitentiary. 
Shortly  after  his  arrival  in  New  York,  he  wrote  a  postal 
card  to  Willie,  slating  that  he  had  not  yet  been  able  to 
locate  his  brother,  and  later,  a  nephew  wrote,  stating  that 
defendant  was  at  his  brother's  home.     On  November  4th 
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following,   he  voluntarily   returned   home,  and   was  imme- 
diately arrested  upon  tjie  charge  of  incest. 

The  court  submitted  the  question  of  the  sufficiency  of 
the  corroborating  evidence  to  the  jury,  under  proper  in- 
structions, and  we  think  that  there  was  ample  evidence  to 
justify  the  submission  thereof.  The  court  also  instnicted 
the  jury  upon  the  question  of  flight,  and  the  effect  to  be 
given  the  evidence  which  the  .State  claimed  established 
flight. 

II.  The  alleged  misconduct  on  the  part  of  the  county  at- 
torney consisted  in  leaving  the  court  room  while  Henrietta 
was  on  the  stand,  and  returning,  shortly  thereafter,  with  her 

baby,  which  was,  at  the  time,  twenty-two 
law:  spectac-  days  old,  in  his  arms,  and  in  handing  the 
of  county  at-      same  t<5  her,  and  propounding  the  following 

questions,  with  the  answers  shown. 

"Q.  Henrietta,  is  the  baby  that  you  now  have  in  your 
hands  your  baby?  A.  Yes,  sir.  Q.  And  who  is  its  father? 
A.  My  father." 

Counsel  for  defendant  at  the  time  objected  to  the  con- 
duct of  the  county  attorney  in  going  from  the  court  room 
and  returning  with  the  infant  in  his  arms  and  placing  the 
same  in  the  hands  of  the  prosecuting  witness.  The  court's 
attention  was  called  particularly  to  the  fact  that  such  con 
duct  was  prejudicial  to  the  defendant ;  that  the  conduct  of 
the  count}'  attorney  was  spectacular,  purely  for  effect,  and 
to  create  prejudice  against  the  defendant.  To  this  the 
county  attorney  responded  that  he  only  desired  to  identify 
the  child  and  its  paternity,  and  that  he  brought  it  in  for 
no  other  purpose. 

Attached  to  defendant's  motion  for  a  new  trial  wai 
the  affidavit  of  the  defendant,  in  which  the  above  matters 
are  recited,  with  the  further  statement  that  the  child  was 
so  held  that  the  jury  could  see  it.  Upon  the  oral  argument 
in  this  court,  counsel  for  defendant  claimed  that  the  de- 
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fendant  had  black  hair,  as  did  also  the  child,  and  that  the 
emphasis  by  this  conduct  of  the  apparent  resemblance  in 
this  respect  was  necessarily  prejudicial  to  the  defendant. 
No  cautionary  instruction  was  requested  op  given  to  the 
jury  by  the  court  regarding  this  occurrence. 

No  claim  is  made  that  the  prosecuting  attorney  in  any 
way  referred  to  this  incident  during  the  trial.  The  testi- 
mony elicited  by  the  questions  propounded  was  clearly  ad- 
missible. The  fact  that  she  had  given  birth  to  a  child  cor- 
roborated her  claim  as  to  the  fact  of  intercourse.  The  only 
conduct,  if  any,  on  the  part  of  the  county  attorney  subject 
to  criticism  is  the  manner  in  which  he  brought  the  child 
into  the  court  room  and  handed  it  to  its  mother.  Natural- 
ly, the  appearance  of  the  county  attorney  coming  from  an- 
other room  in  the  courthouse  bearing  this  small  infant  in 
his  arms  would  attract  the  attention  of  the  jury  and  by- 
standers, and  very  likely  cause  some  confusion.  When 
counsel  for  appellant  protested  against  the  conduct  of  the 
county  attorney,  he  frankly  stated  to  the  court  that  he  de- 
sired only  to  prove  the  identity  and  paternity  of  the  child. 
It  would  not  have  been  error  for  the  mother  to  have  held 
the  child  in  her  arms  while  giving  her  testimony.  Had  she 
done  so.  the  jury  would  have  had  equal  opportunity  to  ob- 
serve any  resemblance  between  the  child  and  the  defendant. 
The  possible  resemblance  of  the  child  to  defendant  does  not 
appear  to  have  been  the  subject  of  comment  at  any  time  by 
the  county  attorney,  nor  was  this  subject  referred  to  dur- 
ing the  trial.  The  prosecuting  attorney 
5.  incbst:  should  alwavs  avoid  conduct  spectacular  in 

wpUirht  and  "  * 

evidencT^  ^'       character,  or  such  as  would  excite  or  cause 

a  demonstration  prejudicial  to  the  defend- 
ant; but  the  record  in  this  case  does  not  disclose  such  prej- 
udicial misconduct  on  his  part  as  to  necessitate  a  reversal. 
Whether  the  defendant  was  the  father  of  the  child  or  not, 
his  relationship  to  it  was  such  that  a  resemblance  would 
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be  quite  likely.  The  authorities  cited  by  counsel  for  ap- 
pellant dealt  with  conduct  upon  the  part  of  the  prosecuting 
attorney  quite  different  from  that  here  complained  of.  The 
errors  pointed  out  in  the  cited  cases  were  apparent. 

III.  It  is  also  argued  by  counsel  for  appellant  that 
the  evidence  is  insufficient  to  sustain  the  verdict.  It  is 
earnestly  contended  that  the  wife  and  children  of  defend- 
ant conspired  together  to  charge  him  with  this  offense. 
From  the  evidence,  we  infer  that  the  defendant  and  his 
wife  have  not  lived  very  happily  together,  and  that  he,  some 
years  ago,  accused  her  of  improper  relations  with  two  dif- 
ferent men.  He  claims  that  she  made  some  admission 
touching  these  matters,  but  she  denied,  upon  the  witness 
stand,  having  done  so,  or  that  she  had  ever  been  guilty  of 
wrongdoing.  None  of  the  witnesses,  apparently,  were  very 
intelligent,  and  the  mother  manifested  rather  unusual  in- 
difference to  the  shame  and  disgrace  that  had  fallen  upon 
her  family ;  but  there  is  little  or  nothing  from  which  a  cor 
.  rupt  purpose  on  her  part  or  that  of  the  children  to  wrong 
fully  accuse  defendant  of  crime  can  be  inferred.  The  defend- 
ant did  not,  when  acTused,  in  her  presence  and  that  of  the 
other  children,  of  being  the  author  of  his  daughter's  mis- 
fortune, deny  the  same,  and  made  no  response  thereto.  It 
is  not  shown  that  Henrietta  kept  company  with  young  men, 
or  that  she  was  much  of  the  titne  away  from  home.  It 
does  appear,  however,  that  she  occupied  the  same  bedroom 
with  her  brother  Willie  and  the  other  children,  but  she  and 
Willie  both  deny  having  had  illicit  relations  at  any  time. 

Willie  further  testified  that  defendant  at  one  time  ac- 
cused him  of  being  responsible  for  his  sister's  condition,  but 
that  he  promptly  denied  his  guilt  to  his  father.  Evidence 
was  offered  tending  to  show  that  Gladys  was  not  possessed 
of  a  good  reputation  before  her  marriage,  and  that  her  hus- 
band obtained  a  divorce  from  her  on  the  ground  of  adultery. 
She,  however,  testified  that  she  did  not  know  upon  what 
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groimd  the  divorce  was  granted.  No  witness  testified  to 
any  admission  of  guilt  on  the  part  of  the  defendant.  Sev- 
eral of  his  neighbors  testified  that,  prior  to  the  accusations 
made  against  him  by  his  daughter,  he  had  borne  a  good 
reputation  in  the  community  for  chastity  and  moral  char- 
acter. The  defendant  testified  that  he  attended  Sunday 
school,  and  was,  for  a  period  of  six  years,  superintendent 
thereof.  For  the  purpose  of  showing  a  bad  motive  on  the 
pa^i;  of  his  daughter  for  this  prosecution,  he  testified  that, 
one  morning,  probably  at  the  breakfast  table,  after  a  dance 
the  night  before,  one  of  the  girls — but  he  did  not  remember 
which — stated  that  they  could  have  made  four  or  five 
dollars  with  the  "fellows"  the  night  before  if  they  had 
wanted  to.  Both  girls  deny  having  made  this  or  any  simi- 
lar statement.  This  testimony,  in  the  view  we  take  of  it, 
could  not  have  been  helpful  to  the  defendant.  It  is  quite 
inconceivable  that  these  young  girls  had  fallen  so  far  below 
common  standards  of  decency  or  respect  for  parental  au- 
thority or  regard  as  to  utter  a  statement  of  the  character 
indicated  in  either  the  presence  or  possible  hearing  of  the 
parents,  and  that  he  would  offer  no  protest,  or  rebuke 
them  therefori  So  far  as  the  record  discloses,  defendant  said 
nothing  to  the  girls,  but  told  his  wife  not  to  have  any  more 
of  that  kind  of  fellows  around,  and  that  there  would  l>e  no 
more  dances  at  his  house. 

The  evidence  of  Henrietta  is  very  brief,  and  goes  but 
little  into  detail.  None  of  the  family  appears  to  have  ob- 
served conduct  Ion  her  part  with  the  defendant  which 
aroused  their  suspicion,  or  caused  them  to  believe  that  im- 
proper relations  existed;  except  that  Mrs.  Kurtz  testified 
that  she,  at  a  time  previously,  accused  the  defendant  of 
having  ruined  his  daughter,  wlien  it  turned  out  that  she 
was  mistaken  in  her  belief  that  she  was  then  pregnant.  The 
opportunities  for  such  relations  probably  frequently  existed. 
Henrietta  testified  that  it  occurred  as  often  as  two  or  three 
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tinier  a  week,  when  lier  mother  had  gone  visiting,  or  after 
groceries.  It  further  appears  from  the  record  that  defend- 
ant was  accustomed  to  lie  in  bed  until  after  he  had  eaten 
his  breakfast;  that  the  morning  meal  was  usually  prepareil 
by  Henrietta,  and  fi'equently  Willie  and  Mrs.  Kurtz  would 
go  to  the  bam  to  do  the  chores. 

It  was  also  rather  i^markable  that  the  defendant  would, 
under  the  circumstances,  have  left  his  family  so  suddenly 
and  gone  to  visit  his  brother,  whom  he  had  not  seen  for  22 
yeai-s,  and  from  whom  he  had  not  heard  for  more  than  10 
3'ears.  That  he  would  have  submitted  in  silence  and  with- 
out protest  to  the  accusations  made  against  him  by  his 
wife  in  the  presence  of  their  children,  is  utterly  inconsist- 
ent with  innocence.  No  father  of  good  character  and  with- 
out guilt  would  have  deported  himself,  under  the  circum- 
stances shown  in  evidence,  as  the  defendant  did. 

The  offense  charged  is  most  revolting  in  character,  and 
it  is  diflScult  to  conceive  the  possibility  of  its  commission; 
but  we  have  searched  the  record  thoroughly,  and  examined 
the  court's  instructions  to  make  sure  that  the  defendant  had 
a  fair  trial.  So  far  as  the  record  di'sdoses,  he  did;  and, 
while  other  alleged  errors  are  ai'gutMl  by  counsel  for  appel- 
lant, we  roach  the  conclusion  that  no  reversible  error  is 
shown.  The  instructions  clearly  submitted  the  case  to  the 
jury,  and  the  guilt  of  defendant  is  quite  satisfactorily  es- 
tablished. 

The  judgment  of  the  lower  court  is — Affirmed, 

V 

Gaynor,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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John  E.  Tusant  et  al.,  Appellees,  v.  Grand  Lodge  Ancient 
Order  of  United  Workmen  et  al.,  Appellants. 

INSURANCE:  Mutual  Benefit  Insurance— Validity  of  Fundamental 
1  Change  In  Insurance.  A 'statutory  fraternal  mutual  benefit  asso- 
ciation possesses  no  power,  subsequent  to  its  organization,  in- 
corporation, and  receipt  of  members,  to  fundamentally  change 
the  nature  of  its  insurance,  without  the  consent  of  members  ad- 
versely affected,  by  arbitrarily  dividing  its  membership  into  dis- 
tinct classes,  and  compelling  each  class  to  separately  meet  its 
own  death  losses  by  discriminatory  rates  applied  in  utter  dis- 
regard of  the  long-maintained  membership  of  members. 

PRINCIPLE  APPLIED:  An  unincorporated  fraternal  bene- 
ficiary insurance  association  met  its  death  losses,  for  many 
years,  by  monthly  assessments  of  $1  on  each  member,  irrespec- 
tive of  age.  It  then  abandoned  this  rate,  and  adopted  a  change- 
able  rate:  i.  e.,  so  long  as  a  memiber  was  18  and  under  25  years 
of  age,  he  paid  $1.30  as  monthly  assessment  on  a  $2,000  certifi- 
cate. When  he  became  25  years  of  age,  he  paid  $1.45  until  he 
became  29  years  of  age,  and  so  on,  with  advancing  rates,  through 
several  age  classifications,  until  he  became  50  years  of  age, 
when  he  paid  $3.85  thereafter.  No  objection  was  made  to  this 
change.  There  was  never  any  limitation  upon  the  number  of 
assessments  which  might  be  made.  In  1911,  the  association  was 
incorporated,  under  Section  1822  et  seq.,  Code,  1897.  Prior  to 
this,  the  managing  ofi^cers  claimed  that  the  outstanding  poli- 
cies would  ultimately  be  so  large  that  they  could  not  possibly 
be  paid,  under  the  rates  then  in  force.  This  condition  was 
ascribed  to  the  old  members  over  50  years  of  age,  as  they  were 
practically  the  only  ones  dying,  and  claim  was  made  that  their 
assessments  did  not  pay  their  death  losses.  To  avoid  this  con- 
dition, the  association  enacted  by-laws,  and  started  on  the  plan 
of  putting  its  existing  membership,  composed  of  aged  miembers, 
in  a  class  by  themselves,  to  be  known  as  Class  A,  and  its  accru- 
ing and  future  membership  in  a  class  by  itself,  to  be  known  as 
Class  B,  and  compelling  each  class  to  hear  its  own  death  losses. 

Class  B  was  put  on  an  unchangeable  level  premium  rate,  de- 
terminable by  the  member's  age  at  time  of  joining.  This  rate, 
for  $1,000  insurance,  ranged  from  $1.30  per  assessment,  for  a 
member  18  years  of  age,  to  $10.64  for  one  70  years  of  age  or 
over.    Members  in  Class  A  were  at  first  given  the  privilege  of 
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dropping  their  old  inBurance  and  joining  Class  6^  So  doing,  for 
a  member  70  years  of  age,  would  increase  each  assessment,  on 
a  $2,000  policy,  from  $3.85  to  $21.28,  or,  on  10  assessments  a 
year,  from  $38.50  to  $212.80.  A  new  member  might  join  Class 
A,  but  strong  and  successful  influence  was  exerted  to  induce 
him  not  to  do  so.  A  year  later,  Class  A  was  wholly  closed  to 
new  members,  thereby  preventing  further  accession  of  members 
to  that  class. 

Under  the  above  plan,  Class  A  continued  to  pay  the  old 
changeable  rate,  which  had  a  maximum  of  $3.85  for  a  $2,000 
policy,  and  death  losses  in  Class  A  were  charged  against  that 
class  alone,  and  those  of  Class  B  were  charged  against  it  alone. 
Class  A  was  not  able  to  raise  sufficient  funds  to  meet  its  losses, 
and  an  existing  reserve  fund  was  drawn  on,  with  increased  in- 
solvency. Class  B  prospered,  paid  all  its  losses  from  10  assess- 
ments per  year,  and  built  up  a  large  reserve. 

In  1916,  the  Qrand  Lodge  adopted  a  new  by-law,  under 
which  the  members  of  Class  A  were  peremptorily  ordered  to 
Join  Class  B.  This,  in  its  last  analysis,  meant  that  Class  A 
members  should  rejoin  the  association,  as  of  their  then  age.  In 
so  joining,  they  were  given  two  alternatives:  (a)  to  pay  under 
the  Class  B  rates,  according  to  their  then  age,  regardless  of 
their  long-maintained  membership  and  insurance,  or  (b)  to 
continue  paying  at  their  old  rate  (the  maximum  of  which  was 
$3.85),  but  submit  to  a  scaling  of  the  face  of  the  policy,  com- 
mensurate with  such  rate.  Expulsion  was  the  penalty  for  fail- 
ure to  embrace  one  of  the  alternatives.  To  take  the  flrst  option 
and  pay  under  Class  B  rates  would  increase  some  assessments 
from  350  to  450  per  cent;  to  continue  their  old  rate,  but  submit 
to  such  scaling,  would,  for  a  member  70  years  of  age,  reduce  a 
$2,000  policy  to  $366.  This  procedure  effected  three  intended 
results  as  to  Class  A:  (1)  Many  old  members  lapsed  their  in- 
surance; (2)  many  of  the  younger  members  did  join  Class  B; 
and  (8)  Class  A,  with  7,000  members  in  1916,  soon  dwindled  to 
115  members. 

Heldt  the  said  by-laws  of  1911  and  subsequent  thereto,  the 
fictitious  creation  of  said  so-called  Classes  A  and  B,  and  the 
procedure  thereunder  by  which  Class  A  was  denied  the  benefit 
of  new  membership,  and  consequently  the  benefit  of  existence, 
and  the  application  of  said  rates  to  the  members  of  Class  A,  in 
utter  disregard  of  their  long-maintained  membership  and  in- 
surance, were  legally  unreasonable,  and  therefore  void. 

INSUSANCE:     Action  on  Policy — ^Non- Attached  Applications.     Ap- 
2    plications  or  representations  of  an  assured,  which,  by  the  terms 
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of  the  policy,  are  made  a  part  thereof,  or  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of  the  policy,  are, 
under  Section  1741,  Code,  1897,  non-provable  to  defeat  an  action 
on  a  fraternal  J)ene/lciary  certificate  of  insurance,  unless  at- 
tached to  the  certificate  by  true  copy,  even  though  Section  1826 
of  said  Code,  enacted  some  years  subsequent  to  Section  1741, 
and  dealing  with  beneficiary  associations  alone,  covers  the  same 
subject-matter,  though  less  comprehensively  than  said  Section 
1741. 

STATUTES:    Construction — Subsequent  Enactment  on  Same  Subject- 

3  Matter.  Principle  recognized  that  a  subsequently  enacted  stat- 
ute does  not  necessarily  supersede  a  prior  and  still  existing  and 
more  comprehensive  statute  on-  the  same  subject-matter. 

IKSUEANOE:      Mutual    Benefit    Insurance— Limitation    on    Bates. 

4  Whether  a  statutory  fraternal  beneficiary  association  has  pow- 
er, by  advance  contract,  to  limit  assessments  to  an  amount  less 
than  is  reasonably  necessary  to  pay  death  losses,  etc.,  quaere, 

IKSUBANOE:     Mutual  Benefit  Insurance — ^Power  to  Apply  Leyel 

5  Premium  Bates.  Whether  a  statutory  fraternal  beneficiary  in- 
surance association  has  power  to  adopt  a  table  of  level  premium 
rates  which  are  sufficient  not  only  to  pay  all  current  death 
losses,  but  to  create  a  reserve  fund  which  will  be  sufficient  to 
mature  all  certificates  many  years  hence,  regardless  of  the  fu- 
ture acquisition  of  any  new  members,  quaere. 

APPEAL  AND  EBBOB:     Beview,  Scope  of— Decree  Beyond  Plead- 

6  ings.  Issues  not  tendered  by  the  pleadings,  and  which  dp  not 
necessarily  inhere  in  the  controversy,  will,  in  an  equity  case,  on 
appeal  and  trial  de  novo,  be  excluded  from  the  adjudication. 

Appeal  from  Polk  District  Court: — ^W.  S.  Ayrbs,  Judge. 

May  14,  1917. 

Rehearing  Denied  Apeil  4,  1918. 

Suit  in  equity  by  the  plaintiffs  as  members  of  the  defen- 
dant association,  asking  to  enjoin  the  enforcement  against 
them  of  certain  by-laws  and  amendments  purporting  to  have 
been  adopted  by  the  defendant  association,  whereby  the 
rights  of  the  plaintiffs,  as  certificate  holders  of  life  insur- 
ance, will  be  greatly  depreciated  in  value.    There  was  a  de- 


492  TusANT  V.  Grand  Lodge.  [183  Iowa 

cree  for  the  plaintiffs,  and  the  defendants  have  appealed. — 
Modified  and  affirmed, 

E.  B.  Evans  and  H.  F,  Zeuch,  for  appellants. 

Miller  d  Wallingford  and  Ray  E.  Gurray,  for  appellees. 

EvANs^  J., — The  defendant  is  a  fraternal  beneficiary  as- 
sociation^ organized  under  the  provisions  of  Sections  1822 
and  1823  of  the  Code.     It  was  originally  organized  about 

fifty  years  ago,  as  a  voluntary  association^ 
*  mutual  benefit     and  was  formally  incorporated  in  1911,  as 

iuBur&iice  * 

validity  of  fun-    a  voluntary  association  not  for  profit.      It 

damental  , 

change  in  in-       is  essentially  a  life  association,  which  pnr- 

surance.  . 

ports  to  pay  its  death  losses  by  appropriate 
assessments  upon  the  surviving  members.  Its  maximum  in- 
surance is  $2,000,  for  which  it  issues  its  certificate  to  a  mem- 
ber. For  many  years,  and  up  to  the  year  1901,  monthly  as- 
sessments of  one  dollar  upon  every  member  were  made,  for 
the  purpose  of  paying  death  losses.  In  1901,  a  change  was 
made,  which  appears  to  have  been  generally  acquiesced  in. 
This  change  increased  and  classified  the  rates  of  assessment 
so  as  to  impose  a  somewhat  heavier  rate  upon  the  older  men 
than  upon  the  younger.  A  minimum  rate  of  |1.30  and  a 
maximum  rate  of  f3.85  per  assessment  were  adopted.  The 
maximum  rate  applied  to  men  fifty  years  of  age  and  over. 
Monthly  assessments  at  this  rate  were  thereafter  made.  In 
1911,  certain  changes  were  made,  which  greatly  affected  the 
plan  of  insurance  theretofore  in  force,  and  this  change  was 
further  intensified  bv  certain  actions  had  in  1916.  The  con- 
troversy  centers  upon  these  latter  changes,  and  these  will  be 
dealt  with  more  in  detail.  The  plaintiffs  are  four  members 
of  the  defendant  order  who  have  been  such  for  many  years, 
and  have  brought  this  suit  in  their  own  behalf  as  certificate 
holders,  and  in  behalf  of  other  members  similarly  situated. 
Up  to  a  time  shortly  prior  to  the  bringing  of  this  suit,  the 
defendant  order  had  a  membership  in  Iowa  of  about  13,000. 
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Since  that  time,  its  membership  has  been  somewhat  reduced, 
and  its  life  may  be  at  stake  in  this  proceeding.  Leading  up 
to  the  action  of  which  complaint  is  made,  it  may  be  said, 
first,  that  the  oflScials  of  the  defendant  order  claim  that,  for 
many  years,  they  had  collected  from  their  members  less  than 
the  cost  of  their  insurance;  that  the  company  had  been  or- 
ganized in  a  haphazard  sort  of  way,  without  any  reference  to 
mortality  tables;  that  the  computation  of  actuaries  showed 
it  to  be  in  fact  insolvent,  in  the  sense  that  its  certificates 
or  policies  were  ultimately  greater  in  sum  total  than  could 
possibly  be  realized  by  the  collection  of  assessments  at  the 
rate- then  in  force;  that  the  older  members  of  the  order  were 
furnishing  practically  all  the  mortality,  and  were,  therefore, 
a  liability,  rather  than  an  asset;  that  the  assessments  col- 
lected from  members  over  fifty  years  of  age  were  not  suflB- 
cient  to  pay  the  death  losses  of  members  above  such  age;  that, 
if  these  older  members  could  be  eliminated,  or  could  be  re- 
quired as  a  separate  class  to  pay  a  rate  which  would  of  it- 
self pay  the  death  losses  in  their  ranks,  then  the  order 
would  become  automatically  solvent,  in  the  actuarial  sense. 
The  separation  of  these  older  members  as  a  class  from  the  re- 
maining body  of  the  order  became  the  objective  of  the  offi- 
cials, and  their  acts  to  that  end  are  the  occasion  of  this  con- 
troversy. By  methods  to  be  further  stated,  the  older  mem- 
bers were  put  into  a  separate  class,  pnd  were  required  to 
pay  the  death  losses  of  such  class,  the  great  body  of  the 
younger  membership  being  wholly  exempted  from  any  liabil- 
ity for  such  death  losses.  The  result  of  such  classification 
was  to  increase  the  rates  of  assessment  of  this  class  to  a  pro- 
hibitive degree,  being  an  increase  of  350  to  450  per  cent.  TTie 
class  into  which  the  older  men  were  gathered  is  known  in 
this  record  as  Division  A.  This  class  now  contains  115  mem- 
bers. The  115  members  are  assessed  at  a  rate  fixed  bv  the 
computations  of  an  actuary,  which  will  be  sufficient  to  pay 
the  earlier  death  losses  as  they  occur,  and  to  build  up  a  re- 
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serve  sufficient  to  pay  the  beneficiary  of  the  last  man  to  suc- 
cumb. By  this  plan,  the  problem  of  insolvency  has  been  ren- 
dered exceedingly  simple.  If  the  older  members  pay  the  rates 
of  assessment  imposed,  solvency  will  thereby  be  accomplish- 
ed. If  they  fail  to  pay,  they  must  lapse,  and  thereby  solvency 
will  be  likewise  accomplished.  In  other  words,  the  alleged 
insolvency  of  the  order  was  gathered  into  this  one  place, 
and  was  charged  up  to  these  older  members,  on  the  theory 
that  they  were  responsible  for  it.  But  they  were  allowed 
the  generous  option  of  taking  it  or  letting  it  alone.  It  was 
enough  that  the  body  of  the  younger  membership  was  whol- 
ly exetiipted  from  its  obligations.  The  method  adopted 
for  bringing  about  this  result  impresses  us  as  somewhat  orig- 
inal. In  1911,  a  by-law  was  adopted,  creating  a  new  class 
into  which  future  membership  would  be  received.  The  class 
is  known  in  the  record  as  Division  B.  The  following  rate  of 
assessment  per  tl,000  was  provided  for  such  new  class. 
Age  Bate    Age  Rate 

18 fl.OO    35 1.68 

19 1.03    36 1.74 

20 1.05    37 1.81 

21 1.08    38 1.88 

22 1.10     39 1.95 

23 1.13     40 2.03 

24 ^..     1.17    41 2.12 

25 1.21    42 2.21 

26 1.24    43 2.31 

27 1.28    44 2.41 

28 1.32    45 12.52 

29 1.37     46 2.63 

30 1.41     47 2.75 

31 1.46    48 2.89 

82 1.50     49 3.04 

33 1.55     50 3.20 

34 1.62     51 3.36 


\p*d   •  •••••■•• 

63 

••••••••••    \^»^E«« 

6.85 

64 

7.30 

65 

7.94 

66 

8.29 

67 

8.82 

68 

9.31 

69 

10.00 

70 

10.64 
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52 3.54 

53 '. 3.73 

54 3.94 

55 4.20 

56 4.39 

5T 4.66 

58 4.95 

59 5.29 

60 5.64 

61 6.02     Over  70,  at  70. 

The  existing  membership  was  thereafter  known  as  Di- 
vision A,  and  continued  to  pay  assessments  according  to  the 
rates  established  in  1901,  which  were  as  follows : 

Class.  Ages.  Assessment  Bates 

%  1000  12000 

1—18  to  24  years  inclusive %    .65  fTSO 

2 — ^25  to  29  years  inclusive 75  1.45 

3—30  to  34  years  inclusive 80  1.65 

4 — 36  to  39  years  inclusive 95  1.90 

5 — 40  to  44  years  inclusive 1.15  2.25 

6-^5  to  49  years  inclusive 1.45  2.90 

7 — ^50  years  and  over 1.95  3.85 

The  table  of  rates  adopted  for  the  new  class  was  what 
is  known  as  "the  level  rate  plan.^'  The  rate  of  assessment 
of  a  member  was  determined  therein  by  the  age  attained  by 
him  at  the  time  he  became  a  member,  and  such  rate  would 
continue  unchanged  thereafter;  whereas  the  rate  of  assess- 
ment for  a  member  in  Division  A  increased  with  advancing 
age,  and  was  determined  by  the  age  of  the,  member  at  the 
time  of  the  assessment.  Theoretically,  at  first,  any  proposed 
member  had  the  option  of  joining  either  division.  As  a 
matter  of  fact,  the  officials  favored  Division  B.  They  in- 
vited all  new  membership  into  such  division.  The  division 
was  also  open  to  a  transfer  by  the  membership  of  Division  A. 
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The  table  of  level  rates  for  Division  B  was  naturallv  more  • 
attractive  to  the  younger  members  than  to  the  older.  In 
1912,  Division  A  was  closed  entirely  to  new  membership, 
and  new  membei*s  were  received  only  in  Division  B.  This 
of  itself  not  only  throttled  Division  A,  by  the  cutting  off 
of  its  new  membership,  but  it  increased  the  pressure  upon 
the  younger  members  to  transfer  to  Division  B.  And  such 
was  the  result,  as  we  have  already  indicated.  By  a  system 
of  blood  transfusion.  Division  B  took  all  the  strong  blood 
of  the  original  association  and  absorbed  all  its  solvency, 
and  left  it  nothing  but  its  former  liabilities. 

From  1911  to  February,  1916,  the  officials  of  the  order 
in  effect  operated  two  independent  companies,  side  by  side. 
The  death  losses  in  Division  A  were  charged  against  that 
division  alone,  and  those  of  Division  B  were  charged 
against  it  alone.  The  1901  table  of  assessment  rates  was  ap- 
plied to  Division  A,  and  the  1911  table  was  applied  to  Di- 
vision B.  The  monthly  assessments  in  Division  A  were  not 
suflScient  to  pay  all  the  death  losses  therein,  so  that  the 
reserve  was  encroached  upon,  and  the  insolvency  of  the 
division  increased.  In  Division  B,  only  ten  monthly  assess- 
ments were  made  each  year,  and  the  amount  thereof  paid  all 
death  losses  and  built  up  a  reserve  fund  of  more  than  |350,- 
000.  In  February,  1916,  further  amendments  were  adopted 
at  a  special  session  of  the  Grand  Lodge,  which  were  intend- 
ed to  end  pretense,  and  to  heal  the  dripping  wound  by  re- 
moving the  seat  thereof.  By  these  amendments,  the  mem- 
bers of  Division  A  were  peremptorily  required  to  transfer  to 
Division  B.  Upon  such  transfer,  they  were  given  the  option 
of  two  courses : 

(1)  They  could  maintain  their  insurance,  by  paying 
the  Division  B  rate,  which  we  have  above  set  forth ;  or 

(2)  They  could  continue  to  pay  their  assessments  ac- 
cording to  the  1901  table  of  rates  of  Division  A,  and  sub- 
mit to  a  scaling  of  their  certificates  down  to  an  amount  com- 


\ 
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mensurate  with  such  date  of  assessment,  as  shown  by  the 
mortality  tables  of  the  actuaries. 

The  table  of  scaling  thus  presented  as  an  alternative 
was  as  follows: 

Age                          Rate  Rate  Rate  Rate 

11.00         [     11.95  12.96  13.85 

50 1305  1610  1915  |1220 

51 290  580  870  1160 

52 275  551  826  1102 

53 261  523  784  1046 

54 247  495  742  990 

55 232  464  696  928 

56 222  444  666  888 

57 209  418  627  836 

58  ... 197  394  591  788 

59 185  369  554  738 

60 173  346  519  692 

61 162  324  486  648 

62 152  303  455  606 

63 143  285  428  570 

64 134  267  401  534 

65 123  246  369  492 

66 118  235  353  470 

67 Ill  221  332  442 

68 105  209  314  418 

69 98  195  293  390 

70  or  over 92  183  275  36(; 


^ 


Under  the  first  option,  a  member  70  years  of  age,  though 
he  had  been  such  member  for  40  years,  would  be  required 
to  pay,  upon  transferring  to  Division  B,  precisely  the  same 
rate  as  a  new  member  of  such  age,  namely,  f  10.64  per  assess- 
ment for  |1,000  insurance.  For  the  holder  of  a  |2,000  certifi- 
cate this  would  be  $21.28  per  month.  Under  the  second  option, 
such  member  must  consent  to  a  scaling  down  of  his  certifi- 

Vol.  188  lA.— 32 


498  TusANT  V.  Ghand  Lodge.  [183  Iowa 

cate  from  |2,000  to  |366.  It  will  be  seen,  therefore,  that  the 
options  presented  to  the  members  of  Division  A  were  not  op- 
tions, but  alternatives.  It  mattered  little  to  the  member 
which  way  he  faced;  he  was  confronted  with  menace  either 
way. 

In  the  pioneer  days  of  this  state,  there  was  extant  a 
boy  story  of  two  hunters,  Caucasian  and  Indian.  In  the 
division  of  game,  the  Caucasian  said  to  the  other:  "I'll  take 
the  turkey  and  vou  take  the  buzzard :  or  if  vou  would  rather, 
1/ou  take  the  buzzard  and  Fit  take  the  turkey."  The  Indian 
grunted  his  reply:  "You  never  said  turkey  to  me."  This 
resembles  the  situation  of  the  members  of  Division  A  as 
they  see  it.  They  see  nothing  but  "buzzard'*  in  either  alter- 
native. 

At  the  time  of  the  adoption  of  this  last  amendment, 
7,000  members  remained  in  Division  A.  The  immediate  re- 
sult was  that  thousands  of  them  lapsed,  and  other  thous- 
ands of  them  submitted  to  the  compulsion  of  a  transfer ;  so 
that  now,  as  already  indicated,  only  115  remain. 

In  order  to  accomplish  this  amendment,  which  was  an 
amendment  of  the  constitution,  a  two-thirds  vote  of  the  rex>- 
resentatives  at  the  special  session  was  required.  This  was 
accomplished  by  counting  only  the  votes  representing  Divi- 
sion B.  The  only  questions  litigated  herein  are  those  in- 
volving the  rights  of  the  115  remaining  members.  Four 
of  them  are  the  plaintiflfs  herein.  These  have  been  membei^s 
of  the  order,  in  good  standing,  for  from  25  to  30  years. 
They  challenge  the  legality  of  the  pui*ported  amendments 
of  1911  and  1916;  they  challenge  the  power  of  the  Grand 
Lodge  to  establish  tv^  so-called  divisions  to  occupy  the 
same  fleld^of  insurance;  they  challenge  its  power  to  charge 
the  mortality  of  the  order  against  the  older  membership; 
they  challenge  its  power  to  make  an  amendment  so  funda- 
mental as  to  change  the  essential  character  of  the  order,  by 
converting  it  from  a  mutual  assessment  company,  paying 
death  losses  when  they  occur,  to  what,  in  practical  eflfect,  is 
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an  old  line  investment  company;  they  challenge  the  new 
rate  proposed  as  being  unreasonable  and  inequitable,  and 
the  proposed  scaling  of  certificates  as  illegal.  These  propo- 
sitions are  reducible  to  the  one  ultimate  proposition :  Were 
the  acts  done  and  proposed  by  the  order  so  beyond  the 
bounds  of  reasonableness,  in  a  legal  sense,  that  they  should 
be  held  ineffective? 

I.    Preliminary  to  the  ultimate  question,  a  question  of 
evidence  is  presented.    On  the  trial  below,  the  defendant  of- 
fered in  evidence  the  respective  applications  of  the  plain- 
tiffs when  they  applied  for  membership  to 
'  action  on  poi-     the  order.     By  these  applications,  the  ap- 
tacbed  app'u-      plicants  agreed  to  be  bound  by  future  amend- 

cations. 

ments     to    the    by-laws.     Plaintiffs'  objec- 
tion to  this  offer  was  sustained,  on  the  ground  that  such 

I 

applications  were  not  attached  to  the  certificates,  as  re- 
quired by  Code  Section  1741.  Appellant's  first  complaint 
is  directed  to  this  ruling.  Its  contention  is  that  Section 
1741  has  no  application,  because  of  the  provisions  of  Code 
Section  1826.     These  two  sections  are  as  follows: 

''Sectio.n  1741.    All  insurance  companies  or  associations 
shall,  upon  the  issue  or  renewal  of  any  policy,  attach  to 
such  policy,  or  indorse  thereon,  a  true  copy  of  any  applica- 
tion or  representation  of  the  assured  which,  by  the  terms  of 
such  policy,  are  made  a  part  thereof,  or  of  the  contract  of 
insurance,  or  referred  to  therein,  or  which  may  in  any  man- 
ner  affect  the  validity  of  such  policy.     The  omission   so 
to  do  shall  not  render  the  policy  invalid,  but  if  any  com- 
pany or  association  neglects  to  comply  with  the  requirements 
of  this  section  it  shall  forever  be  precluded  from  pleading, 
allying  or  proving  any  such  application  or  representations, 
or  axiy  part  thereof,  or  falsity  thereof,  or  any  parts  there- 
of, in  any  action  upon  such  policy,  and  the  plaintiff  in  any 
such  action  shall  not  be  required,  in  order  to  recover  against; 
such  company  or  association,  either  to  plead  or  prove  such 
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application  or  representation,  but  may  do  so  at  his  option." 
"Section  1826.  All  such  associations  shall,  upon  the  is- 
sue or  renewal  of  any  beneficiary  certificate,  attach  to  such 
certificate  or  indorse  thereon  a  true  copy  of  any  application 
or  representation  of  the  member  which  by  the  terms  of 
such  certificate  are  made  a  part  thereof.  The  omission  bo 
to  do  shall  not  render  the  certificate  invalid,  but  if  any  such 
association  neglects  to  comply  with  the  requirements  of  this 
section  it  shall  not  plead  or  prove  the  falsity  of  any  such 
certificate  or  representation  or  any  part  thereof  in  any 
action  upon  such  certificate,  and  the  plaintiff  in  any  such 
action,  in  order  to  recover  against  such  association,  shall 
not  be  required  to  either  plead  or  prove  such  application  or 
representation." 

The  original  adoption  of  Section  1741  antedated  the 
original  adoption  of  Section  1826.  The  former  was  adopt- 
ed in  1880,  and  is  somewhat  general  in  its  application.    The 

latter  is  a  part  of  Chapter  9,  and  has  special 
8.  statutbs:  reference   to   fraternal   beneficiary  assoeia- 

construction :  ^ 

subsequent  en-     tions.    It  will  be  Observed  that  they  are  not 

actment  on  *^ 

miSter!"**^^*^*      identical   in    their   provisions.      If   Section 

1741  is  applicable  here,  the  ruling  of  the 
trial  court  was  right.  If  it  was  not  applicable,  the  ruling 
was  wrong.  The  argument  for  appellant  is  that,  because 
Section  1826  was  adopted  subsequently  to  Section  1741, 
and  because  it  was  made  a  part  of  the  special  chapter  under 
which  the  defendant  order  was  organized,  it  was  intended  to 
supersede  the  operation  of  Section  1741,  so  far  as  applicable 
to  such  an  organization.  As  an  original  proposition,  the 
argument  is  not  without  its  force.  But  the  question  thus 
presented  has  heretofore  received  our  consideration,  and  it 
is  no  longer  open  to  debate.  So  far  as  the  fact  of  subsequent 
adoption  is  concerned,  both  sections  have  been  adopted 
simultaneously,  by  subsequent  codification.  The  point  now 
urged  by  appellant  has  been  ruled  adversely  to  it  in  the 
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following  cases;  Grimes  r.  Northuyestern  Legion  of  Honor, 
97  Iowa  315;  8tork  t\  Supreme  Lodge  K.  of  P.,  113  Iowa 
724.  See  also  Corson  v.  loxoa  Mut.  Fire  Ins.  Assn.,  115  Iowa 
485;  McConnell  v.  Iowa  Mutual  'Aid  Assn,,  79  Iowa  757. 
The  ruling  of  the  trial  court  was  in  accord  with  the  fore- 
going. 

II.    We  come  to   the  ultimate  question  whether  the 
amendments  promulgated  by  the  Grand  Lodge  in  1911  and 
1916  were,  in  a  legal  sense^  unreasonable,  and  therefore  in- 
effective.   In  reaching  a  general  conclusion  upon  this  ques- 
tion, three  particular  features  of  these  amendments  stand 
out  prominently.     They  are:     (1)    The  separation  of  the 
membership  of  the  order  into  two  distinct  divisions;  (2)  the 
allied  change  of  the  f undafaiental  nature  of  the  insurance ; 
(3)  the  discrimination  made  against  the  older  members  in 
the  adoption  of  the  1911  table  of  rates,  by  refusing  them  rec- 
ognition of  their  existing  membership,  and  by  applying  the 
rate  to  them  as  of  the  age  attained  by  them  when  they 
should  transfer  to  Division  B,  instead  of  as  of  the  age  at- 
tained by  them  when  they  joined  the  order. 

(1)     We  think  it  was  an  abuse  of  power  to  divide  the 
membership  of  the  order  into  tw^o  divisions,  upon  the  basis 
which  was  actually  adopted.    There  was  no  legitimate  rea- 
son for  such  division.    The  two  divisions  thus  created  occu- 
pied the  same  field  of  insurance,  and  were  necessarily  com- 
petitive and  hostile.    No  set  of  officials  could  consistently 
serve  both  of  them.    To  serve  one  was  to  neglect  the  other. 
The  law  is  deep-written  in  the  nature  of  things  and  in  hu- 
man nature  that  "no  man  can  serve  two  masters,    ♦     ♦     ♦ 
else  he  will  hold  to  the  one  and  despise  the  other."    This  law 
has  had  its  exemplification  in  the  history  of  these  two  divi- 
sions.   The  amendment  of  1911  purported  to  create  Division 
B  for  the  purpose  of  nev>  members,  the  entire  existing  mem- 
bership of  the  order  being  left  as  Division  A.    This  was  pure 
indirection.    Though  indirection  it  was,  it  had  the  paradox- 
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ical  merit  of  frankness,  and  took  no  cover  of  concealment. 
Its  purpose  is  frankly  explained  by  the  officials  as  an  effort 
to  put  the  order  upon  a  solvent  basis.  They  reasoned  that, 
if  they  raised  the  rates  upon  the  younger  members,  they 
might  lose  them,  and  the  life  of  the  order  would  thereby  be 
threatened.  If  they  raised  the  rates  upon  the  older  mem- 
bers, they  might  lose  them  also,  but  such  a  loss  could  be  wel- 
comed as  a  salvation  of  the  order.  It  would  be  the  equiv- 
alent of  a  discharge  of  its  greatest  liabilities.  Such  was  the 
conceded  purpose  of  the  creation  of  Division  B.    If  it  were 

not  conceded,  such  purpose  would  be  no  less  plain.  Divi- 
sion B,  therefore,  was  a  mere  nj'.nie.  Division  A  was  a  mere 
name.  The  entity  of  the  order  was  not  affected.  It  was 
one,  and  not  Uco,  By  the  use  of  these  names,  it  was  intend- 
ed both  to  extinguish  and  to  keep  alive  the  old  order.  As 
Division  A,  it  was  to  die,  and  as  Division  B,  it  was  to  be 
bom  again.  By  the  death  of  Division  A,  the  old  members 
would  lose  their  membership.  They  would  come  into  Divi- 
sion B  only  as  new  members  coming  into  a  new  order. 
Their  rates  of  assessment,  therefore,  would  be  determined 
by  the  age  attained  by  them  at  such  time,  and  not  by  the 
age  attained  by  them  when  they  joined  the  order  originally. 
It  should  be  borne  in  mind  that  these  old  membei*s  never 
joined  Division  A.  That  name  was  simply  applied  to  them. 
They  joined  the  defendant  order,  many,  many  years  ago. 
They  are  still  members  of  it.  Does  the  order  which  the 
plaintiffs  joined  still  live?  Are  they  members  of  it?  If 
members,  are  they  old  members  or  simply  new  ones?  If  we 
treat  Divisions  A  and  B  as  separate  entities,  or  as  distinct 
parts  of  defendant's  entity,  could  hoth  of  them  at  any  time 
have  had  a  prospect  of  life?  When  the  divisions  were  cre- 
ated. Division  A  was  made  to  include  the  entire  existing 
order.  Has  Division  A  been  dying  a  natural  death,  or  have 
its  past  officials  been  an  aid  to  its  demise?    If  they  have 
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held  to  one  division  and  despised  the  other,  which  have  they 
despised  ? 

(2)     Turning  now  to  another  phase  of  the  discussion, 
much  is  said  in  the  argument  for  the  defendant  as  to  the  al- 
leged insolvency  of  the  defendant,   and  the  necessity  of 
adapting  some  means  to  save  its  existence.    We  are  by  no 
means  satisfied  that  the  question  of  solvency  or  insolvency 
of  the  defendant  order  has  much  pertinency  to  the  case,  if, 
indeed,  it  can  be  said  in  any  case  that  a  strictly  mutual  as- 
sessment company  is  either  solvent  or  insolvent.    This  com- 
pany existed  originally  as  a  purely  voluntary  association, 
without  even  the  formality  of  incorporating.    It  was  formal- 
ly incorporated  in  1911,  as  already  indicated.    It  was  purely 
a  mutual  assessment  company,  imposing  and  collecting  as- 
sessments from  its  surviving  members  for  the  payment  of 
death  losses  after  they  had  occurred.    It  gave  no  guarantees. 
It  came  into  being  nearly  fifty  years  ago.     It  has  always 
paid  its  death  losses.    The  claim  of  insolvency  is  based  xxpon 
the  figures  of  the  actuaries,  from  \i^hich  it  is  deduced  that, 
with  the  prospect  of  future  mortality,  it  canncrt  continue 
forever  to  pay  its  death  losses  upon  the  rate  of  assessments 
obtaining  prior  to  1911.    Up  to  1901,  a  uniform  assessment 
of  one  dollar  per  month  had  been  made  upon  all  members, 
regardless  of  age.    In  1901,  the  differential  rate  was  adopt- 
ed which  we  have  hereinbefore  set  forth,  wherein  a  heavier 
rate  was  charged  u|>on  older  member's  than  upon  the  young- 
er.    This  rate  hxis  always  been  acquiesced  in  by  the  member- 
ship, and  we  assume  its  reasonableness,  for  the  purpose  of 
this   discussion.     While  the  by-laws  prior  to  1911   fixed  a 
rate  of  assessment,  there  never  was  any  limitation  in  the  by- 
laws as  to  the  number  of  assessments  which  might  be  levied 
at  such  rate.     8o  far  as  the  constitution  and  by-laws  were 
concerned,  the  only  limitation  upon  the  number  of  assess- 
ments was  determined  by  the  nnmber  of  deaths.    The  power 
of  the  order,  therefore,  to  make  sufficient  assessments  to  cov- 
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er  the' death  losses,  was  ample  under  the  by-laws.  The  diffi- 
culty with  the  exercise  of  this  power  was  a  practical  one. 
It  was  that  the  making  of  assessments  more  frequently  than 
once  a  month  had  a  manifest  tendency  to  materially  reduce 
the  membership  of  the  order.  The  question  involved  in  this 
litigation,  therefore,  is  not  so  much  the  power  of  the  order 
to  make  suflScient  assessments  to  pay  all  death  losses ;  it  is, 
rather,  whether  the  methods  adopted  by  it  are  unreasonable, 
as  being  discriminatory,  and  therefore  unfair.  If  the  order 
had  the  power  to  make  assessments  sufficient  to  pay  all 
losses,  then  surely  it  was  not  insolvent,  unless  it  may  be  said 
that  all  assessment  companies  are  in  that  sense  insolvent, 
from  their  very  inception.  If  the  order  was  simply  con- 
fronted with  the  practical  difficulty  of  inducing  its  member- 
ship to  submit  to  the  necessary  assessments  to  pay  all  losses, 
that  was  a  contingency  which  inhered  in  the  very  nature 
and  plan  of  the  association.  Mutual  insurance  has  its  own 
natural  limitations.  It  is  not  the  equivalent  of  what  is  usu- 
ally known  as  "old  line"  insurance.  It  can  give  no  guaran- 
tee. It  has  no  assets,  and  is  entitled  to  none.  Whatever  it 
collects  belongs  to  some  beneficiary  of  a  death  loss.  It  has 
the  merit  of  cheapness  and  the  demerit  of  uncertainty.  It 
is  something  less  than  absolute  insurance.  Its  cheapness  is 
attractive,  and  the  real  value  of  it  is  often  more  than  com 
mensurate  with  its  cost.  The  defendant  order  is  one  of  the 
time-honored  orders  of  that  kind.  It  has  been  a  real  l)Oon 
to  thousands,  and  ought  to  so  continue  for  many  years  to 
come.  We  are  told  that,  when  it  first  came  into  being,  it 
was  simply  an  undertaking  by  approximately  2,000  persons 
that,  while  his  membership  continued,  each  would  pay  a  dol- 
lar to  the  beneficiarv  of  everv  death  loss.  Such  an  under- 
taking  could  hardly  be  called  insurance,  in  the  "old  line'' 
sense;  but  mutual  insurance,  nevertheless,  it  was.  Was  the 
association  at  that  time  solvent  or  insolvent?  It  had  nei- 
ther assets  nor  liabilities.    Could  it  be  said  that  these  2,000 
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men  each  had  secured  iuHurance  upou  his  life,  in  the  sense 
for  which  defendant  officials  now  contend?    The  first  man 
died,   and   the  surviving   1,999   paid   their   dollars.     This 
proved  to  be  insurance,  at  least  for  the  first  man.    It  later 
proved  to  be  substantial  insurance  for  the  second  man.     If 
this  membership  were  to  remain  stationary,  surely  the  last 
man  could  not  hope  for  any  benefits  to  his  beneficiary.    IHs 
only  hope  would  rest  upon  the  continuing  increase  of  the 
association  and  the  taking  in  of  new  members.    Without 
pursuing  further  the  illustration,  it  is  sufficient  to  say  that 
it  is  of  the  verv  essence  of  mutual  insurance  and  of  the  effi- 
clency  thereof  that  it  shall  grow,  and  that  it  sliall  continue 
to  receive  new  and  younger  bloo<l.    This  is  the  only  chance 
for  the  two  thousandth  man.    When  growth  sickens  or  dies, 
mutual     insurance     depreciates     accordingly.       Continual 
growth  has  been  the  life  of  the  defendant  order.    No  natural 
reason  appears  in  this  record  why  it  should  not  have  so  con- 
tinued, if  it  had  been  heroic  enough  to  face  its  liabilities 
without  subterfuge.    That  a  member  should  .live  beyond  the 
natural  expectancy  of  his  life  ought  not  to-be  deemed  an  of- 
fense against  an  insurance  company.     It  is  argued  by  de- 
fendant that  it  is  costing  more  to  carry  the  insurance  on 
these  old  men  than  they  are  pa\ing  in  the  wuy  of  premiums. 
This  argument  is  a  deduction  from  another  fact :    that  the 
older  men  have  furnished  all  the  mortality  of  the  order,  and 
that  these  men  must,  in  the  course  of  time,  create  similar 
liabilities.     Granting  that  these  men  must  soon  die,  the 
death  loss  will  be  no  greater  than  if  death  had  occurred 
twenty  years  ago.    If  they  are  a  loss  to  the  company  now, 
they  were  not  such  twenty  years  ago.    They  have  been  pay- 
ing members  ever  since,  and  have  cost  nothing,  so  far.    The 
fact  that  other  men  of  their  age  have  died  is  not  more 
chargeable  to  them  than  to  any  other  member  of  the  order. 
That  was  the  risk  that  all  took.    When  these  men  joined  the 
order,  it  was  with  the  professed  purpose  of  continuing  in  it 
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to  the  end.  Can  it  be  said  that  a  member  who  lives  beyond 
his  expectancy  is  a  greater  loss  to  the  company  than  the  one 
who  died  prematurely?  When  these  men  joined  the  order, 
they  joined  themselves  to  a  membership  many  of  whom  bad 
already  reached  their  expectancy.  These  plaintiffs  began 
at  once  to  pay  death  losses  on  such.  When  they  paid  such 
losses,  they  had  nothing  to  expect  in  return  from  those  whose 
membership  had  ceased  by  death.  Their  only  way  of  com- 
pensation was  from  those  who  should  come  after.  They  re- 
lied, and  had  a  right  to  rely,  for  the  security  of  their  insur- 
ance upon  the  new  blood  which  was  to  come.  And  yet  we 
find  that,  in  1912,  the  past  oflScials  of  this  order  closed  Divi- 
sion A  against  all  new  membership.  Was  that  an  act  of 
life  or  of  death?  It  not  only  closed  the  door  to  new  mem- 
bership, but  it  opened  the  door  of  exit  from  A  into  B  for  all 
the  younger  membership  of  the  order.  Having  thus  sep- 
arated the  young  from  the  old^  it  then  said  to  the  older  men: 

"You  shall  constitute  a  little  company  of  your  own. 
You  shall  pay  your  own  death  lasses.  We  shall  assess  you 
sufficiently  to  pay  such  death  losses  and  to  accumulate  a  re- 
serve sufficient  to  pay  the  loss  of  the  last  man.  Be  thou 
faithful  unto  death,  and  we  will  give  you  a  reward  of  life." 

The  net  result  is  a  little  insurance  company  of  115  old 
men,  who  exhibit  staying  qualities  comparable  to  those  of 
some  distinguished  creatures  in  the  animal  world.  This  re- 
sult has  been  brought  about  intentionally,  though  circuit- 
ously.  The  creation  of  the  divisions  A  and  B  had  no  other 
function  or  purpose  than  to  accomplish  just  this  result.  Is 
it  a  fair  observance  of  the  obligation  implied  by  this  order 
to  its  membership?  Cheap  insurance  is  a  pressing  induce- 
ment to  a  young  man.  But  what  is  cheap  insurance  worth, 
even  to  a  young  man,  if,  after  he  has  carried  it  all  his  life, 
he  may  be  walled  off  in  old  age  with  a  few  other  old  men, 
and  thereby  separated  from  all  the  benefits  of  the  growing 
order?    True,  old  age  is  a  liability,  but  it  is  the  very  liabil- 
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ity  against  which  youth  insures.  When  such  liability  is 
about  to  mature,  shall  it  be  deemed  an  insolvency,  and  as 
such,  shall  it  be  gathered  into  a  little  pocket,  as  nature 
gathers  her  pus  ?  Shall  an  old  membership  which  has  paid 
dues  for  thirty  years  be  deemed  the  equivalent  of  a  mere 
carbuncle,  to  be  lanced  and  discharged  for  the  saving  of  the 
life  of  the  order? 

We  are  not  unmindful  of  the  warning  contained  in  the 
briefs  that  an  affirmance  of  this  case  will  take  the  life  of 
the  defendant.    We  would  fain  believe  otherwise.    If,  how- 
ever, such  be  the  result,  it  will  be  not  because  of  the  con- 
clusions herein,  but  because  its  life  has  already  been  taken. 
If  it  may  by  this  process  become  rid  of  its  liabilities  by  the 
overthrow  of  its  old  membership,  it  has  made  a  great  dis- 
covery.   It  may  adopt  the  same  course  five  years  hence,  and 
every  four  or  five  years  thereafter.    True,  it  promises  other- 
wise henceforth,  but  new  promises  are  no  better  than  old 
ones.    These  plaintiffs  had  promises.    Future  plaintiffs  will 
have  nothing  more.    This  course  furnishes  a  sure  door  of  es- 
cape from  the  very  substance  of  insurance  liability.     It  ii» 
the  door  of  repudiation,  and  nothing  less.    What  is  the  life 
of  the  order  worth,  if  its  insurance  fails?    When  a  human 
being  makes  the  saving  of  his  life  the  chief  end  of  his  exist- 
ence, he  has  already  lost  it.    "Whoso  will  save  his  life  shall 
lose  it."    If  the  past  officials  of  this  order  had  directed  their 
solicitude  less  to  the  saving  of  the  life  of  the  order,  and  more 
to  the  faithful  performance  of  its  obligations,  the  life  of  the 
order  would  probably  have  been  secure.    No  reason  is  ap- 
parent in  this  record  why  it  should  not  have  prospered  in- 
definitely.   The  life-saving  proceedings  which  are  herein  con- 
sidered form  the  greatest  menace  which  it  has  ever  confront- 
ed.   If  they  shall  prove  fatal,  it  must  be  charged  up  as  a  life- 
saving  fatality.     If  the  order  can  be  saved,  its  honor  must 
be  reasserted  and  redeemed.     No  insurance  company  can 
live  in  the  dishonor  of  any  form  of  repudiation. 
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(3)     Much  of  the  contention  of  the  defendant  order  is 
based  upon  the  alleged  inadequacy  of  rates  paid  by  Division 

A.  This  was  the  1901  table,  which  we  have  hereinbefore  set 
^  forth.    It  is  urged  that  the  1911  table  adopted  for  Division 

B,  which  we  have  hereinbefore  set  forth,  is  a  correct  and 
scientific  table,  based  upon  the  mortality  experience.  We 
shall  have  no  occasion  in  this  discussion  to  find  any  fault 
with  the  1911  table.  What  has  not  been  explained  to  us  in 
the  briefs  is  why  the  long-time  membership  of  these  plain- 
tiffs in  this  order  should  be  ignored  in  applying  to  them  the 
1911  rates.  As  already  explained,  this  table  presents  a  level- 
rate  plan,  based  upon  the  age  attained  by  the  member  when 
he  joins.  This  is  the  advantage  given  to  early  joining.  For 
instance,  the  plaintiff  Tusant  joined  this  order  at  28  years 
of  age.  According  to  the  1911  table,  a  monthly  assessment 
of  |2.64,  limited  to  ten  assessments  a  year,  would  not  only 
have  paid  every  death  loss  occurring  during  his  lifetime,  but 
would  create  a  reserve  large  enough  to  mature  every  out- 
standing certificate,  regardless  of  any  new  membership.  Not- 
withstanding his  long-time  membership  at  all  times  in  good 
standing,  the  only  alternative  that  is  now  presented  Tusant 
is  to  rejoin  the  order  of  which  he  has  always  been  a  member, 
and  to  assume  a  rate  of  assessment  according  to  the  age  now 
attained  *by  him.  In  other  words,  he  is  put  upon  precisely 
the  same  basis  as  any  new  member  of  his  present  age  would 
be  put.  Take  the  case  of  Barlow,  who  is  plaintiff  in  a  com 
panion  case  submitted  herewith.  He  wt\9  a  paying  member 
for  more  than  30  years.  The  sum  total  of  his  assessments 
and  dues  paid  amounted  to  f998.  He  was  expelled,  for  fail- 
ure to  accept  either  of  the  alternatives  presented.  If,  in- 
stead of  becoming  a  member  of  the  order  in  the  first  in- 
stance, he  had  proceeded  to  create  a  fund  of  his  own,  by  suc- 
cessive payments  equal  to  his  assessments  and  dues,  such 
fund,  including  accruing  interest,  would  now  amount  to  a 
sum  approximately  sufficient  to  purchase  for  him,  at  his  age 
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of  74,  a  paid-up  insurance  policy  for  |2,000,  upon  the  basis 
of  the  1911  table.  The  expert  for  the  defendant  in  his  case 
testified  that  a*paid-up  policy  on  that  basis  would  cost  Bar- 
low something  over  f  1,500  present  payment,  and  that  the 
present  value  of  payments  to  be  made  by  him  in  accordance 
with  the  1911  table  would  total,  with  accruing  interest, 
something  over  |1,600.  Yet  Barlow  is  told  by  the  oflScials 
of  the  defendant  order  that  he  has  at  all  times  been  a  charge 
upon  the  charity  of  the  order,  and  that  the  cost  of  his  insur- 
ance has  largely  been  carried  by  other  members. 

Putting  together  the  plan  heretofore  in  operation  and 
the  new  plan  to  be  in  operation  hereafter,  it  would  cost 
Barlow  more  than  ^,000  to  mature  his  f  2,000  policy.    Con- 
sistently enough,  the  experts  of  the  defendant  testified,  in 
Barlow's  case,  that  his  present  policy  had  no  value,  because 
the  future  payments  necessary  to  mature  it  would,  with  In- 
terest, amount  to  its  full  face  value.    This  furnishes  a  con- 
crete illustration  of  the  defendant's  theory  that  old  men  who 
have  outlived  their  expectancy  have  already  cost  the  de- 
fendant order  more  than    the  value  of  their  insurance. 
Such  theory  is  manifestly  unsound,  and  it  devolves  upon 
the  order  to  find  some  other  cause  or  source  of  its  trouble. 
Barlow's  membership  has  cost  nothing,  so  far,  to  the  de- 
fendant order,  nor  will.it  ever  cost  anything  if  his  expul- 
sion is  to  stand.     He  has  paid  out  |998,  for  which,  as  yet, 
he  himself  ha«  received  nothing.     True,  the  money  so  paid 
has  been  expended  by  the  defendant  order  for  the  purposes 
for  which  it  was  paid.     But  the  only  possible  consideration 
for  Barlow  was  that  similar  expenditures  would  be  made 
in  behalf  of  his  beneficiary  at  the  maturity  of  his  certificate. 
This  consideration  being  repudiated,  he  has  nothing.     The 
rates  tendered  to  him  are  precisely  the  same  as  they  would 
be  if  he  were  joining  as  a  new  member.     Surely,  a  correct 
tljeory  of  insurance  ought  to  find  some  present  value  in  a 
certificate  fully  maintained  for  30  years,  which  had  cost 
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f  998.  If  this  be  so,  then  no  new  rate  could  well  be  reason- 
able if  it  ignored  such  fact.  This  is  not  saying  that  such 
certificate  should  be  worth  f  998.  It  may  well  be  conceded 
that  the  fact  of  existing  insurance  for  30  years  had  of  itself 
a  substantial  value,  in  that  the  contingency  of  death  would 
have  matured  the  certificate  at  any  moment.  We  think 
it  quite  dear,  however,  that,  if  this  order  was  justified  at 
all  in  changing  the  fundamental  character  of  this  insur- 
ance, and  in  adopting  an  old  line  standard  and  a  level  rate, 
then  it  should  be  such  for  all  its  membership,  old  as  well  as 
young.  The  essence  of  the  level  rate  is  that  the  age  at- 
tained at  the  time  of  membership  fixes  the  unchanging 
rate.  We  have  held  frequently  that  the  right  of  an  asso- 
ciation to  amend  its  by-laws  does  not  carry  the  right  to 
make  material  reduction  in  benefits  promised,  nor  to  ma- 
terially increase  the  consideration,  if  fixed.  We  need  not 
cite  authorities  to  these  propositions.  None  of  our  pre- 
vious cases  have  a  controlling  bearing  upon  the  case  at 
bar.  In  view  of  the  fact  that  there  was  no  limitation  upon 
the  power  of  the  order  as  to  the  sum  total  of  assessments 
which  it  might  collect,  the  amount  of  the  particular  assess- 
ment is  not  a  controlling  question,  except  as  bearing  upon 
the  question  of  discrimination  among  members.  The  fol- 
lowing authorities  from  other  jurisdictions  bear  upon  some 
of  the  important  features  of  our  case.  Ehert  v.  Mutual 
Reserve  Fund  Life  Assn.,  81  Minn.  116  (83  N.  W.  506, 
834,  84  N.  W.  457)  ;  Strauss  r.  Mutual  Resert^  Fund  Life 

Assn.,  126  N.  C.  971  (36  S.  E.  352) ;  Benjamin  v.  Mutu4xl 
Reserve  Fund  Life  Assn.,  146  Cal.  34  (79  Pac.  517) ;  Wih 
Hams  V.  Supreme  Conclave  Improved  Order  of  Heptasophs, 
(N.  0.)  90  8.  E.  888. 

We  quote  from  the  Ehert  case  as  follows : 
"It  is  evident  that  the  contract  contemplated  an  un- 
steady and  varying  death  fund  from  which  to  pay  death 
claims,  and  that  the  amount  of  the  assessments  would  vary 
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according  to  the  number  of  deaths,  the  growth  of  the  asso- 
ciation in  membership,  and  earning  capacity  of  the  reserve 
fund.    It  is  also  clear  that  the  law  of  self-preservation  ap- 
plied, and  if,  at  any  time,  in  order  to  meet  maturing  claims, 
it  should  become  necessary  to  levy  a  larger  amount  than 
that  stipulated  as  the  maximum  rate  of  the  table,  the  pow- 
er so  to  do  was  inherent  in  the  association,  and  the  di- 
rectors would  have  authority  to  pass  suitable  rules  and  reg- 
ulations for  that  purpose.     But  it  is  equally  clear  that  nei- 
ther by  the  contract  of  insurance,  in  contemplation  of  the 
laws  of  New  York,  the  constitution  and  by-laws,  nor  from 
the  natural,  inherent  power  of  the  association,  based  upon 
the  doctrine  of  the  general  good,  does  there  exist  authority 
to  arbitrarily  determine  in  favor  of  one  class  of  members 
and  against  another  class.'' 

Wo  quote  also  from  the  Ehert  case,  as  follows: 
"The  old  members  joined  the  association  upon  the  the- 
ory that  it  was  to  be  a  living  institution, — as  old  members 
drop  out  and  are  paid  off,  new  ones  come  in,  younger  in 
years,  thus  adding  strength,  and  keeping  up  the  vitality  of 
the  association.    The  new  members  entered  upon  the  same 
basis  and  with  the  same  expectation,  yet  they  continue  to 
be  assessed  as  of  the  age  of  entry  on  the  1889  table.    There 
has  been  shown  no  reason  for  drawing  an  arbitrary  line  as 
of  January  1,  1890.    If  the  board  of  directors  could  ad- 
vance the  age  of  all  members  who  joined  prior  to  1890,  they 
can  keep  on  setting  out  classes  according  to  some  certain 
year  of  entry,  and  advance  its  members,  also  as  to  age. 
And,  if  the  board  can  advance  the  members  who  joined 
piior  to  1890  to  the  current  rates  of  the  1889  table,  they 
can  for  the  same  reason  advance  them  to  years  ahead  of  the 
current  age.    The  board  of  directors  had  no  authority  to 
levy  such  an  assessment  as  Call  No.  96,  and  the  act  of  the 
defendant  in  cancelling  plaintiff's  policy  for  nonpayment  of 
the  call  made  upon  such  basis  was  void." 
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We  quote  also  from  the  Benjamin  case,  as  follows: 
"The  essential  principle  upon  which  co-opei-ative  as- 
sociations like  that  of  the  defendant  is  based  is  that  there 
will  be  a  constant  invigoration  of  the  association  by  the 
accession  of  new  members ;  that  it  shall  be  in  fact  a  going 
concern  for  the  advantage  of  all;  and  that  every  member 
of  the  association  will  be  given  the  benefit  of  the  average 
mortality  of  the  entire  membership  in  force  at  the  last 
death  prior  to  an  assessment,  resulting  from  this  constant 
addition  of  new  members.  And  it  was  necessarily  upon 
this  theory  that  the  earlier  members  of  the  association 
joined  it.  They  anticipated  the  benefit  which  would  re- 
sult from  a  lower  average  mortality  through  the  constant 
accession  of  these  new  members,  and  it  was  this  benefit 
which  was  secured  to  Benjamin  as  one  of  the  earliest  mem- 
bers, by  the  provision  in  his  contract  which  called  for  an 
assessment  'upon  the  entire  membership  in  force  at  the  date 
of  the  last  death  claim,  the  sajne  to  be  apportioned  among 
the  members  according  to  the  age  of  each  member.'  He  was 
entitled  to  this  benefit  which  would  accrue  from  the  con- 
stant accession  of  such  members.  This  accession  would  nat- 
urally create  a  lower  average  mortality  among  the  entire 
membership,  and  consequently  a  smaller  cost  would  have  to 
be  sustained  by  each  member,  where  the  assessment  to  meet 
death  claims  was  distributed  over  the  entire  membership, 
equally  apportioned  as  to  amount  according  to  the  respec- 
tive ages  of  the  members." 

Authorities  are  brought  to  our  attention  by  the  defend- 
ant holding  contrary  to  the  views  herein  expressed.  Prac- 
tically  all  of  such  decisions,  however,  are  based  either  upon 
statutory  provisions  of  the  respective  states  or  upon  by-laws 

of  the  order,  none  which  are  applicable  here. 

(4)  It  must  be  recognized  that,  in  the  long  run,  the 
actual  cost  of  carrying  insurance  must  be  paid  in  some  way. 
The  only  way  open  to  a  mutual  assessment  association  to 
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meet  such  cost  is  by  assessment  of  its  members.  Sections 
1822  and  1823  in  effect  require  such  an  association  to  make 
provision  for  the  payment  of  death  losses  by  suflftcient  as- 
sessment. This  implies  authority  in  the  association  to  in- 
crease rates  in  a  fair  and  reasonable  way,  when  reasonably 
necessary.  This  is  certainly  so  in  the  absence  of  a  con- 
tract limiting  authority.  Whether  the  as- 
4.  Insurance  :  Hociation  Organized  under  the  sections  above 
SsuranceT^        <*ited  haK  any  power  to  limit  by  advance  con- 

limitation  on  ,  1*1 

rates.  tract  the  assessment  to  an  amount  less  than 

is  reas<mably  necessary  to  comply  with  the 
mandates  of  such  sections,  we  do  not  now  determine.  What 
is  a  reasonable  rate  in  a  given  case  must  be  determined  in 
the  light  of  generally  recognized  mortality  tables  and  ac- 
tuary computations.  By  Section  1839-j,  Code  Supplement, 
1913,  the  legislature  has  promulgated  a  mortality  table 
which  is  obligatory  upon  all  associations  organized  subse- 
quently to  such  enactment.  It  is  not  retroactive,  and  there- 
fore is  not  obligatory  upon  the  defendant  association.  Nev- 
ertheless, it  may  properly  be  considered  on  the  question  of 
reasonableness  in  the  fixing  of  rates,  as  carrying  some  pre- 
sumption in  favor  of  its  practical  correctness.    So  far  as 

appears  in  this  record,  the  1911    table    of 
5.  insdbancb:        rates  is  consistent  with  such  legislative  mor- 

matual  benefit  *^ 

insurance:  talitv  table.    We  do  uot  denounce  this  1911 

power  to  apply  " 

rates.^'^  table  of  rates,  as  such.    It  is  not  necessary 

for  us  now  to  hold  that  such  table  could  or 
could  not  be  applied  to  the  existing  membership,  if  done 
without  unreasonable  discrimination,  and  with  recognition 
of  the  previous  duration  of  such  membership.  The  uncer- 
tain element  at  this  point  is  whether  the  1911  table  is  based 
upon  a  plan  or  form  of  insurance  which,  in  its  nature,  is 
fundamentally  different  and  more  expensive  than  the  mere- 
ly mutual  assessment  insurance  contemplated  by  Chapter 
9  of  Title  IX  of  the  Code.     If  yea,  then,  in  order  to  be  rea- 

Vol.   183  lA.— 33 
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sonable,  the  1911  table  should  be  scaled  down  to  the  re- 
quirements of  cheaper  insurance.  We  have  already  stated 
that  this  table  contemplates  not  only  the  current  payment 
of  current  death  losses,  but  also  the  creation  of  a  large  re- 
serve fund,  which  shall  be  sufficient  to  mature  all  certifi- 
cates many  years  heuce,  regardless  of  the  future  acquisition 
of  any  new  members.  The  soundness  of  such  a  plan  of  in 
surance  is  not  questioned.  But  the  question  is  whether  it 
is  not  fundamentally  different  from  the  plan  of  mutual  in 
surance  contemplated  by  above  Chapter  9.  If  it  is,  the  de- 
fendant order  had  no  power  to  adopt  it,  or  to  impose  in- 
creased rates  for  its  maintenance.  If  the  mutual  insur- 
ance contemplated  by  the  statute  may  be  carried  with  rea- 
sonable safety  at  a  substantially  less  cost,  both  to  the  as- 
sociation and  to  the  insured,  without  the  creation  of  re- 
serves, and  in  reliance  upon  the  maintenance  of  the  mem- 
bership by  the  acquisition  of  new  members  sufficient  to  make 
up  all  losses  of  membership  by  death  or  lapse,  then  it  may 
well  be  urged  that  the  statutory  plan  must  be  adhered  to. 
The  question  of  reserve  and  the  profitable  use  and  safe  care 
thereof  presents  a  great  problem  of  its  own.  Such  a  trust 
fund  calls  for  statutory  safeguards,  both  for  its  custody  and 
for  its  proper  and  profitable  utilization.  In  the  absence 
of  statutory  safeguards,  reserve  funds  have  heretofore 
proved  too  often  to  be  a  treasure  laid  i;p  "where  moth  and 
rust  doth  corrupt  and  where  thieves  break  through  and 
steal."  No  such  safeguards  are  provided  in  the  cited  chap- 
ter. We  do  not  find  it  now  necessary  to  decide  this  ques- 
tion. Argument  has  been  directed  to  it  only  incidentally, 
and  we  reserve  decision  thereon. 

By  way  of  recapitulation,  what  we  do  hold  is:  That 
the  creation  of  Classes  A  and  B  was  a  mere  fiction,  and  was 
ulterior  in  its  purpose  and  unreasonaUe  in  its  result;  that 
the  purported  partition  wall  between  such  divisions  musi 
be  ignored ;  that  the  eptity  of  the  defendant  is  one,  and  not 
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two;  that  the  plaintiffs  are  members  of  the  defendant  order, 
and  that  the  members  of  Class  B  are  nothing  else  than  mem- 
bers thereof ;  that  the  creation  of  such  classes  to  occupy  the 
same  field  of  insurance  and  for  the  purposes  indicated  was 
inhierently  inconsistent  with  the  organization  of  the  de- 
fendant, and  that,  therefore,  it  was  without  power  to  create 
them ;  that  the  action  of  the  order  in  purporting  to  deny  to 
the  plaintiffs,  as  Class  A,  the  benefits  of  a  going  concern 
and  of  new  membership  was  a  violation  of  their  substantial 
rights;  that  the  same  is  to  be  said  as  to  its  refusal  to  recog- 
nize their  continuing  membership  in  the  order;  that,  if  a 
level  rate  is  to  be  applied  to  the  plaintiffs,  it  must  take  ac- 
count of  the  date  of  their  membership ;  that,  whatever  the 
rates  applied  to  new  members,  such  difference  of  rate  af- 
forded no  justification  for  the  separation  of  the  new  mem- 
bers into  an  independent  or  separate  class,  to  be  exempt 
from  the  ordinary  liabilities  of  the  order ;  that,  as  members 
of  the  defendant  order,  the  members  of  the  so-called  Class 
B  necessarily  became  liable  for  the  ordinary  liabilities  of 
the  order  for  death  losses;  that  such  new  members  could 
not  be  organized  into  a  separate  class  or  association  wuthin 
the  defendant  order  and  be  permitted  thereby  to  appropri- 
ate the  livery  and  life  of  the  defendant  as  a  going  concern 
and  yet  be  exempt  from  its  obligations, — the  performance 
of  which  furnished  the  only  reason  for  the  organization  and 
existence  of  the  defendant  order. 

One  other  question  remains.  The  defendant  order  had 
accumulated  a  fund  known  as  the  emergency  fund.  This 
amounted  to  about  $120,000.     The  general  plan  that  had 

been  adopted  was  to  apportion  this  fund  in 

6.  ApPBAXi  AND  .  f  J.    •        •  i*j«  •        ii_ 

ibsob:  review,    3  wa.v  to  equalize  certain  inequalities  m  the 
cree  beyond         table  of  rates.     For  instance,  the  l&Ol  ta- 

ble  of  rates  was  based  upon  what  is  called 
the  step-rate  plan.  A  classification  of  seven  classes  was 
adopted.    The  same  rate  was  applied  to  each  member  of  a 
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class,  regardless  of  the  difference  in  age,  there  being  a  range 
of  difference  of  from  4  to  6  years*  Class  7  included  all  per- 
sons 50  years  old  or  over.  Assuming  the  rate  of  assess* 
ment  for  Class  7  to  be  a  proper  rate  for  a  man  50  years  of 
age,  it  necessarily  became  deficient  as  a  rate  for  a  man  of 
70.  The  emergency  fund  was  applied  to  this  deficiency,  and 
ultimately  to  the  benefit  of  the  older  men.  The  new  mem- 
bers becoming  such  after  1911  had  no  part  in  the  creation 
of  this  fund.  It  was  at  all  times  thereafter  treated  as  be- 
longing to  Division  A,  as  representing  the  existing  member- 
ship antedating  1911.  The  plaintiffs,  for  themselves  and 
for  the  115  members  of  Division  A  now  claim  the  exclusive 
right  to  this  fund.  Because  certain  of  the  older  members 
who  would  have  been  entitled  to  share  in  this  fund  trans- 
ferred to  Division  B,  under  the  alternatives  presented  to 
them,  the  trial  court  apportioned  this  fund,  and  awarded 
about  Jf71,000  thereof  to  be  set  aside  to  the  benefit  of  such 
old  members  who  have  so  transferred  to  Division  B.  Both 
parties  complain  of  this  action  of  the  court,  and  both  appeal 
from  it.  The  plaintiffs  contend  that  the  entire  fund  should 
have  been  awarded  to  them,  without  any  apportioumenf. 
The  defendant  contends  that  the  court  should  have  made 
no  order  whatever  on  the  subject,  because  the  pleadings 
raised  no  issue  pertaining  thereto.  For  the  plaintiffs  it  is 
contended  also  that  there  was  no  competent  evidence  before 
the  court  to  sustain  the  apportionment  made.  The  only 
evidence  we  find  in  the  record  to  sustain  the  apportion- 
ment is  certain  telegrams  to  and  from  the  actuary,  which 
were  put  in  evidence  over  the  objections  of  the  plaintiff. 
The  defendant  does  not  defend  the  competency  of  this  evi- 
dence. It  is  also  true  that  there  is  nothing  in  the  plead- 
ings that  tenders  or  raises  any  issue  concerning  this  fund, 
unless  it  can  be  said  that  the  question  of  its  apportionment 
necessarily  inhered  in  the  controversy.  If  there  ought  to 
be  an  apportionment  of  this  fund,  the  state  of  the  record  is 
not  such  as  to  enable  us  to  determine  as  to  what  would  be 
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a  proper  apportionmeMt.  In  view  of  the  conclusion  which 
we  have  reached,  that  the  pretended  creationfcf  classes  was 
ineffective,  and  that  all  the  members  of  the  order  are  mem- 
bers of  the  same  order  and  the  same  class,  the  question  of 
apportionment  would  seem  to  be  rendered  quite  immaterial. 
The  entire  fund  still  belongs  to  the  defendant  order.  The 
question  of  apportionment  will  be  reserved  from  the  adjudi- 
cation. To  the  extent  herein  indicated,  the  decree  of  the 
trial  court  will  be  modified.  In  all  other  respects,  it  is 
affirmed. — Modified  and  affirmed. 
All  the  justices  concur. 


C.  W.  Boles,  Appellee,  v.  Missouri  Valley  Elevator  Com- 
pany, Api)ellant. 

ELECTION  OF   REMEDIES:     Non-Inconsistent  Proceedings.     The 

1  act  of  a  landlord  in  attempting  to  coUect  rent  from  the  tenant's 
estate,  and,  after  failure,  proceeding  against  one  who  had  con- 
verted property  upon  which  the  rent  was  a  lien,  is  entirely  con- 
sistent and  non-prejudicial  to  the  conirersioner. 

BANEEUPTCY:    Ezclusiveness  of  Jurisdiction  of  Bankruptcy  Court. 

2  Bankruptcy  proceedings  against  one  who  was  a  tenant  is  no  ob- 
stacle to  proceedings  in  the  state  courts  by  the  landlord  against 
one  who  has  converted  property  upon  which  the  rent  was  a  lien.  * 

A2}p€al  from  Harrison  Diiftrict   Court. — O.   D.   Whhbi.br, 

Judge. 

April  11,  1918. 

Action  for  damages  for  conversion  of  corn  upon  which 
the  plaintiff  claimed  to  have  a  landlord's  lien.  There  was 
a  verdict  for  plaintiff,  and  the  defendant  appeals. — Affirmed, 

Cochran  cC   Wolfe,  for  ai)pellant. 

H,  L,  Robertson,  for  appellee. 
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Evans,  J. — The  defendant  was  engaged  in  the  businefw 
of  buying  gralb.  In  Deoember,  1914,  it  bought  from  Au- 
water  547  bushels  of  corn,  and  paid  him  therefor.    An  water 

was   a  tenant   of   the  plaintiff's,   and  had 

'  rbmSibs:^'       raised  the  com  upon  the  plaintiff's  farm. 

Bistent  pro-         Auwater  was  indebted  to  the  plaintiff  for 

cccdinss. 

rent  thereon,  in  a  much  larger  sum  than  the 
value  of  the  corn  in  question.  The  fact  of  the  purchase  of 
the  com  is  not  disputed;  neither  is  the  quantity  thereof, 
nor  the  price.     Two  defenses  were  interposed: 

(1)  That  Auwater  was  not  in  fact  owing  rent  to  the 
plaintiff,  because  the  plaintiff  was  owing  Auwater  for  work 
and  labor  done,  in  excess  of  the  amount  owing  by  Auwater; 
and  that  Auwater  was  authorized  by  the  plaintiff  to  sell 
said  com  and  to  pay  himself  with  the  proceeds  thereof,  in 
extinguishment  of  the  indebtedness  due  him  from  the  plain- 
tiff. 

(2)  That,  after  the  alleged  conversion,  Auwater  was 
adjudged  a  bankrupt,  and  that  the  plaintiff  filed  ngainf^t 
him  his  claim  for  rent,  and  that  h,e  did  not  disclose  therein 
any  alleged  claim  for  damages  for  conversion  against  this 
defendant 

As  to  the  first  defense,  there  was  no  evidence  to  sup- 
'tain  the  same,  and  it  may  be  disregarded.  As  to  the  second, 
it  is  the  theory  of  the  appellant  that  there  is  some  incon- 
sistency involved  in  the  claim  presented  by  plaintiff  before 
the  referee  in  bankruptcy  for  the  rent  due  him  from  Au- 
water, and  his  present  claim  for  damages  from  the  defend- 
ant for  the  conversion  of  the  com.  It  was  to  the  interest 
of  the  defendant  that  the  plaintiff  should  pursue  the  bank- 
rupt and  obtain  collection  from  him,  if  possible.  If  he  had 
collected  all  of  his  rent  from  the  bankrupt,  it  would  have 
extinguished  his  claim  for  damages  for  the  conversion.  He 
tried  to  do  so,  and  failed.  Thereupon,  he  brought  this  ac- 
tion against  the  defendant  for  damages  for  the  conversion. 
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His  conduct  was  entirely  consistent  and  clearly  beneficial 
and  not  prejudicial  to  the  defendant. 

It  is  argued  by  the  appellant,  howerer,  that  the  pro- 
ceedings in  bankruptcy  operated  as  a  bar  to  all  proceedings 
in  the  state  courts.     That  is  true  only  as  to  proceedings 

against  the  bankrupt.     The  defendant  was 

^  frdSvSSi'of  not  the  bankrupt.     The  plaintiff  could  not 

of  bank-  prosecute    its    action    against    him    in    the 

rnptcy  court.         ,       _  r«.  . 

bankruptcy  court.  The  action  was  properly 
brought  in  the  district  court.  Nor  was  it  waived  by  plain- 
tiff's attempt  to  collect  from  the  real  debtor.  The  judg- 
ment below  is — Affirmed. 

l^RESTON,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Charley  Ferguson,  Appellant,  v.  John  Ferguson,  Appellee. 

TRIAL:     Direction  of  Verdict — Repeating  Bequest.     Overruling  a 

1  motion  for  a  directed  verdict  at  the  close  of  plalntllfB  evidence 
is  no  bar  to  sustaining  such  motion  when  repeated  at  the  close 
of  all  the  evidence. 

BVIDENOE:     Person  as  Exhibit.    Conceding,  arguendo,  that  a  hu- 

2  man  being  may  be  offered  as  an  exhibit,  yet  a  formal  offer  is 
properly  rejected  when  the  person  in  question  was  a  witness 
and  fully  examined  before  the  Jury. 

IKSANE  PEBSONS:  Ghrounds  for  auardianship.  A  Jury  question 
8  on  the  issue  of  guardianship  is  presented  by  evidence  that  the 
person  in  question  (a)  is  of  great  age,  (b)  lacked  all  education, 
business  experience,  training,  and  capacity,  (c)  was  weak  men- 
tally, and  (d)  had  been  overreached  in  a  transaction  that  would 
render  him  a  pauper. 

Appeal  from  Jasper  District   Court. — Henry    Silwold, 

Judge. 

May  7,  1918. 
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On  an  application  to  have  a  guardian  appointed  over  the 
property  of  defendant,  John  Ferguson,  there  was  a  trial  to 
a  jury,  at  the  close  of  which  the  trial  court  directed  a  ver- 
dict for  the  defendant;  and  the  plaintiff  appeals. — ReveraetL 

Tripp  d  Tripp,  for  appellant. 

E,  M,  S.  McLaughlin  and  Cragan  Brothers,  for  appel- 
lee. 

Salinger,  J. — I.  We  gather  one  assignment  to  be  that 
the  court  erred  in  sustaining  a  motion  to  direct  verdict, 
made  at  the  close  of  all  the  testimony,  because  it  had  over- 
ruled such  a  motion  at  the  close  of  the  tes- 
1-  ^j5{^^^^  ^^Jf<^-      timony  for  the  plaintiff.     The  point  is  not 
?ng*  request*        ^^^^^  made.    We  have  very  many  times  held 

that,  where  such  a  motion  is  overruled  at 
the  close  of  the  testimony  for  the  plaintiff,  such  ruling  will' 
not  be  reviewed  on  appeal  where  the  defendant  puts  in  tes- 
timonv  and  does  not  renew  the  motion  at  the  close  of  all 
the  testimony.  By  inevitable  implication,  this  settles  that 
overruling  the  motion  when  first  made  is  no  bar  to  sustain- 
ing it  when  it  is  repeated  at  the  close  of  all  the  evidence. 

II.  Another  complaint  is  that  the  court  eri-ed  in  sus 
taining  objections  to  a  proft'er  by  ijlaintilf  of  defendant  as 
an  exhibit.     If  we  assume  that  plaintiff  had  the  right  to 

tender  the  defendant  as  an  exhibit,  there  i« 

2.  evidbncb:  still  no  rooni  for  complaint  here,  because  the 

Eibft^  *^  ^*       plaintiff  made  the  defendant  a  witness,  auJ' 

he  was  examined  and  re-examined  and  cross- 
examined  before  the  jury,  which  certainly  constituted  ex- 
hibiting him  to  the  jury. 

III.  The  substantial  question  is  whether  there  wa.s 
error  in  directing  a  verdict  for  the  defendant.  It  will 
serve  no  useful  purpose  to  go  into  an  elaborate  discussion 


^ 
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of  the  testimony  pro  and  con.  The  jury 
3.  Insane  pbb-       might  well  have  found,  had  it  been  permit- 

soNs :  grounds  ^ 

for  guardian-       ted  to  act,  that,  in  dealing  with  defendant's 

sou  Cress,  defendant  was  transacting  busi- 
ness with  a  loving,  indulgent,  and  dutiful  child;  that  trans- 
ferriiig  all  his  property  to  this  son  was  an  act  of  prudence, 
and  wliolly  advantageous  to  the  father;  and  that  there  was 
no  occasion  to  appoint  a  guardian  for  the  father.  But  it 
does  not  sustain  directing  a  vertiict  for  the  defendiint  that 
the  jury  might  thus  have  found.  The  case  must  go  to  the 
jury  if,  as  we  think,  it  might  also  have  found  that  this 
father,  a  man  of  very  great  age,  lacked  all  education,  all 
business  experience,  training,  and  capacity,  and  was  weak 
mentally;  that  the  father  had  been  overreached;  and  that 
permitting  the  transaction  between  father  and  son  to  stand 
would  be  sanctioning  the  abuse  of  a  confidential  relation 
made  use  of  to  make  a  pauper  of  the  father.  We  cannot 
say,  as  matter  of  law,  that  the  jury  might  not  have  found 
this.  Take  a  few  instances.  There  was  testimony  that  the 
father  thought  he  left  money  in  a  bank  to  pay  a  note,  which 
money  had  been  realized  from  selling  oats.  The  cashier  of 
the  bank  said  that  no  money  was  put  into  the  bank.  There 
is  testimony  from  which  the  jury  could  find  that  the  father 
had  practically  no  realization  of  a  transaction  by  which  he 
virtually  made  a  gift  of  all  he  had  in  the  world  to  this  one 
son,  and  left  himself  destitute  except  for  the  bounty  of  that 
son.  There  is  testimony  that,  at  one  time,  when  there  was 
talk  about  how  high  corn  was,  the  defendant  imagined  he 
had  600  bushels  to  sell,  when  he  had  none.  There  is  testi- 
mony by  those  who  knew  defendant  well  that  he  has  been 
growing  childish  constantly,  and  that  his  mind  was  badly 
warped.  There  is  testimony  that  defendant  is  unable  to 
tell  what  year  he  was  bom  in,  when  he  moved  from  Ohio, 
or  how  long  he  lived  in  Illinois,  and  that  he  does  not  know 
which  one  of  his  children  is  the  oldest,  nor  the  order  in 
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which  they  were  bora.  An  incident  is  testified  to  where 
the  defendant  talked  with  one  of  his  sons  about  20  minutes, 
then  walked  across  the  yard  to  a  gate,  and,  returning  to 
this  son,  inquired  of  the  son  when  he,  the  father,  had  come, 
and  where  he  had  come  from,  to  which  the  son  replied  the 
father  had  been  talking  to  him  just  a  few  minutes  ago, — a 
fact  which  the  father  could  not  remember.  Again,  there  is 
testimony  that,  when  the  wife  of  the  defendant  was  not  ex- 
pected to  live,  he  left  her  in  the  morning,  to  hunt  an  old 
horse;  that,  not  returning  when  night  came  on,  the  children 
went  in  search,  and  when  they  found  him,  he  began  to  cry, 
and  said,  speaking  of  his  wife,  '*!  want  to  see  Ann,  but  she 
is  dead."  On  being  told  his  wife  was  not  dead,  he  replied 
that  one  Joe  had  told  him  so,  but  he,  defendant,  knew  she 
was  not  going  to  die  for  a  week  or  ten  days. 

We  are  not  overlooking  that  the  defendant  whk  a  wit- 
ness, and  our  views  on  the  coherency  of  his  testimony  might 
be  quite  controlling,  were  we  trying  this  matter  de  novo. 
But  we  are  not,  and  the  point  is  two-edged.  The  printe<l 
record  cannot  show  us  how  defendant  acted  and  spoke  while 
he  was  testifying  before  the  jury,  and  we  are  in  no  jK)sition 
to  say  that  that  which  we  did  not  see  and  hear  might  not 
well  have  induced  the  jury  to  find  against  the  capacity  of 
the  defendant.  We  have  already  gone  into  detail  more  than 
can  be  of  value  to  anyone.  We  are  not  as  much  as  intimat- 
ing whether  defendant  should  or  should  not  have  a  guardian. 
But  we  are  constrained  to  hold  that,  upon  the  record,  which 
we  have  examined  with  great  care,  this  was  a  fair  question 
for  the  jury.  It  follows  that  the  order  and  judgment  below 
must  be  reversed. — Reversed  and  remanded, 

Preston,  C.  J.,  Ladd,  Gaynor,  and  Stevens,  JJ.,  concur. 


W.  E.  Kbenby,  Appellee,  v.  Chicago,  Burlington  &  QriNcv 

Railroad  Company,  Appellant. 

KXiW  TKIAL:     Specifsrlng  Error.     A  motion  for  new  trial  is  suffi- 
1    clent  in  form  which  simply  asserts:  (a)  That  the  verdict  is  not 


May  1918]  Kbbney  v.  Chicago,  B.  &  Q.  B.  Co.  523 

BUBtalned  by  sufficient  evidence,  and  is  contrary  to  the  evidence 
and  ia  contrary  to  law;  and  (b)  that  the  court  was  in  error 
in  overruling  a  motion  for  a  directed  verdict,  and  in  giving 
certain  specified  instructions,  and,  as  reasons  therefor,  assigns, 
hy  reference  to  the  trial  record  only,  the  same  reasons  which 
were  there  assigned,  ample  exceptions  having  been  duly  entered 
to  all  such  actions  by  the  court     (Sec.  3756,  Code,  1897.) 

TBIAL:    Waiver  of  Error  in  Declining  to  Direct  Verdict.    Brror  in 

2  overruling  a  motion  for  a  directed  verdict  is  not  waived  by  fail- 
ure to  renew  the  motion  after  the  subsequent  introduction  of  evi- 
dence which  in  no  wise  warrants  a  reconsideration  of  said  mo- 
tion "by  the  court, 

OASBIEBS:    Interstate  Bill  of  Lading  Limitixig  Damages.    The  pro- 

3  vision  of  an  interstate  bill  of  lading  that  the  carrier's  liability 
for  loss  or  damage  **shall  be  computed  on  the  basis  of  the  value 
of  the  property  at  the  time  and  place  of  shipment:" 

(a)  Is  valid. 

(b)  Applies  to  damages  arising  from  delay. 

(c)  Creates  a  measure  of  damages  which  excludes  all  consid- 
eration of  market  variations  pending  the  transportation. 

OABfilEBS:     Limitation  on  Filing  Olaims — ^Waiver.    The  provision 

4  of  an  interstate  bill  of  lading  that  claims  for  damages  must  be 
filed  with  the  carrier  within  a  limited  time  may  not  be  waived 
by  the  carrier. 

PLZSADINO:      Orders,   Etc.,   of   Interstate   Commerce   Commission. 

5  Whether  a  ruling  by  the  Interstate  Commerce  Commission 
should  be  specially  pleaded,  quaere. 

Appeal  from  Page  District  Cdurt. — E.  B.  Woodruff,  Judge. 

May  7,  1918. 

Action  for  damages  against  a  carrier  for  negligent  de- 
lay in  the  shipment  of  poultry.  There  was  a  verdict  for 
plaintiff,  and  the  defendant  appeals. — Reversed  and  re- 
manded. 

W.  D,  Eaton,  E.  C  Eicher,  and  Scott  d  Peters,  for 
appellant. 

Earl  R,  Ferguson,  O,  R,  Barnes,  and  Harry  W.  Shackle- 
ford,  for  appellee. 
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Evans,  J. — In  January,  1912,  the  plaintiff  shipped  to 
his  commission  merchants  at  New  York  City  four  carloads 
of  live  poultry.  These  sliipments  were  made  on  different 
near-by  dates,  and  originated  at  different  towns  in  Iowa 
and  Missouri.  It  is  alleged  that  there  was  unreasonable 
delay  in  transporting  such  shipments,  so  that  they  were  be- 
lated in  their  arrival  at  New  York  City;  that  the  plaintiff 
suffered  loss  by  reason  of  a  drop  in  the  market  pending 
such  delay,  and  by  reason  of  increased  expenses  in  caring  for 
the  poultry  and  increased  shrinkage  resulting  from  the  delay. 
The  shipments  were  all  made  under  a  uniform  bill  of  lading, 
approved  by,  and  on  file  with,  the  Interstate  Commerce  Com- 
mission as  a  part  of  Western  Classification  Number  50  and 
Official  Classification  Number  37.  Under  this  bill  of  lading, 
a  slightly  reduced  rate  was  allowed,  and  certain  stipulations 
provided  for  limited  liability.    These  included  the  following: 

"No  carrier  is  bound  to  transport  said  property  by  any 
particular  train  or  vessel,  or  in  time  for  any  particular  mar- 
ket, or  othei'wise  than  with  reasonable  dispatch,  unless  by 
specific  agreement  endorsed  hereon.  Every  carrier  shall 
have  the  right,  in  case  of  physical  necessity,  to  forward  said 
property  by  any  railroad  or  route  between  the  point  of  ship- 
ment and  the  point  of  destination;  but,  if  such  diversion 
shall  be  from  a  rail  to  a  w^ater  route,  the  liability  of  the  car- 
rier shall  be  the  same  as  though  the  entire  carriage  were  by 
rail.  The  amount  of  any  loss  or  damage  for  which  any  car- 
rier is  liable  shall  be  computed  on  the  basis  of  the  value  of 
the  property  (being  the  bona-fide  invoice  price,  if  any,  to 
the  consignee,  including  the  freight  charges,  if  prepaid)  at 
the  place  and  time  of  shipment  under  this  bill  of  lading, 
unless  a  lower  value  has  been  represented  in  writing  by  the 
shipper,  or  has  been  agreed  upon  or  is  determined  by  the 
classification  or  tariffs  upon  which  the  rate  is  bajsed,  in 
any  of  which  events,  such  lower  value  shall  be  the  maximum 
amount  to  govern  such  computations,  whether  or  not  such 
loss  or  damage  occurs  from  negligence.    Claims  for  loss. 
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damage,  or  delay  must  be  made  in  writing  to  the  carrier  at 
-  the  point  of  delivery  or  at  the  point  of  origin  within  four 
months  after  delivery  of  the  property,  or,  in  case  of  failure 
to  make  delivery,  then  within  four  months  after  a  reasonable 
time  for  delivery  ha*s  elapsed.  Unless  claims  are  so  made, 
the  carrier  shall  not  be  liable." 

In  the  introduction  of  evidence,  and  in  the  submission 
of  the  case  to  the  jury,  the  provision  of  the  bill  of  lading 
as  to  measure  of  damages,  requiring  that  it  should  be  com- 
puted on  the  basis'  of  the  value  of  the  property  at  the  time 
and  place  of  shipment,  was  ignored,  and  plaintiff  was  per- 
mitted to  recover  for  damages  from  a  drop  in  the  market 
resulting  after  the  date  upon  which  the  shipment  should 
have  arrived,  regardless  of  the  question  of  the  reduced  value 
of  the  freight  as  compared  with  the  original  value  thereof  at 
time  of  shipment,  plus  freight  paid,  etc. 

Furthermore,  plaintiff  did  not  make  claim  for  loss, 
damage,  or  delay  within  four  months  after  delivery  of  the 
property,  as  required  by  such  bill  of  lading.  The  contro- 
versy on  this  api)eal  revolves  about  these  two  provisions. 
The  plaintiff,  as  appellee,  has  also  filed  a  motion  to  affirm, 
which  has  been  submitted  with  the  case. 

I.    The  motion  to  affirm  is  predicated 
^'  Specifying  ^'       upou  the  fact  that  the  appeal  was  from  an 

error 

order  overruling  the  motion  for  a  new  trial, 
and  not  from  the  judgment.  It  is  contended  that  the  mo- 
tion for  a  new  trial  was  not  sufficiently  specific  in  its 
grounds  to  permit  a  review  of  alleged  errors  committed  at 
the  trial.  The  jury  rendered  a  verdict  on  December  11, 
1915.    On  the  same  day,  the  following  record  was  made : 

"Comes  now  the  jury  and  return  a  verdict  which  is  in 
words  and  figures  following,  to  wit:  *We,  the  jury,  find  in 
favor  of  the  plaintiff  and  we  fix  the  amount  of  his  recovery 
at  f  1,688.98.  C.  C.  Bullock,  foreman.'  The  jury  are  now 
discharged  from  further  services  herein.    It  is  therefore 
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ordered  by  the  court  that  the  defendant  pay  the  cost  of  this 

action  taxed dollars  and  that  execution  iiMue 

therefor." 

A  motion  for  a  new  trial  was  filed  by  the  defendant 
within  the  ten  days  allowed  by  the  court  This  motion,  be- 
ing submitted,  was  held  under  advisement  by  the  court  untii 
the  12th  day  of  July,  1916,  when  it  entered  an  order  over- 
ruling the  motion.  At  this  time,  the  time  for  appeal  from 
the  original  judgment  had  passed.  Within  six  months 
thereafter,  the  defendant  appealed  from  the  order  overrul- 
ing the  motion  for  a  new  trial.  It  is  now  contended  for  the 
appellee  that  the  defendant  may  not  be  heard  on  this  appeal 
except  upon  the  grounds  stated  in  the  motion  for  a  new 
trial,  and  that  it  may  not  be  heard  even  upon  these,  because 
they  are  too  indefinite  in  their  specification  of  error  to  com- 
ply with  the  rules  of  this  court  regarding  the  requisites  of 
appellant's  brief. 

As  a  general  proposition,  it  may  be  said  that,  inas- 
much as  the  appeal  is  only  from  the  order  overruling  the 
motion  for  a  new  trial,  no  ruling  on  the  trial  can  be  re- 
viewed on  this  appeal  unless  it  was  within  the  scope  of  the 
motion  for  a  new  trial.  On  the  other  hand,  all  rulings  made 
on  the  trial  ai*e  subject  to  review  if  they  were  fairly  in- 
cluded within  the  grounds  of  motion  for  a  new  trial.  The 
motion  for  new  trial  conformed  to  the  statute,  as  to  grounds 
stated.  These  grounds  were  somewhat  formal,  and  not  very 
specific.  The  first  and  second  gi'ouuds  were  that  "the  ver- 
dict is  not  sustained  by  sufficient  evidence  and  is  contrary 
to  the  evidence  and  is  contrary  to  the  law."  This  was  in 
compliance  with  Subdivision  6  of  Section  3756,  Code,  1897. 
The  sixth  ground  of  the  motion  charged  error  in  overruling 
the  plaintiff's  motion,  at  the  close  of  the  evidence,  for  a  di- 
rected verdict,  reference  being  made  to  the  grounds  of  such 
motion  as  appearing  in  the  record.  This  was  in  purported 
compliance  with  Subdivision  8  of  Section  8755. 
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Specific  objections  and  exceptions  were  made  during 
the  trial  to  each  of  twenty  instructions.  These  were  made 
regularly,  in  advance  of  their  submission  to  the  jury.  The 
seventh  ground  of  motion  for  a  new  trial  charged  error  in 
submitting  such  instructions  to  the  jury,  specifying  the  same 
by  number,  "for  the  reasons  set  out  in  defendant's  objections 
and  exceptions  now  on  file  herein,  which  are  hereby  re- 
ferred to  and  made  a  part  of  this  motion."  This  was  in 
purported  compliance  with  Subdivision  8  of  Section  3755. 
Other  grounds  were  alleged,  but  we  need  not  consider  them. 
As  to  the  grounds  here  set  forth,  we  think  the  motion  for 
a  new  trial  was  sufficient  in  form  as  a  motion  for  a  new  trial. 
They  fairly  called  in  question  before  the  trial  court  the  rul- 
ings there  complained  of.  If  so,  then  such  rulings  are  sub- 
ject to  review  on  this  appeal,  even  though  the  rules  of  this 
court  require  greater  specification  of  error  in  appellant's 
brief  than  appears  from  the  mere  statement  of  the  motion 
for  new  trial.  Inasmuch  as  th^  motion  for  a  new  trial  is 
adequate  to  subject  such  errors  to  review,  the  appellant 
may,  of  course,  resort  to  the  record  of  the  original  proceed- 
ings for  a  more  specific  statement  of  the  error  complained 
of.  This  the  appellant  has  done.  Mueller  Lhr,  Co.  v.  Mc- 
Caffrey, 141  Iowa  730 ;  Winiams  v.  Clarke  County ,  143  Iowa 
328.  It  is  true  that,  in  his  original  assignment  of  errors, 
the  plaintiff  made  no  reference,  in  terms,  to  the  motion  for 
a  new  trial;  but  this  omission  has  been  corrected  by  an 
amended  brief. 

Of  course,  if  the  instructions  had  not  been  excepted  to 
on  the  trial,  and  in  advance  of  their  submission  to  the  jury, 
quite  a  different  question  would  be  presented.  In  siich 
event,  the  appellant  would  have  no  exceptions  to  the  in- 
structions, because  the  motion  for  a  new  trial  was  insuffi- 
cient for  that  purpose.  It  is  urged  by  the 
2.  Trial:  waiver     plaintiff  that  the  defendant  waived  its  mo- 

of  error  In  de-       ' 

rlrt*"ve^irt!"       *^^"  ^^^  ^  directed  verdict,  for  failure  to  re- 
new the  same  aJfter  the  evidence  was  fully 
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closed.  It  appears  from  the  record  that  the  defendent  made 
its  motion  for  a  directed  verdict,  in  the  first  instance,  aftei: 
both  partjes  had  fully  rested.  The  motion  was  overruled. 
Thereafter,  the  plaintiff  introduced  brief  testimony  from  one 
witness.  Thereafter,  the  motion  for  a  directed  verdict  was 
again  overruled.  Thereupon,  the  plaintiff  amended  his  pe- 
tition, presumably  to  conform  to  the  testimony.  The  plain 
tiff  was  also  called  as  a  witness,  and  testified  to  his  failui^e 
to  find  a  letter.  Thereupon,  the  defendant  introduced  a 
copy  of  the  letter,  which  had  been  previously  offered  and  re- 
jected. It  is  the  contention  of  appellee  that,  in  order  to 
prevent  a  waiver  of  its  motion  to  direct,  the  defendant 
should  have  again  renewed  it.  This  would  be  making  a 
very  technical  requirement.  The  substance  of  the  evidence 
was  closed  before  the  motion  was  made  in  the  first  instance- 
It  is  not  unusual  for  the  trial  court  to  permit  counsel  to 
supply  oversights,  both  of  evidence  and  pleadings.  If  every 
such  grace  extended  by  the  court  must  be  deemed  to  have 
the  effect  of  overturning  or  waiving  rulings  already  made, 
it  would  be  an  unwarranted  burden  upon  the  patience  of 
the  court.  There  was  nothing  in  the  additional  testimony 
introduced  which  would  have  warranted  a  reconsideration 
by  the  court  of  the  ruling  already  made  on  the  defendant's 
motion.  The  failure  of  the  defendant,  therefore,  to  make 
a  further  formal  renewal  of  its  motion  did  not  waive  it.  We 
shall  confine  our  consideration  of  the  case,  therefore,  to 
such  rulings  upon  the  trial  as  come  fairly  within  the  grounds 
of  the  motion  for  a  new  trial  here  stated.  We  may  note  in 
passing,  also,  that  the  plaintiff,  as  appellee,  has  little  to 
gain  at  this  point  if  our  holding  were  otherwise.  Though 
a  judgment  for  costs  was  rendered  against  the  defendant 
on  the  date  the  verdict  was  received,  through  some  over- 
sight no  judgment  was  rendered  on  the  verdict  for  the 
damages  found  therein.     The  judgment  for  costs  was,  of 
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course,  appealable.    But  a  later  judgment  on  the  v«irdict 
for  the  amount  thereof  would  also  be  appealable. 

II.  It  is  the  theory  of  the  plaintiff,  appellee,  that  the 
provision  of  the  bill  of  lading  pertaining  to  measure  of  dam- 
ages on  the  basis  of  the  value  of  the  shipment  at  "the  place 

and  time"  of  origin  has  no  application  to  a 
^'  teMtate^bin*'     ^^^®  ^^  delay  where  no'physical  damage  is 
?ng**damagM***'    claimed.     This,  in  a  general  way,  is  the  the- 
ory upon  which  the  case  was  submitted  to 
the  jury,  and  damages  were  allowed  accordingly  as  for  the 
fall  of  market  values.    The  holding  of  the  ITnited  States 
Supreme  Court  is  to  the  contrary.    New  York  P,  d  N,  R. 
Co.  V.  Peninsula  Produce  Exchange,  240  U.  S.  34.    Conced- 
edly,  this  case  is  governed  by  the  Interstate  Commerce  Act 
and  the  Carmack  Amendment.     In  this  class  of  cases,  we 
are  not  the  court  of  last  resort,  nor  are  we  permitted  to  be 
guided  by  our  own  previous  cases.    Our  only  responsibility 
and  concern  are  to  conform  to  the  holdings  of  the  higher 
court.     Under  the  holdings  of  that  court,  it  is  competent 
for  the  carrier  to  stipulate  for  a  limited  liability  and  a  re- 
duced rate.    The  terms  of  the  bill  of  lading,   therefore, 
should  have  been  regarded  on  the  question  of  measure  of 
damages.    The  bill  of  lading  provided  "that  the  amount  of 
any  loss  or  damage  for  which  any  carrier  is  liable  shall  be 
computed  on  the  basis  of  the  value  of  the  property  (being 
the  bona-fide  invoice  price,  if  any,  to  the  consignee,  includ- 
ing the  freight  charges,  if  prepaid)  at  the  place  and  time  of 
shipment  under  this  bill  of  lading."    Under  the  foregoing 
provision,  a  total  loss  or  damage  of  any  part  of  the  ship- 
ment would  be  measured  by  such  value  at  the  place  and 
time  of  shipment,  plus  freight  and  expenses  necessarily  in- 
cident to  the  shipment;  whereas  a  partial  loss  or  damage 
TTonld  be  measured  by  such  value  less  the  salvage  value. 
Tlie  effect  of  such  provision  was  to  fix  the  basic  liability  of 
tlie  carrier  by  the  value  at  the  place  and  time  of  shipment. 

Vol.  188  lA.— 34 
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and  thereby  to  disregard  the  subsequent  oscillations  of  the 
market  pending  the  transportation.  Suppose,  for  instance, 
that,  after  the  delivery  of  the  shipment  to  the  carrier,  and 
pending  the  reasonable  time  of  transportation,  there  had 
been  a  drop  in  the  market,  and  thereafter  a  loss  of  the  ship- 
ment, then  the  liability  of  the  carrier  would  still  be  pred- 
icated upon  the  value  at  the  time  and  place  of  shipment, 
and  not  upon  the  reduced  value  resulting  from  a  later  drop 
in  the  market.  On  the  other  hand,  suppose  that,  instead  of 
a  drop  in  the  market,  there  had  been  a  rise  therein,  the  ba- 
sic liability  of  the  carrier  would  still  rest  upon  the  value  at 
the  "place  and  time  of  shipment."  By  Paragraph  29  of  the 
instructions,  the  jury  was  instructed  in  terms  that  this 
provision  of  the  bill  of  lading  was  binding  upon  the  parties. 
Its  binding  character,  however,  was  not  I'ecognized  in  the 
introduction  of  testimony,  nor  by  the  later  instruction.  Par- 
agraph 32.  This  paragraph  indicates  concisely  the  general 
theory  upon  which  the  case  was  tried  and  submitted  as  to 
the  measure  of  damage.  "By  this  paragraph,  the  jury  was 
instructed  that  plaintifif's  measure  of  damage  would  be  "the 
diflPerence  between  the  market  value  of  such  poultry  at  the 
point  of  shipment  on  the  day  such  poultrj^  should  have  ar- 
rived at  its  destination  if  it  had  been  transported  there  with- 
in a  reasonable  time,  and  the  market  value  of  such  poultry 
at  the  point  of  shipment  on  the  date  of  the  ftret  market  day 
after  the  arrival  of  said  poultry  at  destination." 

It  will  be  noted  that,  by  this  instruction,  the  trial  court 
adopted  as  the  basis  of  liability  the  value  of  the  poultry  at 
the  place  of  shipment,  but  not  such  value  at  the  time  of 
shipment.  The  measure  thus  stated  was  contradictory  to 
the  terms  of  the  bill  of  lading. 

In  proof  of  his  measure  of  damages,  the  evidence  intro- 
duced by  plaintiff  conformed  to  the  rule  laid  down  by  the 
court  in  this  instruction ;  nor  was  any  evidence  introduced 
of  a  measure  of  damages  conformable  to  the  terms  of  the 
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bill  of  lading.  Not.  only  wa&  it  erroneous  to  admit  such 
evideuce,  but  it  was  also  eri*oueou«  to  submit  the  case  lo  the 
jury  without  any  evidence  in  support  of  the  proper  meas 
are  of  damages.  For  want  of  such  evidencei^  the  defendant 
was  eutitledy  upon  the  record,  to  a  directed  verdict,  at  the 
close  of  the  evidence.  For  the  same  reason,  its  excei)tions 
to  Instruction  32  should  have  been  sustained. 

III.  The  plaintiff  did  not,  within  four  months,  make 
to  the  carrier  any  claim  of  loss  or  damages  for  delay,  as 
requii'ed  by  the  pi-ovisiou  of  the  bill  of  lading  above  quoted. 

That  this  requirement  of  the  bill  of  lading 
^'  S^W^f!?^'  was     enforceable,    is    not    here    disputed. 

limitation  on  '  ^ 

wluver.'''**"" •      <^^or<;ia  F.  d  A.  R.  Co.  v,  BlUfh  Millmg  Co., 

241  U.  S.  190;  m,  Louis,  I.  M.  d  So,  H.  Co. 
V.  Stat  bird,  243  U.  S.  592;  Chesapeake  d  Ohio  R.  Co.  v. 
McLaughlm,  242  U.  S.  142.    The  plaintiff  pleaded  a  waiver 
of  this  provision,  and  introduced  evidence  in  support  of  his 
pleading.    The  question  argued  at  this  point  is  whether 
the  carrier  could  waive  this  provision.    The  cases  last  cited 
held  to  the  negative.    It  is  urged  for  appellee  that  these 
cases  so  held  by  way  of  dictum  only.    Strictly  speaking,  this 
is  true.    But,  in  view  of  its  consistency  with  the  recogni- 
tion whichi  has  been  given  in  other  respects  to  the  limited 
liability  provisions  of  the  bill  of  lading,  the  dictum  so  clear- 
ly foreshadows  the  views  of  the  court  that  we  are  con- 
strained to  recognize  the  same  as  authority, 
orders,  etc.,  of    The  plaintiff's  special  reliance  at  this  point 

Interstate  Com-    . 

merce  Com-        in  argument  xs  put  upon  a  ruling  of  the  Jn- 

terstate  Commerce  Commission  under  date 
of  February,  1914,  pertaining  to  the  subject  of  waiver  of 
this  particular  provision  of  the  uniform  bill  of  lading,  and 
recommending  that  such  waiver  be  made,  in  the  interest 
of  uniformity  of  practice.  The  .appellee  brings  this  ruling 
before  us  purely  as  a  citation  in  his  brief.  He  did  not 
plead  it  nor  introduce  it  in  evidence.    It  wia«  recently  held 
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by  the  Missouri  Court  of  Appeals  in  Banaka  v.  Missouri  Pac. 
R,  Vo,,  193  Mo.  App.  345  (186  S.  W.  7),  that  no  recog- 
nition could  be  given  by  the  appellate  court  to  an  order  of 
the  Interstate  Commerce  Commission  unless  it  were  made 
to  appear  in  the  record  on  appeal  that  such  order  was  prop- 
erly brought  to  the  attention  of  the  trial  court.  There  is 
substantial  reason  for  such  a  holding  where  the  appellate 
court  is  confined  to  a  review  of  the  rulings  of  the  trial  court. 
That  such  a  rule  may  be  invoked  against  an  appellant  who 
is  seeking  a  reversal  of  the  judgment  below,  seems  clear. 
Whether  it  should  be  invoked  as  against  an  appellee  who  is 
sustaining  the  judgment  below  is  not  so  clear.  We  have  fre- 
quently held  that,  where  reliance  is  had  upon  the  statutes 
or  decisions  of  another  state,  as  affecting  the  rights  of  par- 
ties to  a  litigation  in  the  courts  of  this  state,  the  statutes 
and  decisions  so  relied  on  must  be  pleaded  and  put  in  evi- 
dence. Our  holding  in  that  class  of  cases  bears  some  an- 
alogy to  the  holding  of  the  Missouri  court  in  relation  to  the 
order  promulgated  by  the  Interstate  Commerce  Commis- 
sion. In  view  of  the  necessary  reversal  of  the  case  on  the 
grounds  stated  in  the  second  division  hereof,  we  have  no 
real  occasion  to  pass  upon  this  question  now.  In  the  event 
of  a  new  trial,  it  can  be  wholly  eliminated  from  the  case, 
without  undue  burden  to  the  appellee. 

We  had  occasion  to  consider  the  effect  of  such  ruling  of 
the  Interstate  Commerce  Commission  in  the  recent  case  of 
Emery  d  Co,  v.  Wabash  R.  Co,,  183  Iowa  687.  In  that  case, 
there  was  both  pleading  and  proof.  For  the  reason  indi- 
cated, the  judgment  below  must  be  reversed. — Reversed  and 
remanded. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 
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Merchants  Transfer  &  Storage  Company,  Appellee,  v.  Em- 
erson-Brantingham Implement  Company,  Appellant. 

COim^RAOTS:      Expiration    of    Written    Contract — Continuance    of 

1  Business — ^Presumption.  The  presumption  that  a  continuance  of 
business  relations  between  contracting  parties  after  the  ex- 
piration of  a  written  contract  is  on  the  terms  of  the  old,  ex- 
pired contract,  does  not  prevail  on  a  record  which  presents  a 
jury  question  on  such  issue  of  fact. 

EVIDENCE:     Burden  of  Proof — Expiration  of  Express  Contract — 

2  Continuance  of  Business — ^Effect.  He  who  pleads  that  the  terms 
of  an  expired  written  contract  control  subsequent  business  rela- 
tions has  the  burden  to  so  prove. 

Appeal  from  Polk  District  Court, — William  S.  Ayrbs, 

Judge. 

May  7,  1918. 

ActioxV  at  law  to  recover  the  reasonable  value  of  stor- 
ing and  transferring  machinery  repairs  for  defendant. 
There  was  a  trial  to  a  jury,  and  a  verdict  and  judgment  for 
the  plaintiff  for  $567.72.     Defendant  appeals. — Affirmed. 

Strock  d  Wallace,  for  appellant. 

R.^L.  Parrisli,  for  appellee. 

Preston,  C.  J. — The  parties  had  been  doing  business 
for  a  number  of  years,  making  a  renewal  contract  each  year. 
The  last  one  expired  by  its  terms  December  31,  1912.    Be- 
fore the  expiration  of  the   1912   contract, 
expiration  of      plaintiff  presented  to  defendant's  agent  in 
tract:  con-         charge  of  the  business  at  Des  Moines  a  pro- 

tlnuance    of 

businesa :  pre-     posed  coutract  for  the  year  1918.     The  pro- 
sumption.  '^  M  r 

visions  in  the  proposed  contract  as  to 
charges  for  some  of  the  items  were  the  same  as  the  prior 
contract,  but  as  to  others,  a  different  compensation  was 
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fixed.  There  wei'e  negotiations  between  the  parties,  but 
the  new  contract  was  never  signed.  Plaintiff  sued  upon  a 
quantum  meruit  for  storage  and  transfer  charges  for  the 
year  1913,  alleging  that  it  had  stored  and  transferred 
for  the  defendant  certain  machinery  repairs,  and  that  the 
reasonable  value  of  the  services  was  $2,088.86.  Defendant 
alleged  that,  by  expi'ess  agreement  with  plaintiff,  plaintiff 
and  defendant  continued  to  do  business  for  the  year  1913 
under  the  terms  of  the  contract  for  1912;  and  that,  because 
of  the  plaintiff's  demand  that  defendant  enter  into  a  con< 
tract  for  1913,  and  the  defendant's  refusal  to  execute  said 
contract,  or  continue  placing  its  goods  with  the  plaintiff 
for  storage  and  transfer,  except  under  the  terms  of  the  1912 
contract,  and  on  account  of  plaintiff's  acquiescence,  the 
plaintiff  is  now  estopped  from  claiming  any  other,  further, 
or  different  amount  than  that  stipulated  in  the  1912  con- 
tract; and  that  it  had  paid  plaintiff  under  a  stipulation, 
at  the  rate  covered  by  the  1912  contract.  It  appears  that, 
after  this  suit  was  brought,  it  was  stipulated  by  the  par- 
ties that  defendant  was  indebted  to  plaintiff  in  the  sum  of 
J760.56,  if  the  provisions  of  the  1912  contract  governed,  but 
that,  if  the  rate  or  charge  for  storage  and  removal  of  re- 
pairs was  not  governed  by  the  1912  contract,  and  it  should 
be  established  that  the  rejisonable  value  of  the  storage  and 
transfer  charges  for  repaira  was  in  excess  of  such  amount, 
then  defendant  was  to  receive  credit  for  tlie  amount  paid 
upon  the  amount  found  due.  Plaintiff  admitted  that  it  had 
received  the  f 760.56,  and  asked  judgment  for  the  difference 
between  that  and  its  original  claim.  For  reply,  it  denied 
each  affirmative  allegation  of  the  answer.  It  will  be  ob- 
served that  defendant  pleads  an  express  agreement  that  the 
terms  of  the  1912  contract  should  govern,  but  concedes  in 
its  reply  argument  that  it  may  not  have  established  that 
there  was  such  an  agreement. 

Appellant's  real  contention  seems  to  be  that,  because 
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the  parties  continued  to  do  business  for  the  year  1913, 
without  any  new  contract,  there  is  a  presumption  that  it 
was  according  to  the  terms  of  the  1912  contract.  Appellee 
concedes  that  this  is  the  rule  in  some  cases,  but  says  that, 
uuder  the  circumstances  of  this  case,  the  presumption  does 
not  obtain.  It  is  conceded  that  there  is  a  conflict  in  the 
testimony  as  to  what  occurred  at  the  time  plaintiff  or  its 
agents  presented  the  proposed  new  contract  to  the  defend- 
ant or  its  agent.  It  is  appellee's  contention  that  the  ques- 
tion in  the  case  is  narrowed  to  this  one  question  of  fact, 
which  ther  trial  court  submitted  to  the  jury,  whose  finding 
was  in  its  favor. 

Evidence  on  behalf  of  plaintiff  as  to  this  transaction 
is,   substantially,   that,   about  November,   1912,   plaintiff's 
agent,  Johnson,  acting  for  plaintiff,  took  the  proposed  con- 
tract for  the  year  1913  to  Mr.  Ruhl,  defendant's  agent;  that 
Mr.  Ruhl  looked  it  over,  and  said  that  he  would  never  sign 
that  contract,  but  would  submit  it  to  the  house,  and  they 
could  do  just  as  they  pleased  about  it;  that  Johnson  left 
the  contract  with  Ruhl,  and  had  not  seen  it  since;  that  he 
had  a  talk  with  Mr.  Ruhl  afterwards,  and  asked  what  the 
company  had  done  with  that  contract,  and  was  told  by 
Ruhl  that  he  had  sent  it  to  Rockford,  Illinois,  and  he  stip- 
posed  it  was  buried  there  with  a  lot  of  other  papers  that  he 
had  sent  down;  that  another  of  plaintiff's  employes,  Hal- 
leck,  was  with  Johnson ;  that  subsequently,  in  January,  or 
in  the  spring  of  1013,  Johnson  told  Ruhl  that  they  ought 
tG  have  the  contract,  because  they  had  taken  on  a  lot  more 
of  their  goods,  hay  tools,  etc.,  and  that  he  did  not  specify 
any  amount  in  the  former  contract  and  he  ought  to  have 
something  to  go  by;  and  that,  therefore,  he  (Johnson)  in- 
Histed  on  that  contract.     Testimony  on  behalf  of  defendant 
on  this  point  is  that  he  executed  the  contract  for  the  year 
1012;  that  Mr.  Johnson  presented  the  proposed  1913  con- 
tract for  signature;  and  that,  after  looking  it  over,  he 
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(Ruhl)  told  Johnson  he  would  not  accede  to  it,  and  said 
to  him : 

"Now  if  you  are  not  willing  to  do  business  under  the 
old  contract,  or  a  similar  one,  we  will  move  now,  and  you 
may  go  back  to  the  plaintiff  company  and  tell  them  so." 

It  is  further  testified  that  Mr.  Schrader  was  present. 
He  thinks  no  one  spoke  about  the  1913  contract  after  that; 
he  thinks  he  never  sent  the  contract  to  his  company;  but 
correspondence  seems  to  show  that  he  did,  during  the  year 
1913;  and  on  October  16th,  plaintiff  wrote  a  letter  to  de- 
fendant at  Rockford,  which  states,  among  other  things: 

"Last  spring  (fall),  we  sent  jou  a  contract  to  sign; 
but,  as  vou  did  not  return  the  same,  therefore  vou  have  no 
contract  for  1913." 

April  7,  1914,  plaintiff  sent  defendant  its  bill,  and  in 
the  letter,  stated,  among  other  things: 

"As  there  was  no  contract  between  us  for  the  year  1913, 
we  have  based  our  prices  upon  the  contract  which  v^s  sub- 
mitted to  Mr.  Ruhl  early  in  the  season,  and  which  contract 
for  some  reason  was  not  signed  by  you." 

April  16,  1914,  defendant  wrote  plaintiff : 

"You  sav  there  was  a  new  contmct  submitted  bv  vou 
in  the  year  1913.  We  do  not  deny  that  such  contract  was 
submitted,  but  we  do  deny  that  such  a  contract  was  ever  ac- 
cepted or  signed,  and  we  (X>ntinued  to  do  business  with  you 
under  the  contract  of  January,  1912,"  etc. 

Later,  in  the  same  month,  plaintiff  wrote  defendant,  in 
response  to  the  last  letter : 

"We  note  what  you  say  concerning  the  continuance  of 
the  1912  contract  after  it  had  expired — but  we  take  excep- 
tions to  working  under  an  expired  contract  without  con- 
senting to  such  an  arrangement.  It  is  true  the  transfer 
prices  are  similar,  and  the  difference  l>etween  the  1912  con- 
tra(rt  and  the  new  contract  which  we  submitted  to  you  is 
in  the  terminating  clauses.  ♦  ♦  •  We  think  when  you  con- 
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sider  that  you  gave  u&  no  reason  to  know  that  the  new 
contract  was  not  satisfactory  to  you,  that  you  had  no  right 
to  think  we  would  be  willing  to  renew  the  1912  contract, 
and  your  failure  to  advise  us  gave  us  the  right  to  assume 
that  the  new  contract  was  satisfactorv.  If  the  new  con- 
tract  was  other  than  the  ordinary  prevailing  prices  for  the 
period  it  covered,  we  would  expect  you  to  take  exceptions, 
hut  under  the  circumstances,  we  think  you  should  remit  in 
full/' 

As  stated,  these  letters*  were  written  after  the  expira- 
tion of  the  year  1918,  and  may  not  be  controlling ;  but  they 
cast  a  side  light  on  the  situation  and  what  was  in  the  minds 
of  the  parties.  As  before  stated,  defendant  was  relying  upon 
the  1912  contract,  either  because  of  an  express  agreement, 
or  the  acquiescence  of  plaintiff,  or  because  of  a  presumption. 
Plaintiff  seems  to  have  thought,  at  least  at  first,  as  shown 
by  the  correspondence,  that  the  1913  contract,  though  not 
signed,  was  binding;  but  when  it  brought  suit,  it  was  done 
on  the  tlieory  that  there  was  no  contract  and  no  presump- 
tion, and  that,  therefore,  it  was  entitled  to  recover  for  the 
reasonable  value  of  the  services. 

Defendant  offered  two  instructions,  which  were  re- 
fused; which  refusal,  together  with  jthe  giving  of  certain  in- 
structions by  the  court,  is  relied  ujjon  by  appellant  as  er- 
roneous.   The  fli-st  offered  instruction  is : 

"It  will  be  presumed,  in  the  alisence  of  proof  that  a  new 
or  different  contract  was  entered  into,  where  services  for  a 
definite  term  were  to  be  rendered  at  a  fixed  price,  and  the 
party  continues  to  render  services  after  the  term  without  any 
new  contract,  that  the  parties  intended  that  the  same  prices 
were  to  be  paid  as  under  the  original  contract.'* 
And  the  second: 

"If  you  find  from  the  evidence  that  the  plaintiff  sub- 
mitted to  the  defendant  a  contract  for  the  year  1913,  and 
the  defendant  refused  to  enter  into  the  proposed  contract, 
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and  you  further  find  that  the  plaintiff,  after  such  refusal, 
continued  to  render  for  the  defendant  the  same  or  similar 
services  as  were  under  the  1912  contract,  that  then  the 
defendant  is  liable  to  the  plaintiff  for  the  charges  as  fixed 
by  the  1912  contract,  which  having  been  paid,  your  verdict 
will  be  for  the  defendant." 

In  the  instructions  by  the  court,  the  jury  was  told,  sub- 
stantially, that  the  only  issues  submitted  are:  First, 
whether  or  not  such  semces  were  rendered  under  the  terms 
of  the  1912  contract;  second,  that,  if  the  jury  should  find 
that  such  services  were  not  to  be  rendered  under  said  con- 
tract, then  it  should  determine  the  reasonable  value  of  such 
services ;  and  further,  that,  the  contract  for  the  year  1912 
having  expired  by  its  terms,  and  a  demand  or  request  for  a 
new  contract  of  different  terms  having  been  made  by  the 
plaintiff  on  the  defendant,  the  burden  of  proof  was  upon  the 
defendant  to  show,  by  a  preponderance  of  the  evidence,  that 
said  services  were  rendered  under  the  terms  of  the  1912  con- 
tract. 

"And  if  you  find  that  the  defendant,  through  its  agent 
Ruhl,  at  the  time  the  1913  contract  was  pi*esented  to  him 
by  Johnson,  advised  the  plaintiff  that  it  would  only  remain 
under  the  terms  of  the  contract  of  1912,  then,  in  that  event, 
you  will  return  your  verdict  for  the  defendant." 

But  that,  if  the  jury  should  find  that  the  1912  contract 
was  not  extended,  or  said  services  rendered  under  its  terms, 
then,  in  that  event,  the  plaintiff  would  be  entitled  to  recover 
for  such  services  the  reasonable  value  thereof,  as  shown  by 
the  evidence;  and  that  the  burden  of  proof  was  upon  the 
plaintiff  to  show,  by  a  preponderance  of  the  evidence,  the 
reasonable  value  of  such  services;  that,  if  the  jury  should 
find  plaintiff  entitled  to  recover  the  reasonable  value  of  the 
services,  and  not  under  the  ternm  of  the  1912  contract,  and 
that  the  reasonable  value  of  such  services  exceeds  the  sum 
of  1750.56,  it  should  return  a  verdict  for  the  plaintiff  for 
such  additional  amount;  but  that,  if  it  should  be  found  that 
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such  reasonable  value  is  equal  to  or  less  than  #760.56^  the 
verdict  should  be  for  the  defendant. 

1.  On  the  question  as  to  whether  there  is  a  presump- 
tion  that  the  services  sued  for  were  continued  under  the 
contract  of  1912,  both  parties  cite  cases  arising,  for  the  most 
part,  between  employer  and  employe ;  and  there  is  no  claim 
by  either  side  that  such  cases  do  not  apply  to  a  transaction 
such  as  that  in  controversy  in  this  case.  The  cases  relied 
upon  by  both  parties  are  the  same, — at  least  some  of  them. 
Appellant  cites  Labatt  on  Master  and  Servant  (1913  Ed.), 
Sections  230  to  239 ;  26  Oy c.  976,  1038 ;  Wood  on  Master  and 
Servant  (2d  Ed.),  Section  96;  Hahnel  v.  Highland  Park  Col- 
lege, 171  Iowa  492;  Laubadh.  v,  Ceda^,  Rwpida  Supply  Co., 
122  Iowa  643;  Curtis  v.  Dodd  d  Strwthers,  172  Iowa  521; 
Home  Fire  Ins.  Co.  v.  Barber,  67  Neb.  644  (60  L.  K.  A.  927) ; 
and  other  cases. 

On  the  other  hand,  it  is  contended  by  appellee  that 
the  presumption  as  to  the  application  of  the  price  fixed  by 
the  expired  contract  does  not  apply  where  a  new  arrange- 
ment is  shown,  or  where  the  facts  rebut  the  legal  presump- 
tion ;  and  they  cite  the  Hahnel  case,  supra ;  the  Lauha^h  case, 
supra;  Labatt  on  Master  and  Servant  (2d  Ed.),  Sec.  230; 
and  Spicer  v.  Earl,  41  Mich.  191  (32  Am.  Rep.  152). 

They  state  it  another  way,  by  saying  that  the  law  is 
that,  if  an  employe  continues  in  his  employment  after  the 
expiration  of  the  former  contract,  with  the  knowledge  and 
consent  of  his  employer,  and  without  any  objection  or  pro- 
test from  the  employer,  the  employer  is  liable  for  the  se^rv* 
ices  performed,  and  the  contract,  in  the  absence  of  other 
teetinMMiy  as  to  the  value  of  the  services,  furnishes  the 
measure  of  recovery;  and  on  thiH  cite  Curtis  v.  Dodd  rf 
Struthers,  supra;  and  lMuha>ch  r.  Cedar  Rapids  Supply  Co,, 
stipra ;  and  further,  that,  where  there  is  a  mutual  mistake  or 
misunderstanding,  each  party  supposing  that  the  price  is 
fixed  by  the  contract,  but  in  fact  there  is  no  contract,  the 
reasonable  value  of  the  servifes  may  be  recovered,  citing 
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Lannis  d  Merster  v,  Wood^,  4  Ky.  L.  Rep.  365.  And  they 
cite,  further,  Tribtme  As»iv,  v.  Eisner  d  M^ndeUon  Co.,  34 
Misc.  (N.  Y.)  657,  to  the  point  that,  for  services  rendered  af- 
ter the  abandonment  or  termination  of  an  express  contract 
therefor,  there  may  be  a  recover^'  upon  a  quantum  meruit. 
They  cite  also  Jones  v.  City  of  New  York,  47  App.  Div.  39, 
to  the  point  that,  when  a  party  to  a  contract  repudiates  it, 
the  other  may  accept  this  as  an  abandonment  of  it,  and  may 
recover  for  the  value  of  the  work  already  done. 

In  the  instant  case,  had  the  parties  continued  their  busi- 
ness relations  with  each  other  for  the  year  1913  without  any- 
thing said,  then  the  presumption  would  arise  that  the  con- 
tract of  1912  would  govern.  In  fact,  as  we 
understand  it,  counsel  so  concede.  But,  un- 
der the  circumstances  of  this  case,  before  set 
out,  we  are  of  opinion  that  the  presumption 
does  not  obtain.  The  contract  of  1912  ex- 
pii*ed,  b}'  its  terms,  on  December  31st 
of  that  year,  and  before  that  time,  the  parties  b^an  ne- 
gotiations for  a  new  contract,  on  different  terms,  for  1913. 
It  cannot  be  claimed  from  the  record  that  the  minds  of  the 
parties  met,  and  that  plaintiff  assented  to  continuing  under 
the  old  contract, — at  least,  it  was  a  question  for  the  jury 
whether  there  was  such  assent,  and  this  question  was  sub- 
mitted to  tlie  jury.  Furthermore,  plaintiff  was  objecting  to 
defendant's  remaining  under  the  terms  of  the  old  contract. 
True,  defendants  said  they  would  not  stay  on  any  other 
terms,  but  would  move  out.  They  did  not  move  out. 
Whether  plaintiff  assented  to  such  proposition  was  for  the 
jury.  If  plaintiff  did  not  so  assent,  then  clearly  there  was 
no  contract  between  the  parties;  and  we  think,  too,  that, 
under  the  record,  unless  plaintiff  did  assent  to  defendant's 
proposition,  there  was  an  abandonment  or  repudiation  of 
the  old  contract.  As  before  seated,  the  plaintiff,  either  by 
mistake  or  intentionally,  was  claiming  that  the  proposed 
new  contract  Was  in  force;  that  defendant,  in  place  of  re- 
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fusing  to  do  buBiness  under  the  new  contract,  accepted  the 
new  contract  and  took  it  under  advisement,  sent  it  to  the 
home  oflSce  for  signature,  and  put  plaintiff  off,  from  time 
to  time,  and  delayed  final  answer  until  the  year  1913  had 
nearly  expired,  accepting  all  the  while  plaintiff's  services, 
with  knowledge  that  the  plaintiff  was  refusing  to  do  busi- 
ness under  the  terms  of  the  1912  contract.  This  being  so, 
there  was  no  presumption,  and  no  contract.  In  thatjcase, 
plaintiff  would  be  entitled  to  recover  the  reasonable  value 
of  the  services. 

Plaintiff  had  the  right  to  refuse  to  go  on  under  the 
1912  contract  after  its  expiration,  and  the  evidence  shows 
that  it  did  so  refuse,  unless,  as  claimed  by  defendant,  plain- 
tiff assented  to  defendant's  proposition.  '  The  jury  would  be 
justified  in  finding  from  the  record  that  the  original  contract 
was  terminated,  not  only  by  its  terms,  but  by  the  negotia- 
tions of  the  parties.  We  think  it  cannot  be  true  that  the 
mere  fact  that  no  new  contract  was  made,  or  that  there  is  dis- 
pute or  misunderstanding  as  to  the  new  arrangement,  calls 
into  effect  the  presumption  claimed.  There  was  some  evi- 
dence of  a  new  arrangement,  indicating  a  new  status  between 
the  parties  for  the  year  1913,  which  excludes  the  presump- 
tion that  the  arrangement  of  1912  should  continue. 

There  may  be  other  circumstances  bearing  upon  this 
question;  but,  under  the  whole  record,  we  are  of  opinion 
that  there  was  no  presumption,  and  that  the  court  did  not 
err  in  failing  to  instruct  the  jury  with  reference  to  presump- 
tion. This  disposes  of  the  error  predicated  upon  the  refusal 
of  the  court  to  give  defendant's  offered  instructions,  even 
if  it  be  conceded  that  they  correctly  state  the  law.  It  also 
disposes  of  the  appellant's  claim  that  the  court  erred  in  ad- 
mitting evidence  as  to  the  value  of  the  services  performed. 

2.  It  is  thought  by  appellant  that  the  court  erred  in 
placing  the  burden  of  proof  upon  the  defendant  as  to  its 
claim  that  the  1912  contract  governed,  appellant's  conten- 
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tion  being  that  the  burden  was  upon  plaintiff  to  show  that 
the  1912  contract  was  terminated,  or  a  new  contract  made. 
But  we  think  there  was  no  error  at  this  point.  Had  the 
plaintiff  sought  to  recover  under  the  1913  contract,  it  would 
have  the  burden  to  show  that  such  contract  was  in  force; 
but  instead,  plaintiff  sued  upon  a  quantimi  meruit,  and  the 
burden  was  upon  it  to  prove  the  issues  tendered  by  it,  and 
they  were  only  that  the  service  was  performed,  and  the 
value  of  the  service.  Defendant  did  not  rest  upon  its  general 
denial,  but  pleads  affirmatively  that  the  provisions  of  the 
1912  contract  govern.  It  would  not  be  enough  for  it  to  set 
up  the  1912  contract,  and  show  that  there  was  such  a  con- 
tract in  1912.  It  alleges  that  such  contract  continued,  and 
that  it  was  in  force.  As  to  this  defense,  then,  the  burden 
was  upon  it. 

It  is  our  conclusion  that  there  was  no  prejudicial  error, 
and  the  judgment  of  the  district  court  is,  therefore, — Af- 
firmed. 

Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


Lydia  O'Nbil,  Appellant,  v.  C.  H.  Stubbr  et  al..  Appellees. 

MANDAMUS:    OontroUliig  TownBhip  Trustees  in  Bepair  of  Highway. 

1  Mandamus  will  not  lie  to  control  the  statutory  discretion  of  the 
township  trustees  to  "equitably  and  Judiciously"  expend  the 
township  road  funds,  even  though  it  be  conceded  that  ample 
funds  are  on  hand.  (Sec.  1533,  Code  Supp.,  1913;  Sec.  4341, 
Ck)de,  1897.) 

MAKDAldTTS:     OontroUlng  Boad  Supervisoirs  in  Bepair  of  Highway. 

2  iMandamus  will  not  lie  to  compel  a  township  road  supervisor 
or  contractor  to  put  a  highway  in  a  passable ,  condition,  in  the 
absence  of  allegation  and  proof  that  road  funds  are  on  hand, 
and  have  been  actually  apportioned  for  that  purpose  by  the 
township  trustees. 
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Appeal  from  Wapello  District  CouH. — Francis  M.  Huntbb, 

Judge. 

May  7,  1918. 

Action  in  mandamus  to  require  the  trustees  of  a  town- 
ship to  cause  a  certain  highway  to  be  put  in  passable  con- 
dition^  and  to  require  an  equitable  apportionment  of  the 
road  funds  to  be  made  for  that  purpose.  On  motion,  the 
petition  was  dismissed.    The  plaintiff  appeals. — Affirmed. 

Elmer  K,  Daugherty,  for  appellant. 

Roberts  d  Webier,  for  appellees. 

Ladd,  J. — This  is  a  suit  in  mandamus,  to  compel  the 
trustees  of  a  civil  township  to  make  an  equitable  application 
of  road  funds,  and  put  in  passable  condition  a  described 

highway.    The  petition  was  dismissed  on  de- 

1.  Mandamus:         fendant's  motion,  for  "that  there  is  no  pro- 

townghip  *tru8-    visiou  in  the  statute  authorizing  mandamus 

tc68  is  rcp&lr 

of  highway.        proceedings  against  a  township  trustee  or 

road  contractor,  either  severally  or  jointly, 
ill  a  case  like  this."    According  to  the  petition,  plaintiff  was 
owner  of  "the  NE14  of  SE%  of  Sec.  11,  in  Twp.  93  North, 
of  Range  15  W."    An  established  highway  extends  from  the 
northeast  corner  of  this  land  westerly  three  quarters  of  a 
mile,  along  the  north  line  of  it  and  beyond,  thence  south 
a  half  mile,  and  west  and  south  into  Eddyville.    This  road  is 
alleged  to  be  the  only  direct  and  practical  outlet  from  this 
land  to  Eddyville,  the  nearest  and  most  accessible  market 
place.    It  is  out  of  repair,  and  is  impassable  for  loaded  vehi- 
cles.   Irittle  or  no  work  has  been  done  thereon  during  the  five 
years  last  past,  and  it  has  grown  up  to  weeds,  and  gullies 
have   been  washed  through  it  and  remained  for  months. 
Those  having,  business  on  the  premises  have  been  unable  to 
reach  them  save  on  foot  or  through  neighboring  fields,  and 
the  tenant  in  possession  is  unable  to  market  his  crops,  owing 
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to  the  impassable  and  dangerous  condition  of  said  road. 
Though  plaintiff  and  others  have  frequently  complained  to 
defendants,  who  are  the  township  trustees  and  road  super- 
visor or  contractor,  about  the  condition  of  this  highway,  and 
requested  that  it  be  made  passable,  they  have  failed  and 
neglected  to  comply,  or  to  repair  the  same. 

By  way  of  amendment,  she  added: 

"That  said  township  trustees  had  ample  funds  in  their 
hands  or  under  their  control,  so  that  said  road  could  have 
been  placed  in  passable  condition,  and  that  they  still  have 
funds  for  that  purpose,  or  will  have  as  soon  as  the  spring 
taxes  are  distributed,  and  that  they  have  failed  and  neg- 
lected to  cause  the  same  to  be  equitably  expended  upon  the 
highways  of  said  township,  including  therein  the  highway 
complained  of,  and  are  still  neglecting  and  refusing  to  cause 
said  funds  to  be  equitably  expended  ui>on  said  roads,  in- 
cluding the  road  in  question,  but  are  refusing  to  cause, 
order,  or  direct  the  expenditure  of  any  part  of  said  funded 
upon  the  highway  in  question.  That  this  plaintiff  has  no 
plain,  speedy  or  adequate  remedy  at  law." 

The  prayer  was  that  a  writ  of  mandamus  be  issued,  re- 
quiring defendants  to  put  said  highway  in  a  passable  con- 
dition within  a  reasonable  time,  and  that  they  make  an 
equitable  apportionment  of  the  road  funds  of  said  township, 
and  that  they  direct  the  expenditure  of  a  sufficient  portion 
thereof  on  the  highway  in  question  to  put  same  in  passable 
condition.  An  answer  was  filed,  conceding  said  road  not 
to  have  been  in  good  condition,  but  alleging  that  "defend- 
ants were  proceeding  to  work  said  road  along  with  others 
as  fast  as  they  could,  at  the  time  this  action  was  com- 
menced, and  that  they  have  since  worked  said  road  and 
placed  in  a  good  traveling  condition." 

Tjater,  after  some  rulings,  defendants  filed  a  general 
denial,  and  moved,  as  stated,  that  the  proceedings  be  dis- 
missed.    The  allegations  that  the  particular  highway  was 
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out  of  repair,  or  not  in  a  passable  condition, 
2.  Mandamus  :        and  that  the  trustees  had  refused  to  put  the 

controlling  -^ 

▼iTOFB^in^re-       s^me  in  a  passable  condition,  failed  to  state 
pair  of  high-       ^  case;  for  it  is  the  duty  of  the  supervisor  or 

contractor  to  perform  or  cause  to  be  per- 
formed the  work  on  the  roads,  provided  sufScient  funds  are 
provided  therefor,  and  have  been  apportioned  for  that  pur- 
pose,  and  this  is  not  allied  in  the  petition.  The  petition 
did  not  allege  any  breach  of  or  omission  to  perform  any 
duty  imposed  on  township  trustees  or  road  supervisor  or 
contractor.  But  the  amendment  averred:  (1)  That  the 
trustees  had  ample  funds  on  hand  or  under  their  control, 
out  of  which  the  road  could  have  been  put  in  passable  con- 
dition; (2)  that  they  still  have  funds,  or  will  have  as  soon 
as  the  spring  taxes  are  distributed;  (3)  that  they  have 
failed  to  cause  the  same  to  be  equitably  expended  on  the 
highways,  including  that  in  controversy;  (4)  that  they  are 
Htill  refusing  to  cause  said  funds  to  be  equitably  expended, 
including  that  under  consideration,  and  are  refusing  to 
direct  the  expenditure  of  said  funds  on  this  particular 
highway. 

Section  1533,  Code  Supplement,  1913,  rei|uires  the  board 
af  trustees  to  "cause  both  the  property  and  poll  road  tax 
to  be  equitably  and  judiciously  expended  for  road  purposes 
in  the  entire  road  district;  shall  cause  at  least  75%  of  the 
township  road  tax  locally  assessed  to  be  thus  expended  by 
the  15th  day  of  July  in  each  j'ear."  It  is  not  alleged  that 
this  had  not  been  done,  nor^that  the  funds  on  hand  had  not 
been  set  apart  for  other  purposes,  such  as  the  destruction 
of  noxious  weeds,  dragging  the  roads,  or  even  for  the  repair 
of  other  roads  in  the  township.  The  mere  fact  that  funds 
are  on  hand  is  not  controlling;  for  these  may  have  been, 
or  in  the  future  may  be,  in  the  discretion  of  the  trustees, 
devoted  to  other  objects;  and  the  statement  in  the  alterna- 
tive that  there  are  funds,  or  will  be  later,  for  the  particular 
purpose,  adds  nothing;  for  the  trustees  could  not  well  be 

Vol.  188  lA.~-85 
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chained  with  avoiding  their  duty  with  reference  to  funds 
not  collected  nor  available.  In  any  event,  the  mere  fact 
that  there  are  funds,  or  \^dll  be  in  the  future,  to  repair  or 
improve  certain  highways,  is  not  enough.  Such  funds  are  to 
**be  equitably  and  judiciously  expended  for  road  purposes 
in  the  entire  road  district."  The  performance  of  this  duty  of 
determining  where  and  how  these  funds  shall  be  expended 
exacts  the  exercise  of  discretion,  of  the  best  judgment  of  the 
board  of  trustees.  In  other  words,  as  said  in  Theulen  v. 
Township  of  Yiolay  139  Iowa  61,  **The  duties  of  trustees  of 
a  township,  save  that  of  levying  taxes,  are  quasi  judicial  ;*' 
and,  later  on,  with  i-eference  to  a  statute  like  that  from 
which  we  have  quoted : 

"The  duty  of  the  board  of  tinistees  is  to  determine  for 
which  of  the  several  purposes  enumerated  in  the  section  with 
reference  to  the  tax  levy,  and  how  much  for  each,  the  money 
raised  shall  be  expended,  how  much  of  tliat  devote<l  to  road.s 
shall  be  set  apart  for  each,  whether  the  work  shall  be  done 
by  contract  or  through  employment  of  superintendents; 
but  it  does  not  devolve  upon  them  to  perform  the  duty  of 
keeping  the  roads  in  repair.  That  is  the  duty  of  the  eon- 
tractor  or  superintendent,  and  he  alone  is  liable  under  the 
conditions  defined  by  statute  for  damages  consequent  upon 
omission  of  such  duty.  In  short,  all  the  duties  of  the  board 
of  trustees  in  such  matters  are  quasi  judicial,  and  no  lia- 
bility attaches  because  of  mere  error  or  mistakes  even  neg- 
ligent alone  in  •their  performance.  See  Nolan  v.  Reed,  139 
Iowa  68." 

Section  4341,  Code  Supplement,  1913,  provides  that: 

"Where  discretion  is  left  to  the  inferior  tribunal  or  per- 
son, the  mandamus  can  only  compel  it  to  act,  but  cannot 

control  such  discretion.'' 

• 

It  is  not  pretended  that  the  board  of  trustees  have  not 
acted,  or  have  refusecl  to  act,  as  exacted  in  the  excerpt  from 
the  statute  quoted.    All  contended  or  alleged  is  that  it  has 


'  May  1918]  O'Neil  v.  Stubbr.  .  547 

not  acted  as  plaintiff  thinks  it  vshould  have  in  putting  the 
particular  highway  in  which  she  is  interested  in  a  passahle 
condition.  The  relative  situation  of  the  road  supervisor, 
superintendent,  or  contra^ctor  is  pointed  out  in  Sells  v.  Der- 
mody,  114  Iowa  344,  where  the  court  quotes  from  Shearman 
&  Redfield  on  Negligence  (3d  Ed.),  156,  as  follows: 

"The  liability  of  a  public  officer  to  an  individual  for  his 

negligent  acts  or  omissions  in  the  discharge  of  an  official 

duty  depends  altogether  upon  the  nature  of  the  duty  of 

which  the  neglect  is  alleged.     Where  bin  duty  is  absolute, 

certain,  and  imperative,  involving  merely  the  execution  of  a 

set  taak, — in  other  words,  is  simply  ministerial, — he  is  liable 

in    damages    to    anyone    specially    injured    either    by    his 

omitting  to  perform  the  task  or  by  performing  it  negligently 

or  unskillfully.    On  the  other  hand,  where  his  powers  are 

discretionary,  to  be  exerted  or  withheld  according  to  his 

own  judgment  as  to  what  is  necessary  and  proper,  he  is  not 

liable  to  any  private  person  for  a  neglect  to  exercise  those 

jHJwers,  nor  for  the  consequences  of  a  lawful  exercise  of 

them,  where  no  corruption  or  malice  can  be  imputed,  and  he 

keeps  within  the  sc^pe  of  his  authority." 

See  also  Patterson  v.  Vail,  43  Iowa  142,  Larkin  v.  Har- 
ris, 36  Iowa  93,  Myers  v.  Priest,  145  Iowa  81,  Ford  v,  Doo- 
little,  157  Iowa  210,  with  reference  to  the  powers  and  duties 
of  a  road  supervisor  or  officer,  exercising  like  functions. 
Here,  the  issuance  of  a  writ  of  mandamus  would  involve  a 
command  to  the  board  of  trustees  to  repair  a  particular  road 
so  as  to  render  it  passable,  and  a  holding  that  it  had  not  or 
was  not  about  to  "equitably  and  judiciously"  expend  the 
funds  in  caring  for  the  roads.     We  have  no  hesitation  in 
saying  that  these  are  matters  of  discretion,  and  may  not  be 
controlled  by  mandamus.     Any  other  conclusion  would  ren- 
der the  office  of  township  trustee  all  but  intolerable ;  for  he 
would  be  subject  to  suit  at  the  instigation  of  everyone  dis- 
appointed in  the  distribution  of  funds  for  the  care  of  the 
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• 
highways, — not  to  mention  the  diversion  of  such  funds  in 
petty  litigation,  the  consequent  delays  where  promptness  is 
important,  and  the  superior  qualification  of  the  trustees,  he- 
cause  of  local  conditions  and  the  topography  of  the  township, 
not  possessed  by  the  courts.  We  have  no  hesitation  in  ap 
proving  the  ruling  of  the  trial  court  that  the  action  of  man- 
damus will  not  lie  in  such  a  case,  for  that  the  acts  complained 
of  are  those  of  official  discretion. — Affirmed, 

Preston,  C.  J.,  Evans  and  Saungbb,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  C.  C.  Taft  Company,  Appellant. 

OOMMEBOE:  "Original  Packages."  An  "original  package"  of  in- 
terstate commerce  ceases  to  be  such  when,  after  completed  de- 
livery to  the  consignee  at  the  point  of  destination,  said  con- 
signee holds  the  same  with  intent  to  break  such  package,  as  his 
customary  business  may  require,  and  sell  the  separate  contents 
thereof  at  said  point  of  destination,  or  within  the  state  there- 
of. 

Gaynob  and  Salinger,  JJ.,  dissent. 

Appeal  from  Polk  DisMct  Court. — Charlbs  Hutchinson, 

Judge. 

May  7, 1918. 

A  search  warrant  was  issued  under  the  authority  of  the 
district  court  of  Polk  County,  directed  to  the  sheriflf,  under 
which,  on  April  28,  1917,  he  seized  a  quantity  of  cigarettes. 
The  defendant,  appellant,  appeared,  and  claimed  the  own- 
ership of  the  property,  and  asked  the  release  of  the  same 
on  the  ground  that  the  cigarettes  were  contained  in  the 
original  packages,  and  had  not  lost  their  identity  as  inter- 
state commerce;  and  were,  therefore,  not  subject  to  seizure 
under  the  state  law.  After  a  hearing,  the  court  ordered  the 
condemnation  and  destruction  of  the  property,  and  rendered 
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judgment  for  costs  against  defendant.    Defendant  appeals. 
— Afflrmed. 

DunsheCj  Haifies  &  Brody,  and  Charles  F.  Mawvyell,  for 
appellant. 

E,  M.  Hwimer,  Attorney  General,  H.  H.  Carter,  As- 
sistant Attorney  General,  and  Arthur  T.  WalUice,  for  ap- 
pellee. 

Preston,  C.  J. — As  to  part  of  the  cigarettes  seized  and 
described  in  the  return  of  the  search  warrant,  no  claim  was 
made  by  any  person,  and  such  were  found  by  the  court  to  be 
subject  to  condemnation  and  destruction.  There  is  no  con- 
tention as  to  such  part  of  the  property. 

On  the  trial,  it  was  stipulated  as  follows: 
"It  is  hereby  stipulated  between  the  parties,  the  at- 
torney general,  representing  the  state  of  Iowa,   and  the 
counsel  for  the  claimants,  that  27  cases  of  cigarettes:  that 
is,  three  oases  of  10,000  cigarettes  each,  Omars;  14  cases 
5,000  cigarettes  each.  Camels;  7  cases  5,000  cigarettes  each, 
Fatimas;  1  case  25,000  cigarettes,  Nebos;  and  two  cases 
containing  an  assorted  lot  of  Egyptian  Deities,  plain  and 
cork,  Murads,  Egyptian  Luxuries,  Moguls,  plain  and  cork, — 
the  contents  of  each  case  being  made  up  of  cartons  contain- 
ing small  boxes  of  individual  cigarettes, — now  in  the  posses- 
sion of  the  sheriflf  of  Polk  County,  are  the  original  packages 
shipped  to  the  claimant  in  the  ordinary  course  of  interstate 
commerce  from  outside  the  state  of  Iowa,  and  at  the  time 
the  same  were  seized,  the  same  were  in  an  unbroken  con- 
dition, and  in  the  same  condition  as  handled  in  the  ordinary 
course  of  interstate  commerce,  and  were  the  usual. and  or- 
dinary packages  of  interstate  commerce.   Tt  is  further  stipu- 
lated that  the  said  cases  were  kept  by  the  claimant  with  the 
intention,  as  its  business  demanded,  to  open  the  same  and 
remove  the  contents  therefrom  and  to  sell  the  cigarettes  to 
its   customers  at  retail  and  wholesale  within  the  state  of 
Iowa,  and  for  the  further  purpose  of  placing  the  same  in  re- 
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tail  stores  owned  by  the  corporation  in  the  city  of  De» 
Moines  for  sale  at  retail  in  broken  packages.  It  is  filrther 
stipulated  that  the  said  packages  and  cases  were  seized  at 
the  claimant's  wholesale  place  of  business  in  the  city  of  Des 
Moines.  It  is  further  stipulated  and  agreed  that  the  custom 
as  above  described  had  been  the  method  of  handling  the  busi- 
jiess  for  at  least  a  yejir;  and  that  the  certain  broken  pack- 
ages in  the  possession  of  the  sheriff  are  not  in  the  original 
packages  as  they  were  received  in  the  course  of  trade,  and 
that  these  cigarettes  were  being  kept  in  retail  stores  for  sale/' 

Thereupon,  claimant  moved  for  an  order  directing  the 
sheriff  to  return  the  property,  which  motion  is  as  follows : 

"Upon  the  facts  stipulated,  the  claimant  moves  the 
court  to  make  and  enter  an  order  directing  the  sheriff  of 
Polk  County  to  return  and  deliver  over  all  of  the  original 
packages  described  in  the  fdregoing  stipulation,  for  the 
reason  that  the  state  of  Iowa  is  without  power,  under  the 
Federal  Constitution,  to  authorize  the  seizure  of  jgoods 
shipped  in  the  course  of  interstate  commerce  in  original 
packages,  and  such  goods  have  not  become  a  part  of  the 
property  of  the  state." 

1.  Appellant's  fii*st  contention  is  that  articles  of  inter 
state  commerce,  contained  in  the  u^ual  and  ordinary  pack- 
ages of  interstate  commerce,  do  not  lose  their  character  as 
such  until  they  have  in  some  manner  been  commingled  with 
the  goods  of  the  state.  They  cite  Bronyn-  v.  State  of  Mary- 
kind,  25  U.  S.  419;  Lota  v.  AAistiny  80  IT.  S.  29;  Leisy  r. 
Hardin,  135  U.  S.  100;  Rhodes  t\  lovya,  170  U.  S.  412;  Vance 
V.  Vandercook  Co.,  170  IT.  R.  438 ;  Schollenherger  v.  Penn^t/l- 
ixinia,  171  F.  F^.  1;  McGregor  t\  <7ow^,'104  Iowa  465;  fitate 
V,  Eckenrode,  148  Iowa  173.  They  f^ontend,  too,  that  the 
intent  of  the  owner  with  reference  to  the  future  disposition 
of  goods  does  not  change  the  status  of  the  property,  and 
that,  therefore,  Sections  5006  of  the  Code  and  5007-a  of  the 
Supplement  to  the  Code,  1913,  are  unconstitutional,  in  so  far 
as  they  affect  interstate  commerce. 
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Some  of  the  cases  cited  are  liquor  cases,  decided  before 
the  enactment  of  the  Wilson  bill,  and  like  legislation,  the 
principles  of  which  are  followed  in  the  other  cited  cases. 
The  language  used  in  the  cases  is  in  regard  to  the  point 
which  is  being  decided  in  each  particular  case,  and  it  is 
claimed  that  these  principles  are  applicable  to  the  instant 
ciise.  There  is  no  particular  diflficulty  with  the  rule,  and  we 
do  not  understand  counsel  to  differ  materially  in  r^ard  to 
the  nile  as  applied  to  the  facts  in  tlie  cases  cited. 

Appellee  cites  the  following  provisions  of  the  Fe<ieral 
Constitution,  which  they  say  are  involved,  to  some  extent,  in 
this  action: 

"The  congress  s^all  have  power  ♦  ♦  ♦  To  regulate  com- 
merce with  foreign  nations,  and  among  the  several  states, 
and  with  the  Indian  tribes."  Constitution  of  the  United 
States,  Art.  1,  Sec.  8,  Par.  3. 

"The  enumeration  in  the  Constitution  of  certain  rights 
shall  not  be  construed  to  deny  or  disparage  others  retained 
by  the  people."  Amendment  IX,  Constitution  of  the  United 
States. 

"The  powers  not  delegated  to  the  United  States  by  the 
Constitution,  nor  prohibited  by  it  to  the  states,  are  reserved 
to  the  states  respectively,  or  to  the  people."  Amendment  X, 
Constitution  of  the  United  States. 

They   contend   that   goods   which    have   reached    their 

destination  after  shipmeilt  from  another  state,  though  they 

may  be  still  in  original  packages,  may  be  taxed  by  the  state, 

provided  no  discrimination  is  made  between  domestic  and 

non-domestic  goods  (citing  Woodruff  v.  Parnham,  8  Wall. 

[U.  S.]  123,  AmeHccm  Steel  d  Wire  Co.  t\  Speed,  192  U.  S. 

500,    Brown   v.   Bonston,    114    U.     S.     022,    Pittsburg   d 

So.  Coal  Co.  V.  Bates,  156  U.  S.  577,  May  v.  Neio  Orleans, 

178  U.  S.  496,  Cook   v.   Marshall   County,   196   U.    S.   261, 

Hodge  v.  Muscatine  County,  196  U.  S.  276);  and  further, 

that  the  Supreme  Court  of  the  United  States  has  shown  a 

disposition  to  uphold  the  police  power  of  the  state,  even 
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where  original  packages  are  involved  (citing  on  this  Plum- 
ley  V.  MassaclmsettSy  155  U.  S.  461,  Cook  v.  Marshall  County. 
supra,  i^amge  v.  J  ones  ^  225  U.  H.  501,  525,  Hennington  r. 
Georgia,  163  U.  ».  299,  317)  ;  and  that  a  state  may,  in  the 
exercise  of  its  i>olice  powers,  impose  inspection  restrictions 
which  affect  interstate  commerce  (citing  again  Savage  v. 
Jones,  supra). 

We  are  not  disposed  to  review  the  cases  cited,  nor  dis- 
cuss the  propositions  so  far  advanced,  for  the  reason  that 
it  is  stated  by  appellant  that  the  sole  issue  in  this  case  is  as 
to  whether  or  not  the  original  packages  of  cigarettes  had 
lost  their  identity  as  articles  of  interstate  commerce,  and 
wei-e,  therefoi-e,  suhjert  to  seizure  and  destruction  under  the 
state  law,  by  reason  of  the  fact  that  the  ap|)ellaut,  at  the 
time  of  seizure,  held  the  cigarettes  with  intent  thereafter  to 
break  the  packages  and  offer  the  contents  for  sale  within  the 
state,  in  violation  of  Section  5006  of  the  statute,  under  th«» 
conceded  facts  shown  by  the  stipulation;  and  this  is  the 
])oint  most  strongly  relied  upon  by  appellee. 

2.  Counsel  for  appellant  say  that  they  have  failed  to 
discover  anv  case  which  has  arisen  under  a  state  of  facts 
like  those  in  the  instant  case;  but  they  chum  that  the  case 
of  Coe  V.  Toiv7i  of  Errol,  116  U.  S.  517,  sustains  the  principle 
they  are  contending  for.  They  conceile,  however,  that  the 
proposition  there  considered  was  not  with  reference  to  the  ef- 
fect of  an  intent  in  transforming  articles  of  interstate  com- 
merce into  domestic  property,  but,  on  the  contrary,  the 
question  was  as  to  the  effect  of  the  intent  of  the  owner  to 
transform  domestic  property  into  an  article  of  interstate 
commerce.  The  facts  of  that  case,  stated  as  briefly  as  may 
be,  are,  substantially,  that  Coe  had  cut  and  piled  certain 
logs  upon  the  banks  of  a  stream,  for  the  purpose  and  with 
the  intent  of  transporting  them  from  the  state  of  New 
Hampshire  into  the  state  of  Maine.  The  defendant,  the 
to\^Ti  of  Errol,  caused  the  logs  to  be  assessed,  under  the 
authority  of  the  state  law.    The  logs  had  not  been  actually 
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started  in  the  course  of  transportation  to  another  state,  nor 
delivered  to  a  carrier  for  such  transportation.  The  action 
was  brought  to  set  aside  the  assessment  and  to  exempt  the 
property,  on  the  ground  that  it  was  within  the  protection  of 
the  interstate  commerce  clause  of  the  Federal  Constitution. 
The  inquiry,  as  stated  by  the  court  in  the  course  of  the 
opinion,  was  as  to  whether  the  owner's  state  of  mind  in  re- 
lation to  the  goods, — that  is,  his  intent  to  export  them,  and 
his  partial  preparation  to  do  so, — exempted  them  from  taxa- 
tion. The  court  further  stated  that  there  must  be  a  point 
of  time  when  they  cefised  to  be  governed  exclusively  by  the 
domestic  law,  and  began  to  be  governed  and  protected  by 
the  national  law  of  commercial  regulation,  and  that  moment 
seems  to  be  a  legitimate  one  for  this  purpose  in  which  they 
commence  their  final  movement  for  transportation  from  the 
state  of  their  origin  to  that  of  their  destination. 

"When  the  products  of  the  farm  or  the  forest  are  col- 
lected, and  brought  in  from  the  surrounding  country  to  a 
town  or  station  serving  as  an  entrepot  for  that  particular 
region,  whether  on  a  river  or  a  line  of  railroad,  such  prod- 
ucts are  not  yet  exports;  nor  are  they  in  process  of  ex- 
portation ;  nor  is  exportation  begun  until  they  are  com- 
mitted to  the  common  carrier  for  transportation  out  of  the 
state  to  the  state  of  their  destination,  or  have  started  on 
their  ultimate  passage  to  that  state.  Until  then,  it  is  rea- 
sonable to  regard  them  as  not  only  within  the  state  of  their 
origin,  but  as  a  part  of  the  general  mass  of  property  in  that 
state,  subject  to  its  jurisdiction,  and  liable  to  taxation  there, 
if  not  taxed  by  reason  of  their  being  intended  for  exporta- 
tion, but  taxed,  without  any  discrimination,  in  the  usual 
way  and  manner  in  which  such  property  is  taxed  in  the 
state.  ♦  ♦  •  What  we  have  already  said,  however,  in  rela- 
tion to  the  products  of  a  state  intended  for  exportation  to 
another  state,  will  indicate  the  view  which  seems  to  us  the 
sound  one  on  that  subject,  namely,  that  such  goods  do 
not  cease  to  be  p^rt  of  the  general  mass  of  property  in  the 
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state,  subjei't,  iis  such,  to  its  jurisdiction,  and  to  taxation 
in  the  usual  wa}v  until  they  have  been  shipped,  or  entered 
with  a  common  carrier  for  transportation  to  another  state, 
or  have  been  started  upon  such  transportation  in  a  continu- 
ous route  or  journey." 

The  court  further  says  that,  until  the  property  is  actual- 
ly started,  it  may  be  sold  or  otherwise  disposed  of  within 
the  state.  In  that  case,  there  was  the  intention  alone,  and 
the  property  had  not  started  on  the  transportation.  The 
case  holds  only  that  the  right  of  a  state  to  tax  property 
originating  within  it  continues  until  such  property  is 
actually  started  upon  its  interstate  transportation.  Mere 
intent  is  not  enough,  but  the  intention  must  concur  with  an 
act  of  transportation,  in  order  to  terminate  the  jurisdiction 
of  the  state.  This  is  not  inconsistent  with  our  holding  that 
interstate  commerce  ceases  when  projerty  which  has  been 
in  course  of  interstate  transportation  comes  to  rest  in  the 
hands  of  its  owner,  and  there  is  the  intent  of  the  owner  to 
break  the  original  packages  and  to  sell  the  same  then  and 
there.  Any  other  holding  would  be  inconsistent  with  a 
claim  that  the  transportation  has  not  ceased,  or  that  the 
ultimate  destination  has  not  been  reached.  The  intent  of 
the  owner  and  his  act  in  holding  the  property  at  rest  eon- 
cur.  Under  the  stipulated  facts  of  the  instant  case,  th« 
property  would  be  a  part  of  the  general  mass  of  property  in 
the  state  at  its  destination  when,  as  here,  the  transportation 
had  entirelv  ended,  and  defendants  intended  to  break  the 
packages  and  sell  their  contents,  contrary  to  the  laws  of 
Iowa.  The  stipulation  shows,  not  only  that  it  was  the  in- 
tention of  appellant  to  open  the  original  packages,  as  its 
business  demanded,  and  remove  the  contents  therefrom,  and 
sell  the  cigarettes  to  its  customers  at  retail  and  wholesale 
within  the  state  of  Iowa,  and  to  place  the  same  in  retail 
stores  owned  by  plaintiff,  for  sale  at  retail  in  broken  pack- 
ages, but  also  that  such  had  been  api>ellant's  custom  and 
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metliod  of  liandliug  the  butdness  for  at  least  a  year,  and 
that  the  broken  packages  in  the  possession  of  the  sheriff 
are  not  In  the  original  packages  as  they  were  received  in 
the  course  of  trade  and  were  being  kept  in  retail  stores  for 
sale.  The  property  had  been  delivered  to  the  importer,  ap- 
pellant. There  is  no  claim,  and  there  could  not  be,  under 
the  stipulation  upon  which  the  case  was  tried,  that  the 
original  packages  were  being  held  for  further  transporta- 
tion to  any  point  of  ^original  or  ultimate  destination,  or 
that  they  were  being  held  for  sale  only  in  the  form  in  which 
they  were  received.  Any  such  intention  is  expressly  dis- 
claimed by  the  stipuLated  facts.  Counsel  quote  from  Shakes- 
peare. As  we  recall  it,  there  is  a  passage  somewhere  that, 
if  a  man  lusteth,  he  is  already  guilty, — or  something  to  that 
effect. 

Counsel  for  appellant  argue  that  a  mere  intent  may  be 
changed.  But  it  has  not  been  changed.  The  presumption 
is  that  the  intent  will  continue,  and  it  did  continue  and 
existed  at  the  time  the  packages  were  seized.  Appellee  cites 
on  this  proposition  State  v.  Blackwell,  66  Me.  656;  TTos- 
serhoehr  v.  Boulier,  84  Me.  165,  169;  Cook  t\  Marshall  Coun- 
ty, 196  U.  S.  261,  271 ;  7  Cyc.  431. 

The  Blackwell  case  seems  to  be  in  point.  There,  the 
defendant  had  imported  liquors  into  the  state  of  Maine, 
which  were  in  the  original  and  unbroken  packages  when 

seized.  The  jury  was  instructed  that,  if  Blackwell  had  them 
in  his  possession  for  the  purpose  of  breaking  the  packages, 
and  with  the  intent  to  sell  them  in  quantities  less  than  an 
imported  package,  by  breaking  them,  the  liquors  would  be 
liable  to  forfeiture.    The  court  said,  at  page  558 : 

"The  precise  point  at  which  the  Federal  authority 
ceases  and  that  of  the  state  begins,  has  been  defined  in  gen- 
eral terms  by  the  Supreme  Court  of  the  United  States.  By 
these  decisions  it  is  declared  that  while  a  sale  of  the  goodf) 
imported  is  the  general  object  of  importation,  and  the  right 
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of  Bale  is  an  inseparable  incident  thereto,  still  this  incidental 
right  is  limited  to  a  sale  by  the  importer  himself,  and  in  the 
original  package.  And  when  by  any  act  of  the  importer  the 
thing  imported  has  become  a  component  part  of  the  general 
mass  of  property  in  the  state — as  when  the  original  pack- 
age has  been  broken  up  for  use  or  for  retail  by  the  importer, 
and  also  when  the  commodity  has  passed  from  his  hands 
into  the  hands  of  a  purchaser — it  has  then  lost  its  distinc- 
tive character  as  an  import  and  has  become  subject  to  the 
laws  of  the  state.  Brotcri  v,  Maryland,  12  Wheat.  419; 
License  Cases,  5  How.  574.  To  the  same  effect  is  Pierce  c. 
State,  13  N.  H.  536,  581,  and  State  v.  RoUnson,  49  Maine 
285.  A  sale  in  the  original  package  only  being  authorized 
by  the  Federal  statute,  the  breaking  and  selling  in  a  less 
quantity  is  without  that  authority,  and  is  within  the  pro- 
hibition of  the  state  law ;  and  a  fixed  intent  that  the  pack- 
age shall  be  broken  and  sold  must  place  the  liquors  in  the 
same  categoiy.  It  would  hardly  be  considered  reasonable 
that  the  Federal  law  should  protect  property  until  an  actual 
unauthorized  sale  were  completed,  when  the  intent  to  make 
such  a  sale  is  avowed.  Such  ^aid  and  comfort'  to  violators 
of  the  internal  regulations  of  a  state  is  not  within  the  spirit 
of  the  regulations  of  foreign  commerce.  ♦  ♦  ♦  We  do  not 
perceive  any  material  difference  in  the  two  rulings  made  Oi 
nisi  prius.  The  intent  to  break  and  sell  is  the  same  in  each 
— a  customer  only  being  wanted  in  each.  Whether  a  pur- 
chaser ever  calls  or  not  is  immaterial — the  intent  to  sell 
whenever  an  opportunity  occurs  being  the  material  fact 
which  works  the  forfeiture.^' 

That  case  was  cited  with  approval  in  the.  Wasserhoehr 
case. 

It  is  our  conclusion  that,  since  the  defendant  has  ad- 
mitted that  it  intends  to  break  these  packages  from  time  to 
time,  and  sell  the  contents  to  retailers,  or  distribute  the  con- 
tents among  its  own  retail  stores,  these  packages  have  ceased 
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to  be  articles  of  -interstate  commerce,  ond  have  lost  their 
distinctive  character  as  such. 

We  conclude  that  the  judgment  of  the  district  court 
was  right,  and  it  is,  therefore, — Affirmed. 

Ladd,  Weaver,  Evans,  and  Stevens,  JJ.,  concur. 

Salingbe,  J.  (dissenting). — It  is  agreed  there  was  a 
time  when  the  appellant  had  the  right  to  sell  the  cigarettes 
seized  in  this  proceeding  in  the  original  packages  in  which  it 
had  imported  them;  conceded  that,  at  one  time,  no  law  of 
this  state  gave  the  right  to  seize  these  goods,  and  this  for  the 
reason  that  they  were  protected  by  the  interstate  commerce 
clause  of  the  Federal  Constitution.  See  State  v.  Eckenrode, 
148  Iowa  173;  McGregor  v.  Cone,  104  Iowa  465;  Leisy  v. 
Hardin,  135  U.  S.  100  (10  Sup.  Ct.  Rep.  681,  at  689) ;  Low  v, 
Austin,  80  U.  S.  29.  This  immunity  still  exists,  unless  the 
importer  has  done  something  which  empowers  this  court  to 
declare  that  these  goods  are  no  longer  in  interstate  com- 
merce. But  one  thing  is  asserted  to  have  worked  this  change. 
The  majority  opinion  concedes  there  is  no  change  unless  it 
be  effected  because  "the  appellant,  at  the  time  of  the  seizure, 
held  the  cigarettes  with  intent  thereafter  to  break  the  pack- 
ages, and  offer  the  contents  for  sale  within  the  state,  in 
violation  of  Section  5006  of  the  statute." 

As  an  abstraction,  an  unexecuted  intention  accom- 
plishes nothing  and  changes  nothing.  In  Shakespeare's 
words,  speaking  of  an  unknown  sin,  naked  intention  is  "as  a 
thought  unspoken."  The  most  p)erfectly  formed  plan  to 
murder  does  not  threaten  the  liberty  of  fhe  intending  mur- 
derer, so  long  as  what  exists  rests  merely  in  unexecuted 
purpose.  A  white  house  remains  white,  despite  a  completely 
formed  intention  to  paint  it  red.  As  an  abstraction,  then, 
these  cigarettes  did  not  lose  their  status  as  being  articles 
in  interstate  commerce,  though  their  owner  confesses  an  in- 
tention to  do  something  later  which,  when  done,  will  deprive 
these  goods  of  that  status.  But,  of  course,  the  law  can 
make  the  entertaining  of  a  specific  intent  a  material  thing. 
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Statute  may  decree  that  whether  liquors  may  be  seized  shall 
depend  upon  the  intent  with  which,  they  are  kept.  But  this 
presupposes  power  to  deal  with  the  liquors.  The  Federal 
law  creates  the  immunity.  If  the  Federal  law  does  not  take 
away  its  protection  because  of  the  naked  intention  to  sell 
in  broken  packages^  an  express  state  statute  that  the  immun- 
ity shall  end  when  such  intent  is  formed  would  be  void. 
What  is  true  of  an  express  statute  to  that  effect  is  equally 
true  of  a  decision  to  that  effect  on  part  of  a  state  court  of 
last  resort.  So,  while  I  agree  that  State  v,  Bla/^hwell,  65 
Me.  556,  does  hold  that  intention  may  change  a  status 
created  by  Federal  law,  such  holding  is  not  controlling. 
It  is  surely  no  stronger  than  a  statute  declaring  the  same 
thing.  WBen  we  come  to  terminating  a  protection  created 
by  Federal  law,  we  must  look  for  our  warrant  to  Federal 
law  alone. 

I  am  of  opinion  that  the  Supreme  Court  of  the  United 
States  has  spoken  in  terms  of  exclusion  on  this  point ;  that 
it  h^  affirmatively  declared  what  alone  will  remove  the 
protection  of  the  commerce  clause;  and  that,  as  intention 
is  not  mentioned,  under  the  rule  that  what  is  expressed  ex- 
cludes what  is  not  named,  the  effect  of  it  is  a  holding  that 
intention  will  not  remove  this  protection.  But  it  is  not 
necessary  to  rely  wholly  upon  this  rule  of  construction,  or 
upon  implication.  It  seems  to  me  Coe  v,  Toum  of  Errol,  116 
U.  S.  517  (6  Sup.  Ct  Rep.  475),  expressly  holds  that  intent 
will  not  change  the  relation  of  property  to  being  in  inter- 
state commerce.  True,  the  Errol  case  declares  what  will 
put  property  under  the  protection  of  the  commerce  clause. 
But  that  does  not  change  the  principle  involved,  and  what 
is  there  held  is  just  as  applicable  when  the  question  is 
whether  intent  will  remove  the  protection  of  the  commerce 
clause.  If  intent  to  do  what  will  give  property  the  Federal 
protection  does  not  effect  such  protection,  then  an  intent 
to  do  what,  if  done,  will  take  property  out  of  interstate 
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commerce,  cannot  destroj^  the  protection.  If  the  Errol 
case  settles  that  an  intent  to  put  goods  into  interstate 
commerce  will  not  oust  the  dominion  of  the  state  over 
property,  it  is  not  given  to  me  to  understand  why  this 
does  not  as  well  settle  that  no  mere  intention  to  do  what, 
if  done,  will  restore  the  dominion  of  the  state,  is 
operative  to  restore  such  dominion.  As  well  say  that,  though 
an  intention  to  leave  this  state  will  not  destroy  the  right 
to  vote  therein,  that  an  intention  to  live  in  the  state 
gives  the  right  to  vote  therein.  The  Errol  case  over  and 
again  declares  it  is  dealing  with  what  will  create  a  status. 
It  defines  over  and  again  what  acts  will  put  property  within 
the  protection  of  the  commerce  clause,  and  so.  end  the  domin- 
ion of  the  state.  It  decides  nothing  except  whether  intent 
can  change  a  status.  It  is  quite  adventitious  that  the  de- 
cision was  invoked  by  a  question  of  whether  the  state  of 
New  Hampshire  might  tax  certain  property.  Whether  it 
might  so  tax  was  a  mere  vehicle.  Surely,  the  holding  on 
the  effect  of  mere  intent  would  have  been  the  same  if,  in- 
stead of  whether  property  might  be  taxed  by  the  state,  tl^e 
question  had  been  whether  the  state  might  seiae  and  con- 
demn that  property.  The  decision  does  not  make  tax  law. 
It  does  not  hold  what  it  does  because  the  collection  of  a  tax 
is  involved,  but  because  specified  facts  do  not  make  the  com- 
merce clause  operative,  and,  therefore,  maintain  a  status 
which  authorizes  state  taxation.  The  vitals  of  the  decision 
is  not  that  goods  may  be  taxed,  but  that  this  may  be  done 
because  intention,  short  of  execution,  does  not  put  goods 
into  interstate  commerce,  and  so  change  the  power  of  a 
state  to  tax.  Suppose  an  attempt  to  collect  a  poll  tax,  and  a 
defense  that  the  state  may  not  collect  it  because  the  defend- 
ant intends  to  remove.  I  take  it  a  decision  that  the  defend- 
ant must  pay,  while  deciding  that  one  is  liable  for  a  poll 
tax,  would  hardly  be  classed  as  one  making  tax  law;  and 
all  would  agree  that  the  decision  was  not  poll  tax  law,  but 
"intent"  law.     The  decision  would  not  be  a  precedent  on 
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tax  law  as  such.  It  would  be  cited  only  for  ruling  on 
whether  an  intent  is  effective  to  destroy  an  existing  condi- 
tion with  reference  to  tax  laws,  or  with  reference  to  any- 
thing else,  where  it  becomes  material  to  determine  the  power 
of  intent  to  affect  status.  This,  and  just  this,  is  the  effect 
of  the  Errol  case.  In  my  opinion,  it  controls  this  case,  and 
we  should  hold  that  the  cigarettes  seized  are  still  within  the 
protection  of  Federal  law. 

Gaynob,  J.,  concurs  in  this  dissent. 


Belle  Cooley  et  al.,  Appellants,  v.  Horace  Maine  et  al.. 

Appellees. 

JT7DOMENT:     Judgments  on  Demurrer.     A  Judgment  sustaining  a 

1  demurrer  in  an  equity  action,  without  further  pleading  over,  is 
a  final  judgment. 

LIMITATION  OF  ACTIONS:     Second   Action  as   Oontinuance   of 

2  Former  tJnsnccessfnl  One.  The  "failure"  of  an*  action  whtch  will 
authorize  the  rebringing  of  the  same  action  within  six  months 
as  a  continuance  of  the  former  unsuccessful  one  must  be  a  fail- 
ure unaccompanied  hy  a  final  judgment,    (Sec.  3455,  Gode^  1897.) 

Appeal  from  Adams  District  Court. — Thos.  L.  MAXWEUi, 

Judge. 

jAiaJARY  11,  1918. 

Rehearing  Denied  May  10,  1918. 

The  question  is  whether  appellant,  whose  petition  was 
successfully  demurred  to  on  the  ground  that  the  cause  pre- 
sented was  barred  by  limitations,  was  by  such  ruling  wrong- 
fully denied  the  benefits  of  Section  3455  of  the  Ck)de,  which 
authorizes  the  rebringing  of  an  action  where  plaintiff  has, 
lor  some  cause  other  than  his  negligence,  failed  in  the  prose- 
eution  of  an  earlier  action. — Affirmed. 
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Mulvaney  d  MijUv(mey,  W.  S.  Hefting,  C.  C.  Coyle,  and 
J.  H.  Ritchey,  for  appellants. 

A.  Ray  Maxwell,  Meyerhoff  d  CHhson,  and  R.  L.  Par- 
risk,  for  appellees. 

Salinobb,  J. — I.  The  appellants  took  their  chances  in 
presenting  the  appeal  in  the  manner  that  it  is  done.  Their 
presentation  fully  justifies  us  in  refusing  to  consider  the 
merits  of  the  appeal,  should  we  elect  to  insist  upon  that 
right.  We  must  say  this  much  so  that,  once  more,  it  may  be 
emphasized  that  appellants  must  read  the  rules  governing 
presentation  here.  We  have  elected  to  waive  our  privilege 
because  of  the  character  of  the  law  question  involved,  and 
because  it  is  somewhat  easier  to  ascertain  what  they  are 
and  to  pass  upon  them  than  it  would  be  in  some  other  cases 
having  like  presentation. 

II.  Appellants  at  one  time  began  suit  like  the  one  now 
before  us.  A  demurrer  to  their  petition  was  sustained  on 
the  ground  that  the  action  was  barred  by  limitation.    We 

affirmed   that  ruling.     See   163   Iowa   117. 
*  judgments'  on      They  rebrought  the  suit,  filed  a  like  petition. 

and  like  demurrer  was  interposed.  The  ap- 
peal is  taken  because  this  last  demurrer  was  sustained.  Ap- 
pellants contend  that  the  second  suit  was  not  barred  by 
time,  because  they  are  within  the  provision  of  Code  Section 
^  ,  34*55,  that,  if  a  new  action  is  brought  within 

2.  Limitation  of  '  ^ 

Acncms :  see-      six  months  after  a  first  has  failed  for  anv 

ond  action  as 

S°formS*mi-  <^au8e  cxcept  negligence  in  prosecution,  the 
BuccesBfui  one.  geoond  actiou  shall,  for  certain  purposes,  be 
held  a  continuation  of  the  first.  As  they  do  not  and  could 
not  well  urge  that  this  statute  saves  them  from  the  statute 
of  limitations  if  the  judgment  in  the  first  suit  constitutes  an 
adjudication,  analysis  shows  that  what  they  do  urge  is  that 
a  judgment  sustaining  a  demurrer  is  not  a  final  judgment. 
Elaborating,  they  say  that  all  the  court  did  was  to  dismiss 

Vol.  188  lA.— ^6 
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the  petition*  because  demurrer  thereto  had  been  sustained 
and  plaintiff  had  not  pleaded  over;  that,  because  of  Code 
Section  3764,  all  that  was  effected  was  a  dismissal  without 
prejudice;  that  plaintiff  had  been  guilty  of  no  negligence 
in  the  prosecution  of  the  first  suit;  that  this  made  the  sec- 
ond a  continuation  of  the  first  suit;  and  that,  because  of 
said  dismissal,  no  adjudication  stands  in  the  way  of  dealing 
with  the  last  suit  as  a  continuation  of  the  first. 

We  agree  that,  under  Dtintofi  r.  McCook,  120  Iowa  444, 
the  a^ffirmance  of  the  first  judgment  adds  nothing  to  the 
judgment  aflftrmed.  Neither  does  it  take  anything  from  it. 
So  we  have,  as  the  sole  question.  Did  the  first  judgment 
create  an  adjudication?  If  that  be  so,  the  appeal  cannot 
be  sustained. 

The  statute,  Code  Section  3764,  has  no  provision  that, 
when  judgment  is  due  on  sustaining  demurrer  to  a  petition, 
that  there  shall  be  dismissal ;  consequently  it  does  not 
X    provide  for  a  dismissal  without  prejudice. 

A  presumption  that  all  decisions  are  upon  the  merits, 
and  Code  Section  3765  decrees  that  thev  shall  be  so,  ex- 
cept  in  the  cases  wherein  Section  3764  expressly  requires 
y  a  dismissal  without  prejudice.^It  is  quite  elementary  that 
dismissal  of  the  petition  in  a  suit  in  equity  is  a  final  deci- 
v^sion,  and  with  prejudice./This  is  a  suit  in  equity.  Conner  r. 
Long,  63  Iowa  295,  holds,  by  implication,  that,  where  the 
trial  is  in  equity,  a  dismissal  is  with  prejudice.  The  exact 
holding  is  that,  though  it  appears  the  trial  was  in  equity, 
if  the  record  shows  the  case  was  in  fact  decided,  and  the 
judgment  rendered  on  a  demurrer,  if  there  was  error  in 
rtdmg  on  the  demurrer,  there  must  be  a  reversal.  This, 
of  course,  is  not  a  decision  that  a  judgment  on  demurrer 
is  not  a  final  judgment,  but  only  that,  though  a  final  judg- 
ment, it  must  be  reversed  if  an  erroneous  one.  McDonald 
t\  Jackson,  55  Iowa  37,  but  settles  that  the  continuation 
statute  applies  only  where  no  judgment  upon  the  merits 
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is  rendered -in  the  first  action;  therefore,  has  no  bearing 
on  what  is  a  judgment  on  the  merits.  It  seems  to  us  that 
District  Twp.  of  spencer  v.  District  Twp,  of  Rive^*- 
ton,  62  Iowa  SO,  cited  by  appellants,  is  against  appellants. 
The  case  holds,  first,  that  the  statute  of  limitations  applies 
to  actions  in  equity  as  well  as  at  law,  and  that  the  con- 
tinuation statute,  while  it  extends  the  time  for  commencing 
an  action,  does  not  extend  the  time  for  bringing  into  exist- 
ence the  conditions  without  which  no  action  can  be  main- 
tained, and  that,  accordingly,  where  a  demand  was  neces- 
sary, and  it  was  not  made  until  after  the  time  of  the 
statute  had  run  against  the  claim,  that  such  claim  was 
barred,  notwithstanding  it  might  otherwise  have  been 
saved,  under  the  provisions  of  the  continuation  statute. 
Dillavou  V.  Dillavou,  142  Iowa  291,  though  relied  on  by  ap^ 
pellants,  also  militates  against  their  contention.  It  holds 
that  a  judgment  on  demurrer  to  a  petition  which  goes  to 
the  merits  of  the  case  and  affects  all  defendants,  whether 
they  join  in  the  demurrer  or  not,  is  an  adjudication  as  to 
all.  We  are  unable  to  agree  that,  when  it  is  decided  that  a 
cause  of  action  pleaded  is  barred  by  the  statute  of  limita- 
tions, that  the  decision  is  "not  on  the  merits."  Gregory  v. 
Woodworth,  107  Iowa  151,  holds  squarely  that  if,  on  deci- 
sion of  a  demuiTer,  the  plaintiff  fails  to  amend  his  petition, 
and  appeals,  that  then,  on  affirmance  of  that  judgment,  it 
becomes  a  final  adjudication,  which  bars  another  action  for 
the  same  cause.  It  is  held  in  Lamb  v,  McConkey,  76  Iowa 
47,  that,  where  a  demun-er  is  sustained  to  a  petition  on  the 
ground  that,  under  the  facts  stated,  that  plaintiff  is  ncjt 
entitled  to  the  relief  demanded,  and  on  refusal  to  amend, 
judgment  is  rendered  on  the  demurrer,  such  judgment  is  a 
final  adjudication,  not  only  as  to  all  matters  actually  in 
Issue  then,  but  as  to  all  other  matters  which  might  or  should 
have  been  pleaded  as  entitling  plaintiff  to  a  relief  denianded 
in  that  action,  and  that  a  subsequent  action  cannot  be  main- 
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taiued  on  such  other  matters  unless  it  is  averred  that  thej 
arose  since  the  prior  action  was  determined.  The  onlj 
semblance  to  a  relevant  holding  to  be  found  in  East  Boyer 
Tel,  Co.  V.  Incorporated  Town  of  Vail,  166  Iowa  226,  is  that 
the  ruling  on  a  first  appeal  from  a  decision  of  the  trial  court 
on  demurrer  governs  on  a  subsequent  appeal  from  the  grant- 
ing of  a  motion  to  strike  certain  portions  of  plaintiff's 
amended  and  substituted  petition,  where  the  l^al  questions 
involved  in  both  appeals  are  the  same. 

We  can  find  no  relevancy  whatever  to  anything  involved 
here  in  Wapello  St,  8av,  Bank  v,  Golton,  143  Iowa  359. 

Code  Section  3461,  cited,  is  that  an  assignment  of  a 
thing  in  action  shall  be  without  prejudice  to  certain  de- 
fenses existing  before  notice  of  the  assignment. 

The  point  relied  on  in  Free  v.  Western  Union  Tel,  Co., 
135  Iowa  69,  at  78,  is  but  a  statement  of  the  statute  pro- 
vision that,  if  the  facts  stated  by  the  petition  entitled  the 
plaintiff  to  no  relief  whatever,  advantage  may  be  taken  of 
it  by  motion  in  arrest  of  judgment  before  judgment  is  en- 
tered; and  that  if,  for  failure  of  an  allegation,  a  petition 
is  demurrable,  the  judgment  may  not  be  attacked  collaterally 
on  that  ground,  nor  so  attacked  for  the  first  time  on  appeal. 

Kirh  V.  Litterst,  71  Iowa  71,  declares  that  want  of 
evidence  to  sustain  a  verdict  will  not  base  a  motion  in  ar- 
rest of  judgment,  because  that  is  available  only  where  the 
facts  stated  in  the  petition  do  not  entitle  the  plaintiff  to 
any  relief. 

Johns  V.  Bailey,  45  Iowa  241,  but  decides  that  failure 
to  demur  will  not  deprive  an  appellant  to  urge  a  l^al  ob- 
jection to  the  judgment  when  the  fact  upon  which  the  ob- 
jection was  based  was  not  pleaded ;  and  Davis  v.  Bonar,  15 
Iowa  171,  Point  2,  page  172,  is  a  decision  that  it  is  not  a 
good  ground  of  demurrer  that  a  pleading  is  argumenta* 
tive. 
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The  judgment  appealed  from  must  be  and  is — Affirmed. 
Preston,  G.  J.,  Ladd,   Evans,  and  Gaynor,  JJ.,  con- 


cur. 


Stevb  Dknnis,  Appellant,  v.  William  Gibson^  Appellee. 

KEOLIGENOE:    Ciutom  Inducing  Violation  of  Statute.    Reliance  on 

1  a  custom  will  not  justify  the  clear  violation  of  a  mandatory 
statute.  So  held  with  reference  to  the  statutory  prohibition 
against  miners'  passing  "across  the  shaft  tottorri," 

PRINCIPLE  APPLIESD:  A  mine  shaft  housed  two  cages, 
which  were  so  constructed  that,  when  one  cage  ascended  to  the 
tipple,  the  other  cage  descended  to  the  bottom  of  the  shaft.  A 
custom  grew  up,  however,  to  the  efFect  that,  when  a  cage  did  not 
go  to  the  tipple,  but  only  went  to  the  surface  for  supplies,  said 
particular  cage  would  be  returned  to  the  bottom  of  the  shaft  be- 
fore the  companion  cage  was  so  returned.  The  statute  positively 
forbade  anyone  from  passing  "across  the  shaft  bottom,"  ex- 
cept employees  working  **at  the  bottom  of  the  shaft."  (Sec. 
2486'J,  Code  Supp.,  1913.) 

On  one  occasion,  when  the  north  cage  was  at  the  tipple,  the 
south  cage  ascended  to  the  surface  for  supplies.  Had  the  cus- 
tom been  followed,  the  south  cage  would  have  gone  to  the  sur- 
face and  stopped  (thereby  leaving  the  north  cage  suspended 
somewhere  in  the  shaft),  and  would  then  have  taken  on  sup- 
plies, and  at  once  descended  to  the  bottom  of  the  shaft,  there- 
by again  raising  the  north  cage  to  the  tipple.  But  the  custom 
teas  not  followed.  When  the  south  cage  started  to  ascend,  and 
the  north  ca^e  reached  the  surface  of  the  ground,  in  Its  automa- 
tic descent,  the  defendant,  superintendent  of  the  mine,  caused 
said  north  cage  to  stop,  and  he  stepped  thereon,  and  directed  the 
engineer  to  take  him  to  the  bottom.  The  eager  at  the  bottom  of 
the  shaft,  supposing  the  custom  would  be  observed^  passed 
across  the  north  shaft  hottom,  and  was  hit  and  Injured  by  the 
descending  north  cage. 

Held,  the  eager  had  no  right  to  rely  on  said  custom  and 
thereby  violate  the  statute, — that  he  was  guilty  of  negligence 
per  se. 

MA8TEB    AND     SERVANT:       Contributory    Negligence— Passing 

2  Along  Known  Dangerous  Way.  A  servant  who,  In  the  ordi- 
nary discharge  of  his  duties,  rejects  a  concededly  safe  way  of 
travel  for  one  attended  at  all  times  by  grave  and  Impending  dan- 
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ger,  is  guilty  of  contributory  negligence.  So  held  where  a 
miner  attempted  to  pass  across  the  bottom  of  a  shaft,  and  was 
hit  by  a  descending  cage. 

MIKES  AND  MINEBAIfS:  Negligence  in  Passing  Over  Shaft  Bot- 

3  tom.  The  statutory  declaration  that  the  shaft  bottom  of  a  mine 
may  be  crossed  only  by  employees  who  are  necessarily  working 
"at  the  bottom  of  the  shaft,"  applies  solely  to  those  who  are 
working  in  the  sump — that  part  of  the  shaft  which  is  below  the 
cage  when  it  comes  to  rest.     (Sec.  2486-j,  Code  Supp.,  1913.) 

PRINCIPLE  APPLIED:     See  No.  L 

STATUTES:      Construction — ^Exceptions   to   Prohibitions.     When    a 

4  statute  sweepingly  prohibits  the  doing  of  a  dangerous  thing: 
in  a  certain  place  of  work,  and  then  excepts  certain  persons 
from  such  prohibition,  the  grave  and  ever-impending  danger  of 
doing  said  act  under  any  clrcumstancee  may  furnish  strons 
Justification  for  a  very  strict  and  literal  interpretation  of  said 
exception. 

PRINCIPLE  APPLIED:    See  No.  1. 

Appeal  from  Polk  District  Court, — Lawrence  DeGrafp, 

Judge. 

January  12,  1918. 

Rehearing  Denied  May  10,  1918. 

Action  for  damages  resulted  in  a  directed  verdict  and 
judgment  for  the  defendant.  The  plaintiff  appeals. — Af- 
firmed. 

S.  B,  All-eHy  for  appellant. 

i^tvpp,  Peiry^  Banmster  d  Starzinger,  for  appellee- 

Ladd,  J. — The  plaintiff,  who  had  been  employed  by  the 
Gibson  Coal  Mining  Company  about  6  years,  and,  after 
February,  1915,  as  a  eager  at  the  bottom  of  the  shaft,  was 
injured  on  September  21st  of  that  year.  He  brings  this  ac- 
tion, not  against  his  employer,  but  against  the  superin- 
tendent of  tlie  mine,  and  bases  his  action  on  the  claim  that 
defendant   was   negligent    in   that,   without   warning,    he 
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violated  the  customB  and  rules  of  the  mine,  in  coming  down 
in  the  wrong  cage,  at  a  time  when  he  should  have  known 
that  plaintiff  might  be  beneath  it.  It  appears  that  the 
company  had  a  double  shaft,  extending  from  the  surface  up 
to  the  tipple  where  the  coal  was  dumped,  and  into  the  earth 
about  185  feet.  Each  shaft  was  4^^  feet  wide  and  about  6 
feet  long,  the  one  immediately  north  of  the  other.  There 
was  a  cage  in  each  shaft,  operated  by  an  engine,  and  so  ad- 
justed that,  when  one  was  being  raised,  the  other  was  low- 
ered. The  excavation  for  the  shaft  extended  about  6  feet 
below  the  floor  of  the  mine,  and  this  was  called  the  sump. 
Usually,  water  settles  there,  and  is  pumped  out.  Cars  load- 
ed with  coal  from  the  entries  were  run  on  the  cage  at  the 
bottom  and  raised  to  the  tipple,  where  they  were  ^dumped, 
and  the  empty  cars  were  taken  down  and  returned  through 
the  entries  to  the  miners.  Supplies  were  taken  down  from 
the  surface,  and  men  were  taken  from  there  and  re- 
turned. The  main  entries  extended  east  and  west  from 
the  shaft,  and  were  laid  with  double  tracks.  The  duties  of 
plaintiff  were  to  remove  empty  cars  and  those  loaded  with 
supplies  from  the  cages  at  the  b6tt<^m  of  the  shaft,  and 
to  put  cars  loaded  with  coal  on  the  cages  to  be  carried  to 
the  tipple,  and  also  to  oversee  loading  and  unloading  the 
miners  as  they  came  from  and  returned  to  the  surface.  The 
cars  were  taken  to  and  from  the  shaft  in  the  main  east 
entry  by  cable,  operated  by  the  engine.  From  8  to  12  cars, 
caTled  a  trip,  were  brought  at  a  time,  and  one  of  plaintiff's 
duties  was  to  jerk  a  rope,  and  in  that  way  disconnect  the 
ears  from  the  cable;  and,  when  the  cars  were  about  25  feet 
from  the  cage,  to  kick  a  latch,  thereby  switching  the  cars 
towards  the  cage  on  which  to  be  loaded.  The  tracks  in  the 
entry  gradually  ascend  to  that  point  and  descend  towards 
the  shaft.  The  rope  must  be  jerked  promptly,  else  the  cars 
pile  up.  The  trip  rider,  when  the  rope  is  jerked,  throws 
sprags  in  the  wheels  to  stop  the  cars  until  needed.     The 
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empty  cars  are  coupled  together,  the  rope  attached,  and 
then  they  are  drawn  back  by  the  cable  to  the  places  where 
required.  In  the  west  entry,  the  oars  are  hauled  by  mules, 
and  it  was  a  part  of  the  plaintiff's  duty  to  put  the  loaded 
cars  from  that  entry  also  on  the  cage,  and  to  remove  th€ 
empties  therefrom.  A  pump,  at  the  bottom  of  the  shaft 
and  at  the  south  side  of  the  shaft  and  somewhat  back  there- 
from, was  operated  by  steam  from  the  engine.  Between  the 
pump  and  the  main  shaft  was  what  is  known  as  a  quar- 
ter shaft.  At  its  narrowest  place  between  the  pump  and 
main  shaft,  the  space  was  less  than  a  foot  wide,  and  only 
this  width  for  18  inches,  but  the  quarter  shaft  was  about 
6  feet  long.  This  was  the  only  passageway  from  one  side 
of  the  shafts  to  the  other,  except  a  way  around  the  cages  in 
the  opposite  direction,  estimated  by  plaintiff  to  be  a  dis- 
tance of  150  or  200  feet.  The  latter  was  for  the  use  of 
miners  and  mules,  and  was  unobstructed. 

The  plaintiff  testified  that,  at  about  2:80  o'clock  in  the 
afternoon  of  September  21,  1915,  plaintiff  sent  a  car  load- 
ed with  coal  up  on  the  north  cage.  Habelitz  called  from  the 
ground  landing  and  told  him  to  clear  the  bottom  of  the 
south  shaft,  as  he  wished  to  send  down  a  carload  of  ties. 
Clearing  the  bottom  meant  to  take  an  empty  car  therefrom 
and  ring  the  bell  twice,  thereby  signaling  that  everything 
was  ready  for  the  cage  to  rise.  Plaintiff  then  went  to  work  at 
the  pump,  and,  after  being  at  that  a  while,  noticed  that 
the  trip  (train  of  cars)  was  coming  in  on  the  cable?  and 
immediately  climbed  across  the  north  shaft;  and,  as  he 
did  so,  the  cage  came  on  him  from  above,  injuring  one  arm 
severely,  and  pressing  him  part  way  in  the  water  of  the 
sump.  This  cage  was  descending  from  the  tipple;  and,  as 
it  reached  the  surface,  defendant,  wishing  to  go  into  the 
mine,  entered  the  cage  with  the  empty  car,  and  directed 
Habelitz  to  let  him  down;  jmkI  this  was  what  was  being 
done  when  the  collision  occurred. 
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Three  questions  are  presented:  (1)  Was  defendant 
negligent,  and  if  so,  did  his  n^ligence  contribute  to  the 
injury?  (2)  Was  plaintiff  at  fault  in  undertaking  to 
cross  the  shaft?  (3)  Is  defendant  chargeable  for  dam- 
ages due  to  the  injury  of  a  fellow  servant,  consequent  on 
defendant's  negligence;  and  if  so,  is  he  relieved  by  the 
Employers'  Liability  and  Workmen's  Compensation  Act  ? 
For  the  purposes  of  the  case,  it  may  be  conceded,  without 
deciding,  that  the  action  may  be  maintained,  owing  to  Sec- 
tion 2489-la,  Code  Supplement,  1913;  and  evidence  that  de- 
fendant ignored  a  custom  of  the  mine  was  for  the  jury,  on 
the  issue  as  to  defendant's  negligence.  Was  plaintiff  at 
fault  in  what  he  did?  To  determine  this,  some  additional 
evidence  should  be  recited. 

A  person  could  pass  from  one  side  of  the  shaft  to  the 
other  when  the  pump  was  not  running;  but  when  pump- 
ing, a  stream  of  hot  water  fell  from  the  exhaust  pipe,  and 
hot  steam  escaped,  so. that  plaintiff  could  not  pass  through 
when  the  pump  was  being  operated.  The  defendant  knew 
this,  and  had  promised  repair;  but  none  had  been  made, 
tbough  a  mechanic  had  been  working  at  the  pump,  and  on 
the  day  in  question  had  directed  plaintiff  to  start  it  and  see 
if  it  would  work.  He  could  have  stopped  it  and  gone  that 
way,  but  would  have  had  to  wait  for  the  hot  water  to  cease 
<1  Topping,  and  the  hot  steam  to  dissipate.  He  could  have 
^one  by  the  other  passageway.  His  excuse  for  doing  neither 
waB  that,  after  hearing  or  seeing  the  approach  of  the  trip 
(train  of  cars),  prompt  action  was  necessary  in  order  to 
jerk  the  rope  and  kick  the  latch,  and  thereby  prevent  the 
cars  from  piling  up,  and  he  was  compelled  to  cross  the 
shaft  to  reach  the  east  side  in  time  to  perform  this  duty, 
and  had  been  so  doing  since  February  preceding. 

Several  witnesses  testified  that  it  was  the  custom  of 
the  mine  that,  when  the  bottom  of  one  shaft  had  been 
cleared,  and  the  cage  taken  to  the  surface  for  supplies  or 
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other  purpose,  it  was  returned  to  the  bottom 

1.  Nbgligbncs:         .     -  j^,  ^,  ,    ,     ,  -^    , 

custom  in-         before  the  other  cage  was  let  down.     But 

daclng  yiola- 

*tatut'  neither  this  custom  nor  the  emergency  of 

jerking  the  rope  would  excuse  defendant  for 
violating  the  statute  prohibiting  him  from  crossing  the  bot- 
tom. The  place  was  one  of  manifest  danger,  and  so  de- 
scribed by  plaintiff : 

"When  I  was  injured,  I  did  not  look  upwards  at  any 
time  to  see  if  the  cage  was  coming  down,  beccmse,  if  I  had 
looked  up  there,  there  would  he  more  dangler  than  the  way 

I  wn^ — more  danger  than  cUmhing  across  the 

^'  sBBVANTf^'*        opening,  because  I  tcotUd  be  liable  to  he  cut 

neghg^ce:         in  two  in  looking  up  the  shaft.    I  didn't  look 

passing  along 

known  danger-    up.     When   I   went  to  get  across,   I   just 

CUB  way. 

started  across.  There  was  no  way  I  could 
see  the  cage  coming  down  until  it  got  down.  There  was  no 
way  to  tell  when  the  cage  was  coming  down  until  it  comes 
down  so  low  you  can  see  it.  Small  chunks  of  coal  or  dirt 
fall  off  the  cage  only  when  the  car  is  dumping,  then  lots  of 
times  it  comes  back.  This  is  when  it  is  on  the  top  of  the 
tipple.  In  the  act  of  dumping,  particles  of  coal  will  fall 
off  and   fall  down.'* 

Notwithstanding  such  situation,  he  had  been  crossing 
this  bottom  since  February,  and  probably  so  did  at  this 
time,  rather  than  in  reliance  on  the  custom.  If  so,  he  was 
negligent  therein,  as  has  been  declared  in  numerous  deci- 
sions. McDonald  v.  Rockhill  Iron  d  Coal  Co.,  135  Pa.  1  (19 
Atl.  797) ;  Rush  v.  Coal  Bluff  Min.  Co.,  131  Ind.  135  (30  N. 
E.  904).  See  Smith  V.  Kestner  d  Hecht  Co.,  157  Ky.  282  (162 
S.  W.  1133) ;  Poxoell  v.  Ashland  Iron  d  Steel  Co.,  98  Wis.  35 
(73  N.  W.  573). 

In  Contri  v.  HoUingsworth  Coal  Co.,  143  Iowa  115,  a 
miner  was  held  to  have  been  negligent  in  passing  over  the 
cage.  The  fkct  that  what  plaintiff  did  was  in  direct  viola- 
tion of  an  express  prohibition  of  the  statute,  however,  puts 
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the  matter  beyond  debate.    Section  2486-j  of  the  Code  Sup- 
plement, 1913,  provides  that: 

"At  the  bottom  of  each  hoisting  shaft  there  shall  be 
constmcted  a  safe  and  convenient  traveling  way  around  the 
shaft  for  employes  and  animals,  and  it  shall  be  unlawful  for 

any  person  to  pass  across  the  shaft  bottom 

3.  Mines  and         in  «ny  other  manner  than  by  the  traveling 

negligence  Jn       Way  herein  contemplated;  except  such  em- 

passlng    over  ,  _  .  _^  .»_ 

shaft  bottom.      plo^'es  as  may  be  necessary  to  perform  the 

work  at  the  bottom  of  the  shaft  or  those 
engaged  in  making  repairs." 

.The  evident  design  of  the  lawmakers  was  to  guard 
against  injuries  from  the  operation  of  the  cages  in  the 
shaft.  This  is  sought  to  be  accomplished  by  providing  a 
way  around  the  bottom  of  the  shaft.  As  another  way  is 
thereby  provided,  persons  are  prohibited  from  crossing  the 
shaft  at  the  bottom.  The  particular  danger  thereby  to  be 
obviated  is  that  from  a  descending  cage.  Its  descent  can- 
not well  be  known  until  near,  and  therefore  the  only  safety 
is  in  not  exposing  the  person  beneath  it.  -This  is,  as  we 
think,  the  reason  for  prohibiting  anyone  from  crossing  the 
shaft  bottom,  instead  of  going  around.  We  experience  great- 
er difficulty  in  eonstniing  the  exception. 
4   Statutes:  Are  those  actually  employed  in  working  or 

prowbitkms*^       repairing  at  or  in  the  shaft  bottom  excepted, 

or  are  the  words  "at  the  bottom  of  the  shaft" 
employed  in  the  larger  sense,  so  as  to  mean  "about,  near  to, 
or  in  connection  with"  that  portion  of  the  shaft  resting  on 
the  floor  of  the  mine? 

Unless  work  is  to  be  done  or  repairs  made,  there 
would  seem  to  be  no  reason  for  making  the  exception ;  for 
crossing  the  shaft  bottom  would  be  quite  as  dangerous  for 
those  engaged  in  work  about  the  bottom,  such  as  a  eager, 
as  for  miners  generally.  Familiarity  with  the  situation 
would  not  shield  from  danger,  where  no  one  "can  see  the 
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cage  until  practically  upon  the  person  attempting  to  cro8£, 
though  some  protection  through  signals  might  be  po8i»ibIe. 
On  the  other  hand,  no  necessity,  reasonable  or  otherwise,  ap- 
pears for  such  a  distinction. 

There  can  be  no  occasion  for  others  than  those  neces- 
sary to  perform  work  at  the  bottom,  or  engaged  in  making 
repairs,  to  cross  the  shaft  bottom;  and  this  appears  from 
the  particularity  in  which  a  traveling  way  around  the  shaft 
is  exacted.  The  bottom  intended  is  that  lowest  down — be- 
neath the  cage.  The  plaintiff,  in  what  he  was  assigned  to 
do,  was  neither  engaged  in  making  repairs  nor  in  perform- 
ing work  at  the  bottom  of  the  shaft,  and  therefore  was  not 
within  the  class  excepted  from  the  operation  of  the  statute. 
His  duty  to  obey  the  law  was  not  obviated  by  a  custom 
the  observance  of  which  might  have  enabled  him  to  do  what 
he  undertook  in  safety'.  Nor  was  he  excusable  in  cross- 
ing, in  violation  of  the  statute  because  of  the  inconvenience 
of  going  around  the  shaft,  or  what  might  happen  were  the 
rope  not  pulled  in  time  to  avoid  the  piling  of  cars.  His 
duty  was  to  obey  the  law,  as  expressed  in  this  statute;  and  in 
not  so  doing,  he  was  guilty  of  such  contributory  n^ligenco 
as  to  defeat  recovery.  The  court  rightly  directed  a  ver- 
dict for  defendant  to  be  returned. — Affirmed, 

Preston^  C.  J.,  Evans,  Gaynor,  and  Salinger,  JJ.,  con- 
cur. 


Peter  Frahm,  Appellee,  v.  Peter  J.  Eggers,  Appellant. 

APPEAIi  AND  .EBBOB:  Presumptions  as  to  Finding  of  Verdict — 
1  Supporting  Fact.  A  general  verdict,  on  conflicting  evidence,  is 
accompanied  by  a  presumption  that  the  jury's  unrevealed  find- 
ings of  fact  were  in  perfect  harmony  with  the  verdict.  In  oth- 
er words,  it  will  not  be  presumed  that  the  jury  found  in  fa- 
vor of  a  contention  that  would  leave  the  verdict  without  any 
support. 
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TBIAZi:    Quotieiit  Verdicts.    A  finding  by  the  trial  court,  with  fair 
2    support  in  the  eyidence,  that  a  verdict  was  not  a  "quotient** 
verdict,  will  not  be  disturbed  on  appeal. 

Appeal    froni    Crawford   District    Court, — E.    Q.    Albert, 

Judge. 

January  11,  1918. 

Rehearing  Denied  May  10,  1918. 

tAcTioN  for  damages  for  breach  of  a  contract  of  guar- 
anty in  the  sale  of  a  stallion.  There  was  a  verdict  for  the 
plaintiff  and  the  defendant  appeals. — Affirmed. 

J.  B.  Wilttam^s  and  EkurdAng  d  Kahler^  for  appellee. 

Cotmer  d  Powers,  for  appellant. 

Evans^  J. — In  March,  1913,  the  plaintiflf  purchased  of 
the  defendant  a  stallion  at  an  agreed  price  of  |600.  He  al- 
leges that  the  horse  was  purchased  under  an  oral  guaranty 
that  he  was  a  sixty  per  cent  foal  getter,  and  with  a  fur- 
ther agreement  that,  if  the  horse  proved  otherwise,  the 
purchase  money  should  be  returped,  together  with  all  expen- 
ses incurred  in  the  care  and  keeping  of  the  horse.  The  de- 
fendant denies  that  the  guaranty  was  oral,  but  avers  that 
the  same  was  in  writing  and  conditional,  and  he  sets  out  a 
copy  of  such  writing.  The  defendant  admits  that  no  writ- 
ten guaranty  was  delivered  at  the  time  or  prior  to  the  de- 
livery of  the  horse.  The  explanation  is  that  the  defendant 
had  no  blank  forms  of  written  contract  on  hand  at  the 
time.  He  testified,  however,  that  he  disclosed  to  the  plain- 
tiflf the  form  of  guaranty  used  by  him  and  that  the  plain- 
tiflT  assented  to  the  same,  and  that  he  agreed  with  the  plain- 
tiflf to  send  one  of  such  written  conditional  guaranties  as 
soon  as  he  could  procure  a  further  supply,  and  that  he  did 
so  on  a  later  date.  The  plaintiflf  pleaded  that  the  horse 
was  a  marked  failure  as  a  foal  getter  and  that  the  alleged 
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oral  guaranty  was  thereby  breached,  and  he  claimed  damages 
therefor.  This  pleading  wa«  met  with  a  general  denial  bv 
the  defendant. 

Upon  the  trial,  the  plaintiff  introduced  evidence  tending 
to  support  all  the  material  all^ations  of  his  petition.  The 
contradicting  testimony  on  behalf  of  the  defendant  went 
mainlj'^  to  the  question  of  the  form  of  the  guaranty, — ^whether 
it  was  oral  or  in  writing.  Twenty-nine  reversal  points  are 
specified  in  appellant's  brief.  The  particular  emphasis  in 
argument,  however,  is  laid  upon  two  of  them. 

I.  It  is  strenuously  argued  that  the  verdict  was  clearly 
contrary  to  the  evidence,  and  that  a  new  trial  should  have 
been  granted  on  that  ground.    The  contention  here  is  that 

the  evidence  is  conclusive  that  the  parties 
1.  Appeal  and        had  agreed  upon  the  customary  written  guar- 
t™#njto|  o'f      ^^*3'?  ^^  which  the  defendant  had  a  stereo- 
porting'  fac?"       typed  form ;  that  this  guaranty  imposed  cer- 
tain  conditions   and   a  restricted   remedy; 
and  that,  under  its  terms,  the  plaintiff  was  not  entitled  to  re- 
cover.    If  the  first  premise  could  be  sustained,  the  second 
would  follow.     An  examination  of  the  record  discloses  a 
clear  conflict  in  the  evidence  at  this  point.    The  concession 
of  the  plaintiff  a^  a  witness  that  the  defendant  agreed  to  put 
the  guaranty  in  writing  is  not  contradictory  of  his  testi- 
mony as  to  what  the  guaranty  was  to  be.    It  was  not  a  con- 
cession that  the  terms  of  the  guaranty  were  otherwise  than 
as  the  plaintiff  claimed  them.    If  the  guaranty  was  stated  or- 
ally, an  agreement  that  it  should  be  put  in  writing  would  not 
authorize  the  defendant  to  supplant  or  modify  it  by  such 
writing,  except  with  the  consent  of  the  plaintiff.    If  the  jury 
had  found  that  the  plaintiff  had  agreed  to  accept  the  writteu 
form  of  guaranty  as  claimed  by  the  defendant,  a  verdict  must 
have  been  rendered  for  the  defendant  under  the  instructions 
of  the  court.    The  jury  must  have  found,  therefore,  with  the 
plaintiff  on  that  dispute.    The  verdict  had  support  in  plain- 
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tiff's  testimony.    This  was  the  fighting  point  in  the  case. 

II.  The  jury  rendered  a  verdict  for  |497.70.     One  of 
the  gronnds  of  the  motion  for  a  new  trial  was  that  the  ver- 
dict was  a  quotient  verdict.    Several  of  the  jurors  were  ex- 
amined in  open  court  on  that  question.    It  is 

^  uentrerlSctE.      undisputed  that,  in  the  course  of  their  de- 

libera tionsy  some  member  of  the  jury  added 
together  the  sum  total  of  the  proposed  verdict  of  each  juror 
and  divided  the  same  by  12,  and  that  the  quotient  of  such 
division  was  f497.70.     There  was  testimony  of  the  jurors 
that  this  was  agreed  upon  in  advance;  and  a  fair  infer- 
ence from   such  testimony   was,   perhaps,   that   they   had 
agreed  to  make  such  quotient  the  verdict.    Others  testified 
that  there  was  no  agreement  to  that  effect,  but  that  the  figur- 
ing was  experimental  and  that  they  wanted  to  see  what  the 
result  of  such  a  computation  would  be.    It  was  testified  also, 
that,  after  the  computation  was  made,  the  reasonableness  of 
the  sum  was  considered,  and  that  they  all  agreed  that  the 
amount  was  about  right.    The  record  does  not  disclose  how 
wide  a  range  of  difference  there  was  in  the  figures  of  each 
juror  in  advance  of  such  computation.    For  aught  that  ap- 
p>ears,  the  figures  of  the  different  jurors  may  have  been 
approximately  equal.     In  any  event,  the  testimony  before 
the  court  would  sustain  a  finding  that  there  was  no  agree- 
ment to  be  bound  by  the  quotient  verdict,  and  that  the 
amount  fixed  on  was  adopted,  conscientiously  as  the  final 
judgment  of  the  jurors.     The  most  that  can  be  said  here 
is  that  there  waa  a  confiict  in  this  evidence  of  the  jurors. 
We  would  not,  therefore,  be  justified  in  interfering  with 
the  finding  of  fact  of  the  trial  court. 

III.  As  to  the  other  reversal  points  stated  in  the  brief, 
our  foregoing  conclusions  necessarily  disppse  of  many  of 
them.  Other  points  relate  to  the  rulings  on  evidence.  Illus- 
trative of  these  are  the  following  questions,  objections  to 
which  by  defendant  were  overruled: 
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"(1)  What  would  you  say  would  be  the  reasonable 
value  of  this  horse  Scott  as  a  work  horse  on  March  5,  1913  ? 

"(2)  Would  you  say  the  horse  was  too  fat  for  normal 
condition  ? 

"(3)  Now,  from  your  observation  of  the  stallion  Scott, 
his  apx)earance,  color,  action,  and  assuming  that  he  was  11 
years  old  and  a  60  to  65  per  cent  foal  getter,  what  would 
you  say  would  be  his  market  value  in  the  year  1913? 

"(4)  Now,  Mr.  I^ensor,  assuming  that  the  stallion 
Scott,  in  the  month  of  March,  1913,  was  in  good  flesh,  and 
weighed  about  1,900  pounds  and  was  only  a  10  per  cent  foal 
getter,  what  would  you  say  would  be  his  Value  on  the  mar- 
ket here  in  Crawford  County? 

"(5)  Agr^ment:  Subject  to  the  right  of  counsel  for 
defendant  to  object  on  the  ground  of  the  incompetency,  ir- 
relevancy, and  immateriality,  it  is  agreed  that  the  market 
price  of  oats  in  the  state  of  Iowa  during  the  months  of 
March,  April,  May,  June,  July,  and  August,  ranged  from 
27^  to  33  cents  per  bushel  for  the  year  1913.  Defendant 
objects  as  immaterial,  irrelevant,  and  incompetent." 

The  forgoing  are  fairly  illustrative.  We  see  nothing 
objectionable  in  any  of  the  foregoing  questions,  upon  the 
record  before  us.  No  particulai;  reasons  in  support  of  the 
objections  are  stated  in  the  argument.  Certain  instructions 
were  requested  by  the  defendant,  and  refused.  The  sub- 
stance of  some  of  these  was  given  by  the  court  on  its  own 
motion.  Others  are  disposed  of  by  our  conclusions  in  Para- 
graph I  hereof.  We  find  no  error  in  the  record  that  would 
justify  a  reversal.  The  judgment  below  must,  therefore,  be 
— Affirmed. 

Pbeston,  C.  J.,  Ladd,  Gaynor,  and  Salinger^  JJ.,  concur. 
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John  McNamara  et  aL,  Appellees,  v.  Chicago,  Rock  Island 
&  Pacific  Railway  Company  et  al.,  Appellants. 

OABBIEBS:     Failure  to  Sliow  Condition  When  Deliyered  to  Oaxrler. 

1  failure  of  the  evidence  to  show  the  condition  of  stock  when 
delivered  to  the  carrier  is  not  fatal  to  recovery  of  damages,  un- 
der pleadings  distinctly  alleging  damages  by  reason  of  a  speci- 
fied act  of  negligence  occurring  subsequent  to  receipt  hy  the  car- 
rier. 

APPEAL  AND  EBBOB:     < 'Brief  Points''  as  Limiting  Scope  of  Be- 

2  view.  The  propositions  or  "points"  set  forth  by  appellant  in 
his  brief  and  argument,  and  not  the  abstract  or  assignments  of 
error,  define  the  scope  of  appellate  review. 

Appeal  from  Madison  District  Court, — ^W.  H,  Fahby,  Judge. 

January  10,  1918. 

Rehearing  Denied  May  10, 1918. 

Plaintiffs  seek  to  recovei*  damages  caused  by  an  un- 
duly delayed  interstate  shipment,  and  for  an  overcharge  of 
freight.  A  verdict  was  directed  for  the  defendants.  From 
granting  a  new  trial,  the  defendants  appeal. — Affirmed, 

F.  W.  Sargent,  W.  8.  Cooper,  and  J.  H.  Johnson,  for 
appellants. 

J,  P.  Steele,  for  appellees. 

Salinger^  J. — I.  The  jury  could  find  that  the  shipment, 
hogs,  was  delivered  by  defendant  in  a  damaged  condition. 
If  it  80  found,  it  had  a  basis  in  the  testimony  received  for 

the  allowance  of  some  sum  for  damages.    The 

1.  CARsiiiBs:  court  directed  a  verdict  for  defendant.     It 

condiUon  when    put  the  ruling  on  the  sole  ground  "that  the 

delivered   to 

carrier.  evidence  on  part  of  the  plaintiffs  fails  to 

show  the  condition  that  the  property  was  in 
at  the  time  of  delivery  to  the  initial  carrier."      Plaintiffs 

Vol.  183  lA.— 87 
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moved  for  a  new  trial.  The  motion  asserts  that  several 
errors  were  committed ;  but,  in  view  of  the  expressed  ground 
upon  wliich  the  motion  to  direct  rests,  the  propriety  of  sus- 
taining the  motion  for  new  trial  must  be  tested  by  whether 
the  ground  upon  which  the  motion  to  direct  was  sustained, 
is  valid.  Even  as  the  motion  for  new  trial  went  beyond  that 
question,  so  do  some  of  defendant's  '^Assignment  of  Errors." 

Neither  will  avail  to  enlarge  the  review  here ; 

2.  Appeal  and        ^^^  i^  A^y  view,  Buch  '^assignments"  do  not 

Joints"  as'^      define  the  scope  of  appellate  review.    That 

limiting  scope       . 

of  review.  18  done  by  the  "points"  provided  for  in  the 

rules.  We  do  not  overlook  that  both  appel- 
lant's abstract  and  argument  reveal  the  question  whether 
failure  to  give  a  notice  required  by  contract  was  given,  nor 
that  it  might  be  claimed  that,  if  such  was  not  given,  it  was 
error  to  grant  a  new  trial  because,  though  there  be  a  new 
trial,  plaintiff  cannot  win.  But  we  ar6  not  concerned  with 
this  question,  because  no  such  "point"  is  made.  The  only 
proposition  made  in  the  "points"  is  that  plaintiff  was  justly 
non-suited  because  he  had  no  evidence  of  the  condition  of  the 
hogs  when  delivered  to  the  original  carrier.  If  that  conten- 
tion is  untenable,  then  the  court  erred  in  directing  the  ver- 
dict, and  hence  did  not  err  in  granting  the  new  trial.  Upon 
this  point,  the  position  of  the  appellant  is  well  indicated  by 
the  authorities  upon  which  it  relies.  First  is  8u>etland  v. 
Boston  d  Albany  R.  Co,,  102  Mlass.  276,  which  affirms  that, 
where  a  shipment  of  apples  is  made,  and  there  is  no  evi- 
dence of  its  condition  when  received  from  a  connecting  rail- 
road, except  that  the  weather  was  very  cold  when  the  ap- 
ples reached  the  connecting  carrier,  and  that  they  ware 
frozen  when  delivered  by  it,  there  is  no  evidence  that  the 
apples  were  not  frozen  before  they  reached  the  last  carrier, 
and  it  is  not  bound  to  make  proof  that  they  were  frozen 
before  they  reached  it.  This  is  followed  by  citing  the  hold- 
ing  of  Kansas  Stockyards  v.  Couch,  12  Kan.  612,  which  is 
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no  more  than  a  statement  of  the  rule  that  ordinary  presump- 
tions are  not  retrospective,  a;id  that  showing  the  condi- 
tion of  a  thing  at  one  time  is  usually  no  evidence  of  its 
condition  at  an  earlier  time. 

There  cannot  well  be  a  controvert^  over  the  abstract 
proposition  that  the  plaintiff  may  not  recover  unless  he 
shows  affirmatively  that  the  property  was  in  good  order 
when  received  by  the  carrier,  and  that  there  is  no  presump- 
tion the  goods  were  in  good  order  when  received  by  it.  S^ 
1  Moore  on  Carriers  (2d  Ed.)  568,  573;  Wirnie  v.  Illinois 
Cent.  R.  Co.,  31  Iowa  683 ;  Swiney  v.  American  Express  Co, 
144  Iowa  342.  The  rule  is  merely  an  application  of  the 
presumption  of  continuity.  See  Moore  v.  New  York,  N.  H. 
d  B,  R,  Co.,  173  Mass.  335  (53  N.  E.  816) ;  Charleston  d  W. 
Car.  R.  Co.  v.  VamvUle  Furniture  Co.,  237  U.  S.  597  (35  Sup. 
Ct.  Rep.  715) ;  Bailey  v.  Missouri  Pac.  R.  Co.,  184  Mo. 
App.  457  (171  S.  W.  44) ;  Silver  Co.  v.  Wabash  R.  Co.,  174 
Mo.  App.  184  (156  S.  W.  830,  at  832) ;  Missouri,  K,  d  T.  R. 
Co.  V.  Harris,  234  U.  S.  412  (34  Sup.  Ct  Rep.  790) ;  Boston 
d  M.  R.  Co.  V.  Hooker,  233  U.  S.  97  (34  Sup.  Ct.  Rep.  526) ; 
Beard  d  Sons  v.  Illinois  Cent.  R.  Co.,  79  Iowa  518,  at  523 ; 
Chicago,  R.  I.  d  P.  R.  Co.  v.  Harrington,  44  Okla.  41  (143  Pac. 
325,  at  328) .  The  question  is  not  whether  such  a  rule  exists, 
but  whether  it  controls  this  appeal.  In  effect,  it  is  the  posi- 
tion of  appellant  that,  if  no  more  appears  than  an  allegation 
that  the  carrier  was  in  some  manner  n^ligent,  and  that  the 
shipment  was  delivered  in  bad  order,  there  is  no  case  for 
a  jury;  and  that,  therefore,  there  is  no  case  for  a  jury 
here.  The  flaw  lies  in  the  premise.  The  plaintiff  does  not 
m^ely  charge  general  n^ligence,  and  rest  himself  upon 
showing  delivery  in  bad  order,  but  charges  specifically  that, 
after  the  carrier  got  the  hogs,  they  were  damaged  by  reason 
of  negligence  in  leaving  them  out  in  a  storm  without  prop- 
er shelter,  while  in  the  course  of  transportation.  He  fol- 
lows this  up  by  showing  that,  upon  delivery,  the  hogs  were 
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in  a  condition  from  which  a  jury  could  find  there  had  been 
such  exposure  to  the  storm.  The  rule  that,  when  presump- 
tion alone  is  relied  on,  the  delivery  of  the  damaged  goods 
makes  no  case,  uhless  it  be  shown  that  the  defendant  re- 
ceived them  when  they  were  not  damaged,  certainly  does 
not  preclude  the  right  to  allege  and  prove  that,  whether 
the  goods  were  in  sound  condition  when  delivered  or  not, 
something  was  done  to  them  after  receipt  by  the  carrier 
impleaded  which  was  calculated  to  damage  them,  and  did 
so.  Requiring  the  proof  of  good  order  at  delivery  operates, 
loosely  speaking,  to  create  for  the  last  carrier  a  presump- 
tion that  the  goods  were  not  in  good  order  when  delivered 
to  it.  Suppose  it  appeared  affirmatively  that  this  is  so, 
and  also  that  the  carrier  thereafter  was  so  negligent  as 
to  enhance  the  defect  or  to  create  a  new  one.  Would  it  be 
claimed  that  this  last  injury  need  not  be  compensated  for 
because  the  goods  were  damaged  when  received?  It  seems 
to  us  the  self-evident  answer  disposes  of  this  appeal. 

The  motion  to  direct  was  grounded,  among  other  things, 
upon  the  claim  that  failure  to  prove  the  condition  of  the  hogs 
when  shipped  defeated  the  right  of  plaintiff  to  recover  at 
all.  The  motion  was  sustained  upon  that  ground.  If  there 
was  any  right  to  recover  at  all,  the  trial  court  erred  in 
directing  a  verdict  against  the  plaintiff.  For  whatever  may 
have  been  the  state  of  the  hogs  when  received  by  the  initial 
carrier,  the  jury  could  find  that  thereafter  the  defendant 
was  n^ligent  in  its  caring  for  them,  and  that  this  caused 
damages  in  some  amount.  It  follows  it  was  not  error  to 
grant  plaintiff  a  new  trial ;  wherefore,  the  judgment  below 
must  be — Affirmed. 

Preston,  C.  J.,  Ladd,  Evans,  and  Gaynor,  JJ.,  concur. 
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J.  A.  Scovbl  et  al.,  Appellants,  v.  J.  P.  Monaghan,  Appellee. 

BILLS  AND  NOTBS:     Fraud — Evldence--43nfflclenc7.    E>vidence  at 

1  tending  the  giving  of  a  promissory  note  for  stock  foods  re- 
viewed, and  held  to  justify  a  finding  of  fraud  on  the  part  of 
the  payee. 

TRIAL:     Instructions — Construction  as  a  Whole.     A  clear  and  ac- 

2  curate  statement  of  the  law,  once  given,  need  not  be  repeated. 

EVIDENCE:     Declarations  as  to  Possession.    On  an  issue  whether 

3  one  is  in  possession  of  property  as  owner,  or  as  agent  only,  his 
declarations  relative  to  the  nature  of  such  possession  are  admis- 
sible. 

APPEAL  AND  ESEO&:    Inconsequential  Testimony.    The  erroneous 

4  admission  of  immaterial  but  inconsequential  testimony  is  harm- 
less. 

BILLS  AND  NOTBS:     Tainted  Note— Burden  of  Proof.    Proof  that 

5  a  note  was,  in  its  inception,  tainted  with  fraud,  throws  the 
burden  of  proof  upon  the  holder  to  show  that  he  is  a  holder 
"in  due  course." 


Appeal  from  Madison  Distriot  Cowrt, — W.  H.  Fahby, 

Judge. 

October  27,  1917. 

Rehearing  Denied  May  10,  1918. 

Suit  upon  an  instrument,  including  a  promise  to  pay. 
The  defendant  admitted  his  signature,  but  averred  that  it 
was  obtained  by  the  fraud  of  the  payee  and  its  agent,  McC^ar- 
ty.  The  general  natilre  of  the  fraud  thus  charged  is  that  Mc- 
f'arty  induced  the  defendant  to  believe  that  he  was  signing 
a  receipt.  It  is  further  averred  that  the  paper  to  which  the 
defendant's  signature  was  attached  was  a  printed  form  in 
blank;  that  the  blanks  therein  were  afterwards  filled  in 
without  authority,  so  as  to  make  it  appear  as  the  present 
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note,  and  that  there  was^  thereby,  a  fraudulent  alt^ation 
of  the  paper  signed  by  the  defendant. 

The  plaintiffs  deny  the  affirmative  allegations  of  the 
answ^,  and  plead  the  n^ligence  of  the  defendant  as  an 
estoppel.  Plaintiffs  also  aver  that  they  were  pnrcfaafi^rs  ot 
the  note  in  due  course,  without  notice.  There  was  a  trial 
to  a  jury,  and  a  verdict  for  the  defendant.  The  plaintiffs 
appeal — A  ffirmed. 

M.  J.  Carey  and  W,  8.  Cooper,  for  appellants. 

A.  W.  and  PMl  R.  WUkinsoriy  and  /.  P.  Steele,  for  ap- 
pellee. 

Evans,  J. — I.    The  instrument  sued  on  was  as  follows : 

"P.  O.  Winterset,  la.,  R.  F.  D.  No. 

1.   BILLS    AHD  July    10,     1914. 

notes:  fraud:  "^         ' 

fldS^!"*  *^''      "Western  Stock  Remedy  Co.,  Newton,  Iowa. 

"Please  ship  to  M.  James  Monahan  at 
Winterset,  F.  O.  J^.  Newton,  Iowa: 
"Quantity  Price 

15,000  lbs.  Hog  Powder  6 

lbs.  Horse  Powder 
lbs.  Sheep  Powder 
lbs.  Cattle  Powder 
30  Self  Feeders  Free 
1  gal.  can  Stock  Dip 
5  gal.  cans  Stock  Dip 
Spray  Pumps 
"On  the  first  day  of  Nov.,  1914,  for  value  received,  I 
agree  to  pay  |900.00  to  the  order  of  Western  Stock  Remedy 
Co.,  at  Newton,  Iowa, 

"R.  A.  McCarty,  J.  P.  Monaghan, 

"Salesman.  Purchaser." 

McCarty  was  a  capable  and  intelligent  traveling  agent 
for  the  payee  of  the  instrument.  He  was  canvassing  Madi- 
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son  County  for  the  sale  of  stock  food  for  his  principal.  The 
defendant  was  an  intelligent  farmer  of  Madison  Connty,  who 
resided  in  town,  and  who  owned  an  automobile.  McGarty 
procured  his  services  to  transport  him  from  place  to  place, 
and  to  aid  him  thereby  in  the  selling  of  stock  food.  A  num- 
ber of  customers  were  visited  in  one  day,  and  one  or  two 
sales  were  made.  McCarty  left  on  the  5  o'clock  train,  and 
carried  with  him  the  signature  of  the  defendant  to  the  paper 
which  is  in  evidence.  The  circumstances  of  the  signing,  as  de- 
tailed by  Mbnaghan,  were  that  they  were  much  hurried  to 
get  to  the  depot  at  Patterson  in  tiifae  to  enable  MlcCarty  to 
cateh  the  5  o'clock  train.  The  train  was  pulling  into  the 
depot  at  the  time  they  came  up  to  it..  McCarty  had  solicited 
Monaghan  to  purchase  some  of  the  stock  food  for  the  pur- 
pose of  resale  by  Monaghan,  but  Monaghan  had  declined  to 
do  so.  Thereupon,  McCarty  asked  Monaghan  to  make  deliv- 
eries for  him,  which  Monaghan  agreed^  to  do.  After  arriving 
at  the  depot,  while  the  train  which  MicCarty  was  to  take  was 
standing  there,  and  ready  to  start,  McCarty  took  a  book 
out  of  his  pocket,  and  said  to  Monaghan,  in  substance,  that 
he  wanted  him  to  sign  a  receipt  for  the  deliveries,  which  he 
could  show  to  his  principal.  Thereupon,  Monaghan  signed 
the  same,  believing  it  to  be  such  receipt.  The  signature  thus 
affixed  is  the  signature  to  the  present  instrument  sued  on. 
About  one  week  later,  the  goods  were  shipped  to  the  address 
of  Monaghan.  Being  notified  of  their  arrival,  he  paid  no 
attention  to  the  notice.  A  week  thereafter,  Danford  ap- 
peared. He  was  an  agent,  and  perhaps  manager,  of  the 
stock  food  company.  While  Danford  was  there,  and  under 
his  directions,  as  Monaghan  claimed,  he  found  a  place  for  the 
storing  of  the  goods,  and  employed  a  drayman  to  haul  the 
same.  He  and  Danford  also  drove  out  into  the  country  for 
the  purpose  of  making  sales  and  deliveries.  They  took  300 
pounds  of  this  particular  shipment  with  them.  They  made 
one  sale  at  Macksberg.    Later,  McCarty  came  upon  the  scene, 
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and  spent  several  days  in  canvassing  the  territory,  Mon- 
aghan  transporting  him,  as  before.  It  is  the  claim  of  Mon- 
aghan  that  he  repudiated  the  instrument  as  soon  as  he 
discovered  that  they  claimed  to  have  one;  This  first  oc- 
curred in  his  conversation  with  Danford  on  the  first  trip. 

The  testimony  of  Monaghan  is  contradicted  by  that  of 
McCarty.  McCarty  admitted,  in  his  testimony  that  the  in- 
strument was  signed  by  Monaghan  while  the  train  was 
standing  at  the  depot.  He  claimed,  however,  that  the  train 
stopped  there  ten  minutes,  and  that  Monaghan  had  abun- 
dant time  to  read  the  instrument.  He  also  testified  that 
Monaghan  agreed  to  make  the  purchase,  and  that  the  price 
was  the  wholesale  price,  which  was  from  one  to  two  cents  per 
pound  lowei'  than  the  retail  price. 

One  of  the  grounds,  urged  with  much  vigor,  for  a  re- 
versal, is  that  the  verdict  is  wholly  unsupported  by  the  evi- 
dence. Our  first  impressions  on  the  submission  were  inclined 
to  be  adverse  to  the  defendant.  A  careful  reading  of  the 
entire  record  has  changed  aur  views  in  that  respect.  There 
are  some  infirmities  in  Mouaghan's  testimony,  and  doubt- 
less some  exaggerations.  On  the  other  hand,  the  testimony 
of  McCarty  is  very  unsatisfactory,  and,  to  our  minds,  quite 
inconsistent.  His  testimony  shows  practically  no  negoti- 
ations with  Monaghan  for  the  purchase  of  such  a  large 
ordei'.  He  admits,  in  effect,  that,  up  to  the  moment  of  driv- 
ing into  the  depot,  while  the  train  was  standing  there, 
there  was  not  yet  any  oral  understanding  between  him  and 
Monaghan  that  Monaghan  would  make  a  purchase  of  any 
amount.  It  does  not  appear  from  the  testimony  of  either 
McCarty  or  Monaghan  that  the  dmount  of  the  order  was 
ever  mentioned.  If  McCarty  understood  that  a  bona-fide 
sale  was  made,  no  explanation  is  apparent  why  Danford 
and  M-cOarty  should  spend  their  time  later  in  that  territory' 
in  the  same  manner  as  before.  Danford's  explanation  is 
that  he  was  simply  following  a  custom  of  the  house  to  aii- 
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sist  the  wholesale  men.  Yet  he  admitted  that,  for  the  day 
which  he  traveled  in  Madison  County  with  Monaghan,  and 
for  the  sale  which  they  made  at  Macksberg,  he  paid  Mona- 
ghan  f  10.  McCarty  denied  in  his  testimony  that  he  ever  had 
agreed  to  pay  Monaghan  f  10  a  day  or  any  other  sum,  and  de- , 
nied  that  he  had  ever  paid  him.  At  this  point,  the  testi- 
mony of  Monaghan  and  that  of  McCarty  are  in  direct  con- 
flict. MeC^arty's  contention  was  that  he  split  the  commis- 
sion with  Monaghan.     His  explanation  of  his  work  subse- 

* 

quently  to  the  signing  of  the  instrument  is  that  he  was  aid- 
ing Monaghan,  and  Monaghan  was  splitting  commission 
with  him.  If  Monaghan's  compensation  before  the  alleged 
purchase  was  a  split  commission  on  the  sale,  and  wafe  like- 
wise a  split  commission  thereafter,  it  is  difficult  to  see  a 
motive  for  an  intelligent  man  to  execute  his  note  in  advance 
for  J900  for  the  mere  pvospe<^^t  of  selling  15,000  pounds.  It 
will  serve  no  useful  pui'pose  for  us  to  go  into  a  detailed  dis- 
cussion of  the  evidence.  It  is  sufficient  to  say  that  the  state 
of  the  evidence  is  such  as  to  sustain  a  finding  by  the  jury 
that  there  was  fraud  or  artifice  on  the  part  of  McCarty  in 
obtaining  Monaghau's  signature.  The  artifice  which  the 
evidence  tended  to  show  was  that  he  had  so  timed  the  act 
that  defendaut  could  not  take  the  time  to  read  the  instru- 
ment without  endangering  McCarty's  opportunity  to  catch 
the  train.  True,  Monaghan  could  have  taken  the  time,  and 
had  a  right  to  be  indifferent  as  to  whether  McCarty  caught 
the  train  or  not;  but  the  contrary  mental  attitude  was  quite 
natural,  and  it  was  for  the  jury  to  say  whether,  under  all 
the  circumstances,  he  acted  as  a  reasonably  prudent  man. 

II.  The  appellant  has  spe^nfled  a  large  number  of  er- 
rors relied  on  for  reversal,  and  has  presented  the  same  in 
argument  with  much  force.     There  are  21  of  these,  and  it 
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is  not  practicable  for  ns  to  discnsB  them 

^"  t^M-' cSi^^^^'    ®^^S^y-     "^^^y  group  themselves  quite  nat- 
a*whoku  "       urally  about  certain  basic  propositions,  and 

we  shall  so  consider  them.  Appellant  points 
out  some  omissions  in  certain  instructions.  For  instance, 
«it  is  said  that  a  certain  instruction  advised  the  jury  that 
they  must  "find  from  the  evidence,"  whereas  it  should  have 
said,  a  "preponderance  of  evidence."  The  trial  court  gave 
an  instruction  upon  the  subject  of  preponderance  that  cov- 
ered the  ground  fully,  and  we  have  frequently  held  that 
it  is  not  necessary  for  the  court  to  carry  the  word  "prepon- 
derance" throughout  the  instructions,  in  making  reference 
to  the  evidence.  It  is  pointed  out  that  one  instruction 
ignored  the  duty  of  the  defendant  to  "exercise  ordinary 
diligence."  And  yet,  in  another  instruction,  the  trial  court 
laid  down  the  rule  of  diligence  as  strongly  as  the  appel- 
lant could  wish.  There  was  no  iiiconsistency  in  the  instruc- 
tions where  such  reference  was  omitted.  The  foregoing  is 
illustrative  of  the  nature  of  the  objections  made  to  the  in- 
structions. We  find,  by  a  careful  examination  of  the  in- 
structions, that  each  objection  is  fully  met  by  other  consis- 
tent instructions. 

III.  Some  evidence  of  conversations  was  introduced  on 
behalf  of  the  defendant  that  was  objected  to  on  the  ground 
that  they  were  self-serving  declat^tions.    This  evidence  con- 
sisted  of  statements  made  bv   Monaghan, 

3.  Etidbncb:  ' 

declarations         more  particularly  to  dravman  Hoots,  who 

as   to  posses-  t-  •f  ^  y 

8*0"-  hauled  the  goods.  These  statements  were  to 

the  general  effect  that  the  goods  did  not  belong  to  Monaghan. 
but  that  Danford  was  the  owner  thereof.  The  first  of  the^e 
statements  was  made  when  Mionaghan  was  notified  of  the 
arrival  of  the  goods.  The  second  was  made  in  the  pres- 
ence of  Danford  himself.  An  issue  arose  on  the  trial  as  to 
whether  Monaghan  had  waived  his  defense  by  acceptin.sr 
the  goods.    The  actual  taking  of  the  goods  from  the  depot 
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occurred  in  the  presenoe  of  Danford.  Mona^an  claimed 
that  what  he  did,  M  so  did  at  the  request  of  Danford.  Hoots 
testified  that  Monaghan  introduced  Danford  to  him,  say- 
ing that  he  was  the  owner  of  the  goods.  Monaghan^s  con- 
tention wafi  that  he  sustained  the  attitude  only  of  an  agent, 
and  not  that  of  owner.  The  possession  of  the  goods  was 
consistent  with  a  claim  of  agency.  We  think  the  declara- 
tions complained  of  were  competent,  as  bearing  upon  the 
nature  of  the  possession — whether  it  was  that  of  an  allied 
owner  or  that  of  an  allied  agent. 

IV.  The  trial  court  permitted  the  testimony  of  wit- 
ness Ck>ndon,  which  purported  to  be  impeaching  testimony, 
in  that  lie  testified  to  a  certain  conversation  with  MicGarty. 

It  is  urged  that  this  was  erroneously  re* 
*'  enw^in^-  ceived,  particularly  because  there  was  noth- 
tlmony^*^  iug  in  the  testimony  of  an  impeaching  na- 
ture. We  think  this  point  is  well  taken,  and 
that  the  objection  should  have  been  sustained  to  the  mate- 
riality  of  Condon's  testimony.  Such  evidence,  however,  was 
so  wholly  immaterial  and  inconsequential  that  we  cannot 
consider  it  as  having  carried  any  prejudice  whatever. 

V.  It  is  urged,  also,  that  the  plaintiffs  were  purchasers 
of  the  instrument  sued  on,  in  due  course  and  without  notice. 
The  defense  being  based  upon  fraud  in  the  original  trans- 
action, the  burden  was  upon  the  plaintiffs  to 

^'  hSSS -^tainted.  P^^^®  their  foregoing  allegation.    The  alle 
of  *proo?'^^       gation  seems  to  have  been  quite  ignored  in 

the  testimony.  It  does  not  appear  what 
the  entity  of  the  payee  was, — whether  a  partnership  or  a  cor- 
poration. The  evidence  does  tend  to  show  that  Scovel  was 
president  and  Danford  manager,  at  one  time;  and  thereaf- 
ter, Danford  was  president,  and  perhaps  Scovel  was  man- 
ager. It  also  appears  that  Scovel  and  Danford  sold. the 
company  to  one  De  Bolt,  and  that  De  Bolt  sold  back  to  them 
the  present  cause  of  action  without  recourse.    This  is  a  suffl- 
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cient  indication  of  the  record  to  show  the  absence  there^ 
from  of  any  debatable  question  of  innocent  purcha^r. 

Other  minor  details  are  discussed  in  the  argument,  none 
of  which  appear  to  us  to  be  well  taken.  The  instructions 
of  the  trial  court  were  very  full  and  fair,  and  were  in  line 
with  the  main  contentions  of  appellants'  argument  here.  The 
plaintiffs  had  a  full  and  fair  trials  and  we  are  inclined  to 
agree  with  the  jury  as  to  the  fair  preponderance  of  the 
evidence  upon  the  larger  merits  of  the  case.  The  judgqiient 
below  is — Affii^med, 

Oaynor,  C.  J.,  Ladd  and  Salinger,  J.T.,  concur. 


William  H.  Upton,  Appellant,  v.  Lucy  B.  Smith,  Appellee. 

SPBOmC  PEBFOBMANOE:     Defective  Abstract  of  Good  TiUe  as 

1  Defense.  An  abstract  of  title  sufficient  to  satisfy  a  contract  call- 
ing for  "good  title"  must  show  a  fee — a  marketable  title,  which 
can  be  again  sold  to  a  person  of  reasonable  prudence.  Record 
abstract  of  title  reviewed,  and  held  not  good,  because  of  (a) 
indeflniteness  of  title,  (b)  want  of  title  (in  part),  and  (c)  an 
outstanding  easement. 

VENDOB  AKD  PUBOHASEB:    Curing  Substantial  Defects  by  lyieaiiB 

2  of  Affidavits.  A  vendor,  obligated  to  furnish  an  abstract  of  ti- 
tle showing  "good**  title,  may  not,  "by  means  of  recorded  affi- 
davits, purge  his  title  of  substantial  defects.  (See  Sec.  2957. 
Oode,  1897.)  So  held  where  the  vendor  sought,  by  means  of  re- 
corded affidavits,  (a)  to  supply  missing  links  of  title,  and  (b) 
to  establish  adverse  possession. 

Appeal  from  Henry  District  Court. — Jambs  D.  Smyth  and 

OscAE  Hale,  Judges. 

Pdbruaby  8,  1918. 

Rehearing  Denied  May  10,  1918. 

Suit  for  specific  performance  of  a  contract  of  purchase 
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resulted  in  the  dismissal  of  the  petition.    The  plaintiff  ap- 
peals.— Affirmed. 

A.  W.  Kinkead,  for  appellant. 

-  No  appearance  for  appellee. 

Ladd^  J. — The  parties  hereto  entered  into  a  written 
agreement;  September  9^  1914,  by  the  terms  of  which  defen- 
dant undertook  to  purchase  '^Blocks  3  and  4  of  College  2d 

Addition  to  the  city  of  Mt.  Pleasant,  together 

1.  ^ciFic  with  the  alley  running  east  and  west  through 

^SS*?^S  *^^      sai^i  blocks,  and  the  west  half  of  the  60-foot 

stract  of  good  ' 

fense.**  Street  running  north  and  south  between  the 

south  half  of  said  Block  3  and  the  south  half 
of  said' Block  2  of  said  addition,  for  the  price  and  sum  of 
(2,600.  Sa[id  Upton  is  to  furnish  an  abstract  of  title  to 
said  premises,  showing  good  title  in  him  and  freedom  from 
incumbrance,  and  on  the  15th  day  of  December,  1915,  is  to 
make  and  deliver  to  said  Smith  a  good  and  sufficient  war- 
ranty deed,  when  possession  is  to  be  given  and  said  consid- 
eration paid." 

The  plaintiff  tendered  a  deed  such  as  required  by  the 
contract,  and  with  it  an  abstract  of  title;  but  defendant  re- 
fused to  perform,  and,  in  a  petition  alleging  the  above 
facts  and  continuing  the  tender  in  the  petition,  the  date  of 
performance  is  sought  to  be  corrected,  and  a  decree  of 
specific  performance  prayed. 

The  defendant  interposed  a  general  demurrer,  and  it 
was  sustained.  Thereupon,  an  amendment  to  the  petition, 
with  addenda  added  to  the  abstract,  was  filed,  and  motion 
of  defendant  to  strike  was  overruled.  A  demurrer  was  sus- 
tained on  the  grounds  of  want  of  equity,  that  the  abstract 
of  title  furnished  was  not  such  as  stipulated,  and  that  there 
had  been  unreasonable  delay  in  the  matter  of  performance 
by  jdaintiff ;  and,  as  plaintiff  elected  to  stand  on  the  ruling, 
the  petition  was  dismissed.    Only  the  ruling  on  the  suffi- 
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ciencj  of  the  abstract  of  title  need  be  considered.  By  good 
title  is  meant  nothing  less  than  an  estate  in  fee,  a  market- 
able title,  or  one  which  can  again  be  sold  to  a  reasonable 
purchaser.    Fagaa^  v.  Hook,  134  Iowa  381. 

The  term  "abstract  of  title^'  has  reference  to  the  rec- 
ord title,  and  not  to  extrinsic  evidence  thereof  and  links 
lacking  therein;  and  adverse  poesession  may  not  be  made 

or  be  supplied  and  made  matter  of  record 
2.  vbndob  and       by  the  making  and  recording  of  affidavits. 

of  ^^??t«f""  William  O.  Btevenson  became  owner  of 

the  SW14  of  Section  4  in  Township  7J 
North,  of  Bange  6,  in  Henry  County,  in  1841.  Upon  his 
-death,  title  passed  to  his  widow  and  son,  who  conveyed  by 
warranty  deed  a  tract  of  44  acres  to  Thomas  E.  Oorkhill  and 
Austin  Coleman,  on  November  6,  1854,  under  the  following 
description  : 

"Com.  20  Chains  S.  of  NE  cor.  SW  l^  Section  4-71-6,  W- 
iO  chains^  8. 11  chains,  E.  40  chains,  N.  11  chains  to  p.  B.,  44 
a." 

Coleman  conveyed  all  his  interest  therein  to  Corkhill, 
and  the  latter,  on  Mlarch  1,  1856,  deeded  to  William  Kneen 
land  described  as  "com.  Com.  at  NE  cor.  of  44  acres  con- 
veyed by  James  Putnam  and  wife  and  Diana  Smith  to  T.  E. 
Corkhill  and  Austin  Coleman  in  Nov.,  1854,  S.  151^^  feet, 
W.  69.7  rods,  N.  15iy2  feet,  E.  69.7  rods  to  p.  b.,  4  acres." 
A  few  days  later,  he  conveyed  to  Hugh  Gibson  a  tract  of 
same  dimensions,  immediately  south  of  the  above,  and  Gib- 
son transferred  the  same  to  Kneen.  In  the  month  following, 
Thomas  E.  Corkhill  executed  a  deed  to  Kneen,  with  descrip- 
tion  following: 

"About  11/4  acres  lying  next  W.  of  and  adjoining  a 
tract  of  8  acres  sold  by  T.  E.  Corkhill  to  said  Kneen  and 
Hugh  Gibson,  in  the  NE  comer  of  the  tract  of  44  acres  pur- 
chased by  T.  E.  Corkhill  and  A.  Coleman  from  James  Put- 
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nam  and  wife  and  others;  the  said  1^  acres' lies  E.  of  land 
sold  to  McDivitt  and  W:  H.  Gorkhill.  We  convey  this  sub- 
ject to  right  of  way  of  William  H.  Ctarkhill,  A.  McDivitt  and 
Joseph  Brooka  according  to  their  several  contracts  in  that 
respect.  Also  we  quitclaim  to  said  Wm.  Kneen  all  onr  in- 
terest in  the  N^  of  a  strip  of  land  60  feet  wide  lying  B.  of 
and  adjoining  the  above  mentioned  8  acres,  and  the  above 
IVi  acres." 
.  Kneen  caused  a  plat  known  as  College  2d  Addition  tu 
Mt.  Pleasant  to  be  filed  April  23,  1857,  commencing  at  the 
NE  comer  of  the  SB14  SW14  of  the  section  marked  A  on 


said  plat.  It  will  be  obsened  that  Kneen  acquired  of  Cork- 
hill  and  Gibson  a  strip  of  land  303  feet  wide  aod  69.7  rods 
long,  with  the  northeast  corner  corresponding  with  "A"  on 
the  plat,  but  about  10  rods  longer  than  this  strip:  Does  the 
last  descrijitiou  quoted  include  such  area?  It  will  be  noted 
that  the  "metes  and  bounds"  are  not  given,  nor  its  area  stated 
any  more  certainly  than  "abont  V/4  acres."  The  section, 
township,  and  county  in  which  located  are  not  stated,  nor  is 
that  of  the  ii  acres  said  to  have  been  purchased  by  Corkhill 
and  Coleman,  nor  that  of  the  8  acres  sold  to  Kneen  and  Gib- 
son. It  cannot  be  assumed,  in  the  absence  of  any  showing  to 
the  contrary,  that  the  conveyances  previously  mentioned  were 
necessarily  those  intendwl.  For  all  that  api)earB,  the  convey- 
ances mentioned  may  have  bad  i-eference  to  others,  and  there 
may  have  Xteen  no  more  than  a  coinddeni-e.  Again,  the  ccui- 
veyance  was  "subject  to  right  of  way"  of  the  three  pereons 
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named,  "according  to  their  several  contracts  in  that  respect.'* 
This  charged  subsequent  purchasers  with  notice  of  the  reser- 
vation of  a  right  of  way,  and  nothing  of  record  indicated  its 
abandonment.  For  all  that  appears  of  record,  this  may  still 
exist.  In  any  event,  title  to  any  land  west  of  the  strip  ac- 
quired by  Kneen  from  Oorkhill  and  Gibson  is  not  shown  to 
have  been  in  Kneen ;  and  therefore,  in  so  far  as  the  record  in- 
dicates, Corthill  may  still  retain  ownership  of  land  desig- 
nated as  Lot  4  and  considerably  more,  and  the  easement  of 
the  right  of  way  may  continue  as  a  burden  of  the  fee.  This 
being  so,  it  cannot  be  said  that  the  abstract  exhibited  a  good 
title  in  plaintiff,  or  that  he  tendered  same,  or  that  he  was 
able  to  perform. 

The  demurrers  were  rightly  sustained,  and  the  decree 
dismissing  the  petition  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Gaynoe,  JJ.,  concur. 


E.  H.  HoYT,  Appellant,  v.  John  P.  Kebgan,  Administrator, 

Appellee. 

TAXATION:  CoUateral  Inheritance  Tax — ^Bank  Deposits  of  Non- 
resident. Bank  deposits,  in  resident  banks,  of  a  deceased  non- 
resident, whether  represented  by  a  "pass  book"  only  or  by  nego- 
tiable certificates,  are  subject  to  the  collateral  inheritance  tax 
law  of  this  state,  even  though  such  tangible  evidence  of  the 
deposits  are  kept,  at  all  times,  by  the  nonresident  owner  in  the 
state  of  his  residence,  and  even  though  such  holding  may  lead 
to  double  taxation,  to  wit,  a  tax  in  this  state  and  a  tax  in  the 
state  where  such  nonresident  resided.  (Sec.  1481-a,  Code  Snpp., 
1913.) 

Appeal  from  Clinton  District  Court. — A.  P.  Barker,  Judge. 

May  13,  191 S. 

Application  for  an  order  in  probate.    The  question  in- 
volved was  whether  certain  property  of  the  state  was  »nb- 


May  1918]  Hoyt  v.  Keegan.  593 

ject  to  a  collateral  inheritance  tax.  The  trial  court  held 
adversely  to  the  claim  of  the  treasurer  of  state  for  an  as- 
sessment of  such  tax,  and  he  has  appealed. — Reversed, 

U.  M.  Havner,  Attorney  General,  J.  W.  Kindiig,  As- 
sistant Attorney  General,  and  George  Claussen,  County 
Attorney,  for  appellant. 

Wolfe  d  Wolfe,  for  appellee. 

Evans,  J. — Henry  Breen  was,  at  the  time  of  his  de- 
cease, an  actual  resident  of  Illinois.  He  died  there  on  July 
23,  1915,  intestate.  He  left  surviving  him  neither  wife  nor 
child  nor  parent.  His  estate,  therefore,  passed  wholly  to 
collateral  heirs.  The  principal  administration  upon  his 
estate  was  had  in  the  state  of  Illinois.  At  the  time  of  his 
death,  and  for  some  time  prior  thereto,  he  held  a  certificate 
of  deposit,  in  the  usual  form,  of  one  of  the  banks  of  Clinton, 
Iowa,  for  f  1,518.  He  also  had  on  deposit  in  a  savings  bank 
at  Clinton,  Iowa,  the  sum  of  f6,207,  which  was  evidenced 
by  a  savings  bank  pass  book.  This  pass  book  and  the  cer- 
tificate were  at  all  times  kept  by  the  deceased,  in  his  life- 
time, in  his  actual. possession  in  Illinois.  Because  of  these 
deposits,  ancillary  administration  was  had  in  the  probate 
court  of  Clinton  County,  Iowa.  An  administrator  was  ap- 
pointed by  such  court,  who  collected  the  funds  in  question 
and  reported  the  same,  and  applied  for  an  order  authorizing 
him  to  pay  the  same  to  the  Illinois  administrator.  In  re- 
sistance to  such  application,  the  treasurer  of  state  appeared, 
and  claimed  the  statutoiy  tax  upon  collateral  inheritances, 
to  the  extent  of  five  per  cent  of  the  fund  thus  collected  by 
the  ancillary  administrator.  The  question,  therefore,  is 
whether  these  funds  came  within  the  jurisdiction  of  the 
courts  of  this  state,  within  the  meaning  of  Section  1481 -a, 
Code  Supplement,  1913,  and  became  thereby  subject  to 
such  tax,  notwithstanding  that  the  deceased  was  an  actual 
resident  of  Hlinois.     The  certificate  of  deposit  ir  not  set 
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out  in  the  record,  but  it  seems  to  be  conceded  that  it  was, 
in  form,  a  negotiable  instrument.  The  pass  book  was  not 
a  negotiable  instrument. 

In  determining  the  actual  situs  of  choses  in  action  as 
personal  property,  some  authorities  distinguish  between 
negotiable  paper  and  the  non-negotiable  evidences  of  in- 
debtedness. We  shall,  therefore,  consider  the  two  items 
involved  herein  separately,  and  will  take  up  first  the  item 
evidenced  by  the  pass  book. 

I.  We  have  to  do  with  Section  1481-a,  Code  Supple- 
ment, 1913.  This  section  purports  to  subject  to  the  collat- 
eral inheritance  tax  the  ^^estates  of  all  deceased  persona, 
whether  they  be  inhabitants  of  this  state  or  not,  and 
whether  such  estate  consists  of  real,  personal  or  mixed 
property,  tangible  or  intangible,  and  any  interest  in,  or  in- 
come from  any  such  estate  or  property,  which  property  is, 
at  the  death  of  the  decedent  owner,  within  this  state  or  is 
subject  to,  or  thereafter,  for  the  purpose  of  distribution,  is 
brought  within  this  state  and  becomes  subject  to  the  juris- 
diction of  the  courts  of  this  state.     *     *    *" 

This  statute  appears  to  be  identical  with  a  corres- 
ponding statute  of  the  state  of  New  York,  and  is  said  to 
have  been  borrowed  therefrom.  In  re  Estate  of  Adams,  167 
Iowa  382.  It  has  been  held  repeatedly,  in  the  state  of  Nefw 
York,  that  bank  deposits  of  nonresidents  in  the  taxiqg  state 
come  within  the  operation  of  this  statute.  In  re  Estate  of 
Romaine,  127  N.  Y.  80  (27  N.  E.  759) ;  In  re  Estate  of 
Whiting,  150  N.  Y.  27  (44  N.  E.  715) ;  In  re  Houdayer,  130 
N.  Y.  37  (44  N.  E.  718).  The  Supreme  Court  of  the  United 
States  has  held  to  the  same  effect.  Blackstone  v.  Miller, 
188  U.  S.  189.  The  same  holding  has  been  announced  by 
the  courts  of  Illinois,  Massachusetts,  Maryland,  and  Minn- 
esota. People  v.  CMffith,  245  111.  532 ;  Kennedy  v.  Hodges, 
215  Mass.  112;  State  v.  Dalrymple,  70  Md.  294;  State  ej? 
rel  Oraff  v.  Probate  Court,  128  Minn.  371  (150  N.  W.  1094). 
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The  general  ground  of  the  holding  may  be  Indicated  by  a 
few  excerpts  from  the  cases. 

"The  question  then  is  narrowed  to  whether  a  distinc- 
tion is  to  be  taken  between  tangible  chattels  and  the  de- 
posit in  this  case.  There  is  no  doubt  that  courts  in  New 
York  and  elsewhere  have  been  loath  to  recognize  a  distinc- 
tion for  taxing  purposes  between  what  commonly  is  called 
money  in  the  bank  and  actual  coin  in  the  pocket  The  prac- 
tical similarity,  more  or  less,  has  obliterated  the  legal  dif- 
ference. [Citing  authorities.]  In  view  of  these  cases,  and 
the  decision  in  the  present  case  which  followed  them,  a  not 
very  successful  attempt  was  made  to  show  that,  by.  reason 
of  the  facts  that  we  have  mentioned,  and  others,  the  de- 
posit here  was  unlike  an  ordinary  deposit  in  a  bank.  We 
shall  not  stop  to  discuss  this  aspect  of  the  case,  because  we 
prefer  to  decide  it  upon  a  broader  view.  If  the  transfer  of 
the  deposit  necessarily  depends  upon  and  involves  the  law 
of  New  York  for  its  exercise,  or,  in  other  words,  if  the  trans- 
fer is  subject  to  the  power  of  the  state  of  New  York,  then 
New  York  may  subject  the  transfer  to  a  tax.  [Citing  au- 
thorities.] But  it  is  plain  that  the  transfer  does  depend 
'  upon  the  law  of  New  York,  not  because  of  any  theoretical 
speculation  concerning  the  whereabouts  of  the  debt,  but  be- 
cause of  the  practical  fact  of  its  power  over  the  person  of 
the  debtor.  ♦  ♦  ♦  What  gives  the  debts  validity?  Noth- 
ing but  the  fact  that  the  law  of  the  place  where  the  debtor 
is  will  make  him  pay.  It  does  not  matter  that  the  law 
would  not  need  to  be  invoked  in  the  particular  case. 
•  *  •  So,  again,  what  enables  any  other  than  the  very 
creditor  in  proper  person  to  collect  the  debt?  The  law  of 
the  same  place.  ♦  ♦  ♦  Power  over  the  person  of  the 
debtor  confers  jurisdiction,  we  repeat.  And  this  being  so, 
we  perceive  no  better  reason  for  denying  the  right  of  New 
Tork  to  impose  a  succession  tax  on  debts  owed  by  its  citi- 
zen than  upon  tangible  chattels  found  within  the  state  at 
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the  time  of  the  death.  The  maxim  mohilia  sequuntur  per- 
sonam has  no  more  truth  in  the  one  case  than  in  the  other. 
When  logic  and  the  policy  of  the  state  conflict  with  a  fiction 
due  to  historic  tradition,  the  fiction  must  give  way."  Black- 
stone  V.  Miller,  188  U.  S.  189. 

'^The  decedent  brought  his  money  into  this  state,  de> 
posited  it  in  a  bank  here,  and  left  it  here  until  it  should 
suit  his  convenience  to  come  back  and  get  it,    *    *     *     If 
he  had  deposited  in  specie^  to  be  returned  i»  specie,  there 
can  be  no  doubt  that  the  money  would  be  property  in  this 
state^  subject  to  taxation.     But  instead,  he  did  as  business 
men  generally  do,  deposited  his  money  in  the  usual  way, 
knowing  that  not  the  same,  but  the  equivalent,  would  be 
returned  to  him  upon  demand.    While  the  relation  of  debt- 
or and  creditor  technically  existed,  practically  he'  had  his 
money  in  the  bank,  and  could  come  and  get  it  when  he 
wanted  it.    It  was  an  investment  in  this  state,  subject  to 
attachment  by   creditors.     If  not  voluntarily   repaid,    he 
could  compel  payment  through  the  courts  of  this  state. 
The  depository  was  a  resident  corporation,  and  the  receiv- 
ing, and  retaining  of  the  money  were  corporate  acts  in  this 
stsite.     Its  repayment  would  be  a  corporate  act  in  this 
state.    Every  right  springing  from  the  deposit  was  created 
by  the  laws  of  this  state.     Every  act  out  of  which  those 
rights  arose  was  done  in  this  state;  in  order  to  enforce 
those  rights,  it  was  necessary  for  him  to  come  into  this 
state;  conceding  that  the  deposit  was  a  debt,  conceding 
for  all  practical  purposes  and  in  every  reasonable  sense, 
that  it  was  intangible,  still  it  was  property  in  this  state, 
within  the  meaning  of  the  Transfer  Tax  Act."    Estate  of 
Houdayer,  150  N.  Y.  37. 

The  foregoing  is  quite  in  harmony  with  the  utterances 
of  this  court  in  Hunt  v.  Hopley,  120  Iowa  695,  Heinz  d 
Fisher  v.  Board,  121  Iowa  445,  upon  an  analogous  question. 
It  is  urged  that  such  a  rule  results  in  double  taxation. 
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This  is  doubtless  true,  in  a  very  practical  sense.  And  yet 
it  has  uniformly  been  held  that  it  is  not  double  taxation  iu 
a  constitutional  sense.  In  re  JlartmaUy  70  N.  J.  Eq.  G64 
(62  Atl.  560) ;  Hopkin's  Appeal,  77  Conn.  644  (60  Atl.  657) ; 
In  re  Daly,  182  N.  Y.  524  (74  N.  E.  1116). 

It  must  be  conceded,  also,  that  there  is  a  measure  of 
inconsistency  on  the  part  of  the  taxing  power,  in  the  dilffer- 
ent  rules  applied  as  against  the  resident  and  the  nonresi- 
dent, in  fixing  the  legal  situs  of  intangible  personal  proper- 
ty. As  agajnst  the  resident,  it  attaches  the  personal  prop- 
erty to  his  person,  and  fixes  the  legal  situs  thereof  within 
the  state,  even  though  the  actual  situs  be  in  another  state. 
As  against  the  nonresident,  it  separates  the  property  from 
the  person  of  the  owner,  and  fixes  upon  the  actual  situs  "^ 
thereof  as  the  legal  situs,  regardless  of  the  domicile  of  the 
owner.  As  to  this  exercise  of  power  and  the  method  there- 
of, the  Supreme  Court  of  the  United  States  has  said  : 

"No  doubt  this  power  on  the  part  of  two  states  to  tax 
on  different  and  more  or  less  inconsistent  principles  leads 
to  some  hardship.  It  may  be  regretted,  also,  that  one  and 
the  same  state  should  be  seen  taxing,  on  the  one  ,hand,  ac- 
cording to  the  fact  of  power,  and,  6n  the  other,  at  the  same 
time,  according  to  the  fiction  that,  in  successions  after 
death,  mohilia  sequuntur  pei^sonam,  and  domicil  governs 
the  whole.  But  those  inconsistencies  infringe  no  rule  of 
constitutional  law."    Bluckstone  v.  Miller^  188  U.  S.  189. 

That  personal  property  of  the  testator  domiciled  in 
New  Jersey  is  located  in  New  York,  and  is  subject  to  the 
payment  of  a  succession  tax  there,  does,  not  prevent  the 
exaction  of  a  succession  tax  with  respect  thereto  by  New 
Jersey.  In  re  Estate  of  Hartman,  70  N.  J.  Eq.  664  (62  Atl. 
560).  The  court  said  that  it  was  apparent  that,  if  the  as- 
seBsonent  of  the  tax  in  New  Jersey  b^  sustained,  the  result 
will  be  the  requirement  of  the  payment  of  two  taxes  of  like 
character  by  the  same  legatees  for  the  right  of  succession  to 
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the  gifts  of  the  testatrix;  but  that  this  unfortunate  situa- 
tion cannot  control  the  determination  of  the  questions  pre- 
sented, for  such  a  condition  frequently  arises,  and,  while 
its  presence  always  induces  most  careful  consideration  on 
the  part  of  the  court  to  find  some  legal  method  to  prevent 
it,  it  must  be  submitted  to,  unless  it  can  be  avoided  under 
settled  rules  relating  to  the  subject. 

So  it  was  held  in  Hopkin'a  Appeal ,  77  Conn.  644  (60 
Atl.  657),  that  payment  of  a  transfer  tax  to  the  state  in 
which  the  property  is  situated  does  not  prevent  the  exaction 
of  a  similar  tax  by  the  state  in  which  the  testator  was  dom< 
idled.  See,  also,  note  to  Mann  v.  Carter,  (N.  H.)  15  L.  B. 
A.  (N.  S.)  151. 

We  think  it  must  be  said  that,  under  the  clear  weight 
of  authority,  the  savings  bank  deposit  was  subject  to  the 
collatei-al  inheritance  tax,  under  our  statute. 

II.  Does  the  same  rule  apply  to  the  certificate  of  de- 
posit as  a  negotiable  paper?  We  held,  in  Qilbertson  v. 
Oliver,  129  Iowa  568,  that  negotiable  paper  held  by  a  non- 
resident in  the  state  of  his  own  domicile  was  not  subject 
to  the  tax,  even  though  the  debtor  resided  within  this  state. 
In  that  case,  Section  1467,  Code,  1897,  since  repealed,  wa« 
the  statute  under  consideration.  The  present  statute,  Sec- 
tion 1481-a,  is  more  comprehensive  and  searching  in  its 
provisions,  and  the  question  remains  whether  the  same  con- 
struction should  be  applied  to  it  as  was  applied  in  the  Gftl- 
hertaon  case  to  Section  1467.  Clearly,  it  was  not  intended 
as  a  re-enactment  of  Section  1467.  Clearly,  also,  it  was 
intended  to  reach  property  which  could  not  be  reached  un- 
der the  provisions  of  the  former  section.  The  reason  usual- 
ly given  for  making  a  distinction  between  n^otiable  and 
non-negotiable  paper  on  the  question  of  situs  of  the  prop- 
erty represented  thereby  is  that  n^otiable  paper  is  in- 
separable from  the  property  right,  and  is,  in  a  sense,  the 
property  entity ;  that  its  actual  situs,  therefore,  determines 
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the  actual  situs  of  the  intangible  property  itself;  that, 
therefore,  if  a  nonresident  has  negotiable  paper  in  his  own 
possession  in  the  state  of  his  own  domicile,  then  the  actual 
situs  of  the  property  itself  is  there.  Some  such  distinction 
is  recognized  by  the  Supreme  Court  of  the  United  States 
in  Blackatone  v.  Miller^  supra. 

There  is  also  a  question  of  public  policy  involved,  in 
that  it  imposes  a  burden  upon  the  negotiable  paper  of  the 
state  which  must,  eventually  and  indirectly,  be  borne  by 
the  debtor  residents  of  the  state.  The  question  of  public 
policy,  however,  is  one  only  for  the  consideration  of  the 
legislature. 

The  question  confronting  us  now  is  whether  a  fair  con- 
struction of  the  present  statute  will  permit  a  distinction  to 
be  made  as  between  intangible  property  represented  by  ne- 
gotiable paper  and  that  represented  otherwise^  The  reason 
for  holding  that  the  siivings  bank  deposit  came  within  the 
jurisdiction  of  the  courts  of  this  state  by  the  administra- 
tion proceedings  applies  in-  the  same  manner  and  with  the 
same  force  to  the  negotiable  certificate  of  deposit.  This 
precise  question  received  the  consideration  of  the  Supreme 
Court  of  Minnesota  in  State  v.  Probate  Court,  128  Minn. 
371  (150  N.  W.  1094),  wherein  it  was  held  that  a  distinc- 
tion was  not  permissible,  in  the  application  of  a  similar 
statute.    It  was  therein  said: 

"Whether  the  right  of  succession  to  promissory  notes 
held  by  nonresidents  is  taxable  by  the  state  having  juris- 
diction over  the  maker  does  not  appear  to  have  received 
ranch  attention  from  the  courts;  but  it  is  difficult  to  see 
ivhy  the  reasoning  which  establishes  the  right  to  tax  the 
transfer  of  an  ordinary  debt  does  not  also  establish  the 
right  to  tax  the  transfer  of  a  promissory  note,  which  is 
inerelv  an  evidence  of  the  debt.  ♦  »  •  While  there  are 
decisions  to  the  contrary,  it  is  fairly  well  settled  that  debts 
evidenced  by  promissory  notes  are  assets  at  the  domicile  of 
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the  debtor,  and  are  sufficient  to  confer  jurisdiction  for  ad- 
ministration purposes  upon  the  courts  of  such  domicile. 
The  Supreme  Court  of  the  United  States  says :  *The  general 
rule  of  law  is  well  settled  that,  for  the  purpose  of  founding 
administration,  all  simple  contract  debts  are  assets  at  the 
domicile  of  tlie  debtor,  and  that  the  locality  of  such  a  debt 
for  this  purpose  is  not  affected  by  a  bill  of  exchange  or 
promissory  note  having  been  given  for  it,  because  the  bill 
or  note  does  not  alter  the  nature  of  the  debt,  but  is  mere- 
ly evidence  of  it,  and  therefore  the  debt  is  assets  where  the 
debtor  lives,  without  regard  to  the  place  where  the  instru- 
ment is  found  or  payable.'     [Citing  authorities.]     Where 
the  courts  of  the  debtor's  domicile  have  jurisdiction  of  the 
debt  for  purposes  of  probate  administration,  it  goes  with 
out  saying  that  they  have  jurisdiction  for  the  purpose  of 
enforcing  a  succession  tax.    It  is  said  that  bonds  and  com- 
mercial paper  are  something  more  than  mere  evidences  of 
indebtedness,  and  it  has  been  held  that  they  may  be  subject 
to  a  succession  tax  by  the  state  within  whose  jurisdiction 
they  are  found,  although  neither  the  debtor  nor  the  credi- 
tor are  residents  of  such  state,  and  this  is  perhaps  true: 
but  if  so,  it  does  not  divest  the  state  having  jurisdiction  of 
the  debtor  of  any  power  possessed  by  such  state  to  enforce 
its  own  tax.     It  is  unquestioned  that  the  right  to  succeed 
to  the  ownership  of  the  property  of  a  decedent  ought  not 
to  be  burdened  with  a  double  tax,  but  it  is  equally  unques- 
tioned that,  under  some  circumstances,  both  the  state  where 
the  decedent  resided  and  the  state  where  his  property  is  lo- 
cated or  his  debtor  resides  have  power  to  impose  such  tax. 
Where  the  power  exists,  the  extent  to  which  it  shall  be  ex- 
ercised rests  exclusively  with  the  legislature.     The  deter- 
mination of  such  questions  is  outside  the  domain    of  the 
courts.     The  case  at  bar  involves  no  question  of   double 
taxation,  however,  for  the  tax  now  under  consideration  is 
the  only  tax  sought  to  be  imposed.     The  relator  must  in- 


May  1918]     Papich  v.  C,  M.  &  St.  P.  R.  Co.  6Q1 

yoke  the  law  of  Minnesota  to  obtain  the  i)ossession  and  the 
beneficial  enjoyment  of  the  property  in  question.  This  is 
true  as  to  all  the  sorts  of  property  here  involved,  and  we  are 
of  the  opinion  that  the  state  has  power,  in  respect  to  all 
such  property,  to  tax  the  right  to  succeed  to  the  owner- 
ship thereof." 

The  sweeping  provisions  of  our  f^resent  statute  indi- 
cate an  intent  of  the  legislature  to  exercise  the  full  taxing 
power  of  the  state  as  respects  all  forms  of  property  coming 
within  the  jurisdiction  of  the  courts  of  the  state.  Under 
these  provisions,  we  see  no  way  to  withhold  the  application 
thereof  from  negotiable  paper. 

We  think,  therefore,  that  both  items  involved  in  the 
controversy  were  subject  to  the  tax  claimed.  The  order  of 
the  trial  court  is,  therefore,  reversed. — Reversed  and  re- 
manded. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Stanko  Papich,  Appellant,  v.  Chicago,  Milwaukee  &  St. 

Paul  Kailway   Company,   Appellee. 

RAJItBOADS:    Measure  of  Duty  to  Trespasser.    A  railway  company 

1  Is  under  no  obligation,  before  it  suddenly  or  violently  moves 
Its  care,  (a)  to  provide  a  guard  to  warn  unknown  tres- 
passers who  may  be  on  or  about  the  cars,  or  (b)  to  inspect  it8 
cars  in  order  to  discover  such  trespassers,  or  (c)  to  give 
warning  signals  in  order  that  such  trespassers  may  be  ap- 
prised of  their  danger.  Duty  of  care  toward  a  trespasser  arises 
only  after  his  position  of  peril  is  actually  disoovered.  So  held 
where  a  six-year-old  boy  was  crawling  under  a  cv  which 
blocked  his  passage. 

RAZLSOADS:     Temporary  Withdrawal  of  License.    An  implied  11- 

2  cense  to  cross  a  railway  track  Is  ipso  facto  withdrawn  by  the 
act  of  placing  and  maintaining  cars  on  the  track  and  across 
said  licensed  way. 
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SAILBOADS:    Scope  of  license.    Long-continued  practice  of  allow- 

3  ing  children  to  play  within  railway  yards  and  to  pick  up  coal 
that  was  dropped  upon  and  along  the  side  of  the  tracks  may 
not  be  construed  into  a  license  or  invitation  to  a  six-year-old 
boy  to  crawl  under  the  cars  in  order  to  reach  his  home. 

RAHiBOADS:    LicemMes  and  Trespassenu    Bare  licensees  and  tres- 

4  passers  stand  on  the  same  footing,  as  regards  the  care  exacted 
in  avoiding  injury  ^o  them. 

BAnJtOABS:     Treq;»a8ser'8  Freedom  ftom  Contributory  Nefi^ence. 

5  A  child  of  tender  years  may  be  a  trespasser,  and  dealt  with  ac- 
cordingly, even  though,  he  is  not  guilty  of  contributory  negli- 
gence. 

Appeal  from  Polk  District  Court. — ^Wm.  H.  McHbnry, 

Judge. 

May  13,  1918. 

Suit  by  appellant  to  recover  for  injuries  sustained  by 
his  minor  son.  Verdict  was  directed  for  defendant,  and 
plaintiff  appeals. — Affirmed. 

A.  H.  Hoffmann  and  Chiy  A.  Miller,  for  appellant. 

Cook,  Hughes  d  Sutherland  and  O.  M-  Brockett,  for 
appellee. 

Salinger,  J. — I.  A  boy  something  like  six  years  old 
left  ice  whereon  he  was  playing,  to  go  home.  He  traveled 
a  path  which  crossed  the  tracks  of  the  defendant,  and  we 

may  assume,  for  present  purposes,  this  path 
1.  bailboads  :         was  a  licensed  one.    It  is  alleged  that,  when 

measure  of  -^  ^ 

pasLp.^  *"*"       he    reached    the    tracks,    he    found    them 

blocked  by  cars  placed  there  by  defendant, 
and  that  he  "thereupon  attempted  to  crawl  or  pass  under 
said  empty  coal  car  ♦  ♦  •  when  the  defendant  backed 
a  line  of  cars  with  an  engine  attached  thereto  down 
said  side  track  and  struck  the  said  line  of  cars  standing  on 
said  side  track  *  *  *  and  set  the  same  in  motion ;"  aud  so 
he  was  injured.    The  evidence  shows  that  there  were  cars 


May  1918]    Papich  v.  C,  M.  &  St.  P.  R.  Ck).  603 

across  this  path ;  and  that  the  train  moved  upon  and  struck 
them  at  a  speed  of  some  six  miles  an  hour,  without  ringing 
a  bell  or  giving  a  whistle  or  any  other  signal,  and  that  there 
was  no  watchman. 

Eliminating  from  present  consideration  the  alleged  li- 
cense; the  absence  of  warning  by  bell,  whistle,  or  other 
signal;  that  no  watchman  was  present  to  drive  the  child 
from  beneath  the  cars;  and  the  claim  that  the  backing 
against  the  standing  cars  was  at  excessive  speed ;  and  some 
other  claims  of  appellant, — and  we  have  the  case  of  a  six- 
year-old  boy  who  was  hurt  while  crawling  under  a  freight 
car  that  was  blocking  his  way  across  the  track.  To  be 
sure,  the  petition  adds  the  highly  material  claim  that  the 
employees  of  defendant  saw  him  while  yenturing  on  this 
perilous  undertaking.  But  there  is  no  evidence  to  support 
the  claim. 

If  the  aforesaid  eliminations  are  made,  it  will  not  meet 
the  necessities  of  plaintiff's  case  if  the  evidence  sustained 
the  claim  that,  had  reasonable  diligence  been  used,  the  boy 
might  have  been  seen  in  time  to  save  him  from  injury.  With 
said  matters  eliminated,  defendant  owed  the  boy  no  duty 
save  to  avoid  injuring  him  wantonly, — to  save  him  from 
injury  if  his  attempt  to  go  under  the  car  was  seen  in  time 
to  save  him.  It  is  the  settled  law,  as  to  infants  as  well  as 
adults,  that,  if  one  is  injured  by  going  under  cars  which 
may  be  moved  at  any  time,  he  must  be  dealt  with  as  a  tres- 
passer. Thomas  v.  Chicago,  M,  d  Bt  P,  R,  Co.,  93  Iowa 
248,  253;  same  case,  103  Iowa  667;  same  case,  114  Iowa  169, 
173.  The  only  duty  owing  such  a  trespasser  is  to  refrain 
from  wilfully  injuring  him  after  his  peril  is  perceived,  if 
there  then  be  time  to  avoid  his  injury.  Prom  the  vast  num- 
ber of  cases  supporting  this  proposition,  we  select  a  few. 
See  Thomas  v,  Chicago,  M.  d  8t  P.  R,  Co.,  93  Iowa  248,  at 
252 ;  Bourrett  v.  Chicago,  M.  d  St  P.  R.  Co.,  152  Iowa  579, 
582 ;  Oregory  v.  Wabash  R.  Co.,  126  Iowa  230 ;  Chrystal  v. 
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Troy  d  B.  R.  Co.,  105  N.  Y.  164  (11  N.  B.  380).     In  Masm 
p.  OMcago,  R,  1\  d  P.  R.  Co.,  68  Iowa  602,  it  is  said : 

•  "But  the  plaintiff  contends  that  the  boy  might  and 
should  have  been  discovered  sooner.  It  seems  not  improba- 
ble that  he  might  have  been  discovered  a  little  sooner,  but 
no  locomotive  engineer  is  bound  to  watch  out  for  trespas- 
sers upon  the  track.  The  company  does  not  owe  trespas- 
sers that  kind  of  care,^' — and  that  this  has  been  settled  by 
repeated  adjudications,  citing  them. 

An  infant  may  not  recover  unless  the  n^ligence  of  the 
owner  was  wanton,  or  evinced  an  indifference  to  the  plain- 
tiff's safety  after  bis  position  of  peril  is  discovered. 
Gwytm  V.  Duffield,  66  Iowa  708,  718.  In  some  way,  it 
must  appear  there  was  actual  knowledge^  not  mere- 
ly that  there  was  means  of  knowledge.  Dale  v,  Colfax 
Cons.  Coal  Co.,  131  Iowa  67.  It  is  not  enough  to  show  the 
trespasser  ought  to  have  been  seen.  It  must  appear  he  ac- 
tually was  seen,  and  that  his  peril  was  appreciated  long 
enough  before  the  accident  to  have  enabled  the  defendant 
to  avoid  injuring  him.  Purcell  v.  Chicago  d  N.  W.  R.  Co., 
117  Iowa  667;  Earl  v.  Chicago,  R.  1.  d  P.  R.  Co.,  109  Iowa 
14. 

Since  no  duty  to  the  trespasser  arises  until  he  is  actu- 
ally seen,  it.  follows  of  necessity  no  care  is  due  him  before 
his  peril  is  known.  On  that  theory,  the  general  rule  has 
been  worked  out  that  an  owner  of  property  trespassed  upon 
is  not  liable  for  an  injury  resulting  from  the  trespass  mere- 
ly because  care  might  have  successfully  guarded  against 
such  injury.  Hounsell  v.  ^myth,  7  C.  B.  (N.  S.)  731  ;  Har- 
grea/oes  v.  Deacon,  25  Mich.  1 ;  Ckivin  v.  City  of  Chicago,  07 
111.  66,  68;  Bishop  v.  Union  R.  Co.,  14  R.  T.  314,  at  318. 
Therefore,  we  held  in  Thomas  v.  Chicago,  M.  d  8t.  P.  R,  Co., 
93  Iowa  248,  at  252,  that  the  company  is  not  required  to 
keep  a  lookout  for  trespassers.  It  was  said  in  Bishop  r. 
Union  R.  Co.,  14  R.  I.  314,  at  318,  that  one  is  not  bound  to 
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employ  a  watchman  to  guard  cars  from  an  intrusion  dur- 
ing transit  which  is  the  result  of  a  momentary  impulse  on 
part  of  a^  child ;  and  that,  ordinarily,  one  who  is  using  his 
property  in  a  public  place  is  not  obliged  to  employ  a  special 
guard  to  protect  same  from  the  intrusion  of  children,  mere- 
ly because  an  intruding  child  may  be  injured^by  intruding. 
See  also  Lygo  v.  Netvbold,  9  Ex.  Rep.  302;  Austin  t?.  Crreat 
Western  R,  Co.,  L.  R.  2  Q.  B.  442,  446.  In  a  very  large 
number  of  cases,  including  cases  in  this  jurisdiction,  it  is 
held  the  company  is  not  bound  to  have  safeguards,  say 
fences,  to  keep  children  off  of  its  tracks  and  cars.  A  prop- 
erty owner  need  not  guard  against  injury  to  a  venturesome 
boy,  merely  because  it  is  possible  for  him  to  get  into  the 
zone  of  danger.  Anderson  v.  Ft.  Dodge,  D,  M,  d  S,  R.  Co,, 
150  Iowa  465;  Masser  v,  Chicago,  R.  I.  d  P.  R,  Co.,  68  Iowa 
602;  Merryman  v.  Chicago,  R.  I.  d  P.  R.  Co.,  85  Iowa  634; 
Carson  v.  Chicago,  R.  T.  d  P.  R.  Co.,  96  Iowa  583;  Keefe 
V.  NarraganseU  Elec.  L.  Co.,  21  R.  I.  575  (43  Atl.  542)  ; 
SulUvan  v.  Boston  d  A.  R.  Co.,  156  Mass.  378  (31  N.  E. 
128).  It  i^  held  in  Chicago  d  A.  R.  Co.  v.  McLoAigMin,  47 
111.  265,  that  it  is  no  part  of  the  duty  of  the  railroad  to 
maintain  a  guard  over  cars  left  standing  upon  its  tracks, 
in  order  to  keep  children  playittg  about  them  from  getting 
upon  or  under  them.  It  is  not  negligence  for  a  railroad 
company  to  omit  keeping  a  lookout  to  prevent  boys  from 
swinging  on  ladders  on  its  slowly  moving  freight  trains. 
Catlett  V.  Railway  Co.,  57  Ark.  461  (21  S.  W.  1062). 

It  follows  that  there  was  here  no  duty  to  give  warning 
that  the  cars  were  about  to  be  moved.  Brackett  v.  Louis- 
wile  d  N.  R.  Co.,  (Ky.)  Ill  S.  W.  710;  Schmidt  v.  Pennsyl- 
vania R.  Co.,  181  Fed.  83;  Pennsylvama  R.  Co.  v.  Martvn, 
(C.  C.  A.)  Ill  Fed.  586.  As  to  adults  who  attempt  to  go 
under  cars,  and  the  like,  it  is  the  rule  that  there  is  no  duty 
to  signal  by  bell,  whistle,  or  to.  give  warning  in  any  other 
way.  See  Smith  v.  C,  R.  I.  d  P.  R.  Co.,  55  Iowa  33 ;  3  El 
liott  on  Railroads  (2d  Ed.),  Section  1169;  Oulf,  C.  d  8.  F. 
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R.  Co.  V.  Dees,  U  Okla.  118  (143  Pac.  852) ;  Piatt  v.  Vkkit 
Iv/rg,  8.  d  P.  R.  Co.,  134  La,  444  (64  So.  282) ;  BrackeU  v. 
Louisville  &  N.  R.  Co.,  (Ky.)  Ill  S.  W.  710;  SdHmidt  t?. 
Pennsylvania  R.  Co.,  181  Fed.  83;  Pennsylvania  R.  Co. 
V.  Martin,  (C.  C.  A.)  Ill  Fed.  586;  Wherry  v.  Duluth,  M. 
&  N.  R.  Co.,  64  Minn.  415  (67  N.  W.  223) ;  CUcago  d  A.  R. 
Co.  V.  McLwughlin,  47  111.  265.  And  the  rule  applies  to  in- 
fant trespassers.  See  Philadelphia  d  R.  R.  Co.  v.  HummeU, 
44  Pa,  St.  375;  Brown  v.  Lynn,  7  Casey  (Pa.)  510;  Reeves 
V.  Delaware,  L.  d  W.  R.  Co.,  6  Casey  (Pa.)  454.  It  will  not 
create  liability  that  the  standing  cars  were  approached  by 
a  train  moving  at  the  rate  of  some  six  miles  an  hour  {Barry 
^  V.  Burlington  R.  d  L.  Co.,  119  Iowa  62,  at  63),  nor  that 

snch  train  was  moved  violently  {DUlon  v.  Iowa  Cent.  R. 
-  Co.,  118  Iowa  645).  Nor  does  it  matter  that  onr  statutes 
prohibit  the  obstructing  of  public  roads,  private  ways, 
commons,  and  landing  places.  He  who  attempts  to  pass 
between  cars  coupled  to  an  engine  that  is  standing  still 
cannot  recover  on  the  ground  that  the  train  was  blocking 
a  street  or  passage  way  for  an  unreasonable  length  of  time. 
Piatt  V.  Viokshurg,  8.  d  P.  R.  Co.,  134  La.  444  (64  So.  282). 

There  is  dispute  as  to  which  of  the  parties  has  the  bur- 
den of  proof  on  whether  inspection  was  made.  What  we 
have  already  said  settles  that  this  is  an  immaterial  dis- 
pute, because  the  company  was  under  no  duty  to  make  an 
inspection.  We  have  to  add  to  what  has  been  said  that  the 
duty  to  look  out  does  not  exist  as  to  looking  under  cars 
or  into  openings  between  cars.  See  Hehard  v.  Mahie,  98 
lU.  App.  543 ;  Peters  v.  Bowman,  115  Cal.  345  (47  Pac.  598, 
at  599);  Gamer  v.  Trumbull,  (C.  C.  A.)  94  Fed.  321; 
Teakle  v.  8an  Pedro,  L.  A.  d  8.  L.  R.  Co.,  32  Utah  276  (90 
Pac.  402). 

1-a. 

We  now  reach  whether  any  matters  thus  far  eliminated 
from  consideration  make  for  plaintiff  a  case  for  a  jury. 
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Appellant  cites  cases  that  there  is  liability  where  there 
is  sufficient  invitation  of  the  action  of  the  child  by  means 
of  tempting  his  childish  instincts.  Bishop  v.  Union  R.  Co., 
14  B.  I.  314,  at  321.  And  he  cites  other  cases,  of  which 
Lynch  V.  Nurdin,  1  Adolphus  and  Ellis  (N.  S.)  29,  Louis- 
mile  d  N.  R.  Co.  V.  Popp,  96  Ky.  99  (27  S.  W.  992),  Cleve- 
land, etc.,  R.  Co.  V.  Means,  59  Ind.  App.  383  (104  N.  E.  785), 
are  fair  samples.  On  analysis,  these  cases  involve  "attrac- 
tive nuisances."  But  appellant  does  not  claim  to  be,  in 
strictness,  within  the  attractive  nuisance  and  turntable 
case^.  And  an  analysis  of  his  argument  discloses  he  con- 
cedes that  the  mere  placing  of  an  empty  coal  car  on  a  side 
track  does  not  bring  his  case  within  those  cases.  The  di- 
gests overflow  with  cases  holding  with  this  concession,  and 
that  things  like  an  empty  coal  car  placed  on  a  track  are 
not  an  attractive  nuisance. 

To  be  sure,  it  is  alleged  that,  when  the  boy  was  at- 
tempting to  crawl  under  the  empty  car,  he  stopped  to  play 
with  an  air  brake  apparatus  attached  to  the  same.  Now, 
it  is  confessed  that  the  record  does  not  disclose  what  the 
boy  was  doing  at  the  time  when  he  was  injured,  or  whether 
he  was  playing  with  the  air  brake;  that  there  was  an  at- 
tempt to  show  by  him  just  what  he  was  doing  when  hurt; 
but  that  his  testimony  was  excluded  because  of  his  incom- 
petency as  a  witness.  In  addition,  the  petition  excludes 
attraction  by  the  apparatus  by  declaring  that  the  purpose 
of  ^oing  under  the  car  was  to  get  home. 

lb 

Appellant  concedes  that  a  license  to  use  the  path  was 
not  a  license  to  go  under  the  car;  and  the  law  so  says.  And 
whatever  license  there  was  to  cross  the  tracks  on  the  path 
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was  suspended  for  such  time  as  the  railroad 
•  company  obstructed  such  path  by  using  it 

<wa    XvAILiROADd  • 

drawS^of  ^"^"   ^^^  Standing  cars.    Wagner  v.  Chicago  d  N, 
license.  |^/  ^   q^^  ^22  lowa  360 ;  Central  R.  Co.  v. 

Rylee,  87  Ga.  491  (13  S.  E.  584) .  In' the  last 
case,  it  is  held  that  nothing  but  an  express  license  to  go 
under  a  car  or  the  like  will  avail,  because  it  is  unreason- 
able to  hold  the  company  bound  by  an  implied  license  while 
it  is  occupying  the  track  with  its  own' cars;  that  it  would 
be  unreasonable  to  hold  it  had  agreed  others  might  have  a 
joint  occupancy  of  the  track  during  the  time  the  domyany 
was  using  it  for  its  own  purposes.  It  is  added  the  practice 
of  going  under  cars  is  so  dangerous  that  there  can  be  no 
implied  licence  to  do  so.  There  is  still  no  case  for  a  jury. 
II.  We  do  not  understand  appellant  is  denying  any  of 
the  pronouncements  we  have  thus  far  made.  His  argument 
is  a  confession  and  avoidance,  to  the  effect  that  certain  past 

conduct  permitted  and  invited  by  defend- 

3.  bailboads  :         ^nit  makes  the  aforesaid  rules  inapplicable. 

•  Mcenee?  For  one  thing,   he  claims  that,  for  years 

past,  children  played  and  gathered  coal  be- 
neath the  cars  of  the  defendant ;  that  this  was  known,  and 
that  the  children  had  been  driven  out  many  times;  that 
persons  generally  facilitated  journeys  toward  their  homes 
by  passing  under  cai*s  standing  at  the  point  where  the  boy 
was  hurt,  and  at  other  points  on  the  tracks.  It  suffices  to 
say  there  is  no  evidence  to  sustain  either  of  these  claims. 

But  we  may  assume  there  was  sufficient  evidence  to  jus- 
tify a  jury  in  finding  that  children  had  for  years  played 
around  and  in  cars,  and  congregated,  loitered,  and  played 
in  the  yards,  to  pick  up  coal  around  cars;  that  they  were 
in  the  habit  of  dumping  hoppers  on  cars,  and  then  picking 
up  the  dropped  coal;  that  they  picked  coal  found  on  the 
side  of  the  cars  and  took  it  home ;  that  for  years  coal  has. 
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in  various  ways,  dropped  upon  the  track,  and  was  allowed 
to  remain  there  for  children  to  pick  up;  that,  while  they 
were  at  times  driven  away,  the  very  crew  who  injured  this 
boy  knew  that,  in  the  past,  children  had  been  permitted 
and  invited  to  pick  up  dropped  coal  and  to  play  about  the 
cars;  and  that  this  very  crew  and  others  had,  in  the  past, 
invited  children  to  pick  coal,  either  out  of  the  cars  or  from 
where  it 'had  been  dumped  from  the  cars  and  beside  the 
track.  What  is  the  effect  if  all  this  be  so?  Assume  all 
this  constituted  an  attractive  nuisance.  This  nuisance  did 
not  injure  this  boy.  None  of  these  attractions  were  pres- 
ent when  he  crawled  under  the  car,  and  the  petition  itself 
alleges  that  the  inducing  motive  was  to  reach  home. 

Standing  alone,  these  past  practices  amount  to  a  course 
of  long-permitted  use  which  does  not  include  going  under 
cars.  It  is  doubtful  whether  the  knowledge  that  such  prac- 
tices had  been  indulged  in  could,  under  any  circumstances, 
constitute  either  a  license  or  an  invitation  to  go  under  cars 
at  a  future  time.  In  effect.  Central  R,  C(m  v.  Rylee,  87  Ga. 
491  (13  S.  E.  584),  holds  there  can  be  no  license  to  indulge 
in  such  a  dangerous  joint  use  of  the  track.  Be  that  as  it 
may,  it  is  clearly  settled  that  these  past  practices  consti- 
tuted no  such  license,  and  gave  no  invitation  for  the  boy 
to  go  under  the  car.  The  most  that  has  been  said  for  the 
side  of  the  plaintiff  is  an  implication  in  Morrissey  v.  East- 
ern R.  Co.,  126  Mass.  377,  that  either  inducement  or  im- 
plied invitation  may  suffice  as  to  an  infant  who  is  using 
the  track  as  a  playground.  Be  that  as  it  may,  these  past 
practices  constituted  neither  inducement  nor  implied  in- 
vitation to  crawl  under  the  car  for  the  purpose  of  reaching 
home.  That  an  opening  is  made  by  the  cars  and  used  by 
employees,  and  that  plaintiff  himself  has  used  it,  constitutes 
no  sufficient  invitation  to  go  into  such  opening.  Furey  v. 
New  York  Cefit.  d  H.  R,  R.  Co.,  67  N.  J.  L.  270  (51  Atl. 
505).     In  effect,  it  is  held  in  EUe  i\  Lewiston,  A,  d  W,  S,  R, 
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Co.,  112  Me.  178  (91  Atl.  786),  citing  Barney  v.  Ham/nibal  d 
St.  J.  R.  Co.,  126  Mo.  372  (28  S.  W.  1069),  and  Chicago,  R. 
I.  &  P.  R,  Co.  V.  Eininger,  114  111.  79  (29  N.  E.  196),  that 
these  past  practices  constitute  neither  license  nor  invita- 
tion to  go  under  cars  at  some  future  time.  It  needs  some 
assurance  by  someone  in  authority,  made  to  the  person  at- 
tempting to  go  under  a  train,  that  it  is  safe  to  do  so.  OtUf, 
C.  d  8.  F.  R.  Co.  V.  Dees,  44  Okla.  118  (143  Pac.  852). 
Nothing  but  an  express  invitation  by  those  authorized  to 
extend  it  can  avail  the  plaintiff.  Brackett  v.  Louisville  d 
N.  R.  Co.,  (Ky.)  Ill  S.  W.  710;  Richards  v.  Chicago,  St.  P. 
d  K.  C.  R.  Co.,  81  Iowa  426,  at  430 ;  Central  R.  Co.  v.  Rylee, 
87  Ga.  491  (13  S.  E.  584) ;  Phillips  v.  Library  Co.,  55  N.  J. 
L.  307  (27  Atl.  478)  ;  Cleveland,  etc.,  R.  Co.  v.  Means,  59 
Ind.  App.  383  (104  N.  E.  785). 

The  utmost  all  comes  to,  then,  is  such  use  of  the  de- 
fendant's property  as  makes  the  user  a  bare  licensee  in 
doing  what  he  did  before  he  went  under  the  cars.    Herzog 

V.  Hemphill,  7  Cal.  App.  116  (93  Pac.  899)  ; 

A      R  AIT  BAADS  * 

HcenBes  and        Rcdigan  V.  Boston  d  M.  R.  Co.,  155  Mass. 
trespassers.         ^^  ^^^  ^   ^   ^^^^^  ^  Phillips  V.  Library  Co., 

55  N.  J.  L.  307  (27  Atl.  478).  Had  he  been  injured  while 
indulging  in  the  aforesaid  practices,  and  were  he  suing  for 
that  injury,  there  would  still  be  no  practical  difference  be- 
tween him  and  a  trespasser;  because,  in  either  case,  the 
only  duty  owing  was  to  avoid  injuring  him  after  he  was 
actually  discovered  in  a  position  of  peril.  Anderson  v.  Fort 
Dodge,  D.  M.  d  S.  R.  Co.,  150  Iowa  465 ;  Richards  v.  Chi- 
cago, St.  P.  d  K.  C.  R.  Co.,  81  Iowa  426,  430;  Rutherford 
V.  Iowa  Cent.  R.  Co.,  142  Iowa  744,  754 ;  Hall  v.  Cleveland, 
etc.,  R.  Co.,  15  Ind.  App.  496  (44  N.  E.  489) ;  l^orris  v, 
Hugh  Novm  Contracting  Co,,  206  Mass.  58  (91  N.  E.  886)  • 
Walsh  V.  Fitchburg  R.  Co.,  145  N.  Y.  301;  Pennsylvania  R. 
Co.  V.  Meyers,  136  Ind.  242;  Wright  v.  Boston  d  A,  R.  Co,, 
142  Mass.  296  (7  N.  E.  866)  ;  St.  L.,  L  M.  d  S.  R.  Co.  r. 
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FaArlavm,  48  Ark,  491;  Central  R.  Co.  v.  Brimon,  70  Ga, 
207;  Eerzog  v.  Hemphill,  7  Cal.  App.  116  (93  Pac.  899); 
Redigan  v.  Boston  &  M.  R.  Co,,  155  Mass.  44  (28  N.  E, 
1133) ;  Phillips  v.  Library  Co.,  55  N.  J.  L.  307  (27  Atl.  478) ; 
Oulf,  C.  &  8.  F.  R.  Co.  V.  Dees,  44  Okla.  118  (143  Pac.  852). 
As  to  such  licensee,  there  is  no  duty  to  warn  that  the  cars 
are  about  to  be  moved.  Bra^kett's  Admr.  v.  Loimville  & 
N.  R.Co.,  (Ky.)  Ill  S.  W.  710;  Pennsylvania  R.  Co.  v. 
Martin,  (C.  C.  A.)  Ill  Fed.  586;  Schmidt  v.  Pennsylvama 
R.  Co.,  181  Fed.  83.  And  in  the  absence  of  express  invita- 
tion by  one  authorized  to  extend  it,  this  rule  applies  to  in- 
f ants,  Schmidt  v.  Pennsylvama  R.  Co.,  181  Fed.  82 ;  Myers 
V.  Boston  d  M.  R.  Co.,  209  Mass.  55  (95  N.  E.  76) ;  Central 
Branch  U.  P.  R.  Co.  v.  Henigh,  23  Kan.  347;  McEachem  v. 
Boston  &  M.  R.  Co.,  150  Mass.  515  (23  N.  E.  231) ;  KoAk- 
meier  v.  City  Elec.  R.  Co.,  116  Mich.  306  (74  N.  W.  481). 

III.  But  one  theory  is  left  upon  which  these  practices 
might  become  material.  To  deal  with  that  theory,  we  must 
go  beyond  stating  the  rules  as  we  have,  and  go  into  the 

reason  underlying  these  rules.     To  do  this 
*  tres^saer'B         involves  dealing  with  cases  that  differ  from 

freedom  from 

contributory        our  own,  and  from  what  we  think  is  the 

negligence. 

great  weight  of  authority,  in  that  they  hold 
an  infant  cannot  be  treated  as  a  trespasser.  See  Erie  v. 
8wi4erski,  197  Fed.  521;  Snare  v.  Friedman,  169  Fed.  1. 
All  the  cases  of  this  class  are  at  fault,  because  they  claim 
from  a  sound  law  rule  what  such  rule  does  not  effect.  It 
is  unquestionable  that  a  pedestrian  who  attempts  to  go  be- 
tween or  under  cars  is  guilty  of  contributory  negligence,  as 
matter  of  law.  Helhack  v.  Northern  Pac.  R.  Co.,  125  Minn. 
155  (145  N.  W.  799) ;  Carey  v.  Chicago,  R.  I.  &  P.  R.  Co., 
84  Kan.  274  (114  Pac.  197)  ;  Mitchell  v.  Chicago,  R.  I.  d 
F.  R,  Co.,  105  Ark.  364  (151  S.  W.  520) ;  Sikorski  v.  Great 
Northern  R.  Co.,  127  Minn.  110  (149  N.  W.  5) ;  Magoon  v. 
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Boston  d  M.  R,  Co,,  67  Vt.  177   (31  Atl.  156)  ;  Rumpel  v. 
Oregon  Short  Line  d  U.  N.  R,  Co,,  4  Idaho  13   (35  Pac. 
700) ;  Wherry  v,  Duluth,  M,  d  N.  R,  Co.,  64  Minn.  415  (67 
N.  W.  223) ;  Smith  v.  C,  R.  I.  d  P.  R.  Co,,  55  Iowa  33;  3 
Elliott  on  Railroads,  Sec.  1169;  Chilf,  C.  d  S.  F.  R.  Co,  v. 
Dees,  44  Okla.  152  (143  Pac.  852) ;  Piatt  v.  Vickshurg,  8,  d 
P,  R.  Co,,  134  La.  444   (64  So.  282).     Cases  like  that  of 
Stoiderski,  supra,  ar^ie  that,  since  a  child  of  tender  years 
cannot  be  guilty  of  contributory  negligence,  therefore  it 
cannot  be  dealt  with  as  a  trespasser.    If  a  trespasser  were 
denied  protection  until  his  peril  was  discovered,  because  he 
is  guilty  of  contributory  negligence,  this  deduction  would 
be  sound.     Now,  one  may  assume  that  every  trespass  by 
an  adult  exhibits  contributory  negligence.     And  one  who 
is  guilty  of  contributory  negligence  can  recover  only  if  he 
is  wantonly  injured  after  such  negligence  is  known.     But 
though  trespass  by  an  adult  involves  contributory  negli- 
gence, and  though  the  care  due  a  trespasser  and  that  due 
one  who  is  guilty  of  contributory  negligence  is  the  same, 
it  does  not  follow  that  the  rule  as  to  care  due  a  trespasser 
rests  on  his  being  guilty  of  contributory  negligence.     And 
a  reading  of  the  case  law  demonstrates  that  the  rule  as  to 
trespassers  is  not  based  on  contributory  negligence,  but  on 
the  reasoning  that  one  who  injures  a  trespasser  when   he 
does  not  know  one  exists  is  not  guilty  of  negligence,  since  he 
is  under  no  duty  to  anticipate  that  anyone  will  commit  a 
trespass,  and  upon  the  amplification  that  it  is  not  negli- 
gence to  assume  that  even  a  child  of  tender  years  will  not 
commit  some  kinds  of  trespass.     It  is  expressly  held  there 
is  no  liability,  because  there  is  no  duty  to  anticipate  cer- 
tain acts.    Thomas  v,  Chicago,  M,  d  St,  P,  R,  Co,,  93  Iowa 
248,  at  255;  Dillon  v,  Iowa  Cent,  R,  Co,,  118  Iowa  645;  Bish- 
op V,  Union  R,  Co,,  14  R.  I.  314,  at  321.    And  passing  under 
cars  is  one  such  act.    BracketVs  Admr,  v,  Louisville  d  X.  /?. 
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Co.,  (Ky.)  Ill  S.  W.  710;  Piatt  v.  Vickshurg,  S.  &  P.  R.  Co., 
134  La.  444  (64  So.  282) ;  Otclf,  C.  &  8.  F.  R,  Co,]  v.  Dees, 
44  Okla.  118  (143  Pac.  852).    The  fact  that  children  are 
doing  these  acts   does  not  create  a  duty   to   anticipate. 
Morrissey  v.  Eastern  R.  Co,,  126  Mass.  377;  Oavin  v.  City 
of  Chicago,  97  111.  66,  71;  McAlpin  v,  Potcell,  55  How.  Pr. 
(N.  Y.)  163;  Snyder  v,  Hannibal  d  St,  J:  R,  Ci),,  60  Mo.  413; 
Zoehisck  v,  Tarhell,  10  Allen   (Mass.)  385.     The  law  does 
not  require  anyone  to  presume  that  another  may  be  negli- 
gent, ranch  less  to  presume  that  he  may  be  an  active  wrong- 
doer.   Philadelphia  d  R,  R,  Co,  v,  Humrnell,  44  Pa.  St.  375. 
In  Brown  v.  Lynn,  7  Casey  (Pa.)  510,  and  Reeves  v,  Dela- 
ware, L.  d  W.  R,  Co,,  6  Casey  (Pa.)  454,  the  like  is  declared 
to  be  elementary  law.     A  railroad  company  may  assume 
no  children  are  playing  about  or  under  its  cars.    Wagner  v, 
Chicago  d  N.  W.  R,  Co,,  122  Iowa  360,  367.     In  Chicago  d 
A.  R,  Co,  V.  McLaughlin,  47  111.  265,  it  is  held  that  an  em- 
ployee who  mounts  a  car  to  loosen  brakes  need  not  antici- 
pate that  boys  near  the  track  will  thereby  be  injured.     In 
Bishop  V,  Union  R,  Co.,  14  R.  I.  314,  320,  it  Is  said  there 
are  some  risks  in  regard  to  which  a  child  o\ight  to  be  en- 
lightened before  he  is  committed  "to  the  chances  of  the 
street."     In  Hestonville  Passenger  R.  Co,  v.  Connell,  88  Pa. 
St.  520,  a  boy  attempted  to  climb  on  the  front  platform  of 
a  horse  car,  while  same  was  in  moderate  motion.     It  was 
held  there  was  no  liability,  because  injury  resulted  "from 
the  sudden  and  unanticipated  act  of  the  child  itself,"  and 
that  "it  may  be  assumed  that  a  child  old  enough  to  be 
trusted  to  run  at  large  has  wit  enough  to  avoid  ordinary 
danger;"  that,  therefore,  persons  who  have  business  on  the 
streets  may  reasonably  conclude  that  no  child  will  volun- 
tarily thrust  itself  under  the  feet  of  their  horses  or  the 
^eheels  of  their  carriages;  that  a  fortiori,  they  may  conclude 
they  are  under  no  duty  to  provide  against  possible  dam- 
ages "that  may  result  to  the  infant  from  its  own  wilful 
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trespass.'^    It  is  said,  in  McDermott  v.  Kentucky  Cent,  R. 
Co.,  93  Ky.  408  (20  S.  W.  380),  that  it  would  be  unreason- 
able and  oppi-essive  to  require  those  operating  the  railroad 
to  take  into  consideration  that  children  might  be  trespass- 
ing.   Other  cases  declare  that  to  require  a  lookout  for  this 
would  interfere  with  the  public  duty  to  operate  effectivdy. 
Since  a  child  of  tender  years  cannot  be  charged  with 
contributory  negligence,  there  is  but  one  way  to  explain  the 
very  large  number  of  cases  wherein  such  children  have  been 
held  to  be  within  the  rule  as  to  care  due  trespassers.    Such 
cases  must  have  proceeded  on  the  theory  that  the  question 
was  not  whether  the  injured  child  was  negligent,  but  wheth- 
er the  injurer  was;  that  the  inquiry  is  not  directed  to 
whether  the  child  contributed  to  negligence,  but  whether 
there  was  any  negligence  to  contribute  to.    There  is  some 
language  in  Thomas  v,  Chicago,  M.  &  St.  P.  R.  Co.,  93  Iowa 
248,  255,  which,  in  relieving  from  liability,  assumes,  in  a 
way,  that  a  negligent  injurer  is  being  relieved.    But  the 
real  decision  is  that  a  trespasser  cannot  recover  for  injury 
inflicted,  because  the  injurer  "owes  the  trespasser  no  duty, 
and  is  not  required  to  be  on  the  lookout  for  him."    The  es- 
sence of  the  Thomas  case  is  found  in  the  statement  that,  on 
the  question  whether  one  shall  be  treated  as  a  trespasser, 
"the  better  considered  cases  hold  that  it  is  entirely  imma- 
terial that  the  trespasser  is  an  infant,  idiot,  or  lunatic." 
To  the  same  effect  is  Brown  v.  Rockwell  City  Canning  Co., 
132  Iowa  631,  638.     In  the  large  number  of  decisions  that 
dispense  with  all  care  until  it  is  known  that  the  trespasser 
is  in  peril,  none  proceed  on  the  reasoning  that  the  life  and 
limb  of  the  trespasser  is  of  no  value  and  entitled  to  no  pro- 
tection.    That  is  proven  by  the  fact  that  every  care  is  held 
to  be  due  him  when  it  is  once  known  he  exists.    And  the 
reasoning  underlying  the  dispensation  from  duty  to  care 
is  wholly  that  no  one  is  negligent  for  not  anticipating  or 
assuming  that  a  trespass  is  being  constantly  committed. 
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Upon  this  reaaoniBg,  and  this  only,  all  the  case  law  becomes 
harmonious.    One  illustration  should  make. that  clear.    If 
an  idiot  was  under  a  train,  without  its  being  known,  and 
while  there,  deliberately  put    his    fingers    under    moving 
wheels,  there  would  be  no  liability.     But  that  would  not  be 
because  there  was  contributory    negligence,    for   an   idiot 
cannot  be  charged  with  such.    But,  though  he  be  an  idiot, 
and  incapable  of  contributory  negligence,  the  railroad  com- 
pany would  be  guilty  of  no  n^ligeuce.    In  fewer  words,  the 
question  is,  When  does  the  duty  begin  ?  not.  What  is  it  after 
it  begins?    Thomas  v.  Chicago,  M.  d  St.  P.  R.  Co.,  93  Iowa 
248,  255.     There  is  no  negligence  until  it  is  known  there  is  a 
trespass.    That  being  so,  as  said  in  the  Thomas  case  and 
others,  the  mental  capacity  of  the  trespasser  is  of  no  con- 
sequence.   For  there  is  no  greater  duty  to  anticipate  that  a 
child  or  an  idiot  is  somewhere  trespassing  in  hiding  than 
there  is  to  assume  that  an  adult  is  doing  so.    Plaintiff, 
then,  has  a  case  for  a  juiy  only  if  the  nature  of  these  past 
practices  is  such  as  that  therefrom  the  defendant  should 
have  anticipated  that  a  boy  was  crawling  under  the  car  at 
the  time  when  he  was  injured.    What  is  there  in  these  prac- 
tices that  puts  such  a  duty  upon  the  defendant?    That  chil- 
dren had  in  the  past  been  invited  into-  moving  cars  to  get 
coal,  that  they  had  been  permitted  to  drop  coal  upon  and 
beside  the  track,  would  be  highly  material  if,  at  a  future 
time,  they  were  injured  while  doing  these  things.    But  per- 
mitting any  and  all  of  these  did  not  suggest  that,  at  all  fu- 
ture times  and  places,  children  who  were  not  playing  and 
were  not  picking  up  coal  would  crawl  under  a  car  in  order 
to  reach  home.    Suppose  that  what  had  been  permitted  in 
the  past  constituted  an  attractive  nuisance.    That  is  not 
material,  if  these  attractions  were  absent  at  the  time  the  boy 
was  injured.    Rushenherg  v.  St.  Louis,  I.  M.  d  8.  R.  Co.,  109 
Mo.  112   (19  S.  W.  216).    Maintaining  an  attractive  nui- 
sajice  compels  care  as  to  it.    But  it  does  not  suggest  that  a 
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child  will  crawl  under  a  car  which  is  not  an  attractive  nui- 
sance. No  duty  to  anticipate  is  created  by  the  fact  that 
trespasses  generally  have  been  committed  in  the  past.  See 
Thomas  v.  Chicago,  M.  d  St.  P.  R.  Go,,  93  Iowa  248,  at  253  ; 
Chicago  d  A.  R,  Co,  v,  McLaughlin,  47  111.  265.  And  that 
employees  have  been  instructed  to  drive  boys  out  does  not 
raise  a  duty  to  be  constantly  on  guard  against  them.  See 
Thomas  v.  Chicago,  M,  d  St.  P.  R.  Co,,  93  Iowa  248,  at  253; 
Bamey  v.  Hawnxbal  d  8t.  J.  R.  Co.,  126  Mo.  372  (28  S.  W. 
1069  >  ;  O'Conncr  v,  Illinois  Cent,  R,  Co,,  44  La.  Ann.  339  (10 
So.  678)  ;  Hoover  v,  Detroit,  Q,  H,  d  M,  R,  Co,,  188  Mich. 
313  (154N.  W.  94). 

The  acid  test  is  whether  anything  found  in  this  rec- 
ord suggested  to  a  reasonably  careful  and  prudent  person 
that  a  little  boy,  in  an  attempt  to  reach  his  home,  was  un- 
der this  coal  car  when  the  defendant  backed  down  upon 
this  car.  We  think  there  was  no  duty  to  anticipate  the 
presence  of  the  child,  and  that,  therefore,  the  direction  of 
the  verdict  for  the  defendant  must  be  affirmed. 

This  makes  it  unnecessary  to  pass  on  the  question 
whether  the  father  of  the  plaintiff  was  chargeable  with  con- 
tributory negligence,  is  matter  of  law. — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Otto  Sohl,  Administrator,   Appellant,  v.  Chicago,   Rock 
Island  &  Pacific  Railway  Company,  Appellee. 

BAELBOADS:  Oontribatory  Negligence.  Contributory  negligence 
1  per  86  results  from  the  act  of  a  mature  man,  In  full  possession 
of  his  senses,  driving,  on  a  clear  day,  upon  a  country  railway 
crossing,  with  which  he  was  perfectly  familiar,  and  in  front  of 
a  rapidly  approaching  train,  of  which  he  had,  for  a  distance  of 
230  feet  from  the  track,  an  unobstructed  view  for  at  least  1,000 
feet. 
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NEaLIOENOE:     No-Eyewitness  Bule.     The  presumption   "of  due 

2  care  in  the  absence  of  eyewitnesses"  cannot  prevail  when  the 
undisputed  physical  facts  demonstrate  that  the  said  presump- 
tion was  not  true  in  fact.  So  held  where  a  mature  man.  In  full 
possession  of  his  senses,  and  on  a  clear  day,  drove  in  front  of  a 
rapidly  moving  train,  of  which  he  had,  for  a  distance  of  230 
feet  from  the  tracks  an  unobstructed  view  of  1,000  feet. 

BAIIAOADS:     Bate  of  Speed  at  Country  Crossings.    One  may  not 

3  rely  upon  any  particular  speed  of  trains  at  non-obscured,  ord> 
nary  country  railway  crossings  and  will  not  be  permitted  to 
escape  the  consequences  of  his  negligence  in  gambling  on  his 
ability  to  pass  ahead  of  trains,  of  the  approach  of  which  he  has 
ample  notice  and  knowledge. 

Appeal  from  Scott  District  Court. — A.  J.  House^  Judge. 

May  13,  1918. 

Action  for  damages  resulted  in  a  directed  verdict  for 
defendant  and  judgment  thereon.  The  plaintiff  appeals. — 
Affirmed. 

Cluis.  B.  Kauffniann,  for  appellant. 

F.  TV.  Sargent  and  Cook  &  Balluff,  for  appellee. 

Ladd,  J. — I.  A  line  of  the  defendant's  railway  extends 
from  Davenport  in  a  southwesterly  direction  through  Rock- 
ingham and  Nahant.  Between  these  latter  places  is  what  is 
known  as  the  Nahant  crossing,  where  the  highway,  running 

north  and  south,  passes  over  the  railway. 
contributory         The  angle  is  115  degrees.    Besides  the  west- 

noslifiTdicc* 

bound,  or  north,  track,  and  the  east-bound 
track  below  it,  there  is  a  side  track  to  the  south.  The 
railway  is  about  5  feet  above  the  surface,  the  highway  for  a 
distance  of  70  feet  north  of  it  having  a  7%  grade. 

Shortly  after  10  o'clock  in  the  morning  of  March  30, 
1915,  Ernst  Sohl  was  driving,  in  a  southerly  direction,  an 
auto  truck  with  beer  for  delivery  at  Nahant,  and,  as  he 
reached  the  center  or  east-boitnd  track,  he  was  struck  by 
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a  passenger  train  coming  from  the  southwest,  and  killed. 
The  plaintiff,  a  brother,  as  administrator  of  decedent's  es- 
tate, alleged  in  the  petition  that  the  defendant  was  negli 
gent:  (1)  In  operating  the  train  at  an  excessive  speed,  (2) 
in  failing  to  sound  any  warning  of  it*  approach,  and  (^\  iu 
not  keeping  a  proper  lookout.    There  was  no  evidence  tend 
ing  to  support  the  last-named  ground  of  negligence.    A  ver- 
dict was  directed  for  defendant  solely  because  of  the  court's 
conclusion  that  the  evidence  was  insufficient  to  warrant  a 
finding  that  decedent  was  without  fault  on  his  part- 
He  was  22  years  of  age,  in  full  possession  of  all  his 
senses,  and  entirely  familiar  with  the  crossing  and  its  ap- 
proaches.    The  day  was  clear,  and,  according  to  the  evi- 
dence,  he  might  have  seen,  had  he  looked,  the  approach  of  the 
train  at  a  distance  of  1,000  to  1,200  feet  from  the  crossing. 
True,  there  were  some  willow  trees  north  of  the  north  right 
of  way  fence.    There  was  a  clump  of  these  near  the  highway, 
and  then  none  for  nearly  200  feet  west,  and  then  trees.    At 
that  particular  season,  these  were  without  leaves,  and,'  as 
photographs  disclose,  interposed  little  or  no  obstruction  to 
seeing   a   train   approaching   from    that   direction.     These 
frees  were  95  feet  from  the  east-bound  track.    Another  vo>^ 
of  trees,  close  together,  was  230  feet  from  the  track,  and  still 
another,  over  600  feet  therefrom.    Telegraph  poles,  with  5 
cross-arms  and  numerous  wires,  extend  along  the  right  of 
way  about  32  feet  north  of  the  tracks.    The  highway  fences 
were  about  60  feet  apart.    There  was  an  icehouse  near  the 
track,  1,259  feet  southwest  of  the  crossing,  and  the  whistling 
post,  1,526  feet.    One  could  not  see  a  train  until  past  the 
second  row  of  trees,  230  feet  from  the  track ;  but,  from  that 
point  on,  the  evidence  is  undisputed  that  a  clear  vision  of  a 
train  when  beyond  the  icehouse  was  available  to  anj-one  who 
looked.     But  two  of  the  four  witnesses  who  saw   the  col- 
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lisioD  testified.  Paulson,  who  was  scraping  a  motor  boat 
about  200  feet  southwest  of  the  crossing,  was  asked: 

'^Q.  Now,  that  was  not  a  solid  row  of  trees,  was  it? 
A.  No,  sir.  Q.  There  were  some  little  willow  trees  in  a  sep- 
arate cluster,  then  an  open  space?  A.  Yes,  sir.  Q.  Then 
some  little  willow  trees  farther  down  along  the  fence?  A. 
Yes,  sir.  Q.  Then  an  open  space?  A.  Yes,  sir.  Q.  Then  an- 
other cluster  of  little  willow  trees  along  the  fence?  A.  Yes, 
sir.  Yon  can  see  plainly  the  icehouse  there  and  the  railroad 
trnck  in  front  of  it  for  a  distance  of  1,000  or  1,200  feet  west 
of  this  crossing,  anxl  you  can  see  that  all  the  way  from  the 
time  you  are  250  feet  north  of  the  crossing,  traveling  down 
the  highway.  That  would  be  looking  in  the  direction  from 
which  the  said  train  was  coming  the  day  this  accident  hap- 
pened. At  any  point  from  a  distance  of  250  feet  of  the  rail- 
road, traveling  down  that  highway  towards  the  track,  you 
could  look  towards  the  icehouse  and  railroad  track  and  see 
the  track  there.  You  could  see  it  perfectly  plainly  and  con- 
veniently, and  you  could  see  that  track  down  at  least  1,200 
feet  to  the  icehouse.  As  a  matter  of  fact,  you  could  see  be- 
yond that,  after  you  got  behind  the  second  row  of  trees. 
After  yoii  passed  that  road,  as  a  matter  of  fact,  you  could 
see  plainly  down  there,  I  guess  pretty  nearly  half  a  mile.  It 
is  straight  track." 

The  other  witness,  Robert  Jager,  who  was  standing  near 
a  pigpen  across  the  highway  almost  directly  east  from  the 
second  row  of  trees,  testified  that  he  saw  the  decedent  driv- 
ing the  auto  truck  towards  the  railway  track  from  about  a 
half  mile  north  until  struck ;  that  it  was  going  6  or  8  miles 
an  hour;  that  he  heard  the  rumble  of  the  train  as  it  ap- 
proached ;  that  he-  saw  the  train  when  beyond  the  icehouse, 
as  it  came  in  a  northeasterly  direction;  that  he  was  some- 
what higher  than  the  railway ;  that,  when  a  person  reaches 
the  right  of  way,  he  can  see  down  the  track  a  long  distance. 

"There  were  some  trees  there  that  have  been  chopped 
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down  since.  I  do  not  know  if  they  would  have  obstructed 
the  view  much  if  thej  were  there.  I  think  jou  could  dee. 
That  would  be  my  best  judgment.  Q.  After  you  got  by 
that  second  row  of  trees,  do  you  think  at  times  you  would 
have  had  a  view  of  the  track  down  there?  A.  I  think  you 
would, — ^yes,  sir." 

The  testimony  of  these  witnesses  is  in  harmony  witb 
conditions  as  shown  by  other  evidence,  including  photo- 
graphs, and  leaves  no  doubt  that  the  decedent,  if  he  looked, 
must  have  seen  the  approaching  train.  The  railroad  crosfr 
ing  wks  a  place  of  danger,  and  he  was  bound  to  look  and 
listen  before  going  upon  the  track.  Had  he  done  so,  he  must 
have  seen  .the  approaching  train ;  and  whether  he  looked  or 
failed  so  to  do,  he  was  equally  negligent  in  driving  in  front 
of  the  rapidly  approaching  train,  which  was  in  plain  sight. 

II.  Counsel  for  appellant  argue  that,  inasmuch  as  no 
witness  undertook  to  describe  what  decedent  did  in  the  way 
of  exercising  ordinary  care,  he  should  be  presumed  to  have 

been  prompted  by  the  natural  instinct  of 
no-eyewitness      sclf-preservatiou,  and  to  have  done  so. 

rule 

^  Jager  testified  to  having  observed  deced- 
ent from  a  half  mile  north  of  the  track  until  struds.    What- 
ever he  did  then,  aside  from  looking  or  listening,  this  witness 
must  have  seen;  and,  according  to  his  story,  decedent  drove, 
without  stopping,  in  front  of  the  approaching  train.    Of 
course,  the  decedent  might  have  looked  and  listened  without 
others'  observing  his  doing  so.    His  instinct  of  self-preserva- 
tion could  have  prompted  him  to  do  no  less  than  look  out 
or  listen  for  an  approaching  train,  as  he  neared  the  railway 
tracks.    The  situation  was  such  that,  in  looking  out  for  bis 
own  safety,  he  must  at  least  have  looked  or  listened  after 
passing  the  second  row  of  trees;  and,  had  he  done  so,  lie 
would  have  had  ample  warning  of  the  approach    of  the 
train.     Conceding  that  he  did  all  that  the  promptings  for 
his  own  safety  required,  the  undisputed  evidence  discloses 
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that,  notwithstanding  this,  he  proceeded,  in  the  face  of 
warnings  he  must  have  had,  directly  into  the  perilous  sit- 
uation where  he  lost  his  life.  No  aid  is  to  be  derived  from 
resort  to  the  presumption  of  due  care,  if  the  facts  are  such 
that,  had  it  been  exercised,  the  collision  must  hav^  been 
avoided. 

Neither  Dalton  v.  ChAcdgo,  R.  I.  d  P.  R.  Co.,  104  Iowa 
2G,  nor  Gray  v.  Chicago,  R.  I.  db  P.  R.  Co.,  143  Iowa  268,  is 
in  conflict  with  this  conclusion,  nor  are  other  cases  which 
are  relied  upon.  In  the  former  decision,  the  collision  oc- 
cnri*ed  on  a  dark  night,  at  3 :50  o'clock  A.  M.,  in  the  absence 
of  any  witnesses;  and  in  the  latter,  there  was  evidence  tend- 
ing to  show  that  the  view  of  the  track  was  obstructed,  and 
there  was  no  witness  as  to  what  plaintiff's  decedent  did, 
much  of  the  way  in  approaching  the  crossing.  For  all  that 
appears,  he  drove  on  heedlessly  to  his  o)vn  destruction. 

III.  It  is  argued,  however,  that  the  evidence  was  such 
that  decedent  might,  as  aa.ordinarily  prudent  person,  have 
concluded  that  he  could  pass  over  the  tracks  before  the 

train  reached  the  crossing.     Paulson  esti- 

3.  Railroads  : 

rate  of  speed       mated  that  the  train  was  moving  75  or  80 

at  country  " 

crossings.  mlles  an  hour,  while  Jager  thought  it  going 

"about  as  fast  as  I  ever  saw."  And  Mueller,  who  was 
riding  on  the  train,  said  it  was  going  at  a  fairly  good  rate 
of  speed.  The  track  was  level  and  straight.  The  topography 
of  the  land  about  the  crossing  was  not  such  as  to  exact  a 
limit  on  the  speed.  The  crossing  was  in  the  open  country, 
though  between  the  village  of  Nahant  and  the  town  of  Rock- 
ingham. •  Conditions  were  such  that  one  about  to  cross  the 
tracks  might  not  rely  on  any  particular  speed  of  a  through 
passenger  train.  Hartman  v.  Chicago  Great  Western  R.  Co., 
132  Iowa  582 ;  Bruggeinan  v,  Illinois  Cent.  R.  Co.,  147  Iowa 
187. 

While  a  railway  company  may  not  operate  its  trains 
over  highway  crossings  at  such  a  speed  as,  in  view  of  local 
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conditions,  will  endanger  the  lives  of  those  prudently  mak- 
ing nse  of  these,  a  traveler  is  not  permitted  to  make  nice 
calculations  as  to  whether  he  will  be  able  to  pass  over  in 
front  of  a  rapidly  approaching  train  in  safety.  The  latter  ia 
'  under  the  same  duty  of  exercising  ordinary  care  to  avoid 
a  collision  as  is  the  company.  The  d^ree  of  care  to  be  ob- 
served by  each  is  to  be  measured  by  the  threatened  danger, 
and  the  traveler  is  no  more  excusable  for  risking  himself  be- 
fore an  oncoming  train  than  the  company  is  in  running  him 
down,  when  it  knows,  long  enough  beforehand  to  enable  it  to 
avoid  the  collision,  that  he  cannot  or  will  not  get  out  of  its 
way.  Both  Paulson  and  Jager  observed  and  heard  the  ap- 
proaching train  before  it  struck  the  auto  truck.  Because  of 
the  noise  of  the  latter,  decedent  might  not  have  heard;  but, 
had  he  looked,  he  must  have  seen  the  train.  With  the  auto 
truck  under  control,  as  it  should  have  been  in  such  a  situa- 
tion, he  could  have  stopped  in  moving  only  a  few  feet.  As 
said,  he  might  not  rely  on  any  particular  speed  of  the  train, 
and  therefore  could  not  enter  into  nice  comparisons  as  to  rel- 
ative speeds  of  the  train  and  the  auto  truck,  and  as  to  wheth- 
er he  Would  be  able  to  escape  injury  if  he  undertook  to  cross 
over  ahead  of  the  train.  The  train  has  the  right  of  way,  and 
he  may  wait  until  it  passes ;  and,  where  the  track  is  straight, 
clear,  and  level,  and  his  view  unobstructed,  if  he  goes  upou 
the  crossing  in  front  of  an  approaching  train,  he  does  so 
at  his  own  risk.  The  law  will  not  permit  of  such  experi- 
ments with  danger,  at  another's  risk. 

The  case  is  readily  distinguishable  from  Bui^ett  t\ 
Chicago,  M.  d  St  P.  R,  Co,,  172  Iowa  704 ;  as  ther^,  the  night 
was  dark,  and  the  injured  was  deceived  by  the  dimness  of  the 
headlight  as  to  the  distance  of  the  train.  Street  car  cases 
are  distinguishable  by  the  difference  in  situations.  See 
Adams  v.  Union  Elec.  Co.,  138  lowri  487. 

The  undisputed  evidence  disclosed  that  the  day  was 
clear  and  the  sun  shining,  the  railroad  straight  and  level. 
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and  the  decedent's  view  was  unobstructed,  as  he  approached 
the  east-bound  track  for  a  distance  of  230  feet  north  there- 
from. Be  must  be  assumed  to  have  seen  the  approaching 
train ;  for,  in  the  exercise  of  ordinary  care,  he  was  required 
to  look,  and  had  he  looked,  he  must  have  seen,  as  did  Paulson 
and  Jager.  The  evidence  also  discloses  that,  though  he  saw 
the  train  coming  at  high  speed,  he  drove  in  front  of  it  and 
was  killed;  and,  in  the  light  of  these  findings,  there  is  no 
escape  from  the  conclusion  that,  in  so  doing,  he  was  careless 
of  his  o\^Ti  safety,  and  therefore  guilty  of  such  contributory 
negligence  as  will  defeat  recovery  by  the  administrator  of 
his  estate. 

There  was  no  error  in  directing  the  verdict  for  defend- 
ant.— Affirmed. 

Pbeston,  C.  J.,  Evans  and  Salinger,  J  J.,  concur. 


C.  B.  Whbblbr,  Appellee,  v.  O.  O.  Schildbr,  Appellant. 

NEW  TBIAL:     Specification  of  Brror.     A  motion  for  new  trial  is 

1  fatally  lacking  in  certainty  and  definiteness  which  asserts  "that 
the  court  erred  in  sustaining  the  objections  of  plaintiff  to  evi- 
dence offered  by  movent  in  each  and  every  instance,  as  shown 
by  the  notes  of  the  official  shorthand  reporter." 

APPEAL  AND  EBBOB:     Points  Noticed  Sua  Sponte  by  AppeUate 

2  Court.  Error  in  overruling  motion  to  strike  is  waived  by  sub- 
sequently demurring  and  answering-^-a  waiver  which  the  appel- 
late court  will  apply  sua  sponte. 

PLEADING-:     Pleading  Over.     Adverse   rulings   on  demurrer  are 

3  waived  by  answering  over,  unless  the  demurrer  point  is  again 
raised  in  said  answer,  or  at  some  eut)sequent  and  appropriate 
time  in  the  proceedings.  Pleading  reviewed,  and  Iheld  to  re- 
present the  demurrer  point  in  the  answer. 

IjANDLOBD  and  TENANT:    Leases — Constmctlon — ^Ezteimlnatlng 

4  Weeds.  Provisions  of  a  lease  that  the  tenant  "shall  prevent 
the  growth  of  nozioua  weeds  on  the  cultivated  parts  of  the 
land/'  and  "will  cultivate  said  land  in  good  and  husbandlike 
manner,"  are  related  clauses,  and  impose  the  obligation  on  the 
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tenant  to  make  reasonable  effort  to  keep  'both  the  cultivated 
and  uncultivated  portions  free  from  such  weeds. 

EVIDENCE:    Parol  as  Affecting  Writing.    The  rule  prohibiting  the 

5  reception  of  parol  evidence  to  vary,  etc.,  the  terms  of  a  valid 
writing,  is  not  availa'ble  to  one  who  Is  a  stranger  to  the  contract. 

EVIDENCE:     Belevancy,  Competency,  and  Materiality— Breach  of 

6  Contract.  On  the  issue  of  damages  for  breach  of  contract  to 
prevent  the  growth  of  weeds  upon  a  farm,  evidence  as  to  the 
price  at  which  the  owner  had  contracted  to  sell  the  farm  and 
the  lesser  price  which  he  was  compelled  to  accept,  owing  to  the 
breach  of  said  contract,  is  relevant,  competent,  and  material. 

APPEAL  AND  EBBOB:     Brief»— Beference  to  Becord — ^Necessity. 
7,11  Afisertions  in  argument  of  affirmative  fact  must  be  accompanied 

by  appropriate  reference  to  the  record  for  the  verification  of 

such  assertions. 

EVIDENCE:     Conclusions — ^Lessened  Value  of  Land.     Evidence  by 

8  competent  witnesses  as  to  the  relative  value  of  land  with  and 
without  noxious  weeds  thereon  is  an  allowable  conclusion. 

APPEAL    AND    EBBOB:     Untenable    Objection  to    Objectionahle 

9  Testimony.  It  matters  not,  on  appeal,  whether  the  objections 
were  tenable  on  which  evidence  was  excluded,  provided  any 
ground  exists  which  Justifies  exclusion. 

WITNESSES:  Cross-EzaminatLon— Scope.  Testimony  by  a  witness 
10  based  on  an  assumption  of  fact,  does  not  open  the  door,  on  cross- 
examination,  to  show  by  the  witness  that  the  assumption  is  not 
true.  So  held  where  an  expert  witness  testified  to  the  value  of 
land,  on  the  assumption  that  it  was  infested  with  noxious 
weeds. 

APPEAL  AND  EBBOB:     Briefs— Beference  to  Becord— Necessity. 

7,11 

EVIDENCE.  Extent  of  Breach  of  Contract.  On  the  issue  whether  a 
12  farm  was  infested  with  noxious  weeds,  evidence  is  admissible 
to  show  (a)  the  time  necessary  to  cut  and  destroy  such  weeds, 
(b)  the  crops  raised  on  the  farm  from  year  to  year,  and  (c) 
the  relative  extent  to  which  the  farm  was  infested  with  weeds 
when  the  tenant  took  possession  and  when  he  relinqulBhed  pos- 
session. 
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Appeal  from  Poweshiek  District  Court, — Henry  Silwold, 

Judge. 

May  13,  1918. 

It  suffices  for  the  purpose  of  preliminary  statement  that 
this  is  a  suit  by  a  landlord,  complaining  of  violations  of  con- 
tract provisions  in  the  lease.  The  landlord  had  a  verdict, 
and  the  defendant  appeals. — Reversed. 

J.  H,  Patton,  for  appellant. 

W.  R.  Levyis,  for  appellee. 

Salinger,  J. — I.  Two  error  points  are,  respectively, 
that  judgment  should  not  have  been  entered  on  the  verdict; 
that  motion  to  set  the  verdict  and  said  judgment  aside 
should  have  been  sustained;  and  that  a  new  trial  should 

have  been  awarded.    The  motion  referred  to 

1.  New  trial  :        has  twelve  grounds.    Aside  from  a  claim  that 

speclflcatlon 

of  error.  the  verdict  was  contrary  to  the  evidence  and 

to  the  instructions  and  excessive,  the  motion 
is,  in  the  main,  made  up  of  statements  such  as  that  the  court 
erred  in  sustaining  the  objections  of  plaintifif  to  evidence  of- 
fered by  defendant  in  each  and  every  instance,  and  that  this 
is  shown  by  the  notes  of  the  official  shorthand  reporter.  All 
this  is  too  general  for  consideration. 

II.  A  motion  to  strike  parts  of  the  petition  was  over- 
ruled. Thereafter,  the  appellant  demurred,  including  in  the 
grounds  of  the  demurrer  what  was  charged  in  the  overruled 

motion    to    strike.'     Still    later,    appellant 

2.  apphal  and  answered.  The  filing  of  such  demurrer  and 
noticed  «??**  the  making  of  answer  waived  the  ruling  on 
peiiate  cotirt      the  motion  to  strike,  and  it  is  our  duty  to 

disregard  the  assignment,  though  appellee 
does  not  urge  such  waiver  of  such  ruling  on  the  motion  to 
strike.     See  Heinum  v.  Felder,  178  Iowa  740,  and  cases  there- 

Vol.  183  lA.— 40 
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in  cited ;  Jacobs  v.  City  of  Cedar  Rapids,  181  Iowa  407 ;  and 
SloanaJcer  v.  Hov>erton,  182  Iowa  487. 

III.  It  is  said  to  be  error  that  the  court  admitted  evi- 
dence in  support  of  Count  3  of  the  petition.  The  complaint 
at  this  point  is  not  that  the  testimony  received  was  in  it- 
self improper,  but  that  it  should  not  have  been  received,  no 
matter  what  it  was,  because  no  evidence  was  receivable  iu 
support  of  said  count.  This  relieves  us  from  investigating 
what  such  evidence  was,  which  we  would  have  to  do  by  fol- 
lowing out  the  directions  of  the  brief  of  appellant  to  look  at 
certain  lines  and  pages  of  the  abstract.  The  point  presented 
is  not  an  attack  upon  this  testimony,  but  upon  the  standing 
of  Count  3  of  the  petition.  The  attacks  upon  that  count 
will  be  considered  in  another  connection. 

IV.  When  a  demurrer  is  overruled,  and  the  one  inter- 
posing same  thereafter  answers,  this  waives  the  ruling  on 
the  demurrer,  unless  the  matter  presented  by  the  demurrer 

is   subsequently   presented    in    some   other 

3.  Pleading:  manner.     Under  this  rule,  some  questions  re- 

pleading oyer.  '  ' 

main  for  our  consideration,  though  answer 
was  made  after  the  demurrer  was  overruled.     What  are 
these  matter?^?    In  Count  3,  the  plaintiff  declared  that  de- 
fendant should   answer  in   damages   because  he  had   con- 
tracted in  writing  to  destroy  certain  noxious  weeds  and  rank 
grasses  anywhere  on  the  leased  premises,  and  that,  in  ad- 
dition thereto,  he  had  promised  orally  to  do  this.    One  eon- 
trolling  thought  of  the  demurrer  is  that  Count  3  shows  on 
its  face  that  said  alleged  oral  promise  is  without  considera- 
tion, and  constitutes  no  legal  cause  of  action.    The  argu- 
ment indicates  the  underlying  reasoning  to  be  that   the 
written  contract  requires  the  destruction  of  weeds  upon  the 
cultivated  part  of  the  premises  only;  that,  therefore,    an 
agreement  to  destroy  them  on  uncultivated  parts  of  the  farm 
is  excluded  by  the  writing,  and  an  oral  promise  to  do  what 
the  contract  in  effect  says  need  not  be  done,  cannot  be  eu- 
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forced.  Though  the  demun*er  was  oven-uled,  and  answer 
thereafter  filed,  we  are  of  opinion  that  the  point  made  by  the 
demurrer  may  now  be  considei^ed,  because  the  allegation  of 
the  answer  that  the  written  contract  was  fully  performed, 
without  failure  to  comply  with  any  of  its  provisions,  pre- 
sents the  claim  that  appellant  is  under  no  liability  for  hav- 
ing failed  to  destroy  weeds  where  not  required  to  do  so  by  the 
written  contract.  But  though  the  point  is  reviewable,  we 
think  it  is  not  well  taken.  It  may  be  conceded  there  is  no 
right  to  recover  of  appellant  because  of  the  alleged  oral 
promise.  But  that  is  immaterial  if  the  written  contract,  cor- 
rectly interi)reted,  creates  such  liability.  To 
4.  Landlord  be  sure,  the  written  contract  obligates  the 

AND  tbnant:  '  ® 

8teiKition^°ex-     app^Hant  to  prevent  the  cultivated  parts  of 
wee^***°*         the  premises  from    growing    up    in    rank 

grasses  and  noxious  weeds.  It  may  be  as- 
sumed that,  if  this  provision  of  the  writing  stood  alone,  that 
it  would  limit  the  duty  of  the  tenant.  But  it  does  not  so 
stand.  The  writing  contains  a  further  provision  that  the 
tenant  "will  cultivate  said  land  in  good  and  husbandlike 
manner."  We  are  of  opinion  that  this  is  a  written  agree- 
ment to  make  every  reasonable  effort  to  keep  all  the  land  free 
from  noxious  weeds  and  grasses.  The  tWo  provisions  must 
be  read  together;  and  we  are  not  prepared  to  say,  since  cer- 
tain noxious  weeds  in  any  place  on  the  farm  would  be  bound 
to  injure  the  cultivated  part  thereof,  even  if  not  themselves 
on  such  cultivated  part,  that  this  was  an  agreement  that 
the  cultivated  part  only  should  be  cleared  of  such  weeds  and 
kept  clear  of  them, — not  merely  an  agreement  to  clear  the 
cultivated  part,  but  to  do  all  else  in  reason  possible  to  de- 
stroy anything  that  would  make  useless  labor  if  the  tenant 
stopped  at  merely  removing  weeds  and  keeping  them  down 
on  the  cultivated  lands. 

V.  Another  ground  of  the  demurrer  is  that,  on  its  face, 
Count  3  is  a  mere  repetition  of  Count  2,  and  that  Count  2 


I 
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is  based  on  a  written  contract  only;  wherefore,  plaintiff  is 
not  entitled  to  the  relief  demanded  in  Count  3.  This,  in 
effect,  does  no  more  than  to  repeat  the  claim  that  the  writ- 
ten contract  creates  no  duty  which  has  not  been  performed, 
and  that  the  alleged  oral  promise  creates  no  liability.  This 
point  has  already  been  disposed  of. 

VI.  Appellee  was  permitted  to  show  that  a  contract  be- 
tween her  and  the  purchaser  of  this  land  from  her  states 
the  price  she  was  to  receive  for  the  land.    The  court  per- 
mitted her  to  follow  this  up  by  a  statement 

5.  EviDBNCB :  that  she,  in  fact,  received  f 200  less  than  the 
fecting  writing,   amount  recited  in  said  contract.     The  de- 
fendant   unsuccessfully    objected    that    the 

contract  in  question  was  not  in  evidence,  and  that  the  oral 
testimony  was  incompetent;  that  the  matter  was  not 
proper  redirect,  and  was  irrelevant  and  immaterial.  If 
the  general  objection  of  incompetency  is  to  be  of  avail  here, 
it  must  be  strained  into  an  assertion  that  this  testimony 
constituted  a  variance  of  the  written  contract  be- 
tween appellee  and  her  purchaser.  Assume  this,  and  yet  ap- 
pellant is  not  in  position  to  make  this  objection,  because 
he  is  not  a  party  to  that  contract. 

We  think  that  the  court  did  not  abuse  its  discretion  in 
permitting  this  testimony  to  be  given  on  redirect  examina- 
tion.   Neither  is  the  same  immaterial  and  irrelevant    It  was 

one  theory  of  the  appellant  that  whatsoever 

6.  BviDBNcs :  he  had  done  had  caused  the  appellee  no  dam- 

releyancy,  '^^ 

^d^flteriki-      ^^>  because  the  price  recited  in  the  contract 
JlntrScr*'^  **'     aforesaid  was  the  full  value  of  the  land,  if 

clean ;  and  that,  therefore,  the  appellee  sold 
her  land  without  losing  anything  by  the  fact  thaj  appellant 
had  not  kept  the  land  clean.  Testimony  that  less  than  the 
amount  recited  in  the  contract  was  in  fact  paid,  was  ma- 
terial and  relevant  to  meet  this  theory. 

It  is  said  in  argument  that  taking  this  testimony  was 
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error,  because  there  is  involved  merely  "a  voluntary  reduc- 
tion of  the  purchase  price  by  appellee  from  the  amount 

stipulated  in  the  written  contract  of  sale." 
7.  appbai.  and         We  are  not  favored  with  any  reference  to 

kbeob:  briefs:  ,  •       xi         i_   j_       .        i  .   i^       . 

reference  to         any  place  in  the  abstract  which  gives  sup- 
record  :   neces-  ^^  ^     ^i  .       ,    .  , 

Bity.  i)ort  to  this  claim,  and  do  not  feel  bound  to 

go  through  the  entire  record  to  determine 
whether  this  assertion  of  fact  is  sustained  by  the  record. 
This  is  not  the  assertion  of  a  negative,  but  an  affirmative, 
statement,  which,  if  supported  at  all,  is  sustained  at  some 
spot  in  the  record.  Be  that  as  it  may,  all  we  can  find  is  tes- 
timony on  part  of  the  appellee  that  there  was  a  reduction, 
and  no  statement  of  how  the  reduction  came  to  be^made. 

VII.  On  the  question  of  damages,  witnesses  for  plain- 
tiff were  allowed  to  testify,  in  effect,  how  much  less  in  value 
the  premises  were  before  the  weeds  were  cut  than  afterwards. 
8  eyidsn  ^*  ^*  insisted   this  testimony   should   have 

liS^ned^vaiue     ^^^  excluded,  on  the  objection  that  these 
of  land.  were  mere  conclusions  and  expressions  of 

opinion  as  to  the  amount  of  damages  suffered  by  plaintiff, 
and,  therefore,  a  usurpation  of  the  province  of  the  jurj-.  We 
have  to  say  that,  while  testimony  of  this  character  is  in  the 
nature  of  a  conclusion  and  the  expression  of  an  opinion, 
that  this  is  so  of  necessity.  And  if  the  witnesses  were  com- 
petent to  speak  to  the  question,  and  the  record  discloses  they 
had  the  necessary  experience  and  knowledge  (and  on  this 
record  the  jury  could  so  find),  a  statement  on  their  part 
of  what  the  value  was  before  and  after,  is  not  an  objection- 
able form  of  opinion  evidence,  and  is  not  the  equivalent  of  an 
abstract  opinion  as  to  how  much  damage  was  suffered  by  the 
plaintiff.  Such  testimony  does  not  bind  the  jury  to  allow 
the  amount  of  the  alleged  difference,  but  is  the  basis  for  the 
ultimate  determination  by  the  jury  of  how  much  damage 
was  done. 

VIII.  Interrogatories  proposed  to  appellee's  witnesses 
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Ewing  and  Joues  on  cros8-examinatiou  were  excluded   on 
the  objection  of  appellee.     Since  these  objections  were  sus- 
tained, we  do  not  pass  upon  whether  the  ob- 
bbbob:  unten-     jections  made  were  good.    For  the  purposes 

able  objection 

to  objectionable    of  this  I'eview,  it  sufiQces  if  there  be  anv 

testlmoAy.  ' 

ground  justifying  the  exclusion;  and  to 
whether  there  was  no  reason  therefor,  we  now  address  our- 
selves. 

Over  objection,  Ewing  testified  in  chief  that,  assuming 
the  land  as  farmed  became  badly  infested  with  cockle  burs 
all  over  the  cultivated  portions  of  it,  then,  in  his  judgment, 

it  would  be  worth  f  5  or  f  6  an  acre  less  than 
10.  WITNB88B8:       if  it  had  been  properly  farmed,  and  there 

cro88-exam-  r     tr      j  i 

Ration:  were  110  cockle  burs.     On  cross-examination. 

he  siiid  that,  assuming  the  land  was  cropped 
for  30  or  40  years  without  being  seeded  down,  and  that  yet 
it  had  raised  good,  average  crops  of  oats  and  corn,  from  year 
to  year,  up  to  the  present  time,  he  would  still  adhere  to  the 
statement  that,  if  that  land  had  become  badly  infested  with 
cockle  burs  all  over  the  cultivated  portions  of  it,  there  would 
be  much  depreciation  per  acre.  It  is  after  this,  and  in  the 
progress  of  the  same  cross-examination,  that  he  was  asked 
to  assume  that  the  land  produced  good,  fair  crops  of  oats 
and  corn  in  1913,  and  whether,  so  assuming,  he  would  say- 
that  that  land  was  badlv  infested  with  cockle  burs;  and  it 
was  to  this  that  objection  was  sustained. 

It  is  apparent  that  the  utmost  the  witness  could  have 
answered,  if  permitted,  was  that,  if  the  land  produced  a  good 
crop  in  1913,  the  land  was  not  badly  infested  with  cockle 
burs.  If  he  had  said,  in  his  examination  in  chief,  that  the 
land  was  thus  infested,  refusing  to  let  him  answer  this  ques- 
tion on  cross-examination  would  have  been  error.  And  so 
if  the  cross-examiner  had  asked  whether  witness  adhered  to 
his  testimony  on  depreciation,  although  good  crops  were 
raised  in  1913.     But,  as  said,  the  proposed  cross-examina- 
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tion  could  not  relevantly  develop  more  than  a  view  of  the 
witness  to  the  effect  that  the  land  was,  in  fact,  not  badly 
infested.  •  He  had  never  said  it  was.  He  had  simply  been 
asked  to  assume  it.  His  belief  that  the  land  was,  in  fact, 
not  infested,  would  not  weaken  his  testimony  on  deprecia- 
tion, given  on  the  mere  assumption  that  it  was  infested. 

The  appellant  had  the  right  to  make  this  man  his  witness, 

* 

and,  on  showing  him  qualified  to  speak,  have  him  say,  if 
he  would,  that  the  land  was  not  full  of  cockle  burs,  and  the 
like.  But  a  statement  by  the  witness  while  testifying  for 
appellee  that  there  was  a  depreciation  in  a  stated  amount, 
if  the  infesting  be  assumed,  did  not  make  it  cross-examina- 
tion to  show  by  him  whether  there  was,  in  fact,  any  in- 
festing. 

The  same  is  true  of  the  cross-examination  of  appellee's 
witness  Herbert  Jones.  He  pretends  to  no  personal  knowl- 
edge on  the  actual  condition  of  the  land,  and  says  nothing 
about  it  except  that  he  does  not  know  its  condition  as  to 
cockle  burs  in  the  year  1913. 

IX.  It  is  asaerted  one  witness  testified  he  could  not  give 
the  value  of  the  property  before  or  after  the  injury,  and 
yet  was  allowed  to  state  that  the  depreciation  would  be 

?1,000.     If  that  be  in  the  record,  it  is  in 

31.  Appeal    and  ,  i  •      -x      mu  •  s 

bbrob:  briefs:   some  place  or  places  in  it.    There  is  no  ref- 

rpforpnce    to 

record :  neces-    ereJice,  in  connection  with  the  statement,  to 

sity. 

where  its  support  may  be  found.  We  are 
not  bound  to  go  through  the  entire  record  to  see  whether  the 
statement  is  supported,  but  did  attempt  to  do  so,  and  find  no- 
where a  witness  who  said  he  could  not  give  the  value  of  the 
property  before  and  after  the  injury,  and,  further,  that  such 
injury  was  |1,00Q.  If  we  have  failed  to  find  this,  it  is  due  to 
the  method  of  presentation.  We  are  unable  to  find  it, 
though  we  did  more  than  our  duty  required. 

X.  Appellee's  witness  Crawford  testified  that  the  ap- 
pellant made  a  bargain  that  Crawford  should  destroy  the 
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weeds,  and  that,  if  appellant  "had  done  what  he  agreed  to 
!*>  EviDBNca-         ^^'*  ^^^  depreciation  per  acre  would  have 
bireach  of  ^^'*  ^^^®  ^^^°  witness  said  it  was.    Appel- 

contract  j^j^^  attempted  to  testify  as  to  how  long  it 

would  have  taken  Crawford  to  have  done  said  destroying 
with  a  team  and  mower,  and  he  w^s  not  allowed  to  say.  It 
can  reasonably  ^be  anticipated  the  witness  would  have  an- 
swered that  very  little  work  on  part  of  Crawford  was  con- 
templated  in  their  bargain.  If  the  jury  believed  this,  it 
would  weaken  the  testimony  of  Crawford  on  how  much  was 
lost  to  the  api)ellee  by  failure  to  rut  the  burs.  In  other 
words,  if,  sjiy,  an  exi)enditure  of  f5  in  work  would  have  ex- 
terminated the  burs,  the  jury  could  therefrom  find  that  the 
burs  were  not  as  extensive  as  Crawford,  by  inference,  as- 
serted them  to  be.  We  think  api)ellant  should  have  been  al- 
lowed to  answer  this. 

XI.  There  was  testimony  that  appellant  claimed  burs 
did  no  hurt,  and  admitted  he  had  never  cut  any ;  that,  at  all 
times  while  Appellant  was  in  possession  of  the  land,  there 
were  always  more  or  less  burs,  and  that  this  condition  was 
due  to  his  poor  farming.  In  his  direct  testimony  on  his  own 
behalf,  he  said  the  land  was  not  see<led  down  for  years  past, 
and  up  to  the  time  he  surrendered  possession ;  that  it  had 
been  cropped  regularly,  from  year  to  year,  during  all  these 
years;  and  that  there  were  cockle  burs  on  the  land  when  he 
took  possession  of  it,  in  1905.  Be  was  then  asked,  *'What 
kind  of  crops  did  you  produce  on  that  farm  from  year  to 
year?"  This  was  excluded,  on  objection  by  appellee.  Next, 
he  was  asked  to  say  if  he  knew  whether  there  were  more  or 
less  cockle  burs  in  the  year  1913  than  were  present  in  1905, 
when  he  took  possession,  and  not  allowed  to  answer.  We 
cannot  escape  the  conclusion  that  these  rulings  were  errone- 
ous.    The  testimonv  excluded  was  fairlv  calculated  to  raise 

an  issue  on  whether  the  farm  was,  in  fact,  infested  as  badlv 

»  • 

as  the  appellee  claimed,  and,  if  so,  to  what  extent  this  was 
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due  to  the  fault  of  the  appellant.  Had  answer  been  per- 
mitted, the  jury  might  have  found,  from  the  fact  that, 
though  the  land  had  been  farmed  for  years,  and  had  not 
been  seeded  down,  it  still  produced  good,  average  crops,  that 
it  could  liot  have  been  infested  to  the  extent  that  appellee 
claimed.  And  so  testimony  that,  after  jears  of  farming 
there  were  less  burs  on  the  land  than  when  the  appellant 
took  possession  of  it  would  have  met  the  claim  that  the  land 
had  not  been  properly  farmed.  True,  appellant  was  per- 
mitted to  say  that  the  burs  were  not  so  bad  that  they  af- 
fected the  crop  in  any  way,  and  that  there  was  a  fair  crop 
of  corn  in  1913,  although  the  dry  weather  cut  it  short  some 
in  that  season.  This  does  not  supply  all  that  it  may  in  rea- 
son be  anticipated  would  have  been  disclosed,  had  the  wit- 
ness been  allowed  to  answer  said  questions. 

For  the  errors  pointed  out  in  Divisions  X  and  XI  here- 
of, the  judgment  below  must  be  reversed. — Reversed  and  re- 
manded. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


W.  D.  BiDWBLL  et  al.,  Appellants,  v.  W.  E.  McCuen  et  al.. 

Appellees. 

EVIDENCE:     Ancient  Documents — Conditions  to  Admissibility.     In- 

1  struments  of  ancient  nature,  free  from  suspicious  appearance, 
found  in  places  consistent  with  their  genuineness,  and  (if  con- 
stituting conveyances  of  land)  attended  with  circumstances 
corroborative  of  their  genuineness,  are  admissible,  without  for- 
mal or  further  evidence  of  genuineness.  So  held  as  to  a  60-year- 
old  unacknowledged  conveyance  of  land  for  a  highway. 

HIOHWATS:     Failure  of  PubUc  to  Use  FuU  Widthr- Estoppel.    The 

2  right  of  the  public  to  the  full  width  of  a  duly  established  high- 
way is  not  lost  by  abandonment  by  the  fact  that,  for  some  60 
years,  the  public  has  not  used  the  entire  width,  nor  is  it  lost 
by  estoppel  by  the  fact  that,  during  most  of  said  time,  the  ad- 
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joining  landowner  has  been  In  possession  of  the  unused  por- 
tion, and  has  planted  trees  of  small  value  thereon. 

HIGHWAYS:    Graves  within  limits  of  Highway.    Graves,  mistaken- 
3    ly  placed  within  the  limits  of  a  duly  established  highway  and 
near  the  border  line  thereof,  and  during  a  time  when  the  en- 
tire width  of  the  highway  was  not  in  use,  should  be  appropri- 
ately protected  after  the  highway  is  opened  to  its  entire  width. 

Appeal  from  Jasper  District  Court. — ^K.  E.  Willcockson, 

Judge. 

February  15,  1918. 

Rehearing  Denied  May  17,  1918. 

Suit  to  enjoin  the  opening  of  a  highway,  and  for  dam- 
ages to  buildings  and  crops  occasioned  by  the  use  of  explo- 
sives in  blowing  out  trees  and  stumps,  in  attempting  to 
open  said  highway  in  front  of  plaintiff's  premises.  Facts 
are  stated  in  the  opinion. — Affirmed, 

« 

Ro88  R.  Mowry  and  John  McClennan,  for  appellants. 
M,  R.  Hammer,  Jr.,  and  E.  P.  Malmherg^  for  appellees. 

Stevens,  J. — Plaintiffs  are  the  owners  of  a  tract  of 
land  in  Jasper  County,  Iowa,  described  in  their  petition 
as  the  north  fractional  half  of  Section  6-78-21,  and  the  de- 
fendants are  the  members  of  the  board  of  supervisors  of 
said  county.  The  controversy  in  this  case  arises  over  a 
strip  of  land  on  the  north  side  of  said  tract,  on  which,  prior 
to  the  matters  complained  of  herein,  there  waa  a  row  of 
willow  and  cottonwood  trees  of  various  sizes,  near  and  par- 
allel with  the  north  line  fence,  some  of  which  had  a  diam- 
eter of  three  feet. 

Defendants  claimed  the  disputed  tract  of  land  as  a  part 
of  a  highway  extending  east  and  west  in  front  of  said  prem- 
ises, whereas  it  is  the  claim  of  plaintiffs  that,  no  highway 
was  ever  established  in  front  of  said  premises,  and  that  they 
and  their  grantors  have  always  been  in  the  possession  and 
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had  the  use  of  said  tract,  aiid  aj^  the  absolute  owners 
thereof.  It  is  conceded  in  the  evidence  that  the  disputed 
strip  has  never  been  used  by  the  public  as  a  highway,  and 
that  plaintiffs  and  their  grantors  have,  since  about  the 
year  1859,  been .  in  possession  thereof,  and  have  planted 
cherry  and  oraamental  trees  thereon;  that  said  fractional 
tract  has,  for  a  great  many  years,  been  enclosed  on  the  north 
side  by  a  fence  erected  upon  an  irregular  line. 

It  is  the  contention  of  defendants  that  a  highway  60 
feet  in  width  was  dedicated  in  1868,  a  portion  of  the  way 
from  the  west  Jasper  County  line  along  the  north  side  of 
said  tract,  by  Mlcajah  Van  Winkle,  who  owned  the  land  on 
both  sides  of  the  correction  line.  Assuming  this  to.be  true, 
the  west  end  of  said  fence  stands  about  10  feet  north  of  the 
south  line  of  said  highway,  from  which  point  it  extends  in 
a  northeasterly  direction  to  a  point  somewjiat  less  than 
one  third  of  the  distance  across  said  tract,  and  then  makes 
a  jog,  at  right  angles  to  the  north,  a  distance  of  10  or  12 
feet;  thence  it  extends  in  a  slightly  southeasterly  direction 
to  a  point  about  two  thirds  of  the  distance  across  said  tract, 
from  which  it  continues  in  a  northeasterly  direction  to  the 
northeast  corner  of  said  tract,  which  is  on  the  center  of 
said  alleged  highway;  so  that  the  width  of  the  disputed 
strip  is  approximately  from  10  to  33  feet,  and  extends  across 
the  entire  north  side  of  said  fractional  half  section. 

The  north  side  of  said  highway  is,  and  has  been  for 
many  years,  fenced  on  a  straight  line,  which,  so  far  as  the 
record  discloses,  is  conceded  by  the  parties  to  be  properly 
located.  The  disputed  tract  extends  west  to  the  line  be- 
tween Jasper  and  Polk  Counties.  It  is  also  claimed  by  de- 
fendants that  a  highway  66  feet  in  width  was  legally  estab- 
lished by  the  board  of  supervisors  of  Jasper  County,  from 
the  east  end  of  the  disputed  tract  west  to  a  point  where 
same  and  a  portion  dedicated  by  Micajah  Van  Winkle  meet, 
a  short  distance  west  of  plaintiff's  residence,  and  that  same 
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is  part  of  a  state  highway  established  by  the  acts  of  the 
third  general  assembly;  and  that  said  strip,  66  feet  in 
width,  was,  as  above  stated,  dedicated  as  a  highway,  all  ex- 
cept the  strip  in  controversy  having  since  been  continu- 
ously used  by  the  public  for  that  purpose. 

The  evidence  shows  without  conflict  that,  on  or  about 
the  14th  day  of  January,  1868,  a  petition,  signed  by  nu- 
merous property  owners  in  the  vicinity  thereof,  asking  the 
establishment  of  a  highway  in  Polk  County,  pui-porting  also 
to  have  been  signed  by  Micajah  Van  Winkle,  was  filed  in  the 
office  of  the  county  auditor  of  Tolk  County;  that  notice 
thereof  was  given,  as  required  by  law,  and  a  highway  estab- 
lished, as  prayed.  Said  petition  is  addressed  to  the  "Hon- 
orable Board  of  Supervisors  of  Polk  County,"  and  asks  the 
appointment  of  a  commission  to  meet  a  like  commission  from 
Jasper  County,  to  view,  lay  out,  and  establish  a  road  06 
feet  wide,  between  Jasper  and  Polk  Counties,  running  east- 
erly bet\i^'een  said  counties  on  the  correction  line,  to  begin 
in  Polk  County  at  the  southeast  comer  of  Section  6-78-22, 
and  running  thence  along  easterly  said*  correction  line  33 
feet  in  width  on  each  side  thereof,  and  between  the  said 
connties,  until  said  road  shall  intersect  and  coincide  with 
the  road  passing^  the  house  of  Micajah  Van  Winkle,  in  Jas- 
per County,  leading  to  Prairie  City. 

In  addition  to  said  petition,  the  defendants  introduced 
in  evidence  an  instniment  purporting  to  be  signed  by  Van 
Winkle,  as  follows: 

"Know  all  men  by  these  presents,  that  I,  M.  Van  Wrin- 
kle, of  Des  Moines  Township,  Jasper  County  and  state  of 
Towa  do  hereby  grant  and  convey  the  -right  of  way  for  a 
state  road  as  petitioned  for  by  P.  E.  Dye  and  others  through 
my  land  in  all  that  part  of  said  road  that  lies  wholly  in 
Jasper  County,  beginning  at  a  point  of  the  'correction  line" 
at  the  westerly  boundary  of  Jasper  County  and  mnninj; 
thence  easterly  along  and  on  both  sides  of  the  said  'correc- 
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tion  line'  till  the  said  road  coincides  with  the  road^  passing 
my  honse.  And  I  hereby  covenant  that  I  am  lawfully 
seized  of  said  premises  and  that  I  have  good  authority  to 
grant  the  right  of  way  through  the  same  for  the  purpose 
aforenamed.  In  witness  whereof  I  have  hereunto  set  my 
hand  and  seal  this  6th  day  of  September,  A.  D.  1868." 

The  above  instrument  was  never  filed  for  record  in  Jas- 
per County,  but  was  filed  in  the  oflSce  of  the  county  auditor 
of  Polk  County,  and  spread  upon  the  records  thereof  as  a 
part  of  the  proceedings  for  said  highway,  and,  at  the  time 
of  the  trial  of  this  case,  was  found  among  the  said  highway 
papers  in  said  office. 

On  the  19th  day  of  February,  1915,  the  proper  officers 
caused  a  notice  to  be  served  upon  plaintiffs  to  remove  said 
fence,  trees,  and  shrubs  from  said  highway.  The  plaintiffs 
having  failed  to  comply  therewith,  defendants  employed  men 
who  entered  thereon  and  cut  a  large»number  of  trees,  and, 
by  the  use  of  dynamite,  blew  out  stumps  and  trees,  scat- 
tering the  same,  as  alleged  by  plaintiffs,  over  their  wheat 
fields  and  other  premises,  and  breaking  a  large  number  of 
window  lights  in  their  residence,  destroying  said  fence,  and 
otherwise  damaging  their  premises. 

This  action  was  brought  to  restrain  defendants  from 
trespassing  upon  said  disputed  tract,  from  destroying  the 
trees  and  shrubbery  growing  thereon,  and  from  removing  or 
further  injuring  said  fence  and  buildings  on  said  premises. 
A  temporary  writ  was  granted  by  the  court,  which,  upon 
final  hearing,  was  dissolved.  Plaintiffs,  in  their  petition, 
also  prayed  and  asked  judgment  for  damages  on  account  of 
the  destruction  of  said  trees,  and  injury  to  their  residence, 
fence,  and  (?rops.  The  court  awarded  judgment  in  their 
favor  for  f 250  therefor. 

I.  It  is  the  contention  of  counsel  for  appellee  herein : 
(a)  That,  by  act  of  the  third  general  assembly,  commis- 
.sloners  were  appointed  to  locate  and  establish  a  state  high- 
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way  along  the  north  side  of  said  premises,  and  that  same 
was  duly  located  and  established;  (b)  that  a  change  was 
made  by  the  board  of  supervisors  of  Jasper  County  in  the 
state  highway,  and  a  66-foot  highway  established  by  it  in 
1856,  from  the  east  line  of  plaintiffs'  premises  to  a  point  a 
short  distance  west  of  the  residence  now  situated  thereon ; 
(c)  that,  in  1868,  Micajah  Van  Winkle,  who  owned  the  land 
on  both  sides  of  said  alleged  highway,  by  an  instrument  in' 
writing  dedicated  a  66-foot  highway  extending  from  the 
west  line  of  Jasper  County  east,  coinciding  with  the  high- 
way above  referred  to. 

All  of  the  above  propositions  are  denied  by  counsel  for 
appellant,  whose  contention  is:  (1)  That  no  part  of  said 
alleged  highway  was  ever  established  by  dedication,  or  by 
the  board  of  supervisors  of  Jfisper  County;  (2)  that  the 
highway  in  controversy  is  no  part  of  the  old  state  highway; 
(3)  that,  in  so  far  as  a  highway  exists  along  the  north  side 
of  plaintiffs'  premises,  it  was  acquired  by  prescription  only, 
and  the  public  is  confined  to  the  use  of  the  same  as  it  now  is; 
and  (4)  that  the  disputed  strip  has  been  in  the  continuous, 
uninterrupted,  adverse  possession  of  plaintiffs  and  their 
grantors  since  long  prior  to  the  alleged  establishment  of 
any  part  of  said  highway,  and  that  they  purchased  same 
without  notice,  actual  or  constructive,  of  the  claim  now  as- 
serted by  defendants,  and  that  they  have  planted  fruit  and 
ornamental  trees  on  said  tract,  and  that  the  public  is  es- 
topped from  claiming  same  as  a  part  of  said  highway. 

There  is  considerable  conflict  in  the  evidence  as  to  the 
exact  location  of  the  state  highway,  but  all  concede  the  es- 
tablishment thereof.  Without  quoting  therefrom,  or  re- 
viewing the  testimony,  we  reach  the  conclusion,  from  a  care- 
ful reading  of  the  record,  that  the  state  highway  passed 
immediately  in  front  of  plaintiffs'  premises,  for  at  least  a 
part  of  the  distance.  The  field  notes  and  plat  of  said  high- 
way were  offered  in  evidence  by  plaintiffs,  but  we  are  un- 
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able,  from  the  data  furnished,  to  definitely  locate  the  same 
with  reference  to  the  tract  in  dispute.  There  is,  however, 
no  serious  controversy  between  the  parties  as  to  the  estab- 
lishment of  a  portion  of  said  highway  66  feet  in  width,  from 
the  east  line  of  plaintiffs'  premises  to  a  point  a  short  dis- 
tance west  of  the  residence  situated  therein.  The  records 
of  Jasper  County,  offered  in  evidence,  are  quite  conclusive 
upon  this  point.  This  highway  was  located  and  established 
on  the  correction  line,  without  designation  of  the  width 
thereof,  which,  however,  under  the  law  as  it  existed  at  the 
time,  would  be  66  feet  in  width.  The  only  proof  offered  for 
the  purpose  of  showing  the  alleged  dedication  of  said  high- 
way from  the  Jasper  County  line  east  to  the  portion  estab- 
lished by  the  board  of  supervisors  of  Jasper  County,  is  the 
instrument  signed  by  Micajah  Van  Winkle,  copied  above. 
This  instrument  was  not  acknowledged  nor  recorded  in  Jas-> 
per  County,  but  was  kept  in  the  auditor's  office  of  Polk 
County,  among  the  files  of  the  highway  petitioned  for  by 
Van  Winkle  et  at.,  and  established  by  the  board  of  super- 
visors of  that  county  in  1868. 

It  is  contended  by  counsel  for  appellant  that  the  sig- 
nature of  Micajah  Van  Winkle  to  said  instrument  was  not 
properly  identified,  and  that  same  was  not  admissible  in 

evidence,  and  did  not,  by  its  terms,  meet  the 
ancient  docu-  requirements  of  a  conveyance  or  instrument 
tiona  to  ad-        of  dedication.    At  the  time  the  petition  for 

mlasibUlty.  .  ^ 

a  highway  was  filed  in  the  oflBce  of  the  au- 
ditor of  Polk  County,  Van  Winkle  owned  the  land  on  both 
sides  of  the  correction  line.  The  petition  for  said  high- 
way asked  that  a  commission  be  appointed  by  the  board  of 
supervisors  of  Polk  County,  to  meet  a  like  commission  from 
Jasper  County,  for  the  purpose  of  laying  out  and  estab- 
lishing a  road  66  feet  in  width  between  Jasper  and  Polk 
Counties,  extending  from  the  southeast  comer  of  Section 
6-78-22,  Polk  County,  east  33  feet  on  each  side  of  the  cor- 
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i-ection  line,  intersecting  and  coinciding  witli  the  highway 
running  past  the  Van  Winkle  premises.  No  witness  who 
knew  the  signature  of  Micajah  Van  Winkle  testified  to  the 
genuineness  of  the  signature  upon  the  petition  or  the  in> 
strument  of  dedication.  The  question  here  presented  is 
whether  said  instrument  was  admissible  in  evidence,  with- 
out identification  of  the  signature  or  other  direct  proof  of 
its  genuineness.  The  instrument  was  offered  on  the  theory 
that  it  was  admissible  as  an  ancient  document.  The  nile 
governing  the  admissibility  of  ancient  documents,  as  stated 
by  Greenleaf,  is:  (a)  That  the  document  must  have  been 
in  existence  for  30  years  or  more;  (b)  that  it  must  have 
been  found  in  proper  custody, — that  is,  in  a  place  con- 
sistent with  its  genuineness;  (c)  that  it  must  not  have  a 
suspicious  appearance;  and  (d)  there  must  be,  if  it  pur- 
ports to  convey  land,  some  attendant  circumstances  cor- 
roborating^ its  genuineness,  either  possession  of  the  land 
or  some  other  item  of  corroboration.  As  thus  stated,  the 
rule  has  been  quite  generally,  if  not  universally,  adopted 
by  the  courts.  Davis  v.  Wood,  161  Mo.  17  (61  S.  W.  695)  ; 
Flores  v.  Hovel,  (Tex.  Civ.  App.)  125  S.  W.  606;  West  r. 
Houston  Oil  Co,,  56  Tex.  Civ.  App.  341  (120  R.  W.  228)  ; 
NicTiolsofi  V.  Eureka  Lumher  Co,,  156  N.  *C.  59  (72  S.  E.  86)  ; 
Morgan  v.  Tutt,  52  Tex.  Civ.  App.  301  (113  S.  W.  958 >  ; 
Doty  V.  Lyman,  166  Mass.  318  (44  N.  E.  337) ;  Whdte,  Mc- 
Lane  &  Morris  v,  Farris,  124  Ala.  461  (27  So.  259) ;  Ander- 
son V.  Cole,  234  Mo.  1  (136  S.  W.  395) ;  McConnell  Bros,  r. 
Slappey,  134  Ga.  95  (67  S.  E.  440) ;  Almy  v.  Church,  18  R. 
I.  182  (26  Atl.  58) ;  Reuter  v.  Stuckart,  181  111.  529  (54  N. 
E.  1014);  ButHek,  Petitioner,  185  Mkss.  107  (69  N.  E. 
1044) ;  Sullivan  v.  Richardson,  33  Fla.  1  (14  So.  692)  ; 
lAin^  V.  f^carl)orough,  6  Tex.  Civ.  App.  15  (24  S.  W.  846 >, 
As  before  stated,  the  instrument  in  question  purports 
to  have  been  executed  in  1868,  and  was  spread  upon  the 
records  of  the  auditor's  office  of  Polk  County  as  a  part  of 
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the  proceedings  for  the  highway  petitioned  for  by  Van 
Winkle  et  al.,  and  has  been  kept  with  the  papers  relating 
thereto  in  said  office.  There  are  no  circumstances  sur- 
rounding its  execution,  Ming,  or  preservation  in  the  audi- 
tor's office  during  the  intervening  years  tending  in  any  way 
to  impeach  the  genuineness  thereof  or  to  throw  doubt  there- 
on. It  was  quite  clearly  executed,  if  genuine,  in  pursuance 
of  the  plan  stated  in  the  petition  for  the  establishment  of  a 
highway,  part  in  Polk  and  part  in  Jasper  County,  and 
doubtless  explains  the  reason  why  none  was  established  by 
the  board  of  supervisors  of  Jasper  County  at  this  point. 
It  is  not  necessary  that  the  custody  of  the  instrument  be 
in  any  particular  person,  but  its  custody  must  be  consist- 
ent with  the  purpose  of  its  execution.  The  law  in  this  re- 
spect is  stated  by  the  Supreme  Court  of  Texas,  in  Flores  v. 
Hovel,  supra,  as  follows: 

"One  of  the  prerequisites  to  the  admission  of  an  an- 
cient written  instrument  in  evidence  is  that  it  must  be 
shown  to  have  been  in  and  come  from  some  place  where 
it  would  be  natural  to  find  a  genuine  document  of  such  a 
tenor  as  the  one  in  question.  The  important  feature  of 
this  requirement  is  that  no  one  custody  is  to  be  esteemed 
the  necessary  one;  all  that  is  required  is  that  it  be  a  nat- 
ural one,  and  the  question  is  one  to  be  left  to  the  determina- 
tion of  the  trial  court  on  the  circumstances  of  the  partic- 
ular case." 

See,  also.  White  v.  Farris,  supra;  Havens  v.  Seashore 
Land  Co,,  47  N.  J.  Eq.  365  (20  Atl.  497) ;  Wright  v. 
Hull,  83  Ohio  St  385  (94  N.  E.  813) ;  Dickinson  v.  Smith, 
134  Wis.  6  (114  N.  W.  133) ;  Nicholson  v.  Eureka  Lumber 
Co.,  supra;  McArthur  v,  Morrison,  107  Ga.  796  (34  S.  E. 
205) ;  Doty  v,  Lyman,  snpvR;  Brannan  v,  Henry,  175  Ala. 
454  (57  So.  967). 

•      It  has  also  been  held  that  recitals  in  ancient  documents 
are  evidence  of  the  facts  therein  stated.    Anderson  v.  Cole, 

Vol.   183  lA. — 41 
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234  Mo.  1  (136  S.  W.  393)  ;  Doty  v.  Lyman,  supra.  The 
possession  of  said  instrument  by  the  county  auditor  of 
Polk  County  was  entirely  consistent  with  its  genuineness, 
and  it  was,  indeed,  quite  natural  that  same  should  have  been 
filed  in  said  oflBce,  in  connection  with  the  petition  for  the 
establishment  of  the  highway  in  Polk  County  in  which  it 
was  asked  that  a  commission  be  appointed  to  meet  a  like 
body  from  Jasper  County  to  lay  out  and  establish  a  high- 
way therein  in  connection  with  the  Polk  Countj^  improve 
ment.  The  failure  to  acknowledge,  and  to  record  the  in- 
strument in  the  office  of  the  county  recorder  of  Jasper 
County,  was  probably  an  omission  due  to  indifference  to 
technicality  in  the  execution  of  legal  papers  not  uncommon 
in  those  davs.  The  recitals  contained  in  said  instrument, 
together  with  the  circumstances  suiTOunding  its  execution, 
the  petition  for  the  highway  filed  in  the  auditor's  office  of 
Polk  County,  the  erection  by  Van  Winkle  of  a  fence  on  the 
north  side  of  said  highway,  33  feet  from  the  correction  line, 
and  other  facts  and  circumstances  appearing  in  evidence, 
satisfactorily  show  his  personal  interest  in  the  establish- 
ment of  a  highway  at  the  place  in  question. 

The  opening  and  use  by  the  public,  with  the  consent  of 
Van  Winkle,  of  a  portion  of  the  strip,  designated  in  the  in 
strument,  together  with  the  other  nrnttere  referred  to,  fur- 
nish the  reiiuired  corroboration,  and  establish  the  admissi- 
bility of  the  instrument.  No  particular  language  is  nee- 
essary  to  constitute  a  dedication,  and  the  intention  is  clear 
upon  the  part  of  Van  Winkle  to  do  so.  The  language  of 
the  grant  is,  "to  coincide"  with  the  highway  running  past 
his  residence.  "To  coincide"  means  "to  agree  with."  The 
fence  on  the  north  of  the  highway  was  built,  and  has  been 
since  maintained,  on  a  line  33  feet  north  of  the  correction 
line. 

II.     The  next  question  presented  for  our  consideratfon 
is:     Has  the  public  lost  its  right  to  the  disputed  strip  by 
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adverse  possession  of  plaintiffs,  by  abandonment  of  the 

public,  or  by  estoppel?    There  was,  prior 
failure  of  *         to  our  decision  in  Quinn  v.  Baage,  138  Iowa 

?)ubllc  to  use 
uii  width:         420,  some  question  as  to  whether  the  right 

estoppel.  * 

to  the  use  of  a  highw^ay  for  the  established 
width  could  be  lost  to  the  public  by  abandonment,  but  the 
court  in  this  case  said : 

"But  where  the  road  has  been  established  and  con- 
tinually used,  the  mere  fact  that  the  fences  bordering  it  are 
not  on  the  true  line,  and  the  portion  beyond  has  been  occu- 
pied by  the  landowner  up  to  the  fence,  and  not  made  use  of 
by  the  public,  will  not  work  ah  estoppel  against  the  public; 
but  the  entire  width  of  the  highway  may  be  appropriated 
by  the  public  whenever  required  for  the  purposes  of  travel. 
The  continued  use  of  the  highway  rebuts  any  suggestion  of 
abandonment,  and  the  fact  that  the  entire  width  has  not 
been  appropriated  to  such  use  indicates  no  more  than  that, 
in  the  opinion  of  the  then  road  officers,  all  is  not  immedi- 
ately necessary  to  meet  the  demands  of  the  traveling  public^. 
There  had  been  no  abandonment,  declared  in  Davies  v.  Huch- 
ner,  45  Iowa  574,  essential  to  an  estoppel  in  such  a  case- 
merely  a  delay  in  occupying  until  required.  Biglow  v,  Rit- 
ter,  131  Iowa  213.  In  this  respect,  the  rule  is  identical  with 
that  in  relation  to  the  acceptance  by  a  city  or  town  of  the 
portion  of  a  plat  set  apart  for  streets  and  alleys.  Bur- 
roughs V,  City  of  Cherokee,  134  Iowa  429,  and  decisions 
therein  cited." 

The  law  as  here  declared  has  since  been  followed,  and 
is  the  law  of  this  case.  Plaintiffs  acquireil  no  rights 
to  said  premises  by  adverse  possession,  nor  can  any  right 
be  predic*ated  thereto  on  the  ground  that  the  public  has 
abandoned  a  portion  of  the  highway,  as  established.  There 
has  been  no  acquiescence  in  the  line  upon  the  part  of  the 
public,  as  claimed  by  counsel  for  appellant,  for  the  mani- 
fest reason  that  no  one  representing  the  public  was  au- 
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thorized  to  enter  into  an  agreement  upon,  or  acquiesce  in, 
any  particular  location  thereof.     Quinn  v,  Baage,  supra. 

Plaintiffs'  claim  to  an  estoppel  is  based  upon  the  fact 
that  they  have  planted  some  fruit  and  ornamental  trees  on 
said  premises,  and  that  a  very  small  part  of  their  bam  ex- 
tends over  the  line.  The  trees  consist  of  two  or  three  cher- 
ry trees  and  a  soft  maple.  No  such  valuable  improvements 
have  beoa  erected  upon  said  disputed  tract,  or  expense  in- 
curred in  planting  and  cultivating  fruit  and  ornamental 
trees,  as  to  justify  the  court  in  applying  an  estoppel  thereto. 
The  portion  of  the  bam  extending  over  the  line,  accord- 
ing to  the  testimony  of  the  county  engineer,  does  not  ex- 
ceed  a  few  inches,  and  will  in  no  wise  be  interfered  with  by 
the  public ;  while  the  fruit  and  ornamental  trees  are  not  of 
very  great  value.  We  therefore  conclude  that  plaintiffs  ac- 
quired no  title  to  the  premises  in  question  by  adverse  pos- 
session, and  that  defendants  were  not  estopped  from  causing 
the  obstructions  to  be  removed  from  said  highway. 

III.  We  have  not  discussed  all  questions  referred  to 
by  counsel  for  appellant,  but  they  have  not  been  over- 
looked: we  do  not  deem  those  not  discussed  of  controlling 
importance. 

There  are  three  graves  on  the  east  end  of  the  disputed 
strip,  the  monuments  showing  dates  1868,  1869,  and  1872, 
respectively.     The  bodies  there  buried  are  those  of  M.  Van 

Winkle  and  two  members  of  his  family. 
3.  Hi(rawAT8|^^^  These  graves  are  located  in  the  portion  of 
™J*"  <>'  ^^'  the  highway  established  by  the  board  of  su- 
pervisors of  Jasper  County  in  1856.  They 
are  well  to  the  south  side  of  the  highway,  and  we  assume 
that  they  will  be  properly  protected  by  the  maintenance  of  a 
fence  or  other  suitable  barrier  by  the  board  of  supervisors  or 
other  officers  having  charge  of  said  highway.  The  plaintiffs 
herein  have  no  other  interest  in  said  graves  than  the  public 
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generally;  but  they  should  be  properly  guarded  by  the 
proper  highway  authorities. 

IV.  The  defendants  evidently  were  very  careless  in  the 
use  of  explosives,  and  in  blowing  out  the  trees  and  stumps 
along  plaintiffs'  premises,  and  showed  indifferent  consid- 
eration for  their  rights;  but  the  court  allowed  them  dam- 
ages in  the  sum  of  |250,  which,  we  think,  will  fairly  compen- 
sate them  for  the  damages  actually  suffered  to  the  house 
and  other  premises  of  plaintiffs. 

We  reach  the  conclusion  that  the  finding  and  decree  of 
the  lower  court  should  be,  and  it  is, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Clay  Bowersox,  Administrator,  Appellant,  v.  Board  of  Su- 
pervisors OP  Johnson  Cottnty  et  al.,  Appellees. 

HIQHWATS:      Unaccepted    Dedication.     Dedication    of   landa    for 

1  streets  and  alleys,  by  the  filing  and  recording  of  a  town  plat, 
does  not  work  the  creation  of  a  public  "road"  until  there  has 
been  a  public  acceptance  of  the  dedication.  It  follows  that  an 
order  of  the  board  of  supervisors  which  assumes  to  vacate  a 
street,  the  dedication  of  which  has  never  been  expressly  or 
impliedly  accepted  by  the  public,  Is  a  nullity.  So  held  where  a 
dedication  had  remained  unaccepted  for  some  60  years.  (See 
Sees.  917,  1482,  1507,  Code,  1897.) 

DEDICATION:    Town  Plats — Acceptance.    The  filing  and  recording 

2  of  a  town  plat  acts  as  a  deed  in  fee  to  the  public  ot  the  lands  set 
apart  for  streets  and  alleys,  but,  like  all  other  deeds,  an  accept- 
ance is  absolutely  necessary.  In  other  words,  such  lands  do  not 
become  public  "roads"  until  accepted  by  the  public. 

DEDICATION:     Acceptaoce— Evidence.     It  is  suggested  that  evi- 

3  dence  of  the  acceptance  of  a  town  plat  dedication  of  lands  for 
streets  and  alleys,  aside  from  a  formal  order  of  acceptance  by 
the  public   authorities,   may  consist  of: 

(a)  The  expenditure  of  labor  or  money  thereon  by  the  public 
authorities. 
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(b)  The  general  or  frequent  use  of  the  land  as  a  street  or 
road. 

(c)  The  general  recognition  by  the  public  of  the  land  as  a 
public  highway. 

Appeal  from  Johnson  District  Court. — R.  P.  Howell,  Judge. 

May  17,  1918. 

l^ROCEEDiNG  iu  Certiorari  to  test  validity  of  an  order 
made  by  the  board  of  supervisors.  The  writ  of  certiorari 
was  not  sustained,  and  the  plaintiff  appeals.    The  material 

facts  are  stated  in  the  petition. — Reversed  and  remanded. 

» 

Milton  Remley,  for  appellant. 

O.  A.  Byin<jton  and  E.  B.  Wilson,  for  appellees. 

Weaver,  J. — In  the  year  1856,  one  Jacob  Shuey,  owning 
a  tract  of  land  in  Johnson  County,  platted  the  same  into 
blocks,  lots,  streets,  and  alleys,  and  gave  to  the  place  the 

name  of  Shueyville.     TJie  plat  was  duly  re- 
imacceptpd'         conle<l.     How  many  of  the  lots  were  sold 

dedication.  _  _    ,  ,  ,  . 

and  conveyed  to  purchasers  does  not  appear. 
It  is  apparent,  however,  that,  like  many  other  ambitious 
town  plat  schemes  of  that  day,  the  hope  of  building  and  de- 
veloping a  city  of  large  proportions  did  not  materialize,  and 
it  remains  still  a  small,  unincorporated  village. 

A  copy  of  the  plat,  put  in  evidence,  indicates  what  pur- 
port to  be  improvements  of  some  kind  on  perhaps  20  or  30 
different  lots.  Extemling  north  and  south  through  the  plat, 
or  a  portion  thereof,  are  marked  three  streets,  named  Main, 
Mill,  and  Oak,  reading  the  names  in  their  order  from  east  to 
west.  The  east  and  west  streets  intersecting  the  fii*st  three 
above  mentioned  are  Jefferson,  Deen,  West,  and  Water,  read- 
ing the  names  in  their  order  from  south  to  north.  The  plain- 
tiff is,  and  for  some  time  has  been,  the  owner  of  five  lots  Iv- 
ing  imme<liately  south  of  West  Street  and  west  of  Mill 
Street.     He  also  owns  two  and  one-half  lots  immediatelT 
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east  of  Mill  Street  and  directly  opposite  the  five  lots  first 
mentioned.  In  April,  1915,  one  Kopecky,  a  resident  of  the 
neighborhood,  presented  a  petition  to  the  board  of  super- 
visors of  Johnson  County,  asking  the  vacation  of  that  part 
of  Mill  Street  between  West  Street  and  Deen  Street,  and 
giving  as  reason  for  such  order  that  such  street  is  "not  used, 
or  is  very  seldom  used  by  the  public  for  traveling  purposes." 
'  Upon  the  making  of  this  application,  notice  was  issued  and 
ser\'ed,  and  the  matter  came  on  for  hearing  at  a  later  date. 
The  plaintiff  John  Novotny  (since  deceased)  appeared  there- 
to and  opposed  the  order  petitioned  for,  and  presented  a  re- 
monstrance against  such  action,  signed  by  several  persons. 
The  objections  were  overruled,  and  an  order  entered,  as 
prayed,  vacating  Mill  Street  at  the  point  in  controversy. 
Thereafter,  this  proceeding  in  certiorari  was  instituteii  in 
the  district  court,  to  annul  the  order  of  vacation  on  the 
ground  that  the  board  of  supervisors  had  no  authority  or 
jurisdiction  in  the  premises.  On  hearing  the  evidence  and 
examining  the  record,  the  court  ruled  that  the  supervisors 
were  vested  with  authority  to  vacate  the  street,  and  dis- 
missed the  writ.    The  plaintiff  appeals. 

So  far  as  counsel  attempt  to  discuss  the  necessity  or  ad- 
visability of  vacating  the  street,  or  whether  the  same  is 
sought  or  demanded  as  a  matter  of  public  interest,  the  argu- 
ment is  beside  the  one  controlling  question  in  the  case.  If 
the  board  of  su])ervisors  had  any  power  or  discretion  to 
order  the  vacation,  its  action  cannot  be  reviewed  upon  cer- 
tiorari; and  if  it  had  no  such  power  or  discretion,  then  its 
order  to  that  effect  is  void.  We  therefore  come  directly  to 
the  real  inquiry :  Is  power  or  authority  vested  in  the  board 
to  vacate  the  street,  or  any  other  part  6f  the  plat? 

If  such  exists,  it  must  have  been  conferred  by  statute. 
This,  the  appellee  concedes,  but  says  that  such  authority  is 
found  in  Code  Sections  1482  and  1507,  found  in  the  general 
chapter  on  the  subject  of  roads.    Thev  read  as  follows: 
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"Section  1482.  The  board  of  supervisors  has  the  general 
supervision  of  the  roads  in  the  county,  with  power  to 
establish,  vacate  and  change  them  as  herein  provided." 

"Section  1507.  All  public  streets  of  villages  are  a  part 
of  the  road;  and  all  road  supervisors  or  persons  having 
charge  of  the  same,  in  the  respective  districts  or  villages^ 
shall  work  the  same  as  provided  by  law." 

For  the  purpose  of  having  before  us  all  the  statutes 
which  may  be  thought  to  bear  upon  the  constructions  to  be 
placed  upon  the  cited  sections,  we  cite  also  Code  Sectiou 
917,  which  provides  that  the  due  execution  and  record  of  a 
town  plat  "shall  be  equivalent  to  a  deed  in  fee  simple  of  such 
portion  of  the  premises  platted  as  is  set  apart  for  streets  or 
other  public  use." 

These  statutes  have  had  frequent  consideration  by  this 

court,  and  it  is  now  well  settled  that,  while  the  making  and 

recording  of  the  plat  constitute  a  deed  of  dedication  to  the 

'  public  of  the  designated  streets,  such  plat- 

*^    Dedication  * 

"*  town  plate:'        tiug  or  dedication  does  not  have  the  effect 

acceptance.  . 

to  make  them  public  streets  or  highways  un- 
til the  public  has  in  some  manner  indicated  its  acceptance 
thereof.  Until  such  acceptance,  the  spaces  left  between  the 
blocks  and  marked  as  streets  are  ways,  in  which  the  pur- 
chasers of  lots  acquire  an  easement  of  passage  for  the  con- 
venience of  and  access  to  their  respective  premises;  but  they 
are  not  public  roads  or  highways.  Until  there  has  been  such 
an  acceptance,  the  plat  or  deed  of  dedication  remains^  so  far 
as  the  general  public  is  concerned,  in  the  nature  of  a  mere 
tender  or  offer  to  dedicate.  Chrisman  v.  Omaha  d  C.  B,  R. 
d  B,  Co.,  125  Iowa  133 ;  Incorporated  Town  of  Camhridge  t;. 
Cook,  97  Iowa  599 ;  Bell  v.  City  of  Burlington,  68  Iowa  296 ; 
Uptagraff  v.  Smith,  106  Iowa  385 ;  Burroughs  v.  City  of  Cher- 
okee, 134  Iowa  429.  Such  tender  may  be  withdrawn,  and  the 
offered  street  may  be  vacated  by  the  dedicator  or  proprietor 
at  any  time  before  the  dedication  had  been  made  effective 
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by  acceptance,  in  so  far  as  it  does  not  prejudice  the  rights 
or  privileges  of  any  other  lot  owner  in  such  plat.  Code  Sec- 
tions 918  and  919 ;  Conner  v,  Iowa  City,  66  Iowa  419 ;  Mc- 
Grew  V.  Town  of  Lettsville,  71  Iowa  150.  In  other  words, 
until  the  dedication  has  been  accepted,  and  subject  only  to 
the  easements,  if  any,  which  may  have  been  acquired  by 
purchasers  of  lots  within  the  tract,  the  proposed  streets  ^nd 
alleys  remain  private  property,  and  the  tender  of  dedication 
may  be  withdrawn  in  the  manner  provided  by  the  statute 
last  above  cited ;  and  it  has  also  been  held  that,  if  the  pro- 
prietor of  the  plat,  at  any  time  before  the  acceptance  of  his 
dedication,  sells  and  conveys  the  land  for  other  than  public 
purposes,  such  conveyance  operates  as  a  revocation  of  the 
offer  to  dedicate.  Minneapolis  d  St.  L,  R,  Co.  v.  Town  of 
Britt,  105  Iowa  198,  208.  It  follows  of  necessity,  from  the 
foregoing  statutoi*y  provisions  and  the  construction  thereof, 
as  settled  by  numerous  decisions  of  this  court,  that,  until  the 
dedication  tendered  by  the  making  and  filing  of  a  plat  has 
been  accepted  by  the  public,  the  spaces  left  between  the 
blocks  of  land  for  street  purposes  are  not  public  roads,  and 
are,  therefore,  not  subject  to  vacation  and  change  as  such,  un- 
der the  general  law  which  authorizes  and  controls  the  estab- 
lishing and  vacation  of  public  roads,  streets,  and  highways. 
To  quote  briefly  from  some  of  our  cases : 

"From  these  different  sections,  it  is  manifest  that  the 
word  *8treet^  is  used  to  designate  the  spaces  left  between 
the  lots  for  public  travel.  The  title  thereto  does  not  vest 
in  the  city  or  town  prior  to  its  acceptance,  and  until  then  it 
is  not  deemed  a  road  or  public  thoroughfare."  Chrisman  v. 
Omaha  d  C.  B.  R.  d  B.  Co.,  125  Iowa  133,  137. 

"The  filing  of  the  plat  is  made  equivalent  to  a  deed  in 
fee  simple  to  the  streets  and  alleys,  but,  like  other  deeds, 
requires  acceptance  before  it  can  be  effective."  Burroughs  v. 
City  of  Cherokee,  134  Iowa  429,  432. 

Such  a  dedication  "may  be  withdrawn  by  the  donor  at 
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any  time  before  acceptance  by  the  public."  MbmeapoUs  d 
St.  L.  R.  Co.  V,  Britt,  105  Iowa  198,  203. 

The  streets  and  alleys,  "upon  the  acceptance  of  the  dedi- 
cation tendered  by  filing  the  plat,  are  under  the  authority  of 
the  cities  and  towns,  whose  councils  may  'widen,  straighten, 
narrow,  vacate,  extend,  improve,  and  repair  them.'  "  Talhert 
V.  Mason,  130  Iowa  373,  380. 

An  acceptance  of  the  grant  by  the  public  is  quite  as  es- 
sential to  the  establishment  of  the  highway  as  is  the  dedica- 
tion by  the  owner  of  the  soil.  Manderschid  v.  City  of  I)n- 
huque,  20  Iowa  73. 

The  foregoing  is  Sf^uflicient  to  nmke  clear  that,  in  the  case 
at  bar,  to  give  the  board  of  supervisors  any  power  to  vacate 
the  platted  street  in  controversy,  it  must  appear  that  such 

street  was  a  public  road,  and  that,  in  order 

o    Dedication  * 

■  acceptance:'        that  it  be  tro^itcd  and  considered  a  public 

evidence. 

road,  there  must  have  l>een  something  in  the 
nature  of  a  public  accei>tance  of  the  dedication.  Not  that 
there  needs  to  have  been  anv  formal  action  taken  or  formal 
record  made  by  any  public  authority,  in  order  to  constitute 
a  sufficient  acceptance;  possibly  the  expenditure  of  labor 
or  money  in  caring  for  the  street  by  the  officers  charge4l 
with  such  duties,  or  the  assumption  of  control  over  it  by 
such  officers  in  removing  obstructions  therefrom,  or  even 
anything  like  general  or  frequent  public  use  of  the  street 
as  a  higliway,  or  its  general  recognition  as  such  by  common 
consent  of  the  local  public,  would  justify  a  finding  of  ac- 
ceptance, within  the  meaning  of  the  law  as  we  have  found 
it  to  l)e;  but  there  must  be  some  tangible  or  substantial 
ground  on  which  to  base  it.  A  careful  examination  of  the 
entire  record  fails  to  reveal  any  evidence  of  this  kind. 

To  render  the  situation  somewhat  clearer,  it  should 
be  said  that,  running  north  and  south  through  the  plat  of 
Shueyville,  along  the  course  of  w^hat  is  marked  as  Main 
Street  on  the  plat,  there  is  a  public  county  or  state  i-oad. 
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extending  from  Iowa  City  to  Cedar  Rapids.  The  street 
souglit  to  be  vacated  is  parallel  to  this  public  road  and  only 
about  300  feet  therefi'om,  and  is  not  a  part  of  any  road  ex- 
tending beyond  the  plat  in  either  direction.  There  are  no 
houses  facing  upon  it.  Ko  work  has  ever  been  done  upon  it, 
or  improvement  of  any  kind  made  upon  it.  It  is  covered 
with  unbroken  blue  grass  sod,  from  side  to  side,  and,  al- 
though there  is  nothing  to  obstruct  travel  therein,  it  has 
been  used  for  that  purpose  very  rarely.  Persons  on  foot 
do  pass  that  way,  from  time  to  time.  Some  of  the  witnesses 
say  that  they  have  seen  wagon  tracks  upon  it,  but  no  one 
testifies  to  the  fact  of  seeing  it  so  used.  Indeed,  one  of  the 
defendant's  witnesses,  who  has  been  familiar  with  the  situa- 
tion for  many  years,  and  says  the  street  has  been  traveled 
some,'^  says  hfi  never  saw  a  team  on  the  street.  Indeed 
the  very  reason,  and  only  reason,  on  which  the  petition  to 
vacate  the  street  is  based,  is  that  it  is  not  used  by  the  pub- 
lic; and  it  is  very  clear  that  the  fact  in  this  respect  is 
substantially  as  said  by  one  of  the  witnesses,  that  the  use 
made  of  the  street  has  "not  been  any  different  from  what 
it  would  be  on  an  outlying  uninclosed  lot.''  The  very  fact 
that  the  several  lot  owners  living  on  the  sparsely  settled 
plat  have  an  easement  in  and  right  to  use  the  platted  streets 
as  a  means  of  access  to  their  property,  and  that  this  right 
is  held  by  them  regardless  of  the  acceptance  of  the  dedica- 
tion, even  though  such  streets  never  become  public  roads, 
sufficiently  explains  the  nature  of  the  very  slight  use  which 
has  been  made  of  Mill  Street. 

Not  onlj'  is  there  no  showing  of  any  acceptance  of  the 
dedication  in  this  instance,  but  we  think  that  such  an  ac- 
ceptance is  clearly  negatived.  Mill  Street,  therefore,  never 
became  a  public  road,  and  the  board  of  supervisors  was 
without  authority  or  jurisdiction  to  vacate  the  plat  or  the 
street  which  formed  a  part  of  it.  The  order  of  vacation  be- 
ing void  for  want  of  jurisdiction  in  the  board,  the  writ  of 
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certiorari  should  have  been  sustained.  The  judgment  ap- 
pealed from  will,  therefoi-e,  be  reversed,  and  the  cause  re- 
manded, with  direction  to  the  district  court  to  annul  the  or- 
der of  the  board  of  supervisors  for  the  vacation  of  the  street 
in  controversy. — Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Hazel  Bucknam,  Appellee,  v.  Interstate  Business  Men's 

Accident  Association,  Appellant. 

INSUBANCB:    Avoidance  of  Policy — ^Non-Spedtlc  Statement  of  Oe- 

1  cnpation — Knowledge  of  Agent.  Fraud  in  obtaining  Insurance 
may  not  be  predicated  on  a  statement  by  the  insured,  in  his 
application,  as  to  his  occupation,  when  such  statement  toaa  true 
as  far  a«  it  went,  but,  to  the  personal  knowledge  of  the  com- 
pany's agent  who  took  the  application,  was  capable  of  greater 
elaboration  as  to  duties  of  the  insured;  especially  is  this  true 
when  the  blanks  in  the  applications  were  inadequate  for  elab- 
orate explanations. 

IKSUBANOE:     Beceipt  of  Premiums — Effect.     An  incorrect  state- 

2  ment  of  insured's  occupation  becomes  wholly  immaterial  when* 
subsequent  to  the  Issuance  of  the  policy,  the  insured  entirely 
changes  his  occupation,  and  the  insurer,  with  full  knowledge 
thereof,  continues  to  receive  premiums,  and  the  insured  was 
killed  by  reason  of  the  dangers  attending  the  newly  assumed 
occupation. 

Appeal  from  Story  District  Court. — E.  M.  McCall^  Judge. 

May  17,  1918. 

Suit  by  plaintiff  on  accident  insurance  policy  or  certifi- 
cate, to  recover  4^5,000.  Defendant  filed  an  equitable  cross- 
petition,  asking  a  rescission  of  the  contract  and  that  it  be 
cancelled,  because  of  the  alleged  fraud  of  deceased  in  his 
application,  and  because  of  a  change  in  his  occupation.  The 
issue  raised  by  the  cross-petition  was  tried,  and  the  same 
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was   dismissed   on   the   merits,   and   defendant   appeals. — 
Affirmed. 

Dunshee,  Hmnes  d  Brody,  for  appellant. 

C.  O.  Lee,  I,  R.  Meltzer,  and  C.  W.  Qurfield,  for  appel- 
lee. 

Preston,  C.  J. — 1.  The  points  relied  upon  by  appellant^ 
as  it  states  them^  are:  First,  whether  there  was  such  a 
fraud  or  mistake  in  the  facts  as  to  justify  a  ^scission  in 

equity  of  the  entire  contract;  and  second, 

^'  avoidaMe^of       whether  there  was  a  waiver  on  the  part  of 

^e^c  state-     the  defendant  of  the  alleged  fraud  or  mis- 

pation:  knowi-    take.     These  are  stated  by  appellee  thus: 

edge  of  agent.  .        •         ■.  .        , 

(1)  Was  there  material  fraud  or  mistake 
in  the  statement  by  insured  of  his  occupation  and  duties 
sufficient  to  warrant  the  cancellation  of  the  certificate 
after  his  death?  (2)  Assuming  there  was  fraud  or  mistake 
in  stating  his  occupation  or  duties  at  the  time  the  certifi- 
cate was  issued,  can  the  company  raise  such  an  issue 
in  a  case  where  insured  subsequently  changed  his  occupa* 
tion,  and  th&  insurance  company,  with  full  knowledge  of 
such  change  in  occupation,  has  accepted  premiums  and 
applied  the  same  before  insured  is  accidentally  injured 
in  the  course  of  such  new  occupation?  Defendant's  by- 
laws provided  that  notice  of  change  of  occupation  should 
be  given ;  and  it  is  contended  by  defendant  that,  because  de- 
ceased failed  to  give  such  notice,  it  is  released  from  any 
liability.  The  plaintiff  pleaded  a  waiver  and  estoppel. 
It  appears  that,  on  April  30,  1913,  Harry  J.  Buck- 
nam applied  for  insurance  and  membership  in  the  defen- 
dant association.  His  application  was  approved,  and  a 
policy  issued  to  him.  At  this  time,  he  was  employed  as 
freight  cashier  for  the  Chicago  &  Northwestern  Railway 
Company,  at  Boone,  Towa,  which  position  he  held  until 
March  16,  1915,  when  he  moved  to  Ames,  where  he  was 


654        BucKNAM  V.  Interstate  B.  M.  A.  Assn.  [183  Iowa 

thereafter  engaged  in  managing  and  superintending  a 
transfer  or  dray  line  which  he  had  purchased.  On  OctobeT 
14,  1915,  he  fell  from  the  roof  of  a  porch,  where  he  wag 
directing  the  work  of  his  men  in  his  dray  business.  He 
died  from  such  injuries,  October  23,  1915. 

No  authorities  are  cited  by  appellant;  and  its  argu- 
ment is  whether,  under  the  evidence,  there  should  be  a 
rescission  of  the  contract.  There  is  not  very  much  dis- 
pute in  tiie  testimony.  The  evidence  was  either  undis 
puted,  or  such  that  the  court  could  properly  have  found  the 
facts  substantially  as  we  shall  state.  So  much  of  the  appli- 
cation for  the  insurance  as  seems  to  be  nmterial  is  as  fol- 
lows : 

"4.     Business  or  occupation.     Cashier  in  Freight  Office. 

"5.  In    what    capacity    are   you    employed?  Same  as 
above. 

"6.  State  specifically  your  actual  duties.    Clerical  only. 

"7.  Name  of  firm  you  represent.    C.  &  N.  W.  Ry.  Co. 
"Street  and  Number. Town. State. 


"8.  Have  you  any  other  business  or  occupation?  No." 

The  above  is  a  reproduction  of  that  part  of  the  ap- 
plication. 

Defendant's  agent,  Doyle,  solicited  deceased  to  ap- 
ply for  membership,  and  on  the  same  date,  took  his  ap- 
plication therefor.  The  application  was  filled  out  and  the 
answers  written  down  by  Doyle,  who  for  five  years  had 
been  employed  in  the  freight  department  of  the  Chicago 
&  Northwestern  Railway  Company,  in  the  general  offi- 
ces at  Boone,  looking  after  damaged  freight.  At  the  time 
the  application  was  made,  deceased  was,  in  fact,  eniployeil 
as  cashier  in  the  freight  office,  and  that  was  his  occupation, 
as  stated  in  his  application,  and  he  had  no  other  oceupa 
tion. 

It  is  contended  by  appellant,  however,  that   some  of 
the  duties  of  deceased  were  more  hazardous  than  stated. 
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and  that,  therefore,  a  fraud  was  perpetrated  upon  the 
company.  It  appears  that  it  was  the  duty  of  deceased, 
as  cashier  in  the  freight  office,  to  go  through  the  yards  and 
check  up  the  cars  that  were  in  the  yards  and  to  inspect 
such  cars.  The  inspection  consisted  especially  of  noticing 
the  condition  of  the  contents  of  the  cars,  taking  the  seal 
record,  the  initial  of  the  car,  and  the  number  of  all  the 
cars  containing  perishable  freight,  also  of  inspecting  the 
ice  boxes  on  the  refrigerator  cars.  To  do  this,  it  was  neces- 
sary for  him  to  open  the  hatches  of  the  refrigerator  cars 
and  make  an  inspection  of  the  plugs.  This  duty  required 
de<'eased  to  climb  over  the  refrigerator  cars  and  pull  up 
the  hatches,  and  the  result  of  such  inspections  was  not- 
ed on  printed  blanks.  There  is  some  evidence  as  to  the 
handling  of  freight  by  the  cashier  at  Boone;  but  this  was 
done  only  occasionally,  at  most,  and  seems  not  to  have 
been  any  part  of  his  regular  duties,  but  was  performed, 
if  at  all,  only  incidentally.  We  do  not  understand  counsel 
to  relv  on  this  last-mentioned  circumstance. 

We  think  the  evidence  is  such  that  the  soliciting 
agent  knew  that  deceased  was  required,  in  the  perform- 
ance of  his  duties,  to  do  the  things  before  set  out.  It  is 
true  he  testified  that  he  had  never  known  that  the  cash- 
ier inspected  the  refrigerator  cars,  but  it  does  appear  from 
his  testimony  that,  for  about  five  years  prior  to  the  time 
he  had  become  an  insurance  agent,  he  had  been  employed 
in  the  general  offices  of  defendant's  railway  at  Boone,  dur- 
ing which  time  he  was  employed  in  an  office  just  west  of 
the  freight  station,  and  across  the  street;  during  such  em- 
ployment, he  had  occasion  to  go  out  and  talk  with  the 
freight  agents;  he  was  familiar  with  the  duties  of  freight 
agents,  and  states  that  he  was  familiar  with  the  duties  of  the 
cashier;  and  that  he  had  frequently  heard  the  cashier 
talking  about  checking  cars,  and  that  it  was  part  of  his 
regular  duty  to  check  the  cars.    It  should  have  been  said 
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that  the  company  issued  policies  to  freight  agents,  but  it 
seems  that  such  were  required  to  file  a  written  waiver. 
However,  we  do  not  regard  that  as  very  material.  So 
that,  considering  all  the  circumstances,  taking  the  three 
answers  in  the  application  together,  the  character  of  the 
duties  of  deceased,  the  notice  thereof  to  the  company 
through  its  soliciting  agent,  and  all  the  other  circum- 
stances, we  think  the  trial  court  correctly  held  that  deceased 
was  not  guilty  of  false  representations,  as  contended  by 
appellant.  As  said,  the  deceased  was,  in  fact,  cashier  in 
a  freight  office.  In  the  subsequent  answer,  his  duties  were 
defined  as  clerical  only.  The  agent  w;riting  the  answers 
understood  the  duties  of  the  cashier.  In  defining  the  duties 
as  clerical  only,  the  term  was  chosen  by  the  agent.  Deceased 
was  justified  in  relying  upon  the  advice  and  assistance 
of  the  agent  in  preparing  the  application.  In  interpreting 
the  language  used,  we  should  give  it  a  reasonable  construc- 
tion in  favor  of  the  assured,  in  order  to  avoid  forfeiture 
on  technical  grounds.  Sargent  v.  Modern  Brotherhood, 
148  Iowa  600,  607.  It  is  contended  by  appellee  that  the  char- 
acter of  the  blank  application  and  the  amount  of  space  left 
by  the  insurer  for  the  applicant  to  use  in  his  answer  is 
entitled  to  consideration  in  construing  the  application,  cit- 
ing in  support  Wilder  v.  Continental  Casualty  Co,,  150  Fed. 
92,  at  94. 

The  answers  of  applicant  were  as  full  as  the  nature 
of  the  blanks  provided  would  permit.  The  company  did 
not  ask  applicant  where  his  duties  were  performed.  The 
evidence  is  that  they  had  a  right  to  make  further  inquiries, 
and  that  thev  sometimes  did  so. 

Appellee  cites  Standard  Life  d  Ace.  Ins.  Co.  v.  Fraser, 
76  Fed.  705,  at  709.  In  that  case,  the  applicant  stated 
his  occupation  as  "proprietor  of  a  bar  and  billiard  rooiu, 
not  tending  bar,"  and  the  evidence  showed  he  tended  bar 
to  the  extent  of  relieving  his  bar  tenders  at  meal  hours 
by  waiting  on  trade ;  and  the  court  instructed  the  jury  that 
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the  phrase  in  the  policy  was  intended  to  describe  the  or- 
cupation — the  regular  business — of  tKe  applicant,  and  that, 
if  the.  jury  should  And  from  the  evidence  that  he  was  not 
engaged  in  the  business  or  occupation  of  tending  bar  as 
a  business  or  occupation,  the  defense  should  be  disregard- 
ed. 

See,  also,  as  bearing  upon  this,  Mortemefi  v.  Central 
lAfe  Assur,  Assn,,  124  Iowa  277,  278,  281 ;  Gotfredson  v. 
Oennan  Com,  Aoc,  Co,,  218  Fed.  582;  Redmond  x\  United 
States  Health  d  Acx^ident  Ins,  Co.,  96  Neb.  744  (148  N.  W. 
913). 

It  seems  to  us  that,  since  it  appears  by  the  undisput- 
ed evidence  that  deceased  had  changed  his  occupation  en- 
tirely, the  character  of  his  duties  as  stated  in  the  appli- 
cation was  not  connected  in  any  way  with 
*  receipt  of  "pre-    his  injury.     This  change  of  occupation  was 

known  to  the  company  and  its  agents,  and 
because  of  such  change  of  occupation  the  company  may 
not  now  rely  upon  the  statements  in  the  application  as 
to  his  occupation;  and  especially  is  this  so  if  the  company 
has  waived  the  provisions  of  the  policy  in  regard  to  change 
of  occupation  by  accepting  premiums  with  knowledge 
thereof. 

Numerous  cases  are  cited  on  the  different  propositions, 
but  we  do  not  feel  justified  in  prolonging  the  opinion  for 
further  discussion  at  this  point.  * 

2.  Now,  as  to  the  change  of  occupation,  and  the 
claimed  waiver  by  reason  of  accepting  premiums.  Ap- 
pellee contends  that  the  new  occupation  of  deceased  was, 
nnder  the  record,  an  insurable  occupation;  but  they  say 
that,  whether  this  is  true  or  not,  if  the  company  accept- 
ed premiums,  with  notice  of  the  character  of  the  new 
occupation,  they  are  estopped  from  claiming  a  forfeiture; 
and  they  cite  Miller  v.  Mutual  Benefit  Life  Ins.  Co,,  31 
Xowa  216;  Kesler  v.  Farmers^  Mui.  Fire  and  lAghtning  Ins, 
A.ssn.,  60  Towa  374 ;  and  other  cases. 

Vol.  188  I  A.— 42 
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We  shall  not  take  the  time  to  discuss  the  cases  nor 
set  out  the  evidence  on  this  point.  It  does  appear  that 
defendant's  agents  did  know  of  the  new  occupation  of  de- 
ceased after  he  moved  to  Ames,  which  was  his  occupa- 
tion  at  the  time  he  was  hurt,  and  that  thereafter,  and  with 
such  knowledge,  the  company  accepted  premiums  for  a 
considerable  time,  and  up  to  the  time  he  was  hurt. 

It  is  our  conclusion  that  the  trial  court  rightly  de- 
cided the  issue,  and  the  judgment  and  decree  is,  therefore, 
— Affirmed, 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Mary  J.  Condon  et  al..  Appellants,  v.  New  York  Lifb 
Insurance  Company  et  al.,  Appellees. 

TKST7BANCE:     Bight  to  Proceeds— -Asslgmnent  by  Insured  of  For- 

1  tion  Due  Deceased  Beneficiary.  An  insured  in  an  ordinary  life 
insurance  policy,  payable  to  named  beneficiaries  "*or  to  their 
executors,  administrators  or  assigns,'*  even  though  possessing 
the  right,  under  the  policy,  to  avail  himself  of  loan  and  cash 
surrender  value,  may  not,  in  the  absence  of  a  policy  provision 
so  authorizing,  and  after  the  death  of  a  beneficiary,  validly 
assign  to  another  the  portion  of  the  proceeds  of  the  policy 
which  would  have  passed  to  said  deceased  beneficiary,  had  said 
beneficiary  survived  the  Insured. 

BEFOBMATION    OF    INSTBUMENTS:    Insurance    PoUcy— Mutual 

2  Mistake.  The  right,  on  the  ground  of  mutual  mistake,  to  re- 
form a  policy  of  insurance,  does  not  necessarily  follow  from  the 
fact  that  the  policy  does  not  literally  follow  the  insured's  writ- 
ten application  for  the  insurance.  So  held  where  the  policy 
added,  after  the  names  of  the  beneficiaries,  the  words,  "or  to 
their  executors,  administrators,  or  assigns." 

Appeal  from  Cherokee  District  Court, — William  Hutchin- 
son, Judge. 

February  16,  1918. 

Rehearing  Denied  May  17,  1918. 
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On  August  5,  1889,  the  defendant  insurance  company 
issued  an  ordinary  life  policy  for  $3,000  on  the  life  of  John 
J.  Condon,  making  the  same  payable  to  Mary  J.  Condon, 
his  wife,  and  Nellie,  Louis,  and  Geraldine  M.  Condon,  his 
children,  or  to  their  executors,  administrators,  or  assigns, 
Khare  and  share  alike.  The  insured  died  on  June  24,  1908, 
and  Nellie  Condon,  whose  name,  at  the  time  of  her  death, 
was  Nellie  Condon  Gilbert,  died  in  1907,  survived  by  a 
daughter.  On  the  8th  day  of  May,  1908,  the  insured  ex- 
ecuted a  written  assignment  to  Mary  J.  Condon,  as  follows : 

"Original  to  Attach  to  Policy — Executed  in  Duplicate. 

"Assignment  of  Part  of  Policy  No.  326452. 

"Amount  of  Policy  $3,000.00.  Date  of  Policy,  August 
5th,  1889. 

"On  the  life  of  John  J.  Condon,  of  Cherokee,  Iowa, 
in  the  New  York  Life  Insurance  Company,  of  New  York, 
U.  S.  A. 

"For  value  received,  I,  John  J.  Condon,  farmer,  of 
Cherokee  County,  Iowa,  do  hereby  assign,  transfer  and 
set  over  all  that  part  of  the  above-described  policy  of  in- 
.«5urance  payable  to  my  daughter  Nellie  Condon  (she  having 
died),  and  all  sum  or  sums  of  money,  interest,- benefit,  and 
advantage  whatsoever,  now  due  or  hereafter  to  become  due, 
by  virtue  thereof,  unto  my  wife,  Mary  J.  Condon,  if  liv- 
ing at  the  maturity  of  this /policy  by  the  death  of  the  in- 
sured, subject  to  all  the  terms  and  conditions  expresseil 
therein,  otherwise  this  assignment  to  be  void.  In  case  this 
policy  matures  as  an  endowment,  this  assignment  to  be 
of  no  effect. 

"Witness  my  hand  and  seal,  at  Cherokee,  Cherokee 
County,  Iowa,  on  this  8th  day  of  May,  A.  D.  1908." 

On  March  5,  1909,  defendant  paid  three  fourths  of 
the  amount  diie  on  said  policy,  but  declined  to  pay  the  bal- 
ance,  amounting  to  $1,418.32,  to  Mary  J.  Condon,  assignee, 
for    the    reason    that    it    claimed    that    said    assignment 
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was  ineffectual  to  pass  the  interest  of  Nellie  Condon  Gil- 
bert, as  beneficiary,  to  Mary  J.  Condon,  but  that,  as  her 
interest  as  beneficiary  under  said  policy  vested  immedi- 
ately upon  its  execution,  the  share  that  would  otherwise 
be  payable  to  her  belonged  to  her  executors,  administrat- 
ors, or  assigns,  and  not  to  Mary  J.  Condon. 

Plaintiff  brings  this  action  as  assignee,  and  is  joined 
therein  by  Louis  and  Geraldine  M.  Condon,  the  two  re- 
maining beneficiaries  named  in  said  policy.  This  action 
was  first  brought  at  law,  and  subsequently  a  substituted 
petition  was  filed,  alleging  that  the  insured,  in  the  appli- 
cation  for  said  insurance,  designated  the  above  named  per- 
sons as  beneficiaries,  but  that  the  defendant,  by  mistake 
or  oversight,  made  said  insurance  payable  to  said  bene- 
ficiaries, or  their  executors,  administrators,  or  assigns, 
and  that  the  insertion  of  the  words,  "or  executors,  admin- 
istrators, or  assigns,"  was  contrary  to  the  request  of  the 
insured  in  said  application,  and  wholly  without  authority ; 
and  plaintiff  prayed  that  said  policy  be  reformed  so  as  to 
express  the  true  intention  of  the  parties. 

An  administrator  was  appointed  for  the  estate  of 
Nellie  Condon  Gilbert,  and  he  was  made  party  defendant, 
and  appeared  herein  and  filed  answer  and  cross-petition, 
alleging  that  Nellie  Condon  Gilbert,  designated  as  bene- 
ficiary in  said  policy,  died  possessed  of  a  vested  interest 
therein,  and  that  the  balance  due  on  said  policy,  which 
would  have  gone  to  her  had  she  survived,  belonged  to 
cross-petitioner  as  the  administrator  of  her  estate,  and  he 
asks  judgment  therefor. 

The  defendant,  for  answer,  admits  the  execution  of 
the  policy,  the  receipt  of  a  copy  of  the  alleged  assignment 
from  the  insured  to  his  wife  of  the  interest  of  Nellie  Con- 
don Gilbert;  that  there  is  a  balance  due  and  owing  on 
said  policy,  of  {1,418.32,  but  avers  that  same  is  payable 
only  to  the  administrator  of  the  estate  of  Nellie  Condon 
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Gilbert,  and  tenders  payment  of  said  sum  to  the  person 
found  entitled  thereto. 

The  court  dismissed  plaintiff's  petition,  and  entered 
judgment  against  defendant  in  favor  of  cross-i)etitioner 
for  the  amount  claimed  therein,  and  taxed  the  costs  to 
appellant. — Affirmed, 

Wm,  Mulvaney,  for  appellants. 

Milchrist  d  Scott  and  A.  R.  Molynetix,  for  appellees. 

Stevens^  J. — I.    The  policy  in  suit  is  an  ordinary  life 
policy,    containing    provisions    for'  settlement,    cash-sur- 
render  value,   paid-up   policy,   and   other   provisions   giv- 
ing options  to  the  insured,  and  is  therein 
1.  insuramcb:         designated  as  a  non-forfeiting,  free  tontine 

right  to  pro-  ^  °' 

ceedB :  anlgn-      policy, 
ment  by  In-         *^        •^ 

S^due  ?S-  ^^®  decision  of  this  case  turns  upon 

e«ued  bene-        ^-j^^  question  whether  the  interest  of  Nellie 

Condon,  as  beneficiary,  vested  upon  the  exe- 
cution and  delivery  of  said  policy.  It  is  earnestly  con- 
tended by  counsel  for  appellant  that,  as  the  insured  might, 
if  he  had  survived  the  twenty-year  tontine  period,  have 
availed  himself  of  any  one  of  several  settlements,  or  have 
surrendered  the  policy  and  made  full  settlement  with  the 
company,  no  interest  vested  in  any  of  the  beneficiaries  while 
such  right  existed  and  belonged,  to  the  insured;  and  they, 
rely  upon  Carpenter  v.  Knapp,  101  Iowa  712,  to  sustain  this 
contention. 

It  is  held  by  the  great  weight  of  authority  that  the  in- 
terest of  a  designated  beneficiary  in  an  ordinary  life  polic.v 
vests  upon  the  execution  and  delivery  thereof,  and,  unless 
the  same  contains  a  provision  authorizing  a  change  of  bene- 
ficiary without  the  beneficiary's  consent,  the  Insured  cannot 
make  such  change.  Wilmaser  v,  Contvnental  Life  Ins,  Co., 
66  Iowa  417;  Townsend  v.  Fidelity  d  Casualty  Co,,  163  Iowa 
713;  Phillips  v.  Carpenter,  79  Iowa  600;  In  re  Estate  of 
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Conrad^  89  Iowa  396;  Central  Nat,  Bank  of  Washington  v. 
Hume,  128  U.  S.  195  (32  L.  Ed.  370)  ;  Indiana  Nat,  Life  Ins, 
Co,  V,  McGinnis,  180  Iiid.  9  (101  N.  E.  289) ;  Franklin  Life 
Ins.  Co,  V,  Galligan,  71  Ark.  295  (100  Am.  St.  73)  ;  Perrp 
V,  Tweedy,  128  Ga.  402  (119  Am.  St.  393)  ;  Hooker  v,  tiugg, 
102  N.  C.  115  (8  S.  E.  919) ;  Foster  v,  Chile,  50  Wis.  603  (7 
N.  W.  555) ;  Millard  v,  Drayton,  177  Mass.  533  (59  N.  E. 
436)  ;  Preston  v,  Connecticut  Mut,  Life  Ins.  Co,,  95  Md.  101 
(51  Atl.  838)  ;  Phoenix  Mut.  Life  Ins,  Co,  v,  Dunlmm,  46 
Conn.  79  (33  Am.  Rep.  14) ;  Oarner  v,  Oermania  Life  Ins. 
Co.,  110  N.  Y.  266  (18  N.  E.  130)  ;  Laughlin  v.  Norcross,  97 
Me.  33  (53  Atl.  834)  ;  United  Htates  Casualty  Co.  v,  Kacer, 
1(J9  Mo.  301  (69  S.  W.  370)  ;  Ferdon  v,  Canfield,  104  N.  Y. 
143  (10  N.  E.  146) ;  Irwin  v.  Travelers  Ins.  Co.,  16  Tex.  Civ. 
App.  683  (39  S.  W.  1097)  ;  Mutu^al  Benefit  Life  Ins.  Co.  v. 
WiUoughly,  99  Miss.  98  (54  So.  834) ;  Mutual  Benefit  Life 
Ins,  Co.  V,  Sweet,  222  Fed.  200. 

And  this  applies  to  a  policy  to  which  there  are  attached 
the  incidents  of  a  loan  value,  cash-surrender  value,  and 
automatic  extension  by  premiums  paid.  Mutual  Benefit 
Life  Ins,  Co,  v.  Willoughhy,  supra;  Succession  of  Desforges, 
135  La.  49  (64  So.  978)  ;  Preston  v,  Connecticut  Mut,  Life 
Ins,  Co.,  supra ;  Lockwood  v,  Michigan  Mut,  Life  Ins.  Co,^ 
108  Mich.  334  (66  N.  W.  229)  ;  Pingrey  v.  National  Life  Ins, 
Co.,  144  Mass.  374  (11  N.  E.  562)  ;  Bacon  on  Life  &  Accident 
Insurance,  Section  377,  and  cases  cited. 

In  case  the  beneficiary  dies  before  the  insured,  without 
liaving  consented  to  a  change  of  beneficiary,  the  insuretl 
cannot,  without  a  reservation  in  the  policy  giving  him  such 
right,  change  the  beneficiary;  and  the  insurance  passes  to 
the  estate  of  the  deceased  beneficiary.  Franklin  Life  Ins, 
Co,  V.  Oalligan,  supra;  Perry  v.  Tweedy,  supra;  Harley  v. 
Heist,  86  Ind.  196;  Hooker  v.  Sugg,  supra;  Drake  v.  fitofu\ 
58  Ala.  133;  Phoenix  Mut,  Life  Ins,  Co,  v,  Dunhayn,  supra; 
Preston  v,  Connecticut  Mut,  Life  Ins.  Co.,  supra;  Millard  p. 
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Brayton,  supra;  Pingrey  v.  National  Life  Ins.  Co,,  supra; 
In  re  Estate  of  Conrad,  supra. 

As  we  understand  the  contention  of  counsel  for  appel- 
lant, it  is  that,  while  the  interest  of  a  designated  benefici- 
ary in  an  oi-dinary  life  policy  may  vest  immediately  upon 
its  execution  and  delivery,  endowment,  accumulation,  and 
tontine  policies  form  an  exception  to  this  rule,  and  that  the 
interest  of  a  beneficiary  in  the  latter  class  does  not  vest  uu-^ 
til  the  death  of  the  insured  within  the  tontine,  or  accumula- 
tion, period.  Among  the  authorities  cited  by  counsel  to  sus- 
tain this  contention  is  Carpenter  v.  Knapp,  supra.  The  in- 
strument before  the  court  in  that  case  was  a  certificate 
of  membership  in  a  benefit  society,  and  the  court  held,  in 
accordance  with  the  weight  of  authority,  that  no  interest 
vested  in  the  beneficiary  until  the  death  of  the  insured,  but 
the  court,  referring  to  the  interest  of  the  beneficiary  in  an 
ordinary  life  policy,  said: 

"It  is  the  general  rule  that  a  beneficiary  under  an  ordi-* 
nary  life  policy  takes  a  vested  interest  therein  at  the  mo- 
ment the  policy  is  executed  and  delivered,  which  cannot  be 
impaired  or  defeated  by  any  act  of  the  assured,  or  of  the  as- 
sured and  the  company,  to  which  said  beneficiary  does  not 
asseut." 

None  of  the  authorities  cited  by  counsel  hold  that  the 
incidents  of  loan  and  cash  surrender,  values  and  other  fea- 
tures, such  as  are  contained  in  the  policy  in  suit,  attachied 
to  an  ordinary  life  policy  for  tlie  benefit  of  the  insured,  af- 
fect its  chara(^ter  as  an  ordinary  life  policy,  or  change  the 
rule  as  to  the  right  of  the  beneficiary,  if  the  assured  dies 
before  these  rights  have  matured.  The  right  of  the  insured 
to  take  advantage  of  any  of  the  several  provisions  of  the 
policj'  for  his  benefit  depended  upon  his  surviving  the  tontine 
period.  In  the  event  that  he  died  within  the  tontine  period, 
all  provisions  contained  in  said  policy  for  settlement,  etc., 
immediately  terminated,    and   the  policy  matured  and  be- 
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came  at  once  payable  to  the  beneficiaries.  He  had  no  in- 
terest in  said  policy  that  would  pass  by  an  assignment  in 
the  event  his  death  occurred  within  the  tontine  period. 

It  is  our  conclusion  that  the  interest  of  Nellie  Condon 
Gilbert  vested  immediately  upon  the  execution  and  deliv- 
ery of  the  policy,  and  that  same,  under  its  terms,  passed  to 
her  personal  representatives.  Smith  v.  Metropolitwn  L.  Ins. 
%Co.,  222  Pa.  226  (20  L.  R.  A.  [N.  S.]  928),  cited  by  counsel, 
holds  that,  upon  the  death  of  the  beneficiary  before  the  expi- 
ration of  the  tontine  period,  the  interest  of  such  beneficiary 
terminates,  and  leaves  the  insured  free  to  make  such  other 
disposition  of  the  policy  as  he  may  desire;  but  the  holding  in 
this  case  is  contrary  to  the  great  weight  of  authority,  as 
shown  by  the  cases  cited  supra. 

II.  Counsel  also  earnestly  maintains  that  there  was  a 
mutual  mistake  in  the  language  of  the  policy,  and  that,  as 
the  application  designated  Mary  J.  Condon,  Louis,  Nellie, 

and  Geraldine  Condon  as  beneficiaries,  de- 

^'  of'instbu-^^       fendant  exceeds  its  authority  in  adding  after 

ance  policy:        said  names  the  words  "or  their  executors, 

mutual  mistake. 

administrators  or  assigns;"  that  said  con- 
tract should  be  so  reformed  as  to  eliminate  said  words 
therefrom.  The  only  evidence  off'ered  by  plaintiff  to  the 
alleged  mistake  was  the  application  of  deceased,  which,  in 
answer  to  the  question  "To  whom  the  insurance  applied 
for  to  be  payable  in  event  of  death,"  gave  the  names  as 
above,  without  adding  the  words,  "or  executors,  adminis- 
trators, or  assigns."  The  evidence  offered  on  behalf  of 
defendant  tended  to  show  that  the  policy  in  suit  was  one 
of  a  large  class  of  similar  policies  issued  by  the  defend- 
ant company  at  the  time,  and  was  in  the  form  used  by  it 
at  the  time.  The  application  was  in  the  form  of  a  blank 
used  by  the  agents  of  defendant  generally,  and  the  an- 
swer naming  the  several  parties  as  beneficiaries  did  not  un- 
dertake to  prescribe  or  designate  the  form  of  policy  to  be 
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issued,  nop  the  method  of  settlement  in  the  event  one  or 
more  of  said  beneficiaries  should  die  before  the  death  of  the 
insured  within  the  tontine  period;  and,  doubtless,  the 
applicant  fully  expected  and  intended  that  a  policy  of 
the  kind  designated  would  be  issued  by  defendant  in  the 
usual  form  thereof.  The  policy  was  delivered  to  the  in- 
sured and  retained  by  him  for  many  years'  without  ob- 
jection or  protest,  and,  in  the  absence  of  evidence  to  the 
contrary,  it  may  well  be  assumed  that  its  form  and  provi- 
sions were  satisfactory  to  him. 

It  will  be  observed  that  the  insured  did  not  attempt, 
after  the  death  of  Nellie  Condon  Gilbert,  to  change  the 
beneficiary,  and  the  instrument  offered  in  evidence  was, 
in  form,  an  assignment  only.  As  the  interest  of  Nellie  Con- 
don Gilbert  vested  immediately  upon  the  execution  of  the 
policy,  it  passed,  upon  her  death,  to  her  personal  represen- 
tatives, and  the  alleged  assignment  was  ineffectual  to  pass 
any  interest  in  said  policy  to  the  plaintiff.  It  is  our  con- 
elusion  that  the  evidence  in  this  case  is  not  sufficient  to 
require  or  justify  the  reformation  of  said  policy  in  the 
i*espect  prayed;  and  that  plaintiff,  as  assignee,  took  no 
interest  therein;  and  that  the  court  rightly  rendered  judg- 
ment in  favor  of  the  administrator  of  the  estate  of  Nel- 
lie Condon  Gilbert  for  the  amount  claimed,  and  against 
plaintiff  for  costs.  The  deci*ee  of  the  lower  court  is,  there- 
fore,— A  ffirmed. 

Preston,  C.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Kate  Conkling,  Appellee,  v.  Knights  &  Toadies  of 

Security,  Appellants. 

IKSXTBANOE:     Walyer  of  Automatic  Forfeiture.     An  Insurer  who 

1     falls  to  avaU  himself  of  an  automatic  forfeiture  of  all  rights 

under  a  policy  when  it  Is  to  his  interest  not  to  do  so  may 

not  avail  himself  of  such  forfeiture  when  it  is  to  his  interest  to 
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do  so.  More  concretely,  an  insurer  who,  while  the  insured  is 
alive,  continually  fails  to  insist  upon  the  payment  of  assess- 
ments, etc.,  within  the  time  specifically  stipulated  by  the  policy. 
and  thereby  causes  the  insured,  as  a  reasonably  prudent  person, 
to  believe  that  such  payments  may  be  made  within  a  reasonable 
time  after  such  stipulated  time,  thereby  waives  the  right,  after 
the  insured  is  dead,  to  insist  that  the  policy  was  automatically 
forfeited  by  the  failure  of  the  insured  to  make  his  last  payment 
within  the  time  stipulated  in  the  policy. 

JXTEY:  Waiver.     The  right  to  have  disputed  questions  of  fact  de- 

2    termined  by  the  jury  is  waived, by  the  conduct  of  counsel  In 

permitting  the  court  to  proceed,  without  objection,  on  its  clearly 

expressed  understanding  that  all  matters  are  withdrawn  from 

the  jury  and  are  to  be  disposed  of  by  the  court. 

Appeal  from  Polk  District  Court. — Chas.  A.  Dudley, 

Judge. 

FRimuARY  15,   1918. 

Rehearing  Denied  May  17,  1918. 

Action  to  recover  on  a  benefit  certificate  issued  to  plain- 
tiff's husband,  in  which  she  was  named  as  benefieiarv. 
The  oi)inion  states  the  facts.  Judgment  for  the  plaintiff  in 
the  court  below.     Defendant  appeals. — Affirmed. 

Jordan  <£•  Jordan^  and  Danshce,  Haines  tG  Brody,  for 
appellants. 

McLaughlin,  tihankland  d  Lappen,  and  Parsotis  d 
Mills,  for  appellee. 

Gaynor,  J. — I.     l*laintiff  is  the  beneficiary  nameil   in 
a  certain  benefit  certificate  issued  by  the  Knights  &  Ladies 
of  Secmdty  to  her  husband,  Charles  R.  (^onkling.      The  certif- 
icate was  issued  on  the  3d  day  of  March, 
1.  insurance:         1905.     Charles  R.  Conkling  died  on  the  7th 

waiver  of  an-  .  '^ 

feuure?  ''''''         ^^'^^  '^^  Auj^'ust,  1914.    This  action  is  brought 

by  the  plaintiff,  as  beneficiary,  to  recover 
the  amount  provided  in  the  certificate  to  be  paid  to  her  on 
the  death  of  her  husband. 
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It  appears  that  all  dues  hadbeen  paid  up  to  the  1st 
of  July,  1914.  The  society  defends  on  the  ground  that, 
at  the  time  of  the  death  of  Conkling,  all  rights  undter  the 
certificate  had  been  forfeited,  because  of  his  failure  to  pay 
the  July  dues  within  the  month  of  July. 

Plaintiff  replies  that  it  was  the  general  custom  of  the 
defendant  to  receive  dues  after  the  month  in  which  the 
same  became  due  and  payable;  that  the  assured  relied  on 
this  custom  and  course  of  business,  and  was  led  to  assume 
and  believe  that  no  forfeiture  would  occur  from  a  failure 
to  pay  promptly  and  within  the  time  specified  in  the  con* 
tract;  that  plaintiff  had  been  delinquent  frequently  before 
this  time,  and  defendant  had  accepted  payment,  as  for  the 
preceding  month,  at  a  later  date  than  that  required  by  the 
contract;  that  the  defendant  had  adopted  a  course  of  busi- 
ness with  the  plaintiff  by  which  he  was  permitted  to  pay 
his  monthly  dues  several  days  after  the  month  in  which  the 
same  became  due,  and  was  still  treated  as  a  member  in  good 
standing  in  the  order;  that  decedent  assumed  and  believed 
that  the  defendant  would  never  require  a  literal  and  strict 
compliance  with  the  contract  in  this  particular;  that  the 
defendant,  in  accepting  and  receipting  for  said  dues  after 
the  month  in  which  the  same  became  due,  waived  a  strict 
compliance  with  the  contract,  and  is  now  estopped  from  as 
werting  that  the  contract  was  forfeited  for  failure  to  pay 
the  dues  in  July  for  the  month  of  July,  as  required  by  the 
contract;  that  the  dues  for  July  were  sent  to  the  defendant 
and  received  by  the  defendant  on  the  6th  day  of  August, 
1914;  that  the  same  were  not  only  received,  but  receipted  for. 

The  real  question,  then,  for  us  to  determine  is  whether 
or  not,  by  a  coui*se  of  conduct  such  as  this  record  disclosed, 
defendant  waived  a  strict  compliance  with  the  terms  of  the 
contract,  to  which  reference  is  hereinafter  made,  and  is  now 
estopped  to  assert  that  the  contract  was  forfeited  by  the 
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failure  to  pay  the  July,  1914,  dues  during  the  month  of  July, 
as  required  by  the  contract. 

The  defendant  is  a  mutual  benefit  association.  The  by- 
laws upon  which  defendant  relies  are  as  follows: 

"Section  112.  Members  Suspended  by  Their  Own  Act. 
All  assessments  for  every  month  shall  become  due  and  pay- 
able on  the  first  day  of  the  month.  The  certificate  of  each 
member  who  tias  not  paid  such  assessment  or  assessments 
and  dues  on  or  before  the  last  day  of  the  month  shall,  by 
the  fact  of  such  nonpayment,  stand  suspended  without  no- 
tice, and  no  act  on  the  part  of  the  Council  or  any  oflficer 
thereof,  or  of  the  National  Council,  shall  be  required  as  es- 
sential to  such  suspension,  and  all  rights  under  said  cer- 
tificate shall  be  forfeited.  No  right  under  such  certificate 
shall  be  restored  until  it  has  been  duly  reinstated  by  the 
member  complying  with  the  laws  of  the  order,  with  refer- 
ence to  reinstatement. 

"Section  113.  How  Reinstated.  p]ach  member  who  has 
been  suspended  for  nonpayment  of  dues  or  nonpayment  of 
an  assessment  or  assessments  shall  only  be  reinstated  in  ac- 
cordance with  the  constitution  and  laws  of  the  order. 

"Section  114.  How  a  Member  may  be  Reinstated  With- 
m  Sixty  Da>ys.  Any  beneficiary  member  suspended  by  rea- 
son of  nonpayment  of  an  assessment  or  assessments,  or 
dues,  may,  within  sixty  days  from  the  date  of  such  suspen- 
sion, be  reinstated  upon  the  following  conditions,  and  none 
other,  viz. :  If  not  engaged  in  any  of  the  prohibited  occupa- 
tions mentioned  in  Section  107  of  these  laws,  he  may  be 
reinstated  by  payment,  within  sixty  days  from  the  date  of 
suspension,  of  all  arrearages  of  every  kind,  including  assess*- 
ments  and  dues,  for  which  he  would  have  been  liable  had  he 
remained  in  good  standing;  provided,  however,  that  he  be 
in  good  health  at  the  time  of  making  payment  to  the  Finan- 
cier, with  a  view  to  ^reinstatement.  The  payment  of  anv 
such  assessments  and  dues  for  reinstatement  shall  be  a  war- 
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ranty  by  such  member  that  he  is  in  good  health  at  the  time 
of  such  payment.  Provided,  further,  that  the  receipt  and 
retention  of  such  assessments  and  dues,  in  case  the  suspen- 
ded member  is  not  in  good  health,  or  is  engaged  in  a  prohib- 
ited occupation,  shall  not  have  the  effect  of  reinstating  said 
member  or  of  entitling  him  or  his  beneficiaries  to  any  rights 
under  his  benefit  certificates. 

"Section  120.  National  Council  not  Bov/nd  hy  an  Ille- 
gal Receipt,  The  National  Council  shall  not  be  bound  by 
the  acceptance  of  arrears  of  assessments  and  dues  from  sus- 
pended members  who  are  not  entitled  to  reinstatement  in 
accordance  with  the  laws  of  the  ordei^.  The  receiving  of 
such  arrears  and  receipting  therefor  by  any  officer  of  a  sub- 
ordinate council,  the  National  Secretary,  or  by  any  other 
person,  or  the  payment  by  or  on  behalf  of  any  suspended 
member  of  arrears  of  assessment  and  dues  with  a  view  of 
reinstatement,  except  as  provided  for  in  the  laws  of  the 
order,  shall  not  be  binding  on  the  National  Council.  The 
failure  of  any  financier  to  report  to  the  National  Council  as 
suspended  any  suspended  member  of  his  Council  shall  not 
operate  in  any  case  as  a  waiver  of  the  forfeiture  occurring 
on  account  of  the  suspension.  The  retention  by  the  Finan- 
cier or  by  the  order  of  assessments  and  dues  paid  by  mem- 
bers or  for  them  with  a  view  to  reinstatement  other  than 
is  provided  in  the  laws  of  the  order,  either  before  or  after 
death,  shall  not  constitute  a  waiver  of  any  provisions  of 
these  laws,  until  a  demand  has  been  duly  made  for  tlieir 
return  by  such  member  or  his  beneficiary  or  legal  represen- 
tative. 

"Section  120.  (a)  National  Council  not  Bound  hy 
Knowledge  of  or  Notice  to  Officers  or  Members  of  Local 
Coun^dls.  No  officer  of  this  society  nor  any  local  council  offi- 
cer, or  member  thereof  is  authorized  or  permitted  to  waive 
any  provisions  of  the  by-laws  of  this  society  which  relate  to 
the  contract  between  the  member  and  the  society,  whether 
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the  same  be  now  in  force  or  hereafter  enacted.  Neither  shall 
any  knowledge  or  iiifonnatioii  obtained  by,  nor  notice  to 
any  subordinate  council  or  oflBcer  or  member  thereof,  or 
by  or  to  any  other  person,  be  held  or  construed  to  be  the 
knowledge  or  notice  to  the  National  Council  or  the  officers 
thereof,  until  after  said  information  or  notice  be  given  in 
writing  to  the  National  Secretary  of  the  order. 

"Section  157.  Duties  of  the  Financier.  The  Finan- 
cier shall  not  knowingly  collect  or  receive  assessments  and 
dues  from  a  member  who  has  Become  suspended  for  non- 
payment of  the  same,  or  who  has  been  expelled  from  the 
order  for  any  cause,  if,  at  the  time  of  tender,  the  member 
is  not  in  good  health,  or  knowingly  collect  or  receive  assess- 
ments and  dues  on  account  of  a  suspended  member  who  is 
dead  at  time  payment  is  tendered.  The  receipt  of  assess- 
ments and  dues  contrary  to  the  provisions  of  this  section, 
or  any  other  laws  of  the  order,  shall  be  unavailing  in  favor 
of  the  suspended  or  defaulting  member,  and  such  Financier 
shall  forfeit  his  membership  in  the  order  for  such  viola- 
tion." 

The  certificate  issued  to  the  deceased,  on  which  plain- 
tiff relies,  provides  that  the  certificate  or  contract  is  and 
shall  be  subject  to  forfeiture  for  any  of  the  causes  of  for- 
feiture which  are  now  prescribed  in  the  laws  of  the  order, 
or  for  any  other  cause  or  causes  of  forfeiture  which  may 
hereafter  be  prescribed  by  an  amendment  of  its  by-laws. 

It  is  apparent  from  these  by-laws,  which  were  a-  part 
of  the  contract  between  the  deceased  and  the  defendant 
company,  that  a  failure  to  pay  an  assessment  on  or  before 
the  last  day  of  the  month  automatically  suspends  the  mem- 
ber, without  any  act  on  the  imrt  of  the  defendant,  and  all 
rights  under  the  certificate  become  forfeited.  The  July,  1914, 
payment  should  have  been  made,  under  the  strict  terms  of 
this  contract,  during  the  month  of  July.  It  was  not  paid,  nor 
was  payment  tendered,  until  the  Gth  day  of  August     Con- 
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sidering  this  provision  of  the  policy  in  force,  all  rights  un- 
der the  certificate  became  forfeited*  automatically  on  the,  1st 
day  of  August,  and  the  member  was  suspended.  This  is  a 
provision  of  the  policy  made  for  the  benefit  of  the  society. 
Upon  this  provision,  the  minds  of  the  parties  had  met.  It 
was  binding  on  the  assui-ed.  The  company  had  a  right  to 
insist  on  its  strict  enforcement.  No  member  whose  rights 
had  been  so  forfeited  could  be  reinstated,  except  by  comply- 
ing with  tlie  provisions  of  Section  114,  hereinbefore  set  out, 
and  this  within  sixty  days  from  the  date  of  suspension.  His 
reinstatement  might  be  brought  about  by  payment,  within 
sixty  days  from  the  date  of  suspension,  of  all  arrearages,  in- 
cluding assessments  and  dues,  for  which  he  would  have  been 
liable  had  he  remained  in  good  standing,  provided  he  were 
in  good  health  at  the  time  of  making  the  payment  with  a 
view  to  reinstatement.  Under  the  provisions  of  this  sec- 
tion, the  payment  of  any  such  assessments  and  dues  for 
reinstatement  was  a  warranty  by  such  member  that  he  was 
in  good  health  at  the  time  of  such  payment.  It  appears 
that  the  deceased  was  not  in  good  health  at  the  time 
this  July  paj'^ment  was  made,  on  the  6th  day  of  August; 
that  he  had  be(»n  sick  for  several  days,  and  died  on  the  7th. 
We  start  with  the  proposition  that  these  provisions  of  the 
by-laws  were  binding  upon  the  assured  and  the  plaintiff, 
and,  unless  waived  by  the  society,  stand  in  the  way  of 
any  recovery  upon  the  certificate  in  this  suit.  The  duty  to 
pay  strictly  within  the  time  provided  in  By-law  No.  112 
rests  upon  the  assured.  The  consequences  that  follow  a 
failure  to  pay  within  the  time  stipulated  are  found  within 
that  section.  A  failure  to  pay  within  the  month  works  a 
forfeiture  of  rights  under  the  certificate,  and  a  suspension 
of  the  member.  Under  a  strict  enforcement  of  the  contract, 
the  assured  thereafter  would  have  no  right  under  the  cer- 
tificate until  reinstated,  and  his  reinstatement  could  only 
occur  upon  a  payment  of  the  amounts  due  the  society,  for 
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which  he  would  be  liable  if  not  suspended,  and  the  further 
showing  that  he  was  in  good  health  at  the  time  he  makes 
the  payment. '  A  payment  made  for  reinstatement  is  a  war- 
ranty that  he  is  in  good  health  when  the  payment  is  ten- 
dered. If  the  payment  had  been  made  in  July,  in  accord- 
ance with  the  terms  of  the  contract,  it  would  be  wholly  im- 
material whether  the  assured  was  sick  or  even  dead  at  the 
time  the  payment  was  made.  The  indemnity  is  against 
death  occurring  while  the  certificate  i«  in  force.  If,  at  the 
time  of  the  death,  the  rights  of  the  assured  had  been  for- 
feited for  failure  to  pay  in  accordance  with  the  terms  of 
the  contract,  then  sickness  or  death  would  be  a  material 
matter  for  consideration ;  for  in  no  event  then  could  the  as- 
sured make  the  pi'oof  entitling  him  to  be  reinstated. 

The  question  then  is:  Were  the  provisions  of  Section 
112  of  the  by-laws,  in  so  far^as  it  provides,  "The  certificate 
of  each  member  who  has  not  paid  such  assessment  or  assess- 
ments and  dues  on  or  before  the  last  day  of  the  month  shall, 
by  the  fact  of  such  nonpayment,  stand  suspended  without 
notice,"  with  further  provision,  "No  right  under  such  certifi- 
cate shall  be  restored  until  it  has  been  duly  reinstated  by 
the  member  complying  with  the  laws  of  the  order  with  ref- 
erence to  reinstatement,"  operative  against  the  plaintiff? 

As  we  have  said  before,  if  this  provision  was  in  full 
force  on  the  6th  day  of  August,  at  the  time  the  payment  of 
the  July  dues  was  made,  then,  by  virtue  of  this  provision, 
the  member  having  been  suspended  automatically  by  a  fail- 
ure to  pay  within  the  month  of  July,  no  rights  remained 
under  the  certificate  that  could  be  enforced  by  his  benefici- 
ary after  his  death;  and  before  death,  no  right  remained 
in  him  except  the  right  to  be  reinstated  as  provided  in  Sec- 
tion 114. 

This  brings  us  to  the  one  point  in  this  case:  Does  a 
failure  to  comply  with  Section  112  stand  in  the  way  of  re- 
covery in  this  case,  under  the  facts  disclosed  in  this  record? 
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This  provision  of  the  contract  was  made  for  the  benefit 
of  the  society,  and,  being  made  for  the  benefit  of  the  society 
may  be  waived  by  the  society.  The  question,  then,  is:  D-id 
it  waive  this  provision  of  the  policy,  so  that,  on  the  6th 
day 'of  August,  the  assured  was  not  suspended,  and  his 
rights  were  not  forfeited  under  the  contract,  at  the  time 
the  payment  for  July  was  made  to  the  society  and  received 
by  the  society? 

What  was  the  assured's  duty  in  this  case?  To  pay  his 
dues  within  the  month  of  July.  What  was  the  defendant's 
right?  To  have  the  dues  paid  within  the  month  of  July. 
Assured's  duty  was  contractual.  Defendant's  right  also 
rested  in  the  contract.  Waiver  is  the  intentional  relin- 
quishment of  a  known  right,  or  such  conduct  as  warrants 
an  inference  of  such  relinquishment.  Defendant's  contract- 
ual right  was  to  have  the  premium  paid  within  the  limits  of 
the  month.  The  duty  of  the  plaintiff  and  the  right  of  the" 
defendant  were  equal.  The  forfeiture  was  the  consequence 
only  that  followed  a  failure  of  the  assured  to  perform  a  con- 
tractual duty  on  which  rested  the  defendant's  right  to  have 
the  duty  performed.  The  right  of  the  defendant  to  have 
this  duty  performed  could  be  waived  by  the  defendant. 
"Was  it  waived? 

The  record  discloses  that,  upon  the  payment  of  the 
July,  1914,  dues,  made  on  the  6th  day  of  August,  1914,  the 
society  issued  the  following  receipt : 

"15.20.  Knights  &  Ladies  of  Security,  Des  Moines 

Council,  No.  616,  located  at  Des  Moines, 
State  of  Iowa,  Augnst  7,  1914. 

"Received  payment  of  Charles  and  Clyde  Conkling,  Five 
and  20^100  Dollars  payment  for  the  months  of  July  and 
August." 

It  appears  that  Clyde  was  also  a  member  of  this  same 
society,  and  the  receipt  was  to  cover  payment  for  his  dues 
and  the  dues  of  the  deceased. 
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Prior  to  this  time,  the  assured  had  made  paymentB,  and 
receipts  were  issued  in  substantially  the  above  form,  days 
after  the  date  fixed  in  the  contract    Witness  the  following: 

April  15,  1908,  for  October  and  November. 

May  13, 1908,  for  April. 

July  9,  1908,  for  June. 

September  15, 1908,  for  August. 

October  10,  1908,  for  September. 

November  9,  1908,  for  October. 

December  14,  1908,  for  November. 

January  8, 1909,  for  December. 

February  5^  1909,  for  January. 

March  9,  1909,  for  February. 

May  7,  1909,  for  April. 

June  4,  1909,  for  May. 

July  2,  1909,  for  June. 

August  6,  1909,  for  July. 

September  7, 1909,  for  August. 

November  4,  1909,  for  October. 

December  8,  1909,  for  November. 

December  13,  1909,  for  December  and  January. 

March  14,  1910,  for  February  and  March. 

May  12,  1910,  for  April  and  May. 

June  7, 1910,  for  June  and  July. 

July  12,  1910,  for  June  and  July. 

September  14,  1910,  for  August  and  September. 

November  17,  1910,  for  October  and  November. 

January  10, 1911,  for  Decemiber,  1910,  and  January,  1911. 

February  28,  1911,  for  February  and  March. 

July  20,  1911,  for  June  and  July. 

June  4,  1914,  for  May  and  June. 

The  payment  in  question  was  received  by  the  financier 
of  the  defendant  society  on  the  6th  day  of  August.  Payment 
was  for  July  and  August.  These  payments  were  entered  on 
the  record  of  the  society  on  the  7th  day  of  August,  1914,  and 
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receipt  issued.  The  society  first  learned  of  the  death  of  the 
assured  on  the  afternoon  of  the  7th  day  of  August,  or  on  the 
morning  of  the  8th.  On  the  discovery  of  the  death  of  the 
assured;  the  money  was  returned  to  the  parties  sending  it, 
and  has  been  tendered  back  for  the  use  of  the  sociely. 
This  payment  was  not  remitted  to  the  National  Council. 
All  other  payments  made  by  the  assured  were  remitted  to 
the  National  Council  between  the  5th  and  12th  of  the  month. 
At  no  time  when  any  of  these  payments  were  made  had  the 
society  any  knowledge  of  the  then  physical  condition  of 
Conkling,  nor  does  the  record  disclose  that  any  inquiry  was 
ever  made  touching  his  physical  condition.  As  to  delinquent 
payments,  no  demand  was  ever  made  for  a  certificate  of 
health,  or  for  any  showing  as  to  the  then  condition  of  the 
assured's  health.  All  delinquent  payments  prior  to  this  one 
seem  to  have  been  made  and  received,  not  as  for  reinstate- 
ment, but  as  for  a  payment  of  dues  essential  to  keep  the 
certificate  alive.  Nowhere  in  the  record  does  it  appear  that 
any  of  these  delinquent  payments  were  ever  received  or  ac- 
cepted for  the  purpose  of  reinstatement.  This  payment  and 
all  other  payments  seem  to  have  been  tendered  and  accepted 
as  for  a  payment  made  within  the  limits  of  the  right  of  the 
assured  to  make  payments  and  preserve  the  integrity  of  his 
policy :  at  least,  no  question  was  ever  made,  so  far  as  this 
record  shows,  as  to  the  character  of  the  payment,  or  for 
what  it  was  jmid  and  received.  While  the  contract  pro- 
vided that  these  payments  should  be  made  within  the  month, 
to  preserve  the  integrity  of  the  certificate,  the  society  per- 
mitted the  assured  to  make  payments  after  the  month,  and 
treated  his  certificate  as  still  continuing ;  and  it  must  treat 
this  payment  the  same.  There  is  no  question  in  this  record 
that  any  of  these  payments  were  made  for  the  purpose  of 
reinstatement,  or  with  the  thought  that  reinstatement  was 
necessary.  They  were  not  accepted  as  for  reinstatement,  nor 
does  there  appear  to  have  been  any  thought  in  the  mind  of 
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either  of  the  contracting  parties  that  the  payments  were  not 
made  strictly  in  compliance  with  the  terms  of  the  contract, 
though  not  within  the  time  limit  of  the  contract.  The  course 
of  dealing  on  the  part  of  the  society  with  this  assured  was 
such  as  to  lead  a  man  of  ordinary  prudence  to  believe  that 
it  was  not  insi^ing  upon  a  strict  performance  of  the  con- 
tract touching  the  time  of  payments;  and  we  must  as- 
sume the  assured  to  have  been  a  reasonable  man,  and 
that  he  too  believed,  from  this  course  of  conduct,  that  the 
defendant  was  not  so  insisting.  If  the  society,  by  its  con- 
duct, led  the  assured,  as  a  reasonable  and  prudent  business 
man,  to  believe  that  he  could  make  payments  a  few  days  af- 
ter the  time  specified  in  the  contract,  and  avoid  forfeiture  or 
suspension,  then  the  conduct  of  the  defendant  was  a  waiver 
of  the  strict  performance  of  the  contractual  duty,  and  estops 
defendant  now  to  say  that  such  failure  to  perform  strictly 
as  the  contract  required  worked  a  forfeiture  under  the  terms 
of' the  contract,  and  that  this  payment  was  not  made  in 
time.  If,  by  its  conduct,  it  gave  assured  to  understand,  and, 
as  a  reasonably  prudent  man,  he  had  a  right  to  understand, 
that  a  payment  could  be  made  after  the  expiration  of  the 
month  in  which  it  was  due,  and  he  could  thereby  preserve 
the  integrity  of  the  certificate  and  avoid  suspension  or  for- 
feiture, and  he  made  this  payment  relying  thereon,  it  is 
estopped  now  to  say  that  a  payment  made  in  accordance 
with  the  understanding  so  induced  by  its  conduct  and  the 
custom  which  it  had  adopted  in  dealing  with  the  assured, 
was  not  a  payment  in  time  to  preserve  the  life  of  the  oer 
tificate.  In  all  these  instances,  so  far  as  this  record  show^, 
the  payments  were  made  after  the  time  limit  found  in  the 
contract,  not  for  the  purpose  of  reinstatement,  but  for  the 
purpose  of  continuing  the  certificate  in  force,  and  were  re 
ceived,  not  for  the  purpose  of  reinstatement,  but  for  the  pur- 
pose of  continuing  the  policy,  with  all  the  rights  and 
benefits. 
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Justice  E*iel<i,  in  Olohe  Mut.  Life  Ins.  Go.  v.  Wolff,  95 
U.  S.  326  (24  L.  Ed.  387),  in  construing  a  policy  practical- 
ly the  sanie  as  the  policy  here,  said : 

"If,  therefore,  the  conduct  of  the  company  in  its  deal- 
ings with  the  assured  ♦  ♦  •  has  been  such  as  to  induce  a 
belief  that  so  much  of  the  contract  as  provides  for  a  forfeit- 
ure if  the  premium  be  not  paid  on  the  day  it  is  due,  would 
not  be  enforced  if  payment  were  made  within  a  reasonable 
period  aftenvards,  the  company  ought  not,  in  common  jus- 
tice, to  be  permitted  to  allege  such  forfeiture  against  one 
who  has  acted  upon  the  belief,  and  subsequently  made  the 
payment/' 

This  doctrine  is  well  pronounced  in  Hartford  L.  d  A. 
Ins.  Co.  V.  Unsell,  144  U.  S.  439  (36  L.  Ed.  496),  in  which  the 
court  approved  an  instruction  to  the  effect  that : 

"Nobody  is  bound  to  enter  into  any  contract.  It  is  per- 
fectly voluntary  on  the  part  of  either  side;  but,  when  thei- 
once  enter  in,  the  terms  of  the  contract,  as  expressed  in  the 
writing,  control.  The  plaintiff  comes  in,  however,  and  says: 
*Con ceding  that  this  contract  reads  in  this  way,  the  com- 
pany by  its  conduct  waived  the  necessity  of  a  strict  com- 
pliance. She  does  not  say  the  company  so  said  to  her  or 
her  husband,  *We  do  not  insist  upon  this,  we  waive  this;* 
but  she  says  that  the  company  so  acted,  so  conducted  it 
self  in  its  dealings  with  her  husband,  that  he,  as  a  prudent, 
i-easonable  man,  did  believe,  and  had  the  right  to  believe, 
that  payment  on  the  very  day  specified  would  not  be  insist- 
ed upon.  Of  course,  we  speak  by  our  actions  just  as  much 
as  we  do  by  our  words;  and,  although  there  may  be  no 
spoken  word — no  written  word — declaring  a  waiver,  yet  it 
may  be  that  a  man,  by  his  conduct,  his  course  of  dealing, 
justly  and  fairly  leads  the  other  party  to  believe  that  he  does 
not  care  about  a  strict  compliance.  *  *  *  Tt  did,  when  her 
husband  was  alive  and  well,  take  the  dues  from  him  after 
the  timci^ specified,  and  permit  the  policy   to  continue  in 
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force^  and  that  it  did  so  until  he  had  a  right,  as  a  reas- 
onable man,  to  believe,  and  did  in  fact  believe,  that  that 
was  to  be  the  rule  in  the  future." 

It  appears  that,  in  this  Unsell  case,  some  notice  was 
given  the  plaintiff  in  some  instances  that  the  money  was 
accepted  as  for  reinstatement,  and  with  this  thought  in 
mind,  the  nisi  prius  court  gave  the  following  instruction : 

"But  the  plaintiff  says  that,  beyond  these  receipts  of 
money  after  the  day  specified,  there  were  instances  in  which 
money  was  received  without  any  such  notice.     Now  the 
question  comes  up,  in  respect  to  that.  Was  there  such  a 
continuance  of  business — was  the  whole  course  of  business, 
from  the  commencement  to  the  close,  such — ^that  from  this 
and  that,  and  from  all  the  receipts  and  all  the  transactions, 
he  had  a  right  to  believe  and  did  believe  that  the  question 
of  health,  even,  would  not  be  considered,  and  that  it  would 
be  willing  to  take  his  money  shortly  after  it  had  become 
due, without  inquiry  as  to  his  health?    If  so,  that  makes  a 
waiver.    If  the  company,  by  its  conduct,  led  him,  as  a  reas- 
onable and  prudent  business  man,  to  believe  that  he  could 
make  payments  a  few  diays  after,  sick  or  well,  it  cannot 
turn  around  now  and  say,  *You  did  not  pay  at  the  time.*     I 
cannot  say  to  you,  as  a  matter  of  law,  that  one  receipt,  af- 
ter the  time  specified,  would  make  a  waiver,  or  that  fifty 
would.  It  is  not  in  the  numbers.    The  question  is  for  you  to 
consider  and  determine  fi-om   all  of  them,  and  from    the 
whole  course  of  business,  whether,  as  a  prudent  business 
man,  he  had  a  right  to  believe   that    it   was    immaterial 
whether  he  paid  on  the  day  or  a  few  days  later.     If  the 
course  of  conduct  was  such  that  he  had  a  right  to  believe 
that  he  could  pay  only  in  good  health,  then  there  was  no 
waiver  applicable  to  the  case  at  bar.     It  must  have  been 
such  a  course  of  conduct  as  would  lead  a  reasonably  pru- 
dent man  to  l)elieve  that  the  company  was  willing  to  take 
payment,  sick  or  well." 
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In  the  case  at  bar,  there  is  no  evidence  that  the  com- 
pany ever  notified  the  assured  that  it  received  as  a  rein- 
statement any  of  the  delinquent  payments  hereinbefore  re- 
ferred to,  or  advised  him  that  it  would  be  hdid  as  for  re- 
instatement upon  making  proofs  of  health.  The  receipt 
given  in  each  instance  was  substantially  the  same  as  the 
receipt  given  at  the  time  of  this  last  payment  on  August 
6th;  and  the  receipt  itself  shows,  and,  therefore,  all  re- 
ceipts for  delinquent  payments  show,  that  they  were  re- 
.  ceived,  not  for  reinstatement,  but  as  for  a  payment  of  dues 
in  compliance  with  the  requirements  of  the  contract.  For- 
feitures are  not  favored  in  law.  As  said  by  the  Supreme 
Court  in  the  Unwell  case: 

"That  courts  are  always  prompt  to  seize  hold  of  any 
circumstances  that  indicate  an  election  to  waive  a  for- 
feiture, or  any  agreement  to  do  so  on  which  the  party  has 
relied  and  acted.  ♦  •  ♦  Any  agreement,  declaration,  or 
course  of  action  on  the  part  of  an  insurance  companj'  which 
leads  a  party  insured  honestly  to  believe  that,  by  conform- 
ing thereto,  a  forfeiture  of  his  policy  will  not  be  incurred, 
followed  by  due  conformity  in  his  part,  will  and  ought  to 
estop  the  company  from  insisting  upon  the  forfeiture, 
though  it  might  be  claimed  under  the  express  letter  of  the 
contract." 

In  Cotton  States  Life  Ins.  Co.  t?.  Lester,  62  Ga.  247,  the 
policy  provided  that  the  premiums  were  to  be  paid  quarterly 
on  the  3d  of  August,  November,  February,  and  May  of 
each  year;  and,  in  the  event  of  a  failure  to  so  pay,  then  the 
policy  was  to  be  null  and  void.    The  policy  was  issued  in 
1871,  and  the  insured  died  in  1875.    No  payment  was  made 
on  the  day  specified.    The  last  premium,  which  should  have 
been  paid  on  May  3d,  was  not  paid  until  the  17th  of  May. 
The  receipt  issued  for  this  payment  contained  the  words 
*'And  policy  holder  in  good  health,"  after  the  word  "coun- 
tersigned" in  the  following  clause  thereof: 
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"But  this  certificate  shall  not  be  binding  on  the  com- 
pany until  the  amount  of  the  premium  is  paid  and  the  re- 
ceipt countersigned." 

The  court  said : 

"Substantially  but  one  question  is  made,  and  that  is. 
Does  the  fact  that  the  continued  habit  of  the  company  in 
receiving  the  premiums  on  days  different  from  those  speci- 
fied in  the  policy,  amount  to  a  waiver  of  punctual  j)ayment 
on  the  pail  of  the  company,  and  was  Mrs.  Tufts'  [the  insur- 
ed's] payment  on  the  17th  day  of  May,  therefore,  as  binding 
on  the  company  as  if  made  on  the  3d  day  of  May,  the  day 
the  policy  required  it  to  be  made?  If  it  had  been  made  on 
that  day,  of  course,  health  at  that  time  could  not  vitiate. 
Was  she  authorized  by  the  course  of  dealing  between  the 
company  and  herself  to  consider  that  the  time  was  not  re- 
garded by  them  as  of  the  essence  of  the  contract,  and  that 
payment  on  the  17th  was  as  good  as  if  made  on  the  3d?  If 
so,  it  did  not  matter  whether  she  was  sick  or  well  on  that 
day,  because  it  would  not  have  made  any  difference  in  her 
right  to  pay  on  the  3d  whether  she  was  sick  or  well. 
Death,  and  bad  health  which  causes  death,  are  the  very 
things  against  which  the  company  insures,  and  it  would  not 
do  to  allow  them  to  refuse  payment  of  the  premiums  or  to 
predicate  a  defense  on  change  of  health.  The  nonexaction 
of  punctual  payment  of  these  premiums  had  become  the 
habit  of  the  company,  so  far  as  this  woman  was  concerneil. 
*  *  *  For  the  first  two  years,  she  paid  four  times  a 
year,  before  due.  For  the  last  two,  she  paid  four  times  a 
year  after  due,  and  not  one  word  escaped  the  company  of 
warning  to  her  of  any  sort.  ♦  ♦  ♦  Upon  principle,  we 
think  that,  though  time  be  of  the  essence  of  the  contract  of 
insurance,  and  punctual  payments  essential  to  their  pros- 
perity, yet  they  may,  by  their  conduct,  waive  it,  and  thus 
produce  such  an  impression  upon  those  dealing  with  them 
that  it  would  be  unjust  to  permit  them  to  invoke  the  prin- 
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liple  to  their  aid ;  and  that,  in  such  a  case  as  this,  when  the 
day  seems  never  to  have  been  insisted  upon,  but  payment 
in  a  reasonable  time  theretofore  or  thereafter  had  been  al- 
ways allowed,  that  the  company  should  be  held  to  be  es- 
topped from  engrafting  on  this  last  receipt  a  condition 
never  exacted  before/' 

See,  also,  Aetna  Life  Ins,  Co.  v.  Fallow,  110  Tenn.  720 
(77  S.  W.  937). 

[n  De  Frece  v.  National  Life  Jns,  Co.,  136  N.  Y.  U4  (32 
N.  E.  550),  in  discussing  a  question  similar  to  the  one  here, 
the  court  said: 

**It  was  entirely  competent  for  the  parties  to  modify 
the  terms  of  the  original  contract  with  respect  to  the  time 
of  payment  and  the  effect  of  a  failure  to  make  punctual 
payment,  and  the  evidence  is  sufficient  to  support  a  finding 
that  the  defendant  agreed,  subsequently  to  the  execution 
of  the  contract,  to  accept  payment  of  the  premiums  quar- 
terly, or  within  a  reasonable  time  thereafter,  and  that  the 
policy  should  continue  in  force  until  such  payments  were 
made,  providing  they  were  not  unreasonably  deferred." 

It  is  apparent  that  an  implied  agreement  not  to  insist 
upon  forfeiture  for  a  failure  to  pay  within  the  time,  where 
the  agreement  can  be  fairly  implied  from  the  conduct  of  the 
parties,  is  just  as  effectual  as  though  it  were  expressly 
made  and  entered  into  by  the  parties. 

In  Morgan  v.  Northwestern  Nat.  Life  Ins.  Co.,  42  Wash. 
,10  (7  Am.  &  Eng.  Ann.  Cases  382),  it  appears  the  nisi  prius 
court  gave  this  instruction : 

"Now,  if  you  find  from  the  evidence  that  she  [the  in- 
sui'ed]  made  all  of  the  payments  of  these  monthly  install- 
ments of  premium  towards  the  latter  part  of  the  month, 
after  the  making  of  the  new  arrangement,  and  that  the  com- 
pany received  them  without  objection  and  without  calling 
her  attention  to  the  fact  that  they  were  payable  sooner,  and 
if  you  further  find  that,  by  such  course  of  dealing,  she,  as  a 
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prudent  person,  was  led  to  believe  and  did  believe  tbat  she 
was  making  these  payments  according  to  the  terms  of  this 
new  arrangement,  hj  making  them  at  any  time  during  the 
month, — ^if  you  find  that  she  so  understood  the  new  ar- 
rangement, and  that  the  custom  and  conduct  of  the  com- 
pany in  receiving  these  payments  without  objection  were 
calculated  to  lead  an  ordinarily  prudent  person  to  so  under- 
stand and  believe,  and  that  she  was  thereby  induced  to  rest 
In  that  belief  and  understanding  at  all  times  previous  to  her 
death,  and  that,  in  consequence  of  such  conduct  on  the  part 
of  the  company,  she  had  good  reason  to  believe,  and  did  be- 
lieve, up  to  that  time,  that  she  had  paid  all  these  install- 
ments as  thev  became  due,  and  that  the  last  one  was  then 
overdue, — ^if  you  find  all  these  facts  from  the  evidence  in  the 
case,  then  I  instruct  you  that  the  company  is  estopped  and 
has  waived  its  right  to  insist  upon  the  forfeiture  of  this 
policy  by  reason  of  the  nonpayment  of  the  last  installment 
of  premium,  and  in  that  case  your  verdict  should  be  for  the 
plaintiftV 

The  court,  on  appeal,  said  : 

"This  instruction  seems  to  us  to  be  so  fully  and  com- 
pletely in  accord,  not  only  with  the  established  principles 
of  law,  but  with  the  universally  accepted  principles  of  good 
morals,  that  it  is  difficult  to  make  an  argument  in  its  de- 
fense." 

This  instruction  was  given  and  approved  by  that  court, 
notwithstanding  the  fact  that  the  certificate  provided  that 
the  nonpayment  of  premium  when  due  should  forfeit  the 
premiums  paid  on  the  policy  and  terminate  the  liability  of 
the  company  thereunder,  and  notwithstanding  it  provided 
further  that  "the  acceptance  of  any  premium  after  it  is  due 

r 

is  to  be  considered  an  act  of  courtesy  only,  and  shall  not  be 
deemed  as  establishing  a  custom  or  as  waiving  or  disturbinfr 
any  of  the  conditions  as  to  payment  of  premiums  thereafter 
due."    The  court  further  said: 
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''So  it  will  be  seen  that  this  woman^  under  the  strict 
construction  of  the  contract  relied  upon  by  the  appellant, 
during  all  of  these  nine  months  in  which  they  were  receiv- 
ing and  appropriating  ten  dollars  a  month  from  her,  was 
actually  insured  but  a  very  few  days.  For,  during  the 
months  of  January,  February,  June,  July  and  August,  she 
was  not  insured  at  all,  or  at  the  most  but  for  a  few  hours  in 
each  month,  and  during  the  other  months,  as  will  be  seen, 
her  time  of  insurance  amounted  to  a  very  few  days.  It 
would  be  inequitable  to  allow  the  company  to  receive  money 
under  such  circumstances  and  disclaim  any  responsibility 
to  the  insured." 

See  Appleton  v.  Phoenix  Mut.  Life  Ins.  Co.,  59  N.  H. 
541;  Ooedecke  v.  Metropolitan  Life  Ins.  Co.,  30  Mo.  App. 
601 ;  Thompson  v.  St.  Louis  Mut.  Life  Ins.  Co.,  52  Mo.  469 ; 
Rutherford  v.  Prudential  Ins.  Co.,  34  Ind.  App.  531  (73  N.  E. 
202).    In  this  case  it  is  said: 

''It  is  abundantly  settled  that  an  insurance  company 
will  be  estopped  to  insist  upon  forfeiture  if,  by  any  agree- 
menty  either  expressed  or  implied,  by  the  course  of  its  con- 
duct, it  leads  the  insured  honestly  to  believe  that  the  pre- 
miums or  assessments  will  be  received  after  the  appointed 
day." 

Hanley  t?.  Life  Assn.  of  America,  69  Mo.  380;  Su,ess  v. 
Imperial  Life  Ins.  Co.,  86  Mo.  App.  10;  Oarber  v.  Globe 
Mut.  Life  Ins.  Co.,  4  Ins.  Law  Journal  307;  Mayer  v.  Mu- 
tual Life  Ins.  Co.,  38  Iowa  304 ;  Bricker  v.  Great  Western 
Accident  Assn.,  161  Iowa  61.    In  the  last-named  case  it  is 

said : 

"Conceding  that,  by  the  terms  of  the  contract  of  insur- 
ance, an  obligation  rested  on  the  plaintiff  to  pay  his  in- 
stallments promptly  and  strictly  on  the  day  fixed  by  the 
contract,  conceding  that  all  rights  under  the  contract  may 
be  denied  by  the  company  for  a  failure  to  so  do,  conceding 
further  that  the  plaintiff  failed  to  perform  the  conditions  of 
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the  coutract  as  to  payuieiit,  aud  that  without  further  notice 
the  compauy  would  be  justified  iu  resisting  any  claim  made 
by  the  plaintiff  for  benefits  under  the  contract,  by  reason 
of  such  breach,  yet  the  right  of  the  company  to  so  insist 
may  be  waived  by  expressed  words  of  waiver,  or  by  such 
a  course  of  conduct  in  respect  to  the  matter  of  payment  as 
led  the  plaintifi:,  as  a  reasonably  prudent  and  cautious  man, 
to  think  that  he  could  make  the  payments  after  the  date 
fixed,  as  well  as  on  the  date  fixed.  The  question  here  is 
whether  a  prudent  man  had  a  right  to  believe  that,  so  far 
as  the.  company  was  concerned,  it  was  immaterial  to  it 
whether  he  paid  on  the  day  upon  which  the  installments 
became  due  or  later,  providing  he  paid  it  within  a  reason- 
able time.  The  question  is,  Was  there  such  a  course  of 
conduct  in  the  business  dealings  between  the  plaintiff  and  the 
defendant,  in  respect  to  this  certificate  and  the  time  of  paj- 
ment,  as  justified  the  plaintiff  in  the  belief  that  the  com- 
pany was  willing  to  take  the  payments  at  a  date  later,  aud 
would  not  forfeit  the  contract  for  a  failure  to  pay  on  the 
date  fixed;  or,  in  other  words,  had  the  plaintiff  a  right  to 
believe,  from  the  course  of  conduct  between  the  parties,  that 
the  defendant  would  not  claim  a  forfeiture  of  the  contract 
or  right  under  the  contract,  because  of  a  failure  to  pay 
strictly  and  upon  the  terms  of  the  contract?  There  was 
evidence  introduced  on  the  part  of  the  plaintiff  tending  to 
show  that,  on  several  occasions,  he  had  been  permitted  by 
the  compauy  to  pay  his  installments  on  a  date  later  than 
that  fixed  by  the  contract;  that  the  same  was  accepted  hj 
the  company  without  question  or  objection.  It  appears  fur- 
ther, from  the  evidence  of  the  pUiiutiff,  that  this  particular 
assessment  in  question  was  not  paid  on  the  first  day  of  Ma  v. 
*  *  *  It  is  contended,  however,  by  appellee  that,  under 
the  terms  of  the  policy,  the  receipt  of  payment  after  the 
time  fixed  in  the  certificate  for  payment  did  not  waive  any 
of  the  provisions  of  the  policy,  for  the  policy  itself  so  de- 
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i!lared;  that  the  statemeut  ou  the  back  of  the  receipt  issued 
was  sufficient  to  notify  the  certificate  holder  that  the  de- 
fendant did  not,  by  accepting  the  payment,  intend  to  waive 
the  provisions  of  the  policy  made  in  its  favor.  The  policy 
provides  that  the  acceptance  of  past  dues  or  delinquent  calls 
is  optional  with  the  association,  and  shall  not  be  a  waiver 
of  the  forfeiture  of  the  policy,  but  shall  be  construed,  and 
have  the  same  effect,  as  if  a  new  application,  the  same  as 
the  last  one,  were  made,  and  a  new  policy  issued  as  of  the 
the  date  of  the  payment.  *  *  *  In  all  these  cases,  it 
appears  that,  no  mitter  when  the  payment  was  made,  it  was 
accepted  by  the  company  as  a  payment  for  indemnity  froa. 
the  first  day  of  the  month,  or  from  the  date  on  which  the 
payment  should  have  been  made  by  the  assured.  Instead 
of  treating  the  payments  as  made  under  a  new  policy,  is- 
sued on  the  date  of  the  payment,  upon  which  the  right  of 
indemnity  alone  could  be  predicated,  defendant  in  every  case 
receipted  for  the  payment  as  made  upon  the  old  policy, 
and  received  it  as  a  payment  made,  not  only  for  the  time  to 
come,  but  for  the  past." 

We  think,  therefore,  the  court  was  justified  iy  holding 
that  the  previous  dealing  between  these  parties,  touching 
the  time  of  payment  of  dues,  was  of  such  a  character  (sup- 
posing the  assured  to  be  a  man  of  reasonable  prudence  and 
caution)  as  to  lead  him  to  believe  that  the  company  was 
not  insisting  upon  a  strict  performance  of  the  contract,  and 
that  it  was  willing  to  receive  payments  at  any  time  after 
the  time  fixed  in  the  contract,  if  made  within  a  reasonable 
time,  and  that  payments  so  made  held  the  contract  in  force ; 
that  defendant's  previous  conduct  in  accepting  payments 
made  after  the  time  fixed  in  the  contract  was  a  waiver  of 
its  right  thereafter  to  insist  that  the  contract  was  forfeited 
by  the  failure  to  make  payment  strictly  and  in  accordance 
with  the  terms  of  the  contract;  that  it  is  now  estopped  to 
say  that  this  payment  was  not  made  in  time  to  keep  the  con- 
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Ckmimission,  within  the  range  of  Its  discretion,  has  formally 
held  that»  undei*  stated  conditions,  the  taaiver  of  such  provision 
actually  worked  for  equality  between  shippers,  while  the  literal 
enforcement  of  said  provision  actually  worked  a  discriminatioiL 

OABiaSHMENT:     Time  of  Perfecting  Appeal.     Attachment  pro- 

4  ceedings  and  garnishments  thereunder  are  collateral  to  tho 
main  action  and  are  carried  down  by  a  final  Judgment  against 
the  plaintiff  in  the  main  action,  and  are  not  preserved  for  review 
on  appeal  unless  intention  to  appeal  is  announced  at  the  time  of 
such  adverse  judgment,  and  unless  appeal  is  perfected  within 
two  days  thereafter.     (Sec.  3931,  Code,  1897.) 

APPRAL  AND  ERBOR:  Non-Ruling  in  Trial  Court.    A  question  not 

5  presented  to,  and  ruled  on  by,  the  trial  court  may  not  be  re- 
viewed on  appeal.  So  held  as  to  a  controversy  concerning  the 
scope  of  an  appearance  in  the  trial  court. 

APPEAL  AND  ERROR:    Directing  Judgment  in  Loirer  Court.    When 

6  all  questions  of  law  and  fact  are,  on  plaintifTs  appeal,  fully  set- 
tled in  favor  of  plaintiff's  recovery,  a  reversal  will  be  entered 
with  orders  to  the  lower  court  to  enter  -Judgment;  otherwise, 
an  order  for  a  new  trial  will  be  entered.  So  held  in  an  action 
against  a  carrier  for  damages  tp  a  shipment  of  goods. 

CARRIERS:     Damages — ^Measure.     In  an  action  for  damages  to  a 

7  specific  part  of  a  shipment,  the  carrier  may  not  contend  for  a 
n^easure  of  damages  which  would  apply  the  shipper's  profits  on 
the  undamaged  part  to  the  payment  of  the  damage  caused  by 
the  carrier. 

CARRIERS:     Initial  and  Subsequent  Carriers — ^Liability.     Principle 

8  recognized  that  an  initial  interstate  carrier  is  liable  for  all  dam- 
ages caused,  either  by  its  own  negligence  or  by  the  negligence  of 
a  connecting  or  delivering  carrier;  while  a  delivering  carrier  is 
liable  only  for  damages  caused  by  its  own  negligence. 

CARRIERS:     Damages— Presumption.     Principle  recognized   that  a 

9  shipper  is  entitled  to  the  benefit  of  the  rebuttable  presumption 
that  the  delivering  carrier  received  the  goods  in  as  good  con- 
dition as  they  were  in  when  received  by  the  initial  carrier. 

CARRIERS:  Perishable  Goods— Damages — ^Burden  of  Proof.  Prind- 
10  pie  recognized  that  the  shipper  of  perishable  goods,  in  an  action 
against  a  delivering  interstate  carrier,  has  the  burden  to  prove 
that  the  goods  were  delivered  to  the  initial  carrier  in  such  con- 
dition that  damages  thereto  could  only  occur  by  reason  of  some 
negligence  of  the  carriers'. 
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Appeal  from  Wapello  District  Court. — Seneca  Cornell, 

Judge. 

March  6,  1918. 

RehbXring  Denied  May  17,  1918. 

Action  for  damages  for  loss  and  injury  in  certain  ship- 
ments of  berries.  The  petition  was  in  four  counts,  and 
claimed  injuries,  respectively,  on  four  carload  lots.  The 
case  was  tried  to  the  court  without  a  jury.  There  was  a 
finding  and  judgment  dismissing  the  petition,  and  the  plain- 
tiff has  appealed. — Reversed, 

Chester  W.  Whitmore,  for  appellant. 

Helsell  d  Helselly  McNett  d  McNett,  J,  L,  Minnis,  'N,  S, 
Brown,  Blewett  Lee,  and  W,  S.  Horton,  for  appellees. 

Evans,  J. — The  plaintiff  was  engaged,  at  Ottumwa,  in 
the  business  of  shipping  and  handling  fruit  and  vegetables. 
Each  count  of  its  petition  declares  for  damages  to  a  car- 
load   shipment  of   strawberries.     The   first 
1.  caeriebs:  three  shipments  declared  upon  in  the  first 

written  dalms 

for  damages.       three  counts  of  the  petition  originated  at 

Independence,  Louisiana,  and  were  shipped 
over  the  line  of  the  Illinois  Central  Railroad  Company,  as 
the  initial  carrier,  and  over  the  line  of  the  Wabash  Rail- 
road Company  as  the  terminal  carrier.  The  fourth  car  orig- 
inated at  Judsonia,  Arkansas,  and  was  shipped  over  the 
line  of  the  Iron  Mountain  Railway  as  the  initial  carrier, 
and  over  the  line  of  the  Wabash  as  the  terminal  carrier. 
All  deliveries  were  made  at  Ottumwa  by  the  Wabash  Com- 
pany. As  to  the  fourth  shipment,  the  initial  carrier  is  not 
before  the  court.  As  to  the  other  three  shipments,  both 
the  initial  and  the  terminal  carriers  are  impleaded.  Each 
shipment  was  made  in  a  specially  equipped  car.  The  first 
car  was  shipped  on  or  about  April  29,  1912,  and  is  known  in 

Vol.  188  lA.— 44 
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the  record  as  No.  56536;  the  second  car  involved  was 
shipped  on  or  about  April  27,  1913,  and  is  known  in  the 
record  as  No.  12470 ;  the  third  car  was  shipped  on  or  about 
May  1,  1913,  and  is  known  in  the  record  as  No.  56610 ;  the 
fourth  car  was  shipped  on  or  about  May  22,  1913,  and  is 
known  in  the  record  as  A.  R.  T.  9068.  The  forgoing  in- 
itials refer  to  the  American  Refrigerator  and  Transporta- 
tion Company.  In  the  consideration  of  the  case,  it  will  be 
more  convenient  for  us  to  refer  to  these  cars  as  Nos.  1,  2, 
3;  and  4,  in  the  order  of  their  dates  of  shipment. 

These  shipments  were  all  made  under  uniform  bill  of 
lading,  standard  form,  approved  by  the  Intei-state  Com- 
merce Commission.    It  contained  the  following  provision: 

"Claims  for  loss,  damage,  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  delivery  or  at  the  point 
of  origin  within  four  months  after  delivery  of  the  property, 
or,  in  case  of  failure  to  make  delivery,  then  within  four 
mouths  after  a  reasonable  time  for  delivery  has  elapsed. 
Unless  claims  are  so  made,  the  carrier  shall  not  be  liable.'' 

The  defendant  set  up  the  foregoing  provision  of  the  bill 
of  lading,  and  alleged  a  breach  thereof  as  a  defense  to  the  ac- 
tion. The  trial  court  sustained  such  defense.  The  correct- 
ness of  this  holding  is  the  controlling  question  in  the  case 
upon  all  counts.  As  to  the  foregoing  defense,  the  plaintiff 
both  denies  and  avoids.  That  is  to  say,  it  contends:  (1)  That 
it  did  give  notice  in  writing,  which  was  a  sufficient  com- 
pliance with  the  requirement  of  the  bill  of  lading;,  and 
(2)  that  the  defendants  waive<i  any  further  or  more  formal 
compliance  with  such  requirement. 

The  facts  pertaining  to  the  attempted  compliance  with 
this  requirement  of  the  bill  of  lading  which  pertain  to  ship- 
ments Nos.  2,  3  and  4  are  practically  identical;  whereas 
those  pertaining  to  shipment  No.  1  are  somewhat  different. 
We  shall,  therefore,  consider  together  the  facts  pertaining 
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to  the  last  three  shipments,  and  will  give  these  our  first  con- 
sideralion. 

I.  Shipment  No.  2  was  received  at  Ottumwa  on  April 
27,  1913,  in  bad  condition.  A  joint  inspection  of  the  same 
was  immediately  had  by  Jacobs,  the  station  agent  of  the 
railway  company,  and  Veitch,  for  the  plaintiff.  They  joined 
in  an  inspection  report  upon  blank  forms  of  the  railway 
company,  as  follows: 

"Bracing  broken,  crates  pushed  forward,  50  crates  in 
doorway  broken,  contents  partly  out  on  floor,  contents 
shows  rough  handling." 

The  same  notation  above  quoted  was  endorsed  by  Ja- 
cobs, the  railway  agent,  upon  the  freight  bill  of  the  plain- 
tiff, and  delivered  to  the  plaintiff.  On  the  following  day, 
the  plaintiff  delivered  to  the  agent  of  the  delivering  carrier 
the  following  notification : 

"Agent  Wabash,  City. 

"Dear  Sir:  This  is  to  notify  you  that,  in  due  time,  we 
will  file  a  claim  against  your  company  for  damages  sus- 
tained on  car  berries  P  P  E  12470  from  Independence,  Lou- 
isiana, to  Ottumwa,  arriving  April  27th,  1913,  as  per  the 
inspection  report  of  which  you  have  been  furnished  a  copy. 

'TTours  truly, 

"E.  H.  Emery  &  Co." 

The  third  shipment  in  question  arrived  at  Ottumwa  on 
May  1,  1913,  in  bad  condition.  A  joint  inspection  thereon 
was  immediately  had  by  one  Williams  for  the  railway  com- 
pany, and  Veitch  for  the  plaintiff.  They  joined  in  a  report 
upon  the  blank  forms  of  the  company,  which  included  the 
following : 

'tracing  broken;  crates  shifted  and  broken;  crates 
piled  up  in  doorway;  with  part  contents  on  floor:  100  c 
broken. 

*nyho  was  present  when  you  made  above  inspection: 
L.  C.  Williams. 


^  I 
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"Describe  its  appearauce  aud  couditiou  ou  such  exam- 
inatiou.     Contents  show    very   i*ough   handling.'' 

The  foregoing  report  was  also  entered  upon  the  back  of 
the  plaintiff's  freight  rec»eipt  by  the  local  agent  of  the  de- 
livering carrier,  as  follo\i5s: 

"Bracing  bi-oken,  crates  shifted  and  broken,  crates 
piled  up  in  doorway  with  part  of  the  contents  on  the  floor; 
100  crates  broken ;  contents  show  very  rough  handling. 

"Received  payment. 

"Thos.  H.  Jacobs,  Agent. 
"Per  E.  R.  H.,  Cashier." 

On  the  same  day,  the  plaintiff  deliyered  to  the  agent 
of  the  delivering  carrier  the  following  notice: 

"Agent  Wabash,  City. 

"Dear  Sir: 

"This  is  to  advise  you  that  we  will  file  claim  against 
your  company  for  damages  oi\  C.|  F.  D.  X  56610  strawber- 
ries from  Independence,  Louisiana,  arriving  in  Ottumwa, 
May  1,  1913,  at  1 :20  P.  M.  We  will  make  this  claim  on 
the  basis  that  the  bracing  was  broken,  crates  shifted  and 
broken,  crates  piled  up  in  the  doorway,  with  part  of  the 
contents  spilled  on  the  floor.  One  hundred  more  or  less 
broken.  This  was  inspected  by  your  Mr.  L.  C.  Williams 
and  our  Mr.  P.  E.  Veitch,  a  copy  of  the  inspection  report 
has  been  furnished  you. 

"Yours  truly, 

"E.  H.  Emery  &  Co.'* 

Shipment  number  four  arrived  at  Ottumwa  on  May  22, 
1913.  The  damaged  condition  of  this  car  was  claimed  tx>  be 
the  result  of  negligent  refrigeration,  and  not  of  rough  baud- 
ling  of  the  car.  The  berries  were  badly  decayed.  A  joint 
inspection  was  also  had  of  this  car  by  representatives  of 
both  parties.  They  joined  in  a  report,  which  contained 
the  following:  "Contents  show  every  evidence  of  car  be- 
ing out  of  ice  en  route;  contents  show  heavy  decay."     The 
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foregoing  quotation  was  ulsa  entered  by  the  local  agent  of 
the  delivering  carrier  upon  the  plaintiirs  freight  receipt. 
On  the  following  day,  the  plaintitf  delivered  to  the  agent 
of  the  delivering  carrier  the  following  notice: 

"Agent  Wabash,  City. 

"Dear  Sir: 

"This  letter  is  to  notify  you  that  there  will  be  a  claim 
filed  for  insufficient  icing  and  poor  refrigeration  on  car 
berries  A.  R.  T.  9068  arriving  at  2:45  P.  M.  May  22,  1913. 
The  berries  were  in  fearful  condition,  the  cases  mouldy,  the 
fruit  leaking  throughout,  the  cases  showing  every  evidence 
that  the  car  had  not  been  properly  handled  en  route.  From 
the  fact  that  the  car  had  been  iced  at  Moberly  and  St.  Louis 
would  prove  the  fact  that  the  car  was  warm  upon  its  arrival 
at  St.  Louis.  In  due  time,  we  will  file  a  claim  against  your 
road  as  the  delivering  line.  You  have  been  furnished  with 
a  copy  of  the  inspection  report. 

"Yours  truly, 

"E.  H.  Emery  &  Co." 

The  plaintiff  did  not,  within  four  months,  present  a 
claim  in  writing,  except  as  shown  in  the  foregoing.  Our 
first  question,  therefore,  is.  Did  the  foregoing  substantially 
comply  with  the  requirement  of  the  bill  of  lading  that  claims 
for  damages  "must  be  made  in  writing?"  The  question  pre- 
sented is  controlled  by  the  Federal  law.  We  are  not  at  lib- 
erty, therefore,  to  deem  our  own  previous  decisions  as  au- 
thoritative. These  would,  without  doubt,  require  an  affirm- 
ative holding.  It  will  be  noted  that  the  written  notices  or 
letters  delivered  to  the  agent  by  the  plaintiff  spoke  in  the 
future  tense.  Two  of  them  stated  that  claim  would  be  filed 
"in  due  time."  The  argument  for  the  appellee  is  conceui 
trated  largely  upon  this  feature  of  the  form  of  the  notice, 
in  that  it  indicated  a  purpose  to  file,  in  the  future,  a  more 
formal  claim ;  and  that  it  thereby  indicated  that  the  plain- 
tiff itself  did  not  deem  the  writing  as  a  sufficient  compli- 
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ance  with  the  requirements  of  the  bill  of  lading.  The  plain- 
tiff did,  later,  in  each  case,  file  a  somewhat  more  formal 
claim,  but  not  within  four  months.  This  argument  necessa- 
rily assumes  that  the  claim  made  might  have  been  sufficient 
if  it  had  spoken  in  the  present  tense.  We  are  impressed  that 
such  distinction  is  more  grammatical  than  substantial,  in 
a  legal  sense.  The  bill  of  lading  specified  no  details  as  to 
the  form  in  which  a  claim  should  be  made.  It  only  re- 
quired  that  it  be  a  claim  for  damages,  and  that  it  be  in 
writing.  This  was  in  writing.  In  the  light  of  the  joint 
inspection  report  and  the  notation  by  the  agent  ii|>on  i>lain- 
tiff's  freight  receipt,  the  notice  could  hardly  be  construed  as 
other  than  a  claim  for  damages.  We  are  relieved,  however, 
from  the  necessity  of  passing  upon  the  question  as  an  orig- 
inal one.  We  deem  the  question  here  presented  as  having 
been  clearly  determined  by  the  United  States  Supreme  Court 
in  Georgia,  F.  &  A.  R,  Co.  v.  Blish  Milling  Co,,  241  U.  S. 
190.  In  that  case,  a  carload  of  flour  had  been  damaged  by 
water.  Some  telegrams  passed  between  the  consignee  and 
the  railway  company  officials  concerning  the  nature  of  the 
damage;  whereupon,  the  consignee  sent  to  the  railway  com- 
pany the  following  final  telegram : 

"We  will  make  claim  against  railroad  for  entire  con- 
tents of  car  at  invoice  price.  Must  refuse  shipment,  as  we 
cannot  handle  it." 

The  bill  of  lading  had  precisely  the  same  provision  as 
is  under  consideration  in  the  case  at  bar,  and  it  was  pleaded 
by  the  railroad  company  in  defense.  It  was  held  that  the 
telegram  was  a  sufficient  compliance  with  this  requirement 
of  the  bill  of  lading.  In  that  case,  as  in  this,  the  tel^ram 
spoke  in  the  future  tense.  The  amount  of  damages  was  not 
specified.  No  more  formal  claim  than  the  telegram  was 
made  within  four  months.  It  is  ui^ed  by  the  appdlee  that 
the  case  is  not  controlling,  because  it  involved  the  entire 
carload,  and  because  it  involved  a   question    of   delivery. 


May  1918J      Emeey  &  Co.  v.  Wabash  R.  Co.  G95 

What  other  questions  were  involved  in  that  case  are  not  so 
material  for  our  consideration.  It  was  involved  whether 
the  telegram  set  forth  was  a  sufficient  compliance  with  the 
particular  requirement  of  the  bill  of  lading  which  is  in- 
volved herein.    We  quote  from  the  opinion  as  follows : 

"In  the  preceding  telegrams  which  passed  between  the 
parties,  and  are  detailed  by  the  state  court  in  stating  the 
facts,  the  shipment  had  been  adequately  identified;  so  that 
this  final  telegram,  taken  with  the  others,  established  be- 
yond question  the  particular  shipment  to  which  the  claim 
referred,  and  was,  in  substance,  the  making  of  a  claim,  with- 
in the  meaning  of  the  stipulation, — the  object  of  which  was 
to  secure  reasonable  notice.  We  think  that  it  sufficiently  ap- 
prised the  carrier  of  the  character  of  the  claim ;  for,  while 
it  stated  that  the  claim  was  for  the  entire  contents  of  the 
car  *at  invoice  price/  this  did  not  constitute  such  a  vari- 
ance from  the  claim  for  the  value  of  the  flour  as  to  be  mis- 
leading; and  it  is  plain  that  no  prejudice  resulted.  Grant- 
ing that  the  stipulation  is  applicable  and  valid,  it  does  not 
require  documents  in  a  particular  form.  It  is  addressed  to 
a  practical  exigency,  and  it  is  to  be  construed  in  a  practical 
way.  The  stipulation  required  that  the  claim  should  be 
made  in  writing;  but  a  telegram  lyhich,  in  itself,  or  taken 
with  Other  telegrams,  contained  an  adequate  statement,  must 
Ikj  deemed  to  satisfy  this  requirement." 

We  think  the  case  is  authority  upon  the  question  before 
us.  It  has  been  so  treated  by  a  number  of  other  state  courts 
of  last  resort  in  similar  cases.  Shark  v.  Great  Northern  R. 
Co.,  37  N.  D.  342  (164  N.  W.  39) ;  Baltimore  d  0.  R.  Co,  v. 
Leach,  173  Ky.  462  (191  S.  W.  310)  ;  New  Orleans  d  N,  E, 
R.  Co.  V,  Wood,  112  Miss.  614  (73  So.  615) ;  Illmois  Cent.  R. 
Co.  V.  Bauer,  114  Miss.  516  (75  So.  376)  ;  Snyder  v.  King, 
(Mich.)  165  N.  W.  S40.  See,  also.  Southern  Pac.  Co.  p. 
Stewart,  147  C.  0.  A.  630  (233  Fed.  956).  The  inspection 
report  and  the  notation  upon  the  freight  receipt  made  by 
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the  railroad  agent  specified,  in  each  case,  the  number  of 
crates  that  were  destroyed.  The  plaintiff  has  sued  for  the 
value  of  just  that  number  of  crates,  so  specified,  respective- 
ly, in  each  case,  at  invoice  prices  plus  freight  paid  and  ex- 
pense of  sorting,  and  for  nothing  more.  The  plaintiff  makes 
no  new  demand  in  its  suit,  but  confines  itself  strictly  to 
the  damages  as  ascertained  in  the  inspection  report  joined 
in  by  the  railroad  company's  agent.  We  hold,  therefore, 
that  the  requirement  of  the  bill  of  lading  relating  to  the 
method  and  time  of  making  claim  for  damages  was  stifl9- 
ciently  complied  with. 

II.  The  evidence  relating  to  shipment  No.  1  and  the 
damage  thereto  is  more  meager  than  that  considered  in  the 
foregoing  division.  This  shipment  arrived  at  Ottumwa  on 
May  4,  1912.  The  car  and  the  berries  contained  therein 
were  damaged,  apparently,  by  rough  handling.  At  the  re- 
quest of  the  plaintiff,  the  local  agent  of  the  delivering  car- 
rier immediately  made  an  inspection  of  the  contents  of  the 
car  and  reduced  his  report  to  writing,  and  endoi'sed  the 
same  upon  the  back  of  the  freight  receipt  over  his  signature. 
Such  endorsement  was  as  follows : 

"Blocking  in  door  broken,  one  end  of  car.  Contents 
jammed  also  in  door.  Estimated  150  crates  smashed.  Part 
of  contents  on  car  floor." 

Plaintiff  sues  herein  for  the  loss  of  150  crates  of  ber- 
ries,  as  specified  in  such  report.  The  plaintiff  did  not,  in 
this  case,  deliver  to  the  railroad  agent  a  written  notice  of  a 
claim  for  the  damages,  as  it  did  in  relation  to  the  other 
three  shipments.  It  is  contended  for  appellant  that  such  a 
written  notice  was  rendered  entirely  unnecessary  by  the 
fact  that  the  railway  agent  had  already  made  the  inspection 
and  ascertained  the  loss,  and  by  the  further  consideration 
that  the  plaintiff  is  in  no  manner  disputing  the  inspection 
report  of  the  railroad  agent.  If  the  plaintiff  had  delivered 
to  the  railroad  agent  a  writing  similar  to  those  considered 
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in  the  first  division  hereof,  it  could  have  served  no  other 
purpose  than  to  advise  the  agent  of  the  same  facts  of  which 
he  had  already,  in  writing,  acknowledged  not  only  notice 
but  knowledge.  If  the  purpose  of  the  requirement  in  the 
bill  of  lading  was  only  to  give  prompt  notice,  and  thereby 
to  enable  the  railway  companies  to  investigate  the  facts, 
then  there  is  great  force  in  appellant's  contention.  That 
such  is  the  purpose  of  such  bill  of  lading  requirement  is 
declared  in  the  opinion  in  the  BUsh  case.  When  the  local 
agent  of  the  delivering  carrier  made  his  inspection  report 
and  endorsed  the  same  upon  the  freight  I'eceipt,  he  so  en- 
dorsed it,  not  only  over  his  own  signature,  but  over  the 
stamped  signature  of  the  higher  officials.  It  was  his  duty 
to  have  reported  to  the  higher  officials  the  record  thus  made 

by  him.     We  see  no  reason  why  he  should 
2.  Evidence:  not  be  presumed,  prima  facie  at  least,  to 

agent   report-  '  ?    £  i  ? 

M^cipai  *  have    so    reported.     This    presumption    re- 

ceives confirmation  in  the  subsequent  con- 
duct of  the  railroad  officials.      In    the    subsequent    nego- 
tiations   and    correspondence    pertaining    to    this    claim 
covering  a  period  of  more  than  18  months,  the  claim  de- 
partment  raised   no  question   as   to   the   method  or   time 
of    presentation    of   the   claim.     There    is    respectable    au- 
thority   to    the   effect    that,    whei*e   the   proper   agent   of 
a    railroad    company    has    inspected    the    injury,    and    es- 
pecially  if  he  has  reported  the  same  in   writing  to   the 
higher  officials,  this  is  a  sufficient  compliance  with  the  re- 
quirement of  a  bill  of  lading  that  a  claim  shall  be  made  in 
writing.     In  the  recent  case  of  Snyder  v.  King,  (Mich.)  165 
2^.  W.  840,  the  question  of  damages  sustained  by  injury  to 
animals   was  involved.     The  owner  advised   the  railroad 
agent  that  claim  would  be  made.    The  agent  examined  the 
extent  of  the  damage  and  reduced  his  finding  to  writing, 
in  the  form  of  a  letter  to  his  superiors.     The  requirement 
of  the  biU  of  lading  was  that  claim  of  damages  should  be 
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made  by  verified  claim  in  writing  within  five  days.  The 
plaintiff  presented  a  formal  claim  after  the  expiration  of  the 
five  days.  It  was  held  by  the  Supreme  Court  of  Michigan 
that  the  action  of  the  agent  sufficiently  fulfilled  the  require- 
ment of  the  bill  of  lading,  and  that  it  was  not  essential 
that  the  owner  of  the  horses  should  himself  have  presented 
the  writing.  The  opinion  in  this  case  purports  to  be  guidetl 
by  the  reasoning  of  the  United  States  Supreme  Court  in 
the  Blish  Milling  case,  supra.  In  Hinkle  v.  Southern  R. 
Co,,  126  N.  C.  932  (36  S.  E.  348),  the^wner  of  cattle  injured 
in  shipment,  in  receipting  for  the  delivery  of  his  cattle, 
wrote  upon  the  receipt,  over  liis  signature,  the  words  "un- 
der protest."  The  North  Carolina  court  held  this  to  be  a 
sufficient  compliance  with  the  requirement  that  claim  should 
be  made  in  writing.  In  St,  Louis,  I.  M,  &  8.  R.  Co,  v.  Cum- 
hie,  101  Ark.  172  (141  S.  W.  939),  the  consignee  of  a  ship- 
ment  of  peaches  refused  to  accept  the  same  because  of  their 
damaged  condition.  The  railway  agent  was  present  in  an 
examination  thereof.  The  consignee  sent  a  telegram  to  the 
consignor,  advising  him  of  his  refusal  to  accept  the  peaches 
because  of  their  damaged  condition.  A  copy  of  the  telegram 
thus  sent  was  delivered  by  the  consignee  to  the  railroad 
agent.  This  was  held  by  the  Arkansas  ("ourt  to  be  a  suffi- 
cient compliance  with  the  requirement  of  the  bill  of  lading, 
which  was  similar  to  the  requirement  under  consideration 
herein.  In  Kelly  v.  Southern  R,  Co,,  84  S.  C.  249  (66  S.  £• 
198),  the  Supreme  Court  of  South  Carolina  held  that, 
where  the  injury  to  goods  is  examined  by  the  carrier's  agents 
for  the  purpose  of  ascertaining  its  extent,  the  requirement 
limiting  time  for  filing  a  claim  has  no  application.  In 
Shama  v,  Chicago,  M,  d  St.  P.  R,  Co,,  128  Minn.  522  (151 
N.  W.  406),  a  box  of  merchandise  was  missing  from  a  ship- 
ment, and  this  fact  was  noted  in  writing  by  the  railway 
agent  and  delivered  to  the  consignee  plaintiff  therem.  This 
was  held  by  the  Supreme  Court  of  Minnesota  to  be  a  suffi- 


May  1918]      Emery  &  Co.  v.  Wabash  R.  Co.  699 

cient  compliance  with  the  bill  of  lading  requii^ment  under 
consideration  here.     In  line  with  the  foregoing  holdings  is 
that  in  the  case  of  SoutJiem  Pdc.  Co.  t?.  Stewart,  147  C.  C.  A. 
630  (233  Fed.  956),  where  it  is  held,  in  substance,  that  ac- 
tual knowledge  of  the  facts  by  the  railroad  agent  dispenses 
with  the  necessity  of  formal  notice.     In  Shark  v.  Oreat 
Northern  R.  Co.,  37  N.  D.  342  (164  N.  W.  39),  in  a  case 
where  the  owner  of  property  made  oral  claim,  which  the  rail- 
road agent  put  in  writing,  and  upon  which  the  higher  offi- 
cials of  the  railway  company  acted,  and  it  was  held  that  this 
was  sufScient  compliance  with  the  requirement  for  a  writ- 
ten claim.    Several  of  the  forgoing  cases  here  reviewed 
were  decided  subsequently  to  the  Blish  Milling  case,  and 
the  conclusions  therein  purported  to  be  reached  pursuant 
to  ^e  holding  and  reasoning  in  the  Blish  case.    We  think 
it  must  be  said,  therefore,  that  the  weight  of  authority  has 
set  quite  definitely  in  the  direction  here  indicated.    The 
validity  of  this  requirement  of  the  bill  of  lading  has  been 
sustained  on  the  ground  that  its  purpose  is  reasonable,  and 
in  harmony  with  the  spirit  of  the  Interstate  Commerce  Act. 
If  the  purpose  were  not  such,  the  condition  itself  would 
be  disregarded  by  the  courts  as  an  infringement  upon  the 
statute.    It  is  deemed  reasonable  that,  in  the  event  of  a 
claim  for  damages  to  a  shipment,  it  shall  be  brought  to  the 
attention  of  the  carrier  with  reasonable  promptness,  in 
order  that  it  may  have  opportunity  to  investigate  while  the 
facts  are  fresh  and  evidence  available.    Where,  in  a  given 
case,  therefore,  it  is  made  to  appear  that  an  immediate  in- 
spection before  delivery  has  been  had  by  the  carrier's  proper 
agent,  and  the  result  of  the  inspection  has  been  reduced  by 
him  to  a  formal  writing,  and  the  same  delivered  to  the 
shipper,  and  presumptively  to  the  higher  officials  of  the 
carrier,  and  where  the  shipper  confines  his  claim  to  the 
exact  damage  found  by  the  inspection  report;  why  is  not 
the  reasonable  purpose  of  the  requirement  thereby  met,  and 


700  Emery  &  Co.  v.  Wabash  R.  Co.      [183  Iowa 

what  is  there  left  of  such  reasonable  purpose  for  its  fur 
ther  operation  ?  To  insist  upon  a  further  writing  is  to  in- 
sist upon  the  merest  techtiicality,  and  to  render  the  condi- 
tion itself  unreasonable,  under  such  circumstances.  This 
holding  doubtless  carries  us  a  little  further  than  the  actual 
holding  of  the  court  in  the  Blish  case,  but  it  is  in  harmony 
with  the  reasoning  thereof.  Counsel  for  appellees  urge  upon 
our  attention  at  this  point  St.  Louis,  I,  M.  d  So,  R,  Co.  r. 
8tar})ird,  243  IT.  S.  592.  We  find  nothing  in  the  opinion  there- 
in running  counter  to  the  foregoing.  It  was  simply  held  there 
that  mere  verbal  notice  to  a  dockmaster  of  the  generally 
bad  condition  of  a  car  of  peaches  was  not  a  compliance 
with  the  requirement  of  the  bill  of  lading,  and  did  not  meet 
the  reasonable  purpose  thereof.  We  are  constrained,  there- 
fore, to  hold  that  the  requirement  of  the  bill  of  lading^waa 
sufficiently  complied  with  as  to  this  shipment,  as  well  as  to 
the  others. 

III.  The  question  of  waiver  has  been  quite  fully  dis- 
cussed in  the  briefs.  In  view  of  our  conclusion  reached  in 
the  foregoing  division,  it  is  perhaps  not  very  necessary  that 

we  should  deal  with  such  question,  and  we 
'  bm  of  lading      shall  do  so  only  briefly,  and  only  as  it  per- 

rcQuirln&r  writ* 

ten  notice,  tains  to  the  first  shipment.     Disregarding, 

etc. :    waiver. 

for  the  moment,  the  question  of  whether  it 
was  competent  for  the  railroad  company  to  waive  the  pro- 
vision, and  for  the  plaintiff  to  accept  a  waiver,  because  of 
the  provisions  of  the  Interstate  Commerce  Act,  we  may  say 
that  waiver  by  the  railroad  company  of  this  requirement  of 
the  bill  of  lading  abundantly  appears  in  the  record.  The 
plaintiff  presented  its  formal  claim  December  4,  1912.  It 
went  to  the  claim  department,  and  was  marked  "O.  K/' 
and  "Voucher,"  and  retumed  to  the  local  agent,  who  called 
upon  the  plaintiff  and  required  information  and  data  as  to 
the  amount  of  the  original  invoice  and  the  account  of  sales 
of  the  undamaged  goods.    These  were  furnished.     More  or 
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less  correspondence  ensued  between  the  plaintiff  and  the 
claim  department,  wherein  no  question  was  ever  raised  as 
to  a  failure  to  comply  with  the  requirements  of  the  bill  of 
lading  in  the  presentation  of  the  claim,  until  February, 
1914.  The  fact  of  waiver,  therefore,  was  proved  without 
dispute.  Whether  the  waiver  can  be  recognized  by  the 
courts,  and  thereby  given  effect,  is  a  more  diflBcult  ques- 
tion. If  not,  it  is  because  such  recognition  is  forbidden 
by  public  policy  and  the  Interstate  Commerce  legislation. 
It  is  not  because  the  defendant  may  repudiate  the  waiver,  as 
a  matter  of  right.  It  is  the  intent  of  the  Interstate  Com- 
merce Act  to  abolish  and  prevent  all  preferential  treatment 
and  discrimination  on  the  part  of  railroad  companies  to- 
ward their  patrons.  Privileges  and  generosities  may  not  be 
extended  to  one  and  withheld  from  another.  To  that  end, 
publicity  of  tariffs  and  privileges  is  provided,  and  depart- 
ures therefrom  are  not  tolerated.  The  form  of  the  bill  of  lad- 
ing  in  this  case  was  duly  published,  and  was  duly  approved 
by  the  Interstate  Commerce  Commission.  Prima  fdoie,  th^re 
fore,  public  policy  forbids  waivers  of  its  requirements,  as 
tending  to  create  the  favoritism  and  discrimination  which 
the  Interstate  Commerce  Act  was  intended  to  prevent. 
This  is  the  reason,  and  the  only  reason,  for  a  refusal  of  the 
courts  to  give  recognition  to  such  waiver.  Such  was  the 
reasoning  adopted  in  the  Blish  Milling  case,  supra,  and  in 
Missouri,  K.  d  T.  R,  Co,  v.  Ward,  2A4:  U.  8.  383. 

A  somewhat  anomalous  situation,  however,  is  made  to 
appear  in  this  record.  By  virtue  of  certain  orders  of  the 
Interstate  Commerce  Commission,  promulgated  and  pub- 
lished in  February  and  March,  1914,  and  duly  pleaded  and 
proved  herein,  it  is  made  to  appear  that  the  particular  re- 
quirement under  consideration  herein  had  not  been  uni- 
versally adopted  by  the  railroad  companies,  and  that  the 
same  was  not  in  force  at  all  in  certain  sections  of  the  coun- 
try; and  that  its  enforcement  in  other  parts  of  the  coun- 
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try  worked  the  very  discrimination  which  the  Interstate 
Commerce  Act  had  sought  to  avoid.  The  ruling  thus  pro- 
mulgated was,  in  part,  as  follows: 

"Pop  the  purpose  of  promoting  uniformity  as  to  the  sub- 
stance and  form  of  bills  of  lading,  the  carriers  ox)eratiiig 
generally  in  oflBcial  and  western  classification  territories, 
after  numerous  conferences  with  shippers  and  this  Com- 
mission, covering  a  considerable  period  of  time,  agreed  upon 
what  was  designated  as  the  'uniform  bill  of  lading,'  which, 
upon  final  submission  to  the  Commission,  was,  in  a  report 
announced  June  27,  1908,  recommended  by  it  for  use  among 
all  carriers.    14  I.  C.  C.  346.    In  that  report,  }t  was  indi- 
cated that  the  Commission  would  not,  at  that  time,  under- 
take to  order  the  carriers  to  use  this  form  of  bill  of  lading, 
and  it  was  made  clear  that  the  recommendation  thereof 
was  to  be  understood  as  subject  to  such  modification  or 
change  as  might  be  found  necessary,  either  by  experience 
or  upon  further  investigation.     The  form  and  contents  of 
the  bill  of  lading  thus  agreed  upon  by  shippers  and  carriers, 
and  recommended  by  the  Commission,  was  adopted  by  most 
of  the  carriers  in  the  territories  mentioned,  and  its  pro- 
visions embodied  in  their  freight  classifications,  which  were 
published  and  filed  with  the  Commission,  thus  becoming  a 
part  of  their  established  tariff  schedules.    Among  these  pro- 
visions was  the  following  (Section  3,  Paragraph  3) :  'Claims 
for  loss,  damage,  or  delay  must  be  made  in  writing  to  the 
carrier  at  the  point  of  delivery  or  at  the  point  of  origin 
within  four  months  after  delivery  of  the  property,  or,  in 
case  of  failure  to  make  delivery,  then  within  four  monthly 
after  a  reasonable  time  for  delivery  has  elapsed.    Unless 
claims  are  so  made,  the  carrier  shall  not  be  liable.'     It  has 
been  disclosed  by  investigation  and  otherwise  that,  during 
much  of  the  period  since  these  provisions  became  part  of 
the  tariff  schedules  of  said  carriers,  the  provision   above 
quoted  has,  to  a  greater  or  less  extent,  been  disregarded  by 
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most  or  all  of  them,  for  various  causes.    In  many  instances, 
in  the  establishment  of  commodity  rates  they  have  not  made 
the  proper  reference  to  this  provision  published  in  their 
classifications  so  as  to  make  it  applicable  to  such  commodity 
rates.    In  this  respect,  again,  there  appears  to  have  been 
no  uniformity  of  practice.    The  observance  and  enforcement 
of  this  limitation  as  to  the  time  for  presenting  to  the  car- 
riers claims  for  loss  of  or  damage  or  delay  to  freight  in 
some  cases,  and  the  waiver  or  disregard  of  it  in  others, 
result,  of  course,  in  widespread  and  serious  discrimination 
in  the  territories  mentioned.    The  carriers  in  the  south  did 
not  generally  adopt  the  so-called  'uniform  bill  of  lading,' 
but  adopted  instead  another  form,  known  as  the  'standard 
bill  of  lading,'  which  contained  many  features,  including 
this  provision,  common  to  both.     These  carriers,  however, 
did  not  make  the  provisions  of  their  bill  of  lading  a  part  of 
their  classification  or  tariff  schedules,  and  there  does  not 
appear  to  be  much  cause  of  complaint  in  this  respect  in  that 
territory.    The  representatives    of    carriers    and    shippers 
alike,  appearing  in  a  general  proceeding  of  inquiry  respect- 
ing the  matter  of  bills  of  lading  now  pending  before  the 
Commission,  have  joined  in  a  request  for  the  Commission's 
approval  of  a  waiver  by  the  carriers  of  the  above  provision, 
limiting  the  time  within  which  claims  of  the  character  re- 
ferred to  might  be  presented  to  the  carriers,  with  respect  to 
all  such  claims  presented  prior  to  December  1,  1913,  that 
were  not  presented  within  the  four-months  period,  and  also 
all  claims  accruing  within  two  years  prior  to  the  date  of 
this  report  which  have  not  been  presented  to  the  carriers, 
provided  such  claims  are  presented  to  the  carriers  on  or  be- 
fore April  1,  1914.    It  is  urged  that  a  waiver  of  this  four- 
months  limitation  provision  to  the  extent  indicated  is  the 
only  course  that  will  prevent  or  cure  the  discrimination 
othei-wise  resulting.    This  is  evidently  true."    29  I.  C.  Com. 
Rep.  417. 
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It  also  promulgated  a  ruling  to  the  effect  that  a  writ- 
ten notice  of  a  claim  should  be  the  equivalent  of  the  presen- 
tation of  a  claim. 

If  the  foregoing  order  of  the  Interstate  Commerce 
Commission  can  be  regarded  as  authoritative  for  any  pur- 
pose, it  is,  by  its  terms,  applicable  to  each  and  All  of  the  ship- 
ments involved  herein. .  It  is  naturally  urged  by  the  appel- 
lees that  their  rights  were  vested,  and  that  no  order  of  the 
Interstate  Commerce  Commission  could  i*elate  back  and  af 
feet  such  rights.  The  argument  is  doubtless  sound,  so  far 
as  any  actual  rights  of  the  appellees  are  involved.  As  al- 
ready indicated,  however,  it  is  not  a  matter  of  right  to  the 
appellees  to  repudiate  their  waiver,  if  waiver  there  was. 
They  are  protected  at  that  point,  if  protected  at  all,  by  the 
operation  of  a  rule  of  public  policy.  If  the  recognition  of  a 
waiver  tends  to  discrimination,  it  will  not  be  recognized  by 
the  courts.  If  it  does  not  so  tend,  it  will  be  recognized.  The 
Interstate  Commerce  Act  has  conferred  upon  the  Interstate 
Commerce  Commissioners  a  certain  power  of  discretion 
in  details  which  is  to  be  used  in  aid  of  the  practical  pur- 
pose and  operation  of  the  statute  itself.  The  approval  of 
the  form  of  a  bill  of  lading  is  within  the  power  thus  con- 
ferred upon  such  board.  It  will  be  seen,  from  an  examina- 
tion of  the  ruling  promulgated,  that  the  enforcing  of  the 
provision  here  under  consideration  had  itself  become 
a  discrimination,  as  between  shippers,  and  that  such  dis- 
crimination could  be  avoided  only  by  a  present  waiver  of 
such  requirement,  for  a  limited  time.  We  think  that  the 
ruling  thus  promulgated  by  the  Interstate  Commerce  Com- 
mission was  within  its  power,  and  that  it  was  authoritative 
as  a  finding  that  a  waiver  of  such  requirement  did  not,  un- 
der existing  conditions,  tend  to  create  discriminations ;  and 
that  such  waiver  tended  to  uniformity  and  to  the  avoidance 
of  discrimination.  In  the  presence  of  this  fact  so  found  by 
this  tribunal,  we  ought  not  to  say  that  we  will  not  recognize 
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a  waiver,  duly  established  as  between  the  parties,  as  beiAg 
forbidden  by  public  policy.  Our  duty  is  further  emphasized 
by  the  affimiative  finding  that  the  enforcement  of  the  provi- 
sion works  a  discrimination.  In  the  presence  of  such  fact, 
so  found,  public  policy  would  forbid  recognition  of  the  bill 
of  lading  requirement  itself.  The  waiver  having  been  proved, 
we  think,  therefore,  that  public  policy  does  not  forbid 
our  recognition  of  it.  Finally,  we  may  say  that  the  proof  of 
waiver  is  abundant  as  to  each  shipment,  and  that  our  cod- 
clusion  herein  renders  the  waiver  available  to  the  plaintiff 
as  to  each  count  of  its  petition.  The  condition  of  the  bill 
of  lading  thus  alleged  to  be  waived  was  one  in  the  nature  of 
forfeiture'.  In  such  cases,  the  courts  find  a  waiver  more 
readily  than  when  the  substantial  essence  of  a  contract  is 
involved.  Cases  on  this  subject  are  legion,  from  every  ap- 
pellate jurisdiction,  and  it  would  be  idle  to  sustiiin  the  pi'op- 
osition  with  a  citation  of  authority.  In  Hudson,  d  Co,  v. 
Northern  Pac.  R.  Co.,  92  Iowa  2^1,  235,  the  rule 'was  stated 
briefly  as  follows : 

^^Any  agreement,  declaration,  or  course  of  action  on  the 
part  of  him  who  is  to  be  benefited  by  the  contract  which 
leads  the  other  party  to  believe  that,  by  conforming  thereto, 
the  forfeiture  will  not  be  incurred,  will  and  ought  to  estop 
the  promisee  from  insisting  on  the  forfeiture." 

And  again : 

"  *But  it  may  be  broadly  asserted  that  if,  in  any  negotia- 
tions or  transactions  with  the  assured,  after  knowledge  of 
the  forfeiture  it  recognizes  the  continued  Validity  of  the 
policy,  or  does  acts  based  thereon,  or  requires  the  insured, 
by  virtue  thereof,  to  do  some  act,  or  to  incur  some  trouble  or 
expense,  the  forfeiture  is,  as  a  matter  of  law,  waived;  and 
it  is  now  settled  in  tliis  court,  after  some  difference  of  opin- 
ion, that  such  a  waiver  need  not  be  based  upon  any  new 
agreement  or  an  estoppel,' '' — the  foregoing  being  quoted 

Vol.    183  Ta.— 45 
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from  tl^e  opinion  in  Titti^  v.  Glens  Falls  Ins.  Co.,  81  N.  Y. 
410. 

IV.  The  brief  of  appellant  presents  for  our  considera- 
tion questions  pertaining  to  a  garnishment  proceeding.  It 
appears  that,  as  to  the  fourth  shipment,  the  initial  carrier 

was  the  St.  Louis,  Iron  Mountain  &  South- 

4.  Gaenishmbnt  :    ern    Railroad    Company.      After    suit  was 

fectiiig  appeal,     brought,  this  company  was,  by  amendment, 

made  a  party  defendant,  but  no  personal 
jurisdiction  thereof  was  ever  acquired.  The  plaintiff  caused 
an  attachment  to  issue  against  it,  and  served  the  attach- 
ment by  garnishment.  The"^  garnishees  so  summoned  were 
the  other  defendants  in  the  case.  They  were  garnished  as 
supposed  debtors  of  the  nonresident  defendant.  They  an- 
swered as  garnishees.  Later,  in  response  to  an  order  of 
the  court,  they  answered  again.  The  plaintiff  filed  a  plead- 
ing controverting  the  answers.  It  also  filed  a  motion  to 
strike  such  answers,  and  a  motion  accompanied  with  a  list 
of  interrogatories  calling  for  many  details  pertaining  to  the 
inter-Mne  accounts  of  the  defendant  railway  companies,  with 
a  view,  undoubtedly,  of  uncovering,  if  possible,  balances  in 
favor  of  the  attached  defendant.  Both  the  motion  to  strike 
and  the  motion  requiring  answers  to  these  interrogatories 
were  overruled  by  the  trial  court.  Likewise,  the  petition  to 
require  the  garnishees  to  produce  books  of  accounts  and 
papers  was  overruled.  These  rulings  are  all  complained  of 
in  argument. 

We  do  not  think  that  the  appellant  is  in  any  position 
to  obtain,  on  this  appeal,  a  review  of  such  rulings.  The 
garnishment  was  a  part  of  the  method  of  service  of  the  at- 
tachment. The  attachment  proceeding  is  not  a  part  of  the 
main  case,  except  in  a  collateral  sense.  The  statute  ex 
pressly  provides  that  proceedings  relative  to  the  attachment 
are  to  be  deemed  independent  of  the  main  case,  and  only 
auxiliary  thereto.     Code  Section  3877.     If  appellant's  mo- 
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tions  had  been  sustained,  the  issues  arising  on  the  answers 
of  the  garnishee  and  the  controverting  thereof  would  not 
be  tried  as  a  part  of  the  issues  in  the  main  case.    The  an- 
swers of  the  garnishee  did  not  show  any  indebtedness.    On 
the  face  of  the  pleadings,  therefore,  jurisdiction  was  not  ac- 
quired even  in  rertiy  as  against  the  Iron  Mountain  road. 
Whether  the  garnishees  were  discharged  at  this  time  or  not, 
does  not  appear  from  the  record.    If  not,  the  final  entry  of 
judgment  against  the  plaintiff  would  discharge  the  garnisih- 
ment.    Harger  v.  Spofford,  44  Iowa  369.    It  was  open  to  the 
plaintiff  to  save  the  pendency  of  the  proceeding  by  a  prompt 
appeal  within  two  days,  as  provided  by  Code  Sections  3931 
and  3932.     A  mere  appeal  from  the  judgment  would  not, 
ordinarily,  be  an  appeal  from  the  order  discharging  the 
garnishee.    If  it  could  be  deemed  such  in  this  case,  it  would 
not  avail  the  appellant  at  this  point,  because  the  appeal 
from  the  judgment  was  not  taken  within  two  days,  as  re- 
quired by  Section  3932.     If  the  jurisdiction  as  to  the  Iron 
Mountain  road  were  not  dependent  upon  the  attachment  pro- 
ceeding, the  plaintiff's  right  of  appeal  in  the  main  case 

I 

as  to  SQch  defendant  would  be  the  same  as  to  any  other  de- 
fendant, regardless  of  the  attachment.  Mumi  v.  Shannon, 
S^  Iowa  363.  We  must  hold,  therefore,  that  the  rulings  of 
the  trial  court  pertaining  to  the  garnishment  proceedings 
are  not  before  us  for  review  on  tliis  appeal.  It  necessarily 
follows,  also,  that  the  jurisdiction  in  rem  as  to  the  St. 
Louis,  Iron  Mountain  &  Southern  Railroad  Company  has 
been  lost. 

In  this  connection,  we  take  notice,  also,  of  a  claim  by 
the  appellee  that  the  Wabash  Railroad  Company  has  not 
appeared  in  this  case,  and  is,  therefore,  not  a  party  thereto. 

Some  dispute  of  fact  appears  in  the  briefs 

^'  ■RROB^n  n*        npon  this  question.     It  is  not  a  question 

Jourtf  ^^  ^^^^     upon  which  any  ruling  was  had  in  the  trial 

court.     No  alleged  error  is,  therefore,  pre- 
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sented  for  our  consideration.  The  dispute  between  counsel 
is  whether  defendants'  counsel  in  the  court  below  entered 
an  appearance  for  the  Wabash  Railroad  Company  and  for 
the  Wabash  Railway  Company,  or  whether  it  entered  such 
appearance  for  the  Wabash  Railroad  Company  alone.  It  is 
a  question  to  be  first  determined  in  the  court  below.  Our 
jurisdiction  here  can  extend  no  further  than  that  of  the 
trial  <!Ourt,  nor  will  it  fall  any  shorter. 

V.  The  point  is  urged  by  appellant  that,  in  the  event 
of  a  reversal,  the  case  should  be  remanded,  with  directions 
to  enter  judgment,  rather  than  for  a  new  trial. 

As  to  the  first  three  shipments,  being  those  which  orig- 
inated at  Independence,  Louisiana,  both  the  initial  and 
the  terminal  carrier  are  parties  defendant.    There  was  no 

intermediate  connecting  carrier.    The  plain- 

6.  Appeal  and        ^iff  has  sued  for  the  loss  of  the  exact  num- 
recSii  judg-      ber  of  crates  ascertained  in  the  inspection 
er  court  reports  made  by  the  agent  of  the  defen- 
dants.    The  bill  of  lading  provided  that,  in 

the  event  of  damage,  the  invoice  prices  paid  at  the  point  of 
shipment  should  be  the  basis  of  the  measure  of  damages. 
The  plaintiff  has  conformed  to  this  measure  of  damages,  and 
has  claimed  for  the  lost  crates  only  at  invoice  prices  there- 
for, -plus  the  proportionate  amount  of  freight  paid  thereon 
and  the  actual  cost  of  sorting  and  separating  the  damaged 
berries  from  the  salvage.  The  evidence  is  practically  con- 
chisive  and  without  conflict  as  to  the  amount  of  this  dam- 
age in  each  case.  The  resistance  to  the  amount  of  damage 
made  by  the  defendants  at  this  point  is  argumentative  only. 

It  is  contended  that  the  damage  should  be 

7.  Carriers  :  regarded  as  a  damage  to  the  entire  carload 
measure.  ■  shipment,  and  that  the  invoice  prices  should 

be  considered  for  the  entire  carload  ship- 
ment; and  from  such  amount  should  be  deducted  the  full 
amount  realized  from  the  salvage.     If  this  method  wert? 
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adopted,   it  is  shown   by  appellees  that  the  amount   re- 
ceived by  the  appellant  on  the  sale  of  the  undamaged  ber- 
ries was  equal  to  the  amount  of  the  invoice  prices,  and 
that, » therefore,  no  damage  resulted,  within  the  meaning 
of,  the  bill  of  lading.     This  method  would  enable  the  ap- 
pellees to  absorb  the  profits  of  appellant's  sales  and  apply 
the  same  to  the  discharge  of  the  damage  actually  suffered. 
There  is  nothing  in  the  terms  of  the  bill  of  lading  that 
requires  the  adoption  of  this  method  of  measuring  the  dam- 
age.    Granting  that  it  would  be  a  proper  method  if  the 
plaintiff  had  sued  for  damage  to  the  entire  carload  lot,  he 
did  not  do  so.    It  is  argued  for  appellees  that  the  evidence 
shows  that  the  damages  permeated  tlie  whole  shipment. 
Even  if  that  be  true,  the  plaintiff  had  a  right  to  waive  it 
and  to  confine  its  claim  for  damages  to  such  berries  as 
were  wholly  destroyed.     The  rule  required  by  the  bill  of 
lading,   and   adopted   by   the  plaintiff,   is   more   favorable 
to  the  defendant  appellees  than  the  ordinary  rule  of  meas- 
ure of  damages  which  would  obtain  were  it  not  for  the  re- 
quirement of  the  bill  of  lading.    We  reach  the  conclusion, 
therefore,  that,  upon  a  remand  of  the  case,  it  should  be 
with  a  direction  to  the  trial  court  to  enter  judgment  for 
the  plaintiff  on  the  first  three  counts  of  its  petition :  name- 
ly, those  involving  the  shipments  originating  at  Indepen- 
dence, Louisiana. 

As  to  the  fourth  count  of  the  petition,  a  somewhat 
different  situation  is  presented.  This  is  the  shipment  that 
originated  at  Judsonia,  Arkansas.    The  defendant  Illinois 

Central  Railway  Company  is  not  interested 

8.  carbisbs:  therein.      Only    the    terminal    carrier  is    a 

subaequont  party  defendant  before  the  court.     The  in- 

carrlers :   Ita-  V 

tmtj.  itial  carrier,  the  St.  Louis,.  Iron  Mountain 

&  Southern  Railway  Company,  has  not  been 
Buccessfully  brought  in,  as  \ei.  Under  the  Carmack 
Amendment,  the  initial  carrier  is  liable  to  the  shipper  for 
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the  full  amount  of  the  damage,  regardless  of  its  own  neg- 
ligence, and  it  may  recover  over  from  such  connecting  car- 
riers as  are  in  truth  responsible  for  the  negligence  caus- 
ing the  injury.  A  somewhat  different  rule  of  liability  ob- 
tains as  between  the  shipper  and  the  terminal  carrier.  The 
terminal  carrier  is  liable  only  for  its  own  negligence.  The 
shipper,  however,  is  entitled  to  the  benefit  of  the  presump- 
tion that  such  terminal  carrier  received  the 

9.  casbisrs  :  goods  in  as  good  condition  as  they  were  in 

damases :  pre- 

eamption.  when  received  by  the  first  carrier,  and  that 

the  damaged  condition,  if  any,  in  whicli 
they  were  delivered  to  the  consignee,  was  the  result  of  the 
terminal  carrier's  negligence.  On  the  other  hand,  the  ter- 
minal carrier  may  show  that  the  damage  was  not  caused  by 
its  negligence,-  but  by  the  negligence  of  a  preceding  carrier. 
The  burden  of  proof  is  upon  it,  in  such  case.  On  the  trial 
below,  evidence  to  that  effect  was  introduced  on  behalf  of 
the  terminal  carrier.  Whether  it  has  overcome  the  pre- 
sumption against  it,  is  a  jury  question.  We  think  that  it 
must  be  said  that  a  case  of  conflict  of  evidence  is  presented. 

Nor  is  it  to  be  overlooked  that  the  damage 

10.  cabbiers:         as  to  this  shipment  is  predicated  upon  the 
goods:  dam-      decay  of  ripe  berries;  and  that  the  burden 

tiges :  burden 

of  proof.  is  upon  plaintiff  to  show  their  condition  to 

have  been  such  at  the  time  of  delivery  for 
shipment  that  they  could  not  have  decayed,  except  for  neg- 
ligent refrigeration.  As  to  this  count,  therefore,  the  case 
will  be  remande<l  for  a  new  trial.  For  the  reasons  indi- 
cated, therefore,  the  judgment  below  will  be  reversed  and 
remanded  on  all  counts.  As  to  the  first  three  counts,  it  will 
be  remanded  with  directions  to  enter  judgment  for  the 
plaintiff  in  harmony  herewith.  As  to  the  fourth  count, 
it  will  be  remanded  for  a  new  trial. — Reversed  arid  remand- 
ed. 
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Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 

Salinger,  J.  I  concur  in  all  but  Division  3.  As  to  it, 
I  think  it  is  unnecessary  for  us  to  decide  the  point  in 
this  case. 


W.  H.  Ewing,  Appellant,  v.  Ewing  Planing  Mill  Ck)MPANY 

et  al..  Appellees. 

OABNISHMENT:  Beceivers.  A  receiver  is,  without  tlie  consent  of 
the  court,  subject  to  garnishment  as  to  funds  which  he  has  as- 
sumed to  collect  under  his  appointment,  i^ut  which  in  fact  do 
not  belong  to  the  estate  for  the  preservation  of  which  he  mxw 
appointed.  It  necessarily  follows  that  evidence  is  admissible  in 
the  garnishment  proceedings  to  prove  such  fact 

Appeal  from  Marshall  District  Court. — Jambs  W. 

WiLLETT,  Judge. 

May  17,  1918. 

Appeal  from  a  garnishment  proceeding.  Facts  appear 
fully  in  the  opinion. — Reversed. 

Carney  d  Carney ^  for  appellant. 

F,  E,  North/up  and  E.  N.  Farher,  for  appellees. 

Stevens,  J. — In  an  action  brought  by  the  Fidelity  Sav- 
ings Bank  against  C.  E.  Hatcher  and  others  to  foreclose 
a  mortgage  upon  certain  lots  in  the  city  of  Marshalltown, 
H.  J.  Allard  was  appointed  receiver,  in  accordance  with 
the  provisions  of  the  mortgage,  to  take  charge  of  the  prop- 
erty, collect  the  rents,  and  apply  the  same,  so  far  as  neces- 
sary, to  the  payment  of  the  mortgage  indebtedness.  He  col- 
lected rent  to  the  amount  of  f 533.35,  but  no  part 'was 
applied  on  the  debt.  Later,  W.  H.  Ewing,  plaintiff  and 
appellant  herein,  obtained  a  judgment  against  the  Ewing 
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Planing  Mill  Company,  on  which  he  caused  an  execution 
to  issue,  and  Allard  to  be  gamisheed  as  receiver  and  per- 
sonally, as  a  supposed  debtor  of  the  defendant  Ewing 
Planing  Mill  Company.  The  answers  of  the  garnishee  were 
subsequently  taken  before  a  commissioner  appointed  by  the 
court  for  that  purpose.  His  answers  were  controverted 
by  the  plaintiff;  and  later,  the  receiver  moved  that  he  be  dis- 
charged as  garnishee,  ui>on  the  ground  that  the  funds  in  his 
hands  were  exempt  from  garnishment  and  that  no  jurisdic- 
tion thereover  had  been  obtained  by  the  garnishment  pro- 
ceedings, which  he  alleges  were  a  nullity;  and  he  further 
asked  that  he  be  authorized  to  pay  the  funds,  as  I'eceiver,  to 
C.  E.  Hatcher,  mortgagee.  Written  objections  were  filed  by 
plaintiff  to  the  motion  of  the  receiver  to  dissolve  the  garnish- 
ment. The  Fidelity  Savings  Bank  also  tiled  a  reply  to  the 
plaintiff's  controversion  of  the  answers  of  the  garnishee,  and 
prayed  that  the  funds  in  his  hands  be  applied  to  the  pay- 
ment of  costs,  fees,  and  expenses  connected  with  the  receiver- 
ship. 

The  written  objections  to  the  answers  of  the  garnishee 
and  the  reply  to  his  motion  for  discharge  as  such  are  some- 
what voluminous,  and  numerous  reasons  are  assigned  why 
the  garnishment  should  not  be  dismissed  and  the  garnishee 
discharged.  Among  the  numerous  grounds  stated  in  the 
several  papers  filed  by  plaintiff,  is  that  the  mortgaged 
propei^ty  was  leased  to  the  defendant  Planing  Mill  Com- 
pany, and  by  it  to  one  L.  K.  Helland;  that  the  rents  col- 
lected by  the  receiver  from  Helland  were  due  and  belonged 
to  the  defendant  Planing  Mill  Company,  and  not  to 
Hatcher,  and  that  the  garnishee  had  no  right  thereto  as 
receiver  in  the  foreclosure  suit.  It  is  also  claimed  that  the 
judgment  in  favor  of  the  Fjdelity  Savings  Bank  was  fully 
paid  off  and  satisfied  in  full  at  the  time  of  the  filing  of  the 
objections  to  the  answers  of  garnishee  and  the  notice  to 
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dissolve  the  garnishment.  C.  E.  Hatcher  filed  a  claim  de- 
manding payment  to  him,  as  the  owner  of  the  leased  prem- 
ises, of  the  fund  in  the  'hands  of  the  receiver. 

Plaintiff  proffered  proof  to  the  effect  that  Helland  was 
a  subtenant. of  the  defendant  Planing  Mill  Company,  to 
whom  the  rent  in  fact  belonged.  Thts  evidence,  uppn  ob 
jection  of  counsel,  was  excluded  by  the  court,  and  the  mo 
tion  to  discharge  the  garnishee  sustained.  The  motion 
was  sustained  upon  the  ground  that  the  funds  in  the  hands 
of  the  receiver  were  in  the  custody  of  the  court,  and  not 
subject  to  garnishment  without  the  consent  of  the  court. 
It  is  doubtless  the  general  rule  that  funds  in  the  hands  of 
a  receiver  are  not  the  subject  of  garnishment  without  the 
court's  consent.  MeGoiran  v,  Myers,  66  Towa  99;  Howard 
County  V.  ^trother,  71  Iowa  683.  It  has,  however,  been  fre- 
quently held  that,  if  a  receiver  assumes  to  take  property  of 
owe  not  a  party  to  the  record,  under  an  appointment  over 
the  proy)erty  of  a  party  to  the  record,  he  will  be  a  tres- 
passer. Wheat  V.  Bank  of  Calijornia,  119  Cal.  4  (50  Pac. 
842)  ;  Wiene^^  t\  f^tnrqhH.  79  Md.  271  (29  Atl.  613) ;  Wheat- 
an  r.  Fipooner,  52  Minn.  417  (54  N.  W.  372);  Farmers  & 
Merchants  Nat,  Bank  of  Waco  v.  l^cott,  19  Tex.  Civ.  App. 
22  (45  S.  W.  26). 

Again,  it  has  been  held  that  the  rule  that  property  in 
the  hands  of  a  receiver  is  not  subject  to  garnishment  with- 
out the  consent  of  the  court,  is  not  to  be  applied  where 
nothing  remains  to  be  done  except  to  pay  the  money  upon  a 
final  decree.  Robertson  v.  Detroit  Pattern  Works,  152 
Mich.  612  (116  N.  W.  196)  ;  High  on  Receivers  (4th  Ed.), 
Sec.  161. 

Allard  was  gamisheed  as  receiver,  and  also  individual- 
ly. If  the  funds  in  controversy  in  fact  belonged  to  the 
defendant  Ewing  Planing  Mill  Company,  then  his  posses- 
Bion  thereof  cannot  be  sustained  upon  the  ground  that  he 
had  qualified  as  receiver  in  a  proceeding  to  foreclose  a  mort- 
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gage  in  favor  of  the  Fidelity  Savings  Bank,  against  Hatcher; 
and,  unless  i)laintiff  could  reach  the  same  by  garnishment 
proceedings,  funds  liable  for  the  payment  of  his  judgment 
might  be  wholly  lost  to  him. 

The  theory  upon  which  a  receiver  is  ordinarily  exempt 
from  garnishment  is  that: 

"Receivers  are  appointed  to  take  charge  of  and  manage 
the  property  of  insolvent  debtors  for  the  purpose  of  hus- 
banding the  assets  and  distributing  the  proceeds  thereof 
among  the  creditors  according  to  equitable  rules.  A  re- 
ceiver, having  the  funds  in  his  possession,  is  the  repre- 
sentative of  the  court.  He  is  said  to  be  the  mere  hand  of 
the  court  to  hold  the  money  and  pi-operty  for  distribution. 
The  receiver  is  one  of  the  agencies  employed  by  a  court  of 
equity  to  prevent  unseemly  scrambles  among  the  credit- 
ors of  an  insolvent,  and  the  wasting  of  the  assets  in  useless 
and  expensive  litigation  in  courts  of  law."  McGoiran  v. 
Myers,  supra. 

This,  however,  suggests  no  reason  why  funds  in  the 
hands  of  a  receiver  which  are  not  the  property  of  the  estate 
for  the  preservation  of  which  he  was  appointed,  should  be 
exempted  from  garnishment  at  the  suit  of  a  creditor  of  the 
person  entitled  thereto. 

Assuming  that  the  judgment  in  the  foreclosure  suit 
was,  at  the  time  of  the  garnishment  proceedings,  paid,  the 
court,  upon  proper  application,  would  doubtless  have  or 
dered  the  receiver  to  turn  the  funds  over  to  Hatcher.  He 
was  not  a  receiver  of  a  bankrupt  debtor,  but  was  appointed 
in  the  foreclosure  proceedings,  in  compliance  with  the 
terms  of  the  mortgage,  to  take  charge  of  the  mortgaged 
property,  to  collect  the  rents  for  that  purpose,  and  to  apply 
the  same,  so  far  as  necessary,  4o  the  payment  of  the  mort 
gage  debt.  Plaintiff's  judgment  gave  him  no  lien  upon  the 
funds,  nor  could  he  have  obtained  a  right  thereto  by  any 
other  proceedings  except  by  garnishment.    No  good  reason 
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appears  why  the  garnishee  should  lie  discharged,  until  the 
question  was  decided  whether  the  funds  in  the  hands  of 
the  receiver  belonged,  in  fact,  to  the  Ewing  Planing  Mill 
Company,  the  debtor  of  the  garnishing  creditor.  If  the 
court,  upon  hearing,  had  found  that  the  funds  in  his  pos- 
session belonged  to  the  defendant  Mill  Company,  they  could 
plainly  be  reached  by  garnishment  proceedings,  and  the  gar- 
nishee was  not,  as  receiver,  entitled  to  the  possession  there- 
of. If  it  were  conceded,  in  the  absence  of  an  attachment  or 
some  other  lien  thereon  or  claim  thereto,  that  the  funds  be- 
longed to  the  Planing  Company,  the  court  would  not  have 
had  authority  to  order  the  same  turned  over  to  this  plain- 
tiff in  satisfaction  of  his  judgment.  Plaintiff  alleged,  and 
sought  to  prove,  that  the  funds  in  question  belonged,  in 
fact,  to  the  Ewing  Planing  Mill  Company,  and  this  evi- 
dence should  have  been  admitted. 

We  need  not  determine  other  questions  presented,  but 
plaintiff  should  be  permitted  to  offer  proof  that  the  gar- 
nished funds  belonged  to  his  debtor,  and,  if  successful  in 
making  proof  to  that  effect,  he  will  be  entitled  to  have  the 
same  so  treated,  and  judgment  entered  as  provided  by  law. 
It  therefore  follows  that  the  judgment  of  the  court  below 
must  be,  and  is, — Reversed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Frederick  Hubbbll  et  al.,  Appellants,  v.  City  op  Des 

Moines,  Appellee 

BlUNIOIPAL  COBPORATIONS:  StreetSi  Etc.— Vacation— Action 
1  for  Damages — ^Petition,  in  an  action  by  a  property  owner  for 
damages  for  a  valid  vacation  of  a  public  alley  adjacent  to  the 
plaintiffs  property,  it  should  be  alleged  and  proven:  (a)  That 
the  vacation  was  without  plaintilf' s  consent;  and  (b)  that  com- 
pensation has  not  been  made  to  plaintiff  by  reason  of  the  vaca- 
tion. 
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• 

MUNICIPAL  COBPOBATIONS:  Streets,  Etc — ^Vacation— Damages 
2  — ^Wlien  Action  Llee.  A  property  owner  suffers  no  actionable  in- 
jury by  reason  of  the  valid  vacation  of  an  adjacent  alley,  un- 
less he  can  show  that,  at  the  time  of  the  vacation,  his  then  use 
of,  and  right  of  access  to  and  egress  from,  his  property  was,  by 
reason  of  said  vacation,  substantially  interfered  with. 

Appeal  from  Polk  District  Court, — ^Lawrence  De  Graff, 

Judge. 

May  17,  1918. 

The  opinion  states  the  facts — Affirmed. 

Parker,  Parrish  ti6  Miller,  for  appellants. 

H,  W,  Byers,  Chuy  A.  Miller^  and  D.  C  McMartin,  for 
appellee. 

Weaver,  J. — The  plaintifls  are,  and  for  a  considerable 
period  have  been,  the  owners  of  Lots  1  and  3  in  Coliseum 
Place  In  the  city  of  Des  Moines.    This  property,  or  that 

part  thereof  affected  by  this  litigation,  is 
1.  MuHiciPAL  144  feet  in  width  and  278.6  feet  in  len^h, 

corporations:  "  ^ 

streeto,  etc :       bounded  on  the  north  by  Grand  Avenue  and 

a^8 :' petfttSi.     ^"  ^^^^  south  by  Locust  Street,  which  streets 

are  open  and  improved,  and  extend  east  and 
west  across  the  city.  Prior  to  May  20,  1912,  a  platted  alley, 
16  feet  in  width,  abutted  said  property  on  the  east  side.  Im- 
mediately east  of  the  alley  was  formerly  an  unimproved 
tra^jt  known  as  Lot  2,  which,  prior  to  the  date  named,  had 
been  appropriated  by  the  city  for  improvement  as  a  city 
park.  In  the  year  1909,  plaintiffs  leased  their  property 
above  described,  west  of  the  alley,  to  the  Des  Moines  Col- 
iseum Company  for  a  terra  of  40  years,  which  lease  is  still 
in  force  and  effect.  Having  secured  the  lease,  the  Coliseum 
Company  improved  the  property  by  erecting  thereon  a  large 
building,  especially  designed  for  use  as  a  place  for  exhibi- 
tions and  meetings  of  a  public  character.    This  building  is 
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of  a  permanent  character,  and  covers  substantially  all  of 
the  east  144  feet  of  Lots  1  and  3,  and  extends  from  Locust 
Street  to  Grand  Avenue,  with  doors,  exits,  and  entrances 
opening  upon  each  of  said  public  ways.  There  is,  as  we  un- 
derstand the  record,  no  entrance  to  or  exit  from  the  building 
on  the  alley  side.  On  May  20,  1912,  the  city,  by  its  council, 
in  furtherance  of  its  design  to  improve  Lot  2  as  a  public 
pleasure  ground,  enacted  an  ordinance  vacating  said  alley, 
and  placed  the  same  under  the  supervision  of  the  superinten- 
dent of  parks.  On  February  16,  1916,  plaintiffs  brought  this 
action  at  law  to  recover  damages  alleged  to  have  been  sus< 
tained  by  them  because  of  the  vacation  of  the  alley.  The 
city  admits  the  enactment  of  the  ordinance,  but  denies  that 
plaintiffs  have  sustained  any  actionable  injury  therefrom. 
The  cause  coming  on  for  trial  to  a  jury,  and  plaintiffs  hav- 
ing offered  their  testimony  and  rested,  the  court  sustained 
defendant's  motion  for  a  directed  verdict.  From  this  order 
and  from  the  judgment  entered  upon  the  directed  verdict, 
the  plaintiffs  appeal. 

The  evidence  consists :  First,  of  maps  and  plats  show- 
ing the  location  of  plaintiff's  property  and  of  the  alley  in 
question;  second,  of  stipulations  of  counsel  that  plaintiffs 
are  the  owners  of  said  property,  subject  to  the  lease  to  the 
Coliseum  Company,  that  the  alley  was  lawfully  established, 
and  that,  since  the  execution  of  the  lease  of  the  property 
to  the  Coliseum  Company,  in  1909,  plaintiffs  have  made  no 
use  of  the  alley  as  a  means  of  ingress  to  or  egress  from  said 
Lots  1  and  3,  Coliseum  Place;  third,  testimony  showing  the 
location,  surroundings,  improvement,  and  use  of  the  proper- 
ty and  of  other  property  in  its  immediate  neighborhood; 
and  fourth,  testimony  of  several  expert  witnesses  that,  in 
their  opinion,  the  vacation  of  the  alley  had  the  effect  of  de^ 
predating  the  value  of  Lots  1  and  3,  in  an  amount  various- 
ly estimated  at  from  f  10,000  to  f  12,000. 

We  have  then,  to  consider  whether,  upon   the  issues 
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joined  and  the  evidence  offered,  plaintiffs  made  a  case  which 
they  were  entitled  to  have  submitted  to  the  jury.    This  in- 
quiry suggests  first  an  examination  of  the  pleadings  and  a 
statement  of  the  facts  upon  which  a  recovery  of  damages  is 
sought.    The  petition  in  brief  terms  alleges  plaintiffs'  owner- 
ship of  the  property ;  the  existence  of  the  alley  upon  its  east 
boundary ;  the  due  enactment  by  the  city  council  of  an  ordi- 
nance vacating  the  alley;  and  that,  by  reason  of  such  vaca- 
tion, the  plaintiffs  have  been  damaged  in  the  sum  of  f  15,- 
000.    There  is  no  all^ation,  express  or  inferential,  that,  in 
vacating  or  closing  the  alley,  the  city  acted  wrongfully  or 
in  excess  of  its  authority,  or  that  such  action  was  taken 
without  the  consent  or  over  the  objection  of  the  plaintiffs. 
Nor  is  there^ny  evidence  whatever  tending  to  show  the  ex- 
istence of  these  facts.     Indeed,  every  word  of  the  petition 
and  the  testimony  may  be  taken  as  literal  truth,  and  yet 
be  entirely  consistent  with  the  theory  that  the  alley  was  va- 
cated with  the  plaintiffs'  acquiescence  or  consent,  or  upon 
their  own  request.     It  is  stated  in  the  petition  that  the 
vacating  ordinance  was  duly  enacted,  and  it  is  conceded 
that  the  city  had  the  power  and  authority  to  make  such 
an  order.    There  is  no  presumption  of  law  or  of  fact  that 
such  power  was  abused  or  exceeded,  or  that  it  was  exercised 
without  the  plaintiffs'  consent.     It  may  be  that,  under  the 
rule  which  obtains  in  this  state  (see  Huhhell  v.  City  of  D&s 
Moines,  173  Iowa  55),  that  damages  occasioned  by  the  vaca- 
tion of  a  street  or  alley  need  not  be  ascertained  and  paid 
before  such  an  ordinance  can  have  effective  force,  no  pre- 
sumption will  arise  that  a  formal  condemnation  has  been 
had   or  that  claims  for  damages  have  been  adjusted  or 
settled ;  but  it  would  seem  equally  clear  that,  in  the  absence 
of  both  allegation  and  proof,  we  may  not  presume  that  such 
vacation  has  been  made  in  hostility  to  the  lot  owners  or 
without  their  knowledge  or  consent,  or  without  making  due 
compensation  for  the  injuries,  if  any,  so  inflicted. 
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The  forgoing  consideration  affords  ample  ground  for 
afiSrming  the  judgment  below ;  but,  in  view  of  the  discussion 
by  counsel,  we  may  go  further,  and  say  that,  even  if  we 

waive  the  manifest  failure  to  plead  a  cause 
2.  Municipal  of  action,  it  is  still  true  that  the  case  made 

CORPORATIONS  : 

yaoftion^*^'*       ^^  ^^^  evidence  has  no  tendency  to  establish 
act?on?ie8,'^^^°   ^^y  a^^tioiiable  injury  suffered  by  plaintiffs. 

The  power  to  vacate  the  alley  was  confess- 
edly  in  the  city,  and  the  regulanty  of  the  proceeding  taken 
by  the*council  is  nowhere  challenged.  There  is  much  au- 
thority to  the  effect  that,  under  such  circumstances,  the  re- 
sulting injury,  if  any,  to  property  in  the  vicinage  affords  no 
right  of  action  for  the  recovery  of  damages.  In  this  state, 
however,  the  rule  has  come  to  be  recognized  that  damages 
may  be  recovered  where  it  is  made  to  appear  that  any 
particular  lot  or  tract  seiTcd  by  the  street  or  alley  has 
thus  been  made  to  suffer  substantial  injury  of  a  kind 
other  than  such  as  it  suffers  in  common  with  the  neigh- 
borhood or  public  in  general  (see  Hubhell  p.  City  of  Des 
^foines,  supra,  and  decisions  there  cited).  But  in  nearly 
every  case  where  the  right  has  been  recognized,  care  has 
been  taken  to  state  this  modification  of  the  earlier  rule  with 
caution  to  prevent  its  unreasonable  expansion.  The  right 
of  access  to  one's  real  property,  and  of  ingress  to  and  egress 
therefrom,  is  ordinarily  of  substantial  value,  and  the  owner 
may  not  be  deprived  thereof  without  compensation.  But 
rights  of  property  must  be  exercised  with  due  care  and 
reasonable  regard  to  the  convenience  of  others;  and  streets 
and  alleys  are  not  provided  for  the  peculiar  or  exclusive 
use  of  any  individual,  but  for  the  common  and  public  bene- 
fit. If,  therefore,  the  vacation  of  a  street  or  alley  does 
not  operate  to  deprive  the  owner  of  an  adjacent  lot  of 
convenient  access  to  or  use  of  such  property,  or  cut  him 
off  in  any  substantial  degree  from  free  and  convenient  in- 
tercourse with  the  public  generally,  or  prevent  the  reason- 
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able  use  or  improvement  of  the  property  for  the  legiti- 
mate uses  to  which  it  is  adapted,  then  he  suffers  no  action- 
able injury.  For  example,  in  Long  v.  Wilson,  119  Iowa  267, 
one  of  our  first  cases  recognizing  the  right  to  damages  for 
the  vacation  of  a  street,  it  appeared  that  the  street  in  ques- 
tion was  "the  only  street  by  which  the  plaintiff  had  conven- 
ient access  to  his  homestead."  In  Borghart  v.  City  of  Ce- 
dar Rapids,  126  Iowa  313,  the  vacation  of  a  part  of  a 
public  square  left  plaintiff's  property  without  any  outlet. 
In  Ridgway  v.  City  of  Osceola,  139  Iowa  590,  595,  we  said : 

"If  the  owner  still  has  free  access  to  his  property  and 
to  the  improvements  thereon,  and  his  means  of  ingress  and 
egress  are  not  substantially  interfered  with,  no  damages 
may  be  recovered." 

In  the  Huhhell  case,  supra,  the  majority  opinion,  by 
Gaynor,  J.,  repeatedly  emphasizes  the  proposition  that  the 
vacation  will  sustain  an  action  for  damages  only  where  it 
"substantially  interferes"  with  the  free  access  to  the  own- 
er's property.  The  court  was  there  considering  the  identical 
alley  and  identical  vacation  involved  in  the  present  case,  and 
the  opinion  is  there  expressed  that,  "by  the  vacation  of  this 
alley,  there  was  no  substantial  invasion  of  any  right  of  the 
plaintiffs  upon  which  they  could  predicate  any  right  for  dam- 
ages. Their  egress  and  ingress  have  not  been  substantially 
interfered  with."    Again,  it  is  there  said  that: 

"The  vacation  of  this  alley  has  not  affected  any  sub- 
stantial right  of  the  plaintiffs  of  exit  from  or  ingress  to 
their  property ;  that  whatever  right  they  have  been  deprived 
of  *  *  *  is  a  right  to  use  the  alley  in  common  with  the 
general  public.  ♦  ♦  ♦  There  ;s  no  substantial  evidence  of 
any  damages  sustained  by  the  plaintiffs.  •  ♦  •  The  mere 
expression  of  the  opinion  that  the  property  has  been  dam- 
aged is  not  substantial  proof  against  the  physical  fact  that 
no  damage  has  resulted." 

It  appears,  as  we  have  stated,  that  this  property  has  a 
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frontage  of  144  feet  on  liociist  Street  and  on  Grand  Avenue. 
That  these  afford  all  reasonably  necessary  access  to  the  per- 
manent building  which  covers  practically  the  whole  area  ip 
apparent  from  the  mere  statement,  and  this  conclusion  is 
emphasized  and  confirmed  by  the  fact,  that,  in  erecting  the 
building  extending  from  street  to  street  by  the  side  of  this 
alley,  it  was  not  thought  necessary  to  provide  any  means  of 
passage  to  or  from  the  property  on  that  side. 

The  effect  of  this  argument  is  sought  to  be  avoided  by 
the  argument  that,  at  some  time  in  the  future,  the  owners 
may  coiiclude  to  replace  the  present  building  with  some 
other  structure,  or  make  use  of  the  premises  for  some 
other  purpose  for  which  the  alley  would  prove  a  convenience 
of  substantial  value.  This  feature  of  the  controversy 
also  had  consideration  by  the  court  in  the  Huhhell  case, 
supra,  and  it  was  held  by  the  majority  that  the  recoverable 
damages,  if  any,  are  such  only  as  are  now  ascertainable,  and 
that  the  possibility  of  other  and  different  uses  of  the  prop-, 
erty  in  the  indefinite  future  are  not  to  be  considered.  Such 
is  the  clear  effect  of  the  argument  in  the  principal  opinion, 
by  Justice  Gaynor.  In  the  ooncurring  opinion  by  Justice 
Deemter,  the  question  is  also  dealt  with  in  clear  and  spe- 
cific terms.    It  is  there  said : 

"The  first  question,  then,  in  the  case  is  whether  or  not 
plaintiff  suffered  damage  different  from  that  suffered  by  all 
people  who  might  use  the  alley  before  its  vacation.  It  is  not 
claimed  that  the  alley  was  actually  used  for  ingress  to  or 
egress  from  the  building.  The  building  was  not  so  con- 
structed that  it  could  be  entered  from  the  alley,  and  the 
only  exits  and  entrances  were  on  Grand  Avenue  and  Lo- 
cust Street;  so  that  the  damages,  if  any,  from  the  closing 
of  the  alley  were  not  different  in  kind  from  what  they 
would  have  been  had  the  first  street  running  north  and 
isouth  immediately  west  of  the  block  on  which  the  Coliseum 
is  located  been  vacated.    Neither  afforded  a  direct  entrance 
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to  the  building,  and  the  damage  m  either  event  was  the 
same  as  that  suffered  by  the  public  in  general,  save  in  de- 
gree.  *  ♦  ♦  This  was  the  situation  when  the  vacation  of 
the  alley  was  made,  and  it  seems  to  me  the  damage,  if  any, 
which  the  owner  of  the  lot  suffered  was  damnwm  absque  in- 
juria, and  that  no  action  would  lie  to  recover  damages  by 
reason  of  the  vacation.  ♦  ♦  ♦  if  damages  be  awarded  in 
a  suit  at  law,  they  will  be  with  reference  to  the  present  use 
of  the  property;  although,  as  the  vacation  will  be  assumed 
to  be  pennanent,  both  past,  present,  and  future  damages 
may  be  awarded.  But  it  is  damages  to  the  property  as  it 
then  stands,  and  not  as  it  might  possibly  be  used  in  the 
great  future.  ♦  ♦  ♦  This  for  the  reason  that  it  is  conceded 
that  the  legislature  had  the  power  to  grant  municipalities 
the  right  to  vacate  streets  or  alleys.  *  *  *  If,  then,  one 
improves  with  reference  to  an  alley  or  street,  he  may  in 
some  cases  recover  damages  if  it  be  vacated,  and  the  dam- 
ages must  be  based  upon  the  condition  of  the  property  when 
the  damage  is  inflicted,  and  not  upon  some  possible  future 
use.  His  acceptance  of  an  easement  in  the  street  and  alley 
is  only  to  the  extent  that  he  indicates  that  he  wishes  to  use 
it;  and  after  such  acceptance  he  cannot  have  damages 
awarded  on  the  theory,  that,  at  some  future  time,  he  might 
want  to  Uvse  it  in  some  other  manner.  He  must  take  notice 
that,  after  such  acceptance,  the  city  may  conclude  to  \'acate 
the  street  or  alley,  ♦  *  *  and  if  it  does  this  before  he  makes 
the  change,  it  is  with  his  eyes  open,  and  he  can  be  recom- 
pensed only  for  the  damage  done  his  property  at  the  time 
of  the  vacation.  *  *  *  /n^  this  respect,  the  case  diners  e«- 
9entially  from  one  where  physical  property  is  taken/^ 

We  make  the  foregoing  extended  quotation  from  the 
earlier  case  touching  the  vacation  of  this  alley  because  it 
states,  in  clear  and  unmistakable  phrase,  the  proper  role 
w'hich  we  conceive  to  be  applicable  to  such  cases, — ^a  rule 
which,  unless  we  are  to  recede  from  that  precedent,  neces- 
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£dtates  the  affirmance  of  the  judgment  below  in  this  case. 
We  have  italicised  the  last  sentence  of  the  quotation  because 
it  points  out  the  fundamental  distinction  between  damages 
recoverable  for  the  actual  taking  of  physical  property  for 
public  use  and  damages  for  the  taking  away  of  an  easement 
appui-tenant  to  such  pi-operty  in  a  public  way.  The  owner's 
title  to  the  physical  property  is  complete,  absolute,  and  un- 
conditional, except  as  against  the  sovereign  power  of  the 
state,  a  power  which  is  limited  and  restrained  by  constitu- 
tional guaranties;  and  he  holds  such  property  with  the  ab- 
solute right  to  put  it  to  any  lawful  present  or  future  use 
to  which  it  may  be  adapted.  Consequently,  when  the  state, 
by  an  exercise  of  eminent  domain,  takes  suoh  property  fvqm 
him,  in  whole  op  in  part,  it  is  bound  to  compensate  him  for 
the  damage  so  inflicted.  In  estimating  such  compensation, 
the  physical  condition  and  character  of  the  property,  its 
location  and,  surroundings,  its  present  use  and  improve- 
ment, and  its  fitness  and  desirability,  if  any,  for  other  uses 
in  the  future,  may  all  be  considered  for  what  they  are 
worth  as  bearing  upon  the  amount  of  actual  damages  sus- 
tained by  the  owner.  But  the  owner  of  a  city  lot  has  no 
title  to  the  alley  or  street  on  which  it  abuts.  As  one  of  the 
public,  he  may  use  it,  if  he  so  desires,  in  passing  between 
the  connecting  streets;  and,  as  abutting  owner,  he  may 
make  special  use  of  it  as  an  entrance  to  or  exit  from  his 
premises;  but  it  is  a  right  which  the  municipality  may 
terminate  at  any  time,  without  liability  to  damages  other 
than  such  as  he  may  sustain  by  the  withdrawal  of  the  spe- 
cial right  or  privilege  which  he  has  enjoyed  in  the  use  of  the 
public  way  as  a  means  of  convenient  access  or  approach. 
While  there  is  some  sort  of  presumption  or  reasonable  ex- 
pectation that  the  establishment  of  a  street  or  alley  is  of 
permanent  character, -yet  it  is  not  created  in  perpetuity,  in 
the  sense  that  it  may  not  be  vacated  or  changed  according 
as  the  proper  authorities  may  find  is  required  in  the  in- 
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terest  of  the  general  public;  and  it  follows,  we  think^  of 
necessity  that,  if  a  lot  owner  finds  that  an  alley  abutting 
upon  his  property  is  of  no  present  use  or  value  to  such  prop- 
erty  and  proceeds  to  shut  himself  out  from  access  on  that 
side  by  erecting  a  solid  division  wall  between  his  lot  and 
the  alley  extending  from  street  to  street,  he  is  not  in  posi- 
tion to  complain  if,  before  he  changes  the  situation  thus 
created  by  him,  the  city  exercises  its  admitted  right  to 
take  the  alley  away  entirely;  and  this  is  especially  true 
where,  notwithstanding  such  vacation,  his  property  is  left 
with  other  abundant  and  convenient  means  of  approach,  lu 
gress,  and  egress.     Stated  somewhat  differently:  when  a 
lot  owner  so  keeps  or  uses  or  improves  his  property  as  to 
make  an  adjacent  alley  a  convenient  means  of  access,  with 
out  which  he  would  suffer  damage  other  than  such  as  is 
sustained  by  the  public  generally,  the  city  may  not  deprive 
him  of  such  convenience  without  compensation;  but  the  fur- 
ther right  in  the  future  to  make  the  alley  a  valuable  con- 
venience in  the  improvement  of  his  lot  for  other  purposes, 
for  which  the  existence  of  the  alley  may  prove  of  material 
value,  is  simply  the  right  to  avail  himself  of  such  conve- 
nience, provided  always  that,  when  that  time  arrives,  the 
city  has  not  exercised  its  right  to  vacate  the  alley.     So  long 
as  the  city  maintains  the  alley  as  such,  the  abutting  owner 
may  conform  and  adjust  the  use  of  his  property  to  the  con- 
venience so  provided,   and  will  be  protected  therein ;  but 
his  right  so  to  do  ceases  when  the  alley  is  vacated,  and  its 
vacation  before  he  has  availed  himself  of  that  privilege  does 
him  no  wrong  for  which  an  action  will  lie. 

These  considerations  are  decisive  of  the  merits  of  the 
case,  and  render  unnecessary  any  discussion  of  the  measure 
of  damages  and  other  questions  to  which  counsel  have  given 
attention,  and  to  which  we  have  not  adverted. 

The  judgment  appealed  from  is — Affirmed. 

Preston,  C.  J.,  Gaynob  and  Stevens,  J  J.,  concur. 
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L.  E.  Lewis,  Appellant,  v.  Cedae  Rapids  &  Iowa  City 
Railway  &  Light  Company,  Appellee. 

OABKEEBS:  Darailment — £es  Ipsa  Loquitur.  A  passenger  injured 
by  the  derailment  of  a  train  need  not  show  the  causes  of  the 
derailment,  though  alleged.  The  injured  party  makes  a  prima< 
facie  case  by  showing:  (a)  That  he  was  a  passenger  on  the 
train;  (b)  that  the  train  was  derailed;  (o)  that  he  was  in- 
jured thereby;  and  (d)  that  he  was  not  guilty  of  negligence. 

Appeal  from  Johnson  District  Court. — R.  P.  Howell, 

Judge. 

May  17,  1918. 

Action  for  damages  claimed  to  have  resulted  from  the 
derailment  of  one  of  defendant's  electric  cars.  There  was 
a  trial  to  a  jury,  and  verdict  in  favor  of  the  defendant  for 
costs.    Plaintiff  appeals. — Reversed. 

Milton  Remley  and  Ranch  d  Bradley,  for  appellant. 

Dutches',  Davis  d  Hanibrecht  and  John  A.  Reed,  for 
appellee. 

Stevens,  J. — This  is  an  action  for  damages  claimed  to 
have  been  caused  by  the  derailment  of  one  of  defendant's 
iuterurban  electric  cars,  on  which  plaintiff  wa^s  riding  as 
a  passenger.  The  accident  occurred  near  defendant's 
bridge  across  the  Iowa  River.  The  accident  was  caused  by 
the  breaking  of  au  axle.  Plaintiff's  petition  is  in  two 
counts,  the  first  alleging  the  above  matters,  and  the  second, 
in  addition  thereto,  that  the  defendant  negligently  permitted 
the  track,  at  the  place  of  the  accident,  to  become  uneven 
and  unsafe;  that  the  car  was  being  operated  at  an  excessive 
rate  of  speed;  that  the  motorman  in  charge  undertook  to 
suddenly  check  the  speed  thereof  just  before  reaching  the 
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bridge,  thereby  causing  the  same  to  be  thrown  from  the 
track;  that  the  journals,  or  axles,  on  said  car  were  inferior, 
of  defective  construction,  and  too  small  and  of  insufficient 
strength  to  carry  the  car  and  permit  the  operation  thereof 
at  the  rate  of  speed  at  which,  and  in  the  manner  in  which, 
the  same  was  being  operated. 

Numerous  eri'oi's  of  the  court  in  rulings  upon  the  ad- 
mission of  evidence  are  alleged  and  argued  by  counsel  for 
appellant.  It  may  be  conceded  that  much  incompetent  evi- 
dence was  admitted,  but  there  was  probably  sufficient  com- 
petent evidence,  upon  the  point  sought  to  be  proved  thereby, 
that  was  undisputed,  to.  render  the  eri*or  without  prejudice. 

Complaint  is  also  made  of  several  of  the  court's  instruc 
tions,  but  we  will  consider  only  the  exceptions  to  the  fol- 
lowing: 

"While  the  burden  of  proof  is  upon  plaintiff  to  show 
that  he  was  injured  by  the  negligence  of  defendant  in  some 
one  or  more  of  the  particulars  set  out  above,  yet,  if  he  has 
shown  that  he  was  injured  by  reason  of  the  derailment  of 
the  car  upon  which  he  was  a  passenger,  and  that  said  ac- 
cident and  derailment  was  so  unusual  and  of  such  a  nature 
as  that  it  could  hot  well  have  happened  without  the  def«i- 
dant  being  negligent,  a  presumption  of  negligence  on  the 
part  of  defendant  arises,  and  the  burden  is  then  cast  upon 
the  defendant  to  rebut  this  presumption.    To  do  so,  defen 
dant  must  establish  that  the  accident  was  not  caused  by 
any  negligence  on  its  part  in  the  particulars  charged  by 
plaintiff,  or  that,  in  all  such  particulars,  defendant  exer- 
cised the  high  degree  of  care  required  of  it,  as  hereinafter 
explained." 

The  contention  of  counsel  for  appellant  is  that  this  in- 
stniction  plaee<l  the  burden  u];x)n  the  plaintiff  of  showing 
the  exact  cause  of  the  accident:  that  is,  the  facts  and  cir- 
cumstances constituting  the  negligence  of  defendant  which 
caused  the  derailment.    Defendant,  as  a  carrier  of  passeo- 
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gers,  was  bound  to  exercise  the  highest  degree  of  care  and 
diligence  for  the  convenience  and  safety  of  plaintiff.  As 
was  said  in  Weber  r.  Chicago,  R.  I,  &  P.  R,  Co.,  175  Iowa 
358: 

''To  this  end,  it  is  its  duty  to  see  that  nothing  which  hu- 
man foresight  could  guard  against  happens  in  the  manage- 
ment and  control  of  its  trains,  its  rolling  stock,  and  road- 
bed, that  will  imperil  the  safety  of  the  passenger  while  be- 
ing so  transported." 

The  derailment  in  this  case  occurred  while  the  car  was 
proceeding  around  a  two-degree  curve  approaching  the 
bridge,  causing  the  car  to  run  upon  the  ties  until  it  reached 
the  trestle  approach  to  the  bridge  when  it  toppled  over  and 
fell  to  the  ground,  injuring  plaintiff.  Proof  that  plaintiff 
was  a  passenger  upon  the  derailed  car  and  that  he  was  free 
from  contributory  negligence  on  his  part  made  out  a  prima- 
facie  case  against  the  defendant,  and  a  presumption  arose 
that  the  accident  was  the  result  of  some  negligence  on  de- 
fendant's part. 

Counsel  for  appellee  maintain  that  the  language  of  the 
instruction  in  question  was  taken  from  the  opinion  of  this 
court  in  Pershing  D,  Chicago,  B.  d  Q.  R.  Co.,  71  Iowa  5(^1. 
and  that  substantially  the  same  instruction  was  approved 
in  Fitch  r.  Mamn  City  cC  C,  L,  Tractimi  Co.,  124  Iowa  665. 
In  the  first  of  the  above  cases,  the  court  stated  the  sub- 
stance of  the  instruction  in  general  terms,  without  quoting 
the  wimp.  We  gather  from  this  statement  that  the  instru^-- 
tion  was  probably  similar  to  the  one  under  consideration, 
but  the  discussion  of  the  court  was  confined  to  the  extent  of 
proof  required  of  the  defendant  to  exculpate  itself  from  the 
negligence  causing  the  injury,  and  not  to  the  burden  of 
proof  resting  upon  the  plaintiff.    The  court  said: 

"The  rule  undoubtedly  requires  the  carrier  to  prove  his 
own  freedom  from  negligence  as  to -the  cause  of  the  injury. 
But  that,  it  appears  to  us,  is  the  doctrine  of  the  instruc- 
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tions.  The  immediate  cause  of  the  injury  to  plaintiff's  in- 
testate was  the  breaking  down  of  the  bridge,  and  the  con- 
sequent precipitation  of  the  car  into  the  ravine;  and  this 
was  occasioned  by  the  blow  or  concussion  by  the  derailed 
train.  In  seeking  for  the  cause  of  the  injury,  then,  it  be- 
came necessary  to  inqtiire  as  to  the  cause  of  the  derailment 
of  the  train,  and  whether  there  was  any  defect  in  the  track 
or  roadway  or  bridge,  or  in  the  cars  or  machinery  of  the 
train,  or  any  negligence  in  the  management  of  it  at  the 
time;  for  the  circumstances  indicated  unmistakably  that  the 
cause  of  the  accident  was  to  be  found  in  some  of  these  mat- 
ters. They  constituted  the  subject  of  the  inquiry  as  to  thi^; 
branch  of  the  case,  and  defendant  very  properly  confined 
its  proof,  as  to  the  diligence  and  care  it  had  exercised,  to 
that  subject." 

In  Fitch  V.  Mason  City  cG  C.  L.  Traction  Co.,  supra,  the 
plaintiff  was  injured  while  riding  as  a  passenger  on  one  of 
defendant's  trains.  While  he  was  seated  by  the  side  of  the 
conductor,  on  a  seat  provided  for  passengers,  near  an  open 
door,  he  was  thrown  from  the  seat  out  of  the  door  and  upon 
the  right  of  way  of  the  defendant,  receiving  the  injuries 
complained  of.  It  was  charged  that,  at  the  time  of  this 
occurrence,  the  train  was  being  run  at  an  excessive  rate  of 
speed,  on  a  down  grade,  upon  a  ten-degree  curve,  where 
the  track  was  out  of  alignment;  and  that  this  caused  him 
to  be  thrown  from  the  train.  The  instruction  before  the 
court  in  that  case  is  somewhat  analogous  to  the  one  under 
consideration,  but  not  identical  therewith.  The  court,  in 
referring  to  the  burden  of  proof  and  the  presumption  aris- 
ing from  proof  of  an  accident  and  injury,  said : 

"Defendant's  contention  that  the  presumption  does  not 
arise  from  the  mere  fact  of  injury  alone,  and  does  not  in 
any  case  arise  in  the  absence  of  proof  of  some  defect  in  the 
instrumentalities  of  transportation,  is  only  partially  true. 
Of  course,  mere  proof  of  injury,  without  showing  a  colli- 
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sion,  derailment,  or  other  cause  or  circumstance  connected 
with  the  operation  or  equipment  of  the  road,  does  not  make 
out  a  prima-facie  case  of  negligence.    In  other  words,  from 

# 

the  mere  fact  that  plaintiff  was  found  along  the  side  of  the 
track  with  his  leg  broken,  no  presumption  of  negligence 
arises.  The  presumption  arises,  if  at  all,  from  the  cause  of 
the  injury,  which  was  the  accident  referred  to  by  the  court 
in  this  case,  and  from  the  circumstances  attending  it.  When 
these  are  so  unusual  and  of  such  a  nature  that  the  accident 
could  not  well  have  happened  without  the  defendant  be- 
ing negligent,  or  when  it  is  caused  by  something  connected 
with  the  equipment  or  operation  of  the  train,  a  presump- 
tion of  negligence  arises  on  the  part  of  the  company;  and 
plaintiff,  upon  proof  of  his  freedom  from  contributory  neg- 
ligence, is  entitled  to  the  verdict,  unless  the  defendant 
shows  that  its  negligence  in  the  i-espects  charged  did  not 
cause  the  injury." 

In  Cronk  v.  Wabash  R.  Go,,  123  Iowa  349,  the  court 
disapproved  an  instruction  somewhat,  in  effect,  like  the 
one  under  i:oiisideration.  The  instruction  there  considei'ed, 
however,  was  favorable  to  the  appellant,  and  the  judgment 
of  the  lower  court  was  aflSrmed.  In  the  course  of  the  opin- 
ion, the  court  said: 

"It  is  said  that,  if  the  jury  found  the  i*oadbed  or  rolling 
stock  defective  in  any  one  of  the  ten  or  twelve  particulars 
alleged,  this  cast  the  burden  of  the  proof  upon  the  defen- 
dant to  show  that  it  was  not  negligent,  not  only  as  to  that 
one,  but  as  to  all  of  the  specifications  contained  in  the 
petition.  It  was  not  incumbent  upon  the  plaintiff,  however, 
in  the  first  instance,  to  prove  any  of  these  defects.  Upon 
proof  that  the  injury  of  plaintiff  resulted  from  the  derail- 
ment of  the  train,  the  burden  of  proof  shifted,  and  was  cast 
upon  the  defendant  to  show  that  the  accident  was  not  oc- 
casioned by  any  negligence  on  its  part." 

This  court,  in  Weber  v,  Chicago,  R.  J.  d  P.  R,  Co., 
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supra,  speaking  to  this  point,  used  the  following  language: 
"The  derailment  of  a  train  does  not  usually  and  ordi- 
narily occur  when   the  carrier  has  discharged  this  duty. 
Proof  of  derailment  of  a  train  and  injury  to  the  passenger 
is,  therefore,  prima-facie  evidence  that  the  company  had  not 
discharged  this  duty.     This  is  based  upon  the  thought  that 
such  accidents  do  not  ordinarily  lOccur  when  the  carrier  has 
discharged  its  full  duty.     This  showing,  therefore,  estab- 
lished a  failure  on  the  part  of  the  company  to  perform  its 
duty,  and  out  of  this  arises  the  actionable  negligence.  ♦  •  * 
So,  then,  the  law  wisely  shifts  to  the  defendant  the  burden 
of  exculpating  itself,  either  by  showing  that  it  had  done  it* 
full  duty,  and  the  accident  was  unavoidable,  and  one  that 
could  not  be  anticipated  or  guarded  against,  or  that  it  was 
the   result   of   some   independent   intervening    cause,   over 
which  the  defendant  had  no  control  and  could  not  have 
guarded  against."     See  also  Bdsham  v.  Chicago  O,  W.  R. 
Co,,  178  Iowa  998;  and  McQinn  v.  New  Orleans  R,  d  L.  Co., 
(La.)   13  L.  R.  A.  (N.  S.)  601,  606,  and  cases  cited  in  the 
margin. 

Appellee's  counsel  argue  herein  that,  conceding  the  er- 
roneous character  of  the  instructions,  yet  plaintiff,  under 
the  evidence,  could  not  have  been  prejudiced  thereby.     We 
are  unable  to  agree  with  the  contention  here  made.  To  sus- 
tain the  instruction  upon  this  theory,  it  is  necessary  to  as- 
sume that  the  jui'y  must  have  found,  from  the  evidence,  that 
the  accident  was  so  unusual  and  of  such  a  nature  that  it 
could  not  well  have  happened  without  negligence  upon  the 
part  of  defendcant;  whereas  negligence  was  presumed  from 
the  fact  of  the  derailment,  upon  proofs  of  which,  with  the 
other  necessary  facts  to  make  out  plaintiff's  case,  the  duty 
rested  upon  the  defendant  to  show  that  the  accident  was 
not  the  result  of  negligence  on  its  part.     The  instruction 
Cvast  the  burden  upon  the  plaintiff  of  proving  that  his  in- 
juries were  caused  by  the  derailment  of  the  car,  upou  which 
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he  was  a  passenger,  without  negligence  or  fault  on  his  part ; 
and  also  that  it  could  not  well  have  happened  in  the  ab- 
sence of  negligence  on  defendant's  part.  Plaintiff  was 
not  required,  to  make  out  a  prima-facie  case,  to  prove  the 
facts  constituting  the  negligence  on  the  part  of  the  defen- 

m 

dant,  causing  the  derailment.  To  discharge  the  burden  im- 
posed upon  plaintiff  by  the  instruction,  it  was  not  neces-  ^ 
sary  for  him  to  offer  proof  of  the  circumstances  causing 
the  derailment  of  the  car.  The  cases  cited  by  appellee  do 
pot  sustain  its  contention  in  this  respect.  A  distinction  is 
made,  in  the  proof  required  to  make  out  a  prima-facie  case, 
where  the  injury  resulted  from  the  derailment  of  a  car,  and 
where  the  facts  and  circumstances  of  the  accident  are  of 
such  a  nature  and  so  unusual  that  it  could  not  well  have 
happened  but  for* some  negligence  on  the  part  of  defendant. 
Tir  the  former  case,  proof  of  derailment,  with  the  other  facts 
necessary  to  be  shown  to  entitle  plaintiff  to  recover,  make 
out  a  prima-facie  case  in  favor  of  plaintiff;  whereas,  in  the 
latter,  proof  of  facts  and  circumstances  from  which  the  in- 
ference that  the  accident  could  not  well  have  happened  but 
for  some  negligence  upon  the  part  of  the  carrier  must  be 
offered,  before  the  presumption  of  negligence  will  arise.  The 
distinction  to  be  observed  is  well  stated  and  illustrated  in 
Fitch  V.  Mason  City  &  C  L.  Traction  Co.,  supra^  and  Weher 
V.  Chicago,  R,  I.  &  P.  R,  Co.,  supra. 

Upon  proof  by  the  plaintiff  that  he  was  a  passenger, 
that  he  was  injured  by  the  derailment  of  a  car, — an  occur- 
rence so  unusual  and  of  such  a  nature  that  it  could  not 
well  have  happened  without  negligence  upon  the  part  of  de- 
fendant,— the  presumption  arose,  without  further  proof  of 
the  facts  and  circumstapces  causing  and  surrounding  the 
accident,  that  the  defendant  was  negligent,  and  a  prima- 
facie  case  was  established.  The  duty  to  go  forward  with  its 
proof  then  shifted  to  the  defendant.  To  discharge  the  bur- 
den thereby  cast  upon  it,  it  undertook  to  show  that  the 
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broken  axle  was  purchased  of  a  reputable  manufacturer; 
that  it  was  carefully  tested  by  the  usual  and  approve^l 
methods  of  making  tests  of  the  character  required,  that  its 
roadbed,  at  the  point  of  the  accident,  was  properly  cob 
strueted  and  in  good  condition,  that  the  speed  of  the  car 
was  not  unusual  or  imprudent,  that  its  servants  were  not 
negligent  in  its  operation,  and  that  the  derailment  ^^^as 
caused  by  a  latent  defect  in  the  axle,  causing  it  to  break. 

As  above  suggested,  much  evidence  of  doubtful  com- 
petency was  received,  but  errors  in  this  respect  are  not 
likely  to,  and  should  not,  occur  upon  a  retrial  of  the  case. 
Therefore,  we  do  not  deem  it  necessary  to  discuss  them  in 
detail.  Other  errors  alleged  in  the  instruction  are  argued 
by  counsel  for  appellant,  but,  in  view  of  our  conclusion 
that  there  must  be  a  reversal,  it  will  not  be  profitable  to 
review  or  point  out  the  alleged  errors  therein.  Because  of 
the  error  in  the  instruction  above  quoted,  the  judgment  of 
the  court  below  must  be  and  is — Reversed. 

Preston^  O.  J.,  Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


Luther  McCreary,  Appellee,  v.  A.  W.  McGregor,  Appel- 
lant, et  al. 

MOBTGAGES:    Redemption  by  Equitable  Owner.    An  equitable  ovn- 

1  er  of  real  estate  by  virtue  of  a  contract  to  pay  a  sum  whlcb 
includes  a  pre-existing  mortgage,  may  not  acquire  full  title,  and 

•  thus  absolve  himself  from  obligation  to  pay  the  balance  of  the 
purchase  price,  by  redeeming  from  a  foreclosure  sale  of  said 
mortgage,  and  taking  deed  thereunder.  Such  redemption  sim- 
ply works  a  payment  of  his  debt  by  the  owner. 

ESTOPPEL:     Asserting  Validity  of  Foreclofluie    Deed    and    Fraud 

2  Leading  Thereto.  One  may  not  base  his  claim  to  title  on  a  fore- 
closure deed,  and  in  the  same  breath  contend  that  the  entire 
foreclosure  proceedings  were  a  fraud  upon  him. 

VENDOR  AND  PUBCHASEB:  Disputing  Vendor's  Title.  A  vendor's 

3  title  may  not  be  disputed  by  a  vendee  who  is  in  possession  by 
virtue  of  a  contract  with  the  vendor.  ' 
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Appeal  from  Linn  District  Court. — Milo  P.  Smith^  Judge. 

May  17,  1918. 

Suit  to  foreclose  a  contract  for  the  sale  of  real  estate. 
Judgment  and  decree  of  foreclosure  as  prayed.  Defendant 
appeals. — Affirmed. 

BarneSy  Chamberlain  d  Ha^izliky  for  appellant. 

Voris  d  Haas^  for  appellee. 

Stevens,  J. — Plaintiff  and  defendant,  on  December  27, 
1913,  entered  into  a  contract  in  writing,  by  the  terms  of 
which  plaintiff  agreed  to  sell  and  convey  certain  real  estate 

in  the  city  of  Cedar  Rapids  to  the  defend- 
1.  MoBTGAGBs:        ^nt  for  au  agreed  consideration  of  Sl,650, 

redemption  by  ^  °  ▼  7        ? 

equitable  payable  in  installments  of  115  or  more,  on 

the  first  day  of  each  and  every  month.  At 
the  time  of  the  execution  of  the  contract,  a  mortgage  there- 
on, executed  by  former  owners  thereof,  was  outstanding 
against  the  property.  The  contract  between  the  parties 
hereto  provided  that,  when  appellant  reduced  the  amount 
due  under  the  contract  to  the. face  of  the  mortgage  indebt- 
edness, appellee  would  execute  a  warranty  deed  conveying 
the  premises  to  him.  Appellee  agreed  to  pay  the  interest 
on  the  mortgage  indebtedness,  but,  in  case  of  default  in  the 
payment  thereof,  appellant  was  given  the  privilege  of  paying 
same,  and  receiving  credit  on  the  contract  therefor.  Appel- 
lant agreed  to  pay  the  taxes  and  keep  the  buildings  insured 
and  the  premises  in  good  repair.  The  holder  of  the  mortgage 
transferred  the  same  to  W.  D.  McOreary,  the  father  of  ap- 
pellee, and  R.  D.  Elson,  who,  some  time  after  the  execution 
of  the  contract,  brought  suit  to  foreclose  the  mortgage.  On 
November  7,  1914,  decree  of  foreclosure  was  entered  therein, 
and  on  December  11,  the  premises  were  sold  at  sheriff's  sale 
upon  special  execution,  and  on  September  7,  1915,  appellant 
redeemed  from  said  sale,  paying  for  that  purpose  f 958.70, 
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iind,  at  the  expiration  of  one  year  fron  the  date  of  the  sale, 
a  sheriff's  deed  was  executed  to  him. 

Some  time  thereafter,  appellant  entered  into  a  con- 
tract in  writing,  by  the  terms  of  which  he  agreed  to  convey 
the  same  to  the  appeHee  William  Dew.  Appellant  continued 
to  make  the  monthly  payments  until  he  obtained  the 
sheriff's  deed,  whereupon  he  ceased  making  further  pay- 
ments. Plaintiff  then  brought  this  suit  to  foreclose  the 
contract,  alleging  a  balance  due  thereon  of  f595.50,  after 
crediting.all  installments  and  the  amount  paid  by  appellant 
to  redeem  from  the  sheriff's  sale. 

Defendant,  by  way  of  answer  to  plaintiff's  petition,  ad- 
mitted the  execution  of  the  contract,  the  payment  of  the 
several  installments  and  the  sum  paid  for  redemption  from 
sheriff's  sale,  and  averred  that  he  redeemed  therefrom  as  a 
junior  lien  holder;  that  plaintiff  failed  and  neglected  to  re- 
deem within  twelve  months,  and  that  the  sheriff's  deed 
vested  full  title  in  him ;  that  plaintiff  fraudulently  conspired 
and  confederated  with  W.  D.  McCreary  and  R.  D.  Elson  to 
obtain  an  assignment  of  the  mortgage  upon  said  premises, 
for  the  purpose  of  foreclosing  same  and  depriving  appellant 
of  his  interest  therein ;  and  that  plaintiff  fraudulently  neg- 
lected to  pay  the  interest  upon  the  mortgage  indebtedness, 
thereby  causing  the  same  to  become  immediately  due;  and 
further,  that  plaintiff  thereby  became  unable  to  comply 
with  his  contract  and  convey  to  appellant  a  good  title  to 
said  premises;  and  that,  by  reason  of  all  said  matters,  he  is 
relieved  from  further  liabilitv  under  said  contract. 

Plaintiff  filed  an  equitable  demurrer  to  defendant's  an- 
swer, which  was  sustained.  Defendants  refusing  to  plead 
further,  judgment  was  entered  against  A.  W.  McGregor,  ap- 
pellant, for  1607.80,  the  balance  due  on  said  contract,  with 
interest,  after  allowing  credit  for  all  installments  paid  and 
the  amount  paid  for  redemption. 

Appellant  does  not  claim  that  he  has  paid   the  full 


May  1918]  McCrbaey  v.  McGbbgob.  735 

amouut  of  the  purehase  price  agreed  upon,  or  that  the  judg- 
raent  entered  herein  is  not,  in  fact,  the  correct  amount  due, 
on  plaintiff's  theory  of  the  case;  but  his  contention  is  that, 
by  allowing  the  premises  to  be  sold  under  special  execution 
at  sheriff's  sale,  plaintiff  has  placed  it  beyond  bis  power  to 
comply  with  his  contract,  and  convey  a  good  title  thereto; 
that  appellant  had  a  lien  upon  the  premises  for  the  amount 
of  the  several  monthly  installments  paid  by  him,  which  en- 
titled him  to  redeem,  under  the  statute,  as  a  lien  holder, 
within  nine  months  after  the  siile;  that  he  did  redeem,  as 
such  lien  holder,  and,  after  the  expiration   of  the  twelve 

months   allowed    to   plaintiff    for    redemption,    received    a 

• 

sheriff's  deed  to  said  premises,  and  claims  title  thereunder. 

On  the  other  hand,  counsel  for  appellee  argue  that  ap- 
pellant entered  into  possessicm  of  the  premises  under  his 
contract  with  appellee;  that  he  i^tained  possession  thereof, 
making  monthly  payments  in  accordance  therewith,  until  he 
received  the  sheriff's  deed ;  that  he  was  the  equitable,  or  real, 
owner  of  the  property,  the  legal  title  thereto  being  reserved 
in  appellee  as  security  for  the  payment  of  the  balance  of  the 
purehase  price;  that  the  relation  between  them  was,  in  ef- 
fect, that  of  mortgagor  and  mortgagee,  and  that  appellant 
could  not  redeem  from  the  sheriff's  sale  as  a  lien  holder^  but 
only  as  owner,  and  that  redemption  by  him  was  equivalent 
to,  and  in  effect,  payment;  that,  while  in  possession  of  the 
premises  under  the  contract,  he  could  not  dispute  the  title 
of  his  vendor;  that  the  payment  of  the  judgment  operated, 
to  the  amount  thereof,  as  a  payment  upon  the  purchase 
price,  for  which  appellant  was  entitled  to,  and  was  by  the 
court  allowed,  full  credit. 

Considerable  emphasis  is  placed  by  counsel  for  appellant 
upon  the  allegations  of  his  answer  charging  appellee  with 
fraudulently  conspiring  with  his  father  to  obtain  control. 
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and  foreclosure  of  the  mortgage  for  the  pur- 

^'  ^mrting''  pos^  of  depriving  him  of  the  monthly  pay- 

foreciosure  ments  made  under  his  contract  of  purchase. 

deed  and  fraud  ^^  .  ^        .^      ,         ,  ii       ^  v 

leading  It  IS  not  Quite  Clear  how  appellant  can  be 

thereto.  ^ 

aided  by  this  plea.  By  the  terms  of  the 
mortgage,  the  entire  indebtedness  became  due  upon  default 
in  the  payment  of  the  intei'est,  and  the  holder  thereof  might 
foreclose  the  same.  It  may  be  that  appellee  acted  in  had 
faith  in  failing  to  pay  the  interest,  and  in  the  other  respects 
charged  in  defendant's  answer;  but  this  could  in  no  way 
operate  either  as  an  estoppel,  preventing  him  from  insisting 
upon  the  performance  of  his  contract,  or  to  render  the  fore- 
closure proceedings,  which  are  based  upon  a  failure  to  pay 
the  interest  when  due,  as  provided  by  the  mortgage,  ill^al. 
Appellant  is  now  claiming  title  to  the  premises  under  a 
sheriflP's  deed  executed  to  him  as  the  holder  of  the  certificate 
issued  to  the  purchaser  at  the  sheriff's  sale.  The  validity  of 
the  foreclosure  proceeding  is  not,  therefore,  questioned  by 
counsel  for  appellant.  He  cannot  occupy  the  position  of 
claiming  title  under  the  foreclosure  and,  at  the  same  time, 
avail  himself  of  a  plea  of  fraud  upon  the  part  of  appellee  in 
procuring  the  proceedings  to  be  instituted.  The  purpose  of 
appellant  in  redeeming  from  the  foreclosure  sale  was,  doubt- 
less, to  protect  his  interest  in  the  premises  as  purchaser,  and 
not  merely  to  presence  whatever  lien  he  may  have  had  as 
vendee  for  the  part  of  the  purchase  price  paid.  By  redeem- 
ing, he  became  entitled  to  credit  upon  his  contract  of  pur- 
chase for  the  full  amount  paid  for  that  purpose.  He  may 
have  been  subjected  to  much  inconvenience  and  hardship  by 
the  foreclosure  proceedings,  and  deprived  of  the  privil^e  of 
paying  for  his  property  in  easy  monthly  payments ;  but  we 
know  of  no  legal  or  equitable  principle  upon  which  to  base 
a  holding  that  the  foreclosure  proceedings  and  the  payment 
of  the  judgment  entered  therein  would  operate  to  discharge 
the  further  liability  of  appellant  under  his  contract  to  pur- 
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chase,  unless  he,  in  fact,  obtained  title  to  the  premises  b^v 
virtue  of  the  sheriff's  deed,  thus  extinguishing  appellee's 
lien. 

It  is  well  settled  in  this  state  that  the  purchaser  under  a 
contract  to  convey  upon  payment  of  the  purchase  price  be- 
comes at  once  the  holder  of  the  equitable  title  to  the  proper- 
ty, while  the  seller  retains  the  legal  title  as  security  only 
for  the  payment  of  the  purchase  price,  and  that  their  rela- 
tion is  substantially  that  of  mortgagor  and  mortgagee. 
Cowdry  v.  Cuthhert,  71  Iowa  733 ;  Iowa  Railroad  Land  Go, 
V.  Boyle,  154  Iowa  249;  Allen  v.  Adams,  162  Iowa  300; 
Bowls  V.  Oklahoma  City,  24  Okla.  579  (104  Pac.  903) ;  Ridge- 
way  V,  Broadway,  91  S.  C.  544  (75  S.  E.  132). 

Under  such  circumstances,  the  purchaser  has  the  right 
to  redeem  the  premises  from  execution  sale,  or  to  pay  the 
encumbrance  on  the  property,  and,  by  doing  so,  will  be  en- 
titled to  credit  therefor  on  his  contract.  Adams  v.  Beale,  19 
Iowa  61 ;  Dickerman  t?.  Lust^  66  Iowa  444 ;  Cowdry  v.  Cuth- 
hert,  supra;  Swan  v.  Harvey,  117  Iowa  58;  Herdlioka  v, 
Evans,  165  Iowa  207.  It  is  elementary  that  redemption  by 
the  owner  is  equivalent  only  to  payment  of  the  execution  in- 
debtedness, and  a  sheriff's  deed,  if  executed,  would  convey 
no  interest  whatever  to  such  owner.  He  has  no  occasion  for 
a  sheriff's  deed. 

By  the  terms  of  his  contract  of  purchase,  appellant,  by 
making  payments  thereunder  until  all  in  excess  of  the  mort- 
gage indebtedness  was  paid,  would  have  been  entitled  to  a 

deed,  upon  the  execution  of  which  he  would 
„  „  have  assumed  the  payment  of  the  mortgage. 

3.    VfflTDOR   AND 

pue^jsbe:         It  formed  a  part  of  the  purchase  price  for 
Tendor'fl  title,      j-he  property.     Appellant  was  in  possession 

of  the  property  under  his  contract  to  pur- 
chase, and  the  real  owner  thereof.  The  only  interest  of  ap- 
pellee therein  was  as  the  holder  of  the  legal  title  as  security 
for  the  payment  of  the  balance  due  him  on  the  purchase 

Vol.  183  lA. — 47 
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price.   Appellant's  legal  status  was  not  affected  by  his  at- 
tempt to  redeem  as  a  lien  holder  from  the  foreclosure  sale, 
or  by  obtaining  a  sheriff's  deed  to  the  property.    He  was  the 
equitable  owner  of  the  premises.    His  relation  to  his  vendor 
was,  in  equity,  the  same  as  that  of  a  mortgagor.    He  held  the 
real  title  to  the  land,  and  what  he  did  protected  his  title 
thereto.    Redemption  by  him  was  the  exact  legal  equivalent 
of  payment  of  the  judgment.     He  was  still  under  obligation 
to  pay  the  full  purchase  price  under  his  contract.     He  ex- 
ercised the  option  of  discharging  the  mortgage,  and  thereby 
reducing  his  indebtedness  to  appellee  to  the  extent  thereot. 
It  is  true  that  a  vendee  may,  under  certain  circumstances, 
assert  a  lien  for  the  payments  made,  upon  real  estate  pur- 
chased by  him ;  but,  in  this  case,  appellant  entered  into,  and 
continued  in,  possession  of  the  premises  under  his  contract 
of  purchase,   and   made  payments  thereon   in   accordance 
therewith  for  a  year  after  the  sheriff's  sale,  and  until  he 
obtained  sheriff's  deed  thereto.    So  long  as  he  continued  iu 
the  possession  of  the  premises  under  his  contract,  he  could 
not  dispute  his  vendor's  title  thereto. 

"It  is  the  general  rule  that  a  vendee  in  undisputed  pos- 
session of  the  purchased  real  estate  cannot  refuse  payment 
of  the  purchase  price  for  alleged  lack  of  title  in  the  vendor 
unless  he  rescind  the  contract  and  restore  possession.'' 
Allen  V.  AdamSy  supra. 

Appellant  elected  to  retain  possession  of  the  premises 
which  he  obtained  under  his  contract  and  to  redeem  from 
the  foreclosure  sale,  and  thereby  extinguish  the  lien  created 
thereby.  In  doing  so,  he  protected  his  equitable  title  to 
said  premises,  and  became  entitled  to  full  credit  for  the 
amount  paid  therefor  upon  his  contract  of  purchase ;  but  he 
oould  not,  by  this  method,  obtain  the  l^al  title  to  the  proji- 
erty,  and  thereby  extinguish  the  lien  of  his  vendor.  His  at- 
tempted redemption  as  a  lien  holder  conferred  no  greater 
right  upon  him  under  the  sheriff's  sale  than  would  have  the 
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payment  of  the  mortgage  indebtedness  before  judgment. 
We  reach  the  conclusion,  therefore,  that,  on  account  of  ap- 
pellant's failure  to  pay  the  installments  under  his  contract, 
plaintiff  had  the  right  to  treat  the  whole  indebtedness  as 
due,  and  to  commence  proceedings  to  foreclose  the  contract. 
as  provided  by  Sections  4297  and  4298  of  the  Code,  1897 ; 
that,  because  of  his  refusing  to  plead  over,  after  the  de- 
murrer to  his  answer  had  been  sustained,  judgment  was 
rightly  entered  against  him  by  the  court,  and  the  same  must 
be,  and  is, — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Murray  Bros.  &  Ward  Land. Company^  Appellant,  v.  Chas. 

V.  Kbesby  et  al.,  Appellees. 

FBAUD:    Representations  of  Value.    False  assertions  of  value,  made 
1    for  the  purpose  of  being  relied  upon  as  a  factf  and  so  relied 
upon,  furnish  basis  for  rescission  of  contracts. 

SPECIFIC  PEBFOBMANCE:  Contract  to  Convey  Lands  Which  Em- 
^  brace  Homestead.  A  contract  to  convey  lands  embracing  an  un- 
admeasured  homestead  may  not  be  specifically  enforced 
against  the  protest  of  the  wife,  when  such  contract  is  executed 
by  the  husband  only,  unless  the  one  demanding  such  perform- 
ance elects  to  take  a  conveyance  exclusive  of  the  homestead. 

SPECIFIC   PEBFOBMANCE:      Vendor   Without   Title— Subsequent 

3  Acquisition.    One  seeking  specific  performance  of  a  contract  for 

an  exchange  of  lands  must  have  title  to  his  own  lands,  or  at 

least  some  enforceable   contract  for  title,   when  the  contract 

18  made.    Subsequent  acquisition  of  title  will  not  suffice. 

VEinoOB  AND  PUBCHA8EB:     Statement  of  arounds  of  BesciBSion 

4  — Mending  Hold.  One  who  assigns  specified  grounds  for  rescis- 
sion may  not  later  "mend  his  hold"  and  assign  other  or  dif- 
ferent reasons;  but  this  rule  is  not  applicable  to  a  ground  of 
which  the  one  rescinding  had  no  knowledge  at  the  time  he  did 
rescind. 

FBAUD:  Examination  of  Property — ^Effect.    The  fact  that  the  one 

5  alleging  fraudulent  representations  in  the  execution  of  a  con- 
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tract  for  the  exchange  of  properties  makes  an  examination  of 
the  property  which  he  is  to  receive,  does  not  neceBaarily  pre- 
clude reliance  upon  the  fraudulent  representations. 

Appeal  from  Dallas  District  Court. — Lorin  N.  Hays,  Judge. 

February  16,  1918. 

Rehearing  Denied  May  17,  1918. 

Suit  in  equity  for  specific  performance  of  a  contract 
to  convey  real  estate.  Decree  and  judgment  for  defendant. 
Plaintiff  appeals.  The  facts  are  stated  in  the  opinion.— 
Affirmed. 

Don  R.  Lehman,  E.  W.  Dingioell,  and  E.  J.  Kelly,  for 
appellant. 

White  d  Clarice,  for  appellees. 

Stevens,  J. — I.  On  the  26th  day  of  August,  1915,  plain- 
tiff and  the  defendant  Charles  V.  Keesey  entered  into  a 
written  contract  whereby  plaintiff  agreed  to  convey  to 
defendant  a  section  of  land  in  Cass  County,  North 
Dakota,  for  an  expressed  consideration  of  f56,750,  to  be 
paid  by  defendant's  assuming  and  agreeing  to  pay 
mortgages  amounting  to  $2.3,000,  and  the  conveyance  to 
plaintiff  of  a  305-acre  tract  located  in  Dallas  County,  Iowa, 
subject  to  a  mortgage  of  $12,000.  On  December  7,  1915,  de 
fendant's  attorneys  wrote  plaintiff  that  he  elected  to  rescind 
the  contract,  upon  the  ground  that  same  was  procured  by 
fraud.  This  action  is  brought  to  compel  the  specific  per- 
formance of  the  contract.  The  petition  is  in  the  usual  form 
for  such  purpose,  and  alleges  that  the  defendant  Alta  Keesey 
is  the  wife  of  her  codefendant. 

The  defendant  Charles  V.  Keesey  answered,  admitting 
the  execution  of  the  contract,  and  allied  that  plaintiff, 
through  Charles  Murray,  its  agent,  represented  to  him,  be- 
fore the  contract  was  entered  into,  that  the  Dakota  land  be- 
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Ipnged  to  him,  and  that  he  knew  the  cash  market  value  of 
the  same,  and  that  same  was  f  56,750 ;  that  said  land,  a  por- 
tion of  which  appeared  to  be  wet,  was  well  and  sufficiently 
drained  by  ditches  along  the  highways;  that  plaintiff  was 
not,  at  the  time  of  the  execution  of  the  contract,  nor  since, 
the  owner  of,  or  possessed  of  any  right  or  title  in  and  to,  the 
Dakota  land,  all  of  which,  it  is  alleged,  was  unknown  to  the 
defendant  at  the  time  the  contract  was  executed;  that,  at 
the  time  of  the  execution  thereof,  defendant  was  a  farmer, 
residing  in  Dallas  County,  and  wholly  unacquainted  with 
real  estate  values  in  the  neighborhood  of  the  Dakota  land 
and  of  the  land  purchased ;  that,  in  truth  and  in  fact,  the 
land  was  not  worth  to  exceed  $60  per  acre ;  was  not  proper- 
ly drained,  but  was  wet  and  unfit  for  cultivation.  The  an- 
swer also  contained  all  the  necessary  allegations  of  fraud. 
Defendant  further  alleged  in  his  answer  that  he  and  his  co- 
defendant  resided  upon  the  Dallas  County  farm,  at  the  time 
of  the  execution  of  the  contract,  and  still  resided  thereon, 
and  that  same  is  the  homestead  of  defendants.  Defendant 
allied  also,  by  way  of  counterclaim,  that,  at  the  time  of  the 
execution  of  the  contract,  he  executed  to  plaintiff  a  note  for 
$6,000  as  earnest  money,  which  plaintiff  transferred  to  an 
innocent  holder,  and  which  defendant  was  compelled  to 
pay,  and  asks  judgment  against  the  plaintiff  for  the  said 
16,000  with  interest. 

The  defendant  Alta  Keesey,  for  separate  answer,  in  sub- 
stance adopts  the  material  allegations  of  her  husband's  an- 
swer, and  alleged  that  the  Dallas  County  land  was  the  home- 
stead of  herself  and  husband,  which  had  never  been  ad- 
measured or  set  off  from  the  rest  of  the  tract,  and  that  the 
contract  was  invalid.  Other  issues  tendered  by  the  plead- 
ings need  not  be  set  out  in  detail. 

The  plaintiff  company,  of  which  Charles  Murray  was 
president,  was,  at  the  time  of  the  transactions  in  question, 
in  the  real  estate  business  in  Minneapolis,  Minnesota,  and 
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Oastleton,  North  Dakota,  near  which  latter  place  the  land, 
in  question  is  located.  At  the  time  of  the  execution  of  the 
contract,  plaintiff  was  not  the  owner  of  the  land,  but  claims 
to  have  had  an  option  for  the  purchase  thereof.  The  al- 
lied option  contract,  however,  was  a  letter  from  Woods  & 
Hallam  and  F.  J.  Lahl,  giving  to  plaintiff  the  exclusive  au- 
thority, as  agent,  to  sell  the  real  estate. 

On  January  25,  1915,  William  M.  Miller  and  wife,  by 
warranty  deed,  conveyed  said  premises  to  W.  H.  Woods  and 
P.  M.  Hallam  for  a  consideration  of  f40,000,  and  on  No- 
veraber  3,  1915,  William  Hamilton  Woods,  F.  M.  Hallam, 
and  P.  J.  Lahl,  of  Monmouth,  Illinois,  and  the  plaintiff 
herein,  by  Frank  C.  Murray,  its  agent,  entered  into  a  written 
contract,  by  which  the  parties  named  agreed  to  convey  the 
Dakota  land  to  plaintiff,  at  an  expressed  consideration  of 
|61  per  acre,  on  the  basis  of  635  acres;  and,  on  December 
1,  1915,  William  M.  Miller  and  wife  executed  a  warranty 
deed  conveying  the  Dakota  land  to  Charles  V.  Keesey,  de- 
fendant herein,  for  an  expressed  consideration  of  ?57,200. 
When  offered  in  evidence,  the  following  was  endorsed  on  the 
back  thereof:  "This  deed  not  used  and  to  be  cancelled  or  dis- 
charged;" and  on  January  15,  1915,  William  M.  Miller  and 
wife  conveyed  said  premises  to  Joseph  W.  Sullivan,  for  au 
expressed  consideration  of  f  57,200;  and  on  January  17,  1916, 
the  said  Joseph  W.  Sullivan  and  wife  executed  a  warranty 
deed  conveying  said  Dakota  land  to  plaintiff. 

Defendant  claims  that  he  was  induced  by  one  Duff,  a 
local  agent  of  plaintiff  in  Dallas  County,  to  accompany  him 
to  Minneapolis  for  the  purpose  of  negotiating  a  sale  or  ex- 
change of  his  farm.  Upon  his  arrival,  he  met  some  of  the 
members  of  plaintiff's  firm,  but  had  no  conversation  with 
them  concerning  the  land,  and  went  from  there  with  defend- 
ant to  Oastleton,  where  they  met  Charles  Murray,  and,  ac- 
companied by  him,  looked  at  various  tracts  of  land,  includ- 
ing that  described  in  the  contract. 
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Plaintiff  testified  that  Murray  told  him  that  the  land 
belonged  to  him ;  that  he  was  familiar  with  its  market  value, 
and  that  it  was  worth  |100  per  acre,  and  would  sell  any 
time  for  f 90  per  acre,  the  price  finally  agreed  upon ;  that, 
while  the  land  was  level  and  a  portion  of  it  apparently  wet, 
it  was  sufficiently  drained  by  the  ditches  along  the  highway ,, 
and  that  same  was  in  good  condition  for  cultivation,  and  as 
well  drained  as  any  land  adjoining  it,  apportion  of  which, 
he  stated,  could  not  be  bought  for  less  than  f  125  per  acre, 
and  that  a  quarter  south  of  it  had  sold  for  f  103  per  acre. 
Defendant  further  testified  that  he  was  not  familiar  with  the 
land  in  question  nor  with  other  land  in  that  vicinity  or  its 
value;,  and  that  nothing  further  was  done  by  Murray  or  Duff 
to  prevent  independent  inquiry  and  investigation  on  his  part 
as  to  the  value  and  quality  of  the  land,  except  that  he  was 
kept  consistently  in  their  company,  either  looking  at  land 
or  at  the  hotel  for  meals. 

Charles  Murray,  in  substance,  denied  the  alleged  fraud- 
ulent representations,  and  it  might  be  urged  from  his  tes- 
timony that  defendant  acted  ui>on  his  own  judgment,  wholly 
uninfluenced  by  anything  that  was  said  to  him  by  Murray 
concerning  the  land.  Both  plaintiff  and  defendant  offered 
evidence  of  the  value  of  the  Dakota  and  the  Dallas  County 
land.  As  usual,  the  witnesses  varied  Considerably  in  their 
judgment  as  to  market  values.  Each  side  called  six  wit- 
nesses, those  called  by  plaintiff  fixing  the  value  of  the  Dakota 
land  at  from  |75  to  flOO  per  acre;  whei'eas  defendant's  wit- 
nesses testified  that  it  was  worth  from  $65  to  f»80,  only  one 
of  whom,  however,  placed  its  value  above  $65.  Plaintiff's 
witnesses  fixed  the  value  of  the  Dallas  County  land  at  from 
fl20  to  fl25,  the  majority  favoring  the  latter  estimate; 
whereas  defendant's  witnesses  testified  that  this  land  was 
worth  from  |135  to  |140  per  aci-e,  the  latter  figure  being  the 
one  favored  by  the  majority.    Murray  did  not  testify  as  to 
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the  value  of  the  Dakota  land,  and  the  defendant  testified 
that  his  land  was  worth  $140  per  acre. 

As  we  understand  the  evidence,  some  time  after  the 
contract  in  question  was  executed,  plaintiffs  entered  into  a 
contract  for  the  purchase  of  the  Dakota  land  from  Woods, 
Hallam,  and  Lahl,  at  an  agreed  consideration  of  f61  per 
acre,  on  the  basis  of  635  acres. 

Most  of  the  legal  questions  discussed  by  counsel  are  ruled 
by  a  long  line  of  prior  decisions  of  this  court,  and  we  will 
not,  therefore,  go  into  much  detail  in  the  discussion  thereof. 
We  have  stated  the  testimony,  in  substauce,  upon  which  the 
defendant  relied  to  establish  the  allegation  of  fraud  con- 
tained in  his  answer. 

It  appears  from  the  record  that  defendant  is  a  farmer, 
about  44  years  of  age,  and  that  he  has  owned  and  sold  or 
traded  several  tracts  of  real  estate,  prior  to  the  transaction 
in  question;  but  there  is  no  evidence  that  he  was  familiar 
with  the  Dakota  land  or  its  value,  and  he  testified  that  he 
was  without  any  knowledge  on  this  point.  Murray  and  Duflf 
drove  him  around  the  section,  giving  him  an  opportunity  to 
observe  its  general  appearance,  and  he  seems  to  have  dis- 
covered that  a  portion  of  it  appeared  to  be  wet.  He  testi- 
fied that  some  of  it  was  covered  with  weeds,  and  that  the 
ditches  in  the  highway  were  obscured  thereby.  He  called 
the  attention  of  Murray  to  the  appearance  of  the  land,  and 
says  Murray  told  him  it  was  sufficiently  drained  by  the 
ditches  along  the  highway.  He  further  testified  that  he  be- 
lieved the  statements  and  representations  of  Murray  as  to 
the  value  and  quality  of  the  land  and  its  facilities  for  drain- 
age, and  was  induced  thereby  to  purchase  the  same.  Wo 
think  the  evidence  quite  conclusively  shows  that  the  land 
was  not  worth  to  exceed  |60  to  f65  per  acre;  and  it  is  con- 
ceded that  plaintiffs  entered  into  a  contract  with  the  Illinois 
parties,  after  the  execution  of  the  contract  in  question,  for 
the  purchase  of  the  land  at  an  agreed  consideration  of  f61 
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per  acre.     It  is,  however,  earnestly  argued 

1.  Fraud:   repre-       ,  ^ 

sentations  ot       ov  couusel  for  appellant  that  the  statements 

value.  "^  ^  ^ 

and  representations  of  Murray  were  expres- 
sions of  opinion  only ;  but  it  is  evident  from  the  whole  record 
that  they  were  intended  otherwise,  and  that  the  defendant 
understood  that  plaintiff  knew  the  market  value  of  the  land, 
and  that  he  made  statements  and  representations  as  facts, 
intending  defendant  to  believe  and  rely  tliereon.  We  have 
recently  reviewed  the  authorities  upon  this  question,  and  it 
is  unnecessary  to  refer  thereto  at  length. 

It  was  said  by  us  in  Hetland  r.  Bilatad,  140  Iowa  411, 
that  "statements  of  value  or  of  quality  may  be  made  with 
the  purpose  of  having  them  accepted  as  of  fact,  and,  if  this 
is  done  and  so  relied  on,  thev  are  to  be  treated  as  the 
parties  designed  they  should  be,  namely,  representations  of 
fact."  See,  also,  Ilise  u.  ThomaSy  181  Iowa  700,  and  cases 
therein  cited. 

The  trial  court  found  that  defendant  was  induced  to  en- 
ter into  the  contract  by  the  fraudulent  representations  of 
Charles  Murray,  the  agent  of  plaintiff;  and,  upon  a  care- 
ful reading  of  the  record,  we  reach  the  conclusion  that  its 
finding  is  fully  sustained  thereby.  The  statements  and  rep 
resentations  of  Murrav  as  to  the  value  of  the  Dakota  land 
are  shown  to  have  been  wholly  false;  and  that  they  were 
known  by  him  to  be  false  is  abundantly  established  by  the 
evidence.  It  was  shown  that  plaintiff  maintained  an  office 
at  Castleton,  near  the  land,  and  was,  at  the  time,  authorized 
to  sell  the  same  at  f60  or  J61  per  acre.  The  advantage  ob- 
tained by  plaintiff  in  the  transaction  was  very  large,  and 
the  trial  court  found  that  the  contract  was  unconscionable. 
We  are  not  disposed  to  disturb  the  finding  of  the  district 
court  upon  this  question,  or  its  finding  that  the  transaction 
upon  the  part  of  plaintiff  was  fraudulent. 

II.  Counsel  for  appellant  practically  concede  that,  un- 
der Section  2974  of  the  Code,  and  the  holding  of  this  court 
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in  Qrrnshy  v,  Graham,  123  Iowa  202, 
2.  Specific  Per-      212,  Toicnsend  V,  Blanchdrd,  117  Iowa  36, 

KOBMANCE  ! 

contract  to  Wheclock   V.  Country matu.  133    Iowa  289, 

convey  lands  ^  ' 

h^mMte^d?^**^^    and    other    cases,    the    conclusion    of    the 

trial  court  was  right  that,  in  the  ab- 
sence of  an  election  upon  the  part  of  plaintiff  to  ac- 
cept a  conveyance  of  the  land,  exclusive  of  the  home- 
stead, the  court  could  not  enforce  a  decree  for  specific  per- 
formance of  the  contract  to  convey ;  but,  in  avoidance  there- 
of, counsel  argue  that  the  contract  did  not  bind  defendant 
to  convev  the  Dallas  County  land  in  exchange  for  the  Dakota 
section,  and  that  the  contract,  when  rightly  construed, 
does  not  provide  for  an  exchange  of  properties,  but  that  the 
sale  of  the  Dakota  land  was  for  cash,  with  the  option  to 
defendant  to  convey  tlie  land  in  lieu  of  the  payment  thereof. 

We  need  not  set  out  the  particular  provision  of  the  con- 
tract referred  to;  but  it  is  apparent  from  the  record  that 
both  parties  contemplated  and  intended  an  exchan«^e  of 
properties,  and  not  a  sale  of  the  tract  for  cash.  All  of  the 
negotiations  between  the  parties  contemplated  that  the  de 
fendant  would  convey  the  Iowa  land,  subject  to  certain  en- 
cumbrances, in  exchange  for  the  Dakota  tract,  subject  also 
to  mortgage  encumbrances.  In  view,  however,  of  our  con- 
.  elusion  that  the  contract  was  procured  by  the  fraud  of  plain- 
tiff, it  is  unnecessary  for  us  to  construe  the  same,  and  it  is 
immaterial  which  construction  should  prevail.  If  the  same 
were  construed  as  a  contract  strictly  for  the  exchange  of 
properties,  it  could  not  be  enforced,  for  the  reason  that 
plaintiff  at  no  time  elected  to  accept  a  conveyance  thereof, 
exclusive  of  the  homestead;  and,  if  construed  in  accordance 
with  the  contention  of  counsel  for  appellant,  its  fraud  in  the 
procurement  of  the  contract  is  conclusive  against  it. 

III.  The  record  title  to  the  Dakota  land,  at  the  time 
the  contract  was  entered  into,  was  in  one  Miller,  who  re- 
sided at  Monmouth,  Illinois;  and  plaintiff  did  not  acquire 
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same  until  the  17th  day  of  January,  1916. 

^'  SoSancb^"^*'     ^^  '*^^^  frequently  held  that  a  party  who 

JSt^mie^"^"       *^^^  "^t  **^^'^  ^^t'®  t^  ^^^  l^^d  when  the  con- 

quiSSonf*  *^"     tract  was  made,  cannot  maintain  an  action 

for  specific  performance  by  subsequently  ob- 
taining title  thereto.  I/use  v.  DietZy  46  Iowa  205 ;  Ormsby  v. 
Graham,  supra;  Qoasard  v.  Crosby,  132  Iowa  155;  Luttsch- 
toager  v.  Fank,  151  Iowa  55;  Mvnroe  v,  Cra^tree,  178  Iowa 
546 ;  Olson  d  Nessa  v.  Rogness,  173  Iowa  331.  The  case  last 
cited  recognizes  the  exception  that,  if  the  purchaser  knows 
that  his  vendor  does  not  have  title  when  the  contract  is 
made,  but  expects  to  procure  it  later,  the  purchaser  can- 
not avoid  specific  performance  on  that  account  if  the  seller 
obtains  title  before  the  time  has  arrived  for  the  consumma- 
tion of  the  contract.  Counsel  for  plaintiff  insist  that  it  had 
an  o]>tion  contract  for  the  purchase  of  the  land  such  as  a 
court  of  equity  would  enforce  in  an  action  for  specific  per- 
formance; but  the  trouble  with  this  contention  is  that  the 
evidence  fails  to  show  plaintiff  possessed  of  any  such  con- 
tract. The  instrument  relied  upon  gave  plaintiff  exclusive 
authority  to  sell  the  land,  but  contained  no  agreement  to 
convey  the  same  to  plaintiff,  or  of  plaintiff  to  purchase  it. 
Subsequent  to  the  execution  of  the  contract  herein,  plaintiff 
entered  into  a  contract  with  some  Illinois  parties,  who 
claimed  to  have  an  unrecorded  deed  to  the  land;  but,  as 
plaintiff  had  no  title  or  interest  whatever  in  the  land,  the 
contract  was,  as  found  by  the  trial  court,  wholly  without 
mutuality.  On  the  other  hand,  plaintiff  testified  that  Mur- 
ray told  him  the  land  belonged  to  him.  This  is  denied,  and 
we  need  not  go  into  the  question  of  the  weight  of  the  evidence 
in  reference  thereto. 

It  is  also  contended  by  counsel  for  appellant  that  de- 
fendant is  estopped  to  plead  this  or  other  defense  except 
that  of  fraud,  for  the  reason  that,  in  the  letter  written  by 
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(lefeudant's  attorneys  to  plaintiff,  attempt- 
4.  vbndor  and    ^     iug    to    rescind    the   contract,    the   ground 

PUBCHASBB  :  ^  . 

Btatemont  Of        stated  thei^efor  was  that  same  had  been  ob- 

grouii<l8  of  re- 

fng^how.  ™^^     tained  by  misrepi-esentation.    The  misi-epre- 

seutations  relied  upon  were  not  stated,  and 
it  is  not  shown  by  the  evidence  that  defendant,  at  that  time, 
knew  that  plaintiff  w^as  not  the  owner  of  the  land ;  and  the 
only  thing  in  the  entire  record  in  any  w^ay  tending  to  charge 
him  with  notice  thereof  is  the  provision  of  the  contract  by 
which  plaintiff  agreed  to  convey,  or  cause  the  Dakota  land  to 
he  conveyed,  to  th6  defendant.  It  does  not  appear,  however, 
that  defendant's  attention  was  called  to  this  provision  of  the 
contract,  or  that  its  purpose  or  meaning  was  in  any  way 
discussed  between  the  parties. 

The  facts  do  not  bring  the  liase  within  the  exception 
noted,  nor  do  they  support  the  alleged  estoppel.  The  rule 
contended  for  by  counsel  for  appellant  has  often  been  ap- 
plied; but,  for  reasons  already  stated,  it  cannot  avail  upon 
this  appeal. 

IV.  In  compliance  with  the  terms  of  the  contract,  de- 
fendant, at  the  time  of  its  execution,  gave  plaintiff  his  note 
for  $6,000,  as  earnest  noney  to  be  returned  to  him  when  the 
deeds  were  exchanged;  but  plaintiff  negotiated  said  note 
to  a  bank  in  Illinois,  which  brought  suit  thereon  against 
him  in  the  Federal  court,  and  defendant  paid  same  before 
judgment.  The  court  awarded  him  judgment  for  the  amount 
of  said  payment,  with  interest  on  his  counterclaim.  Com- 
plaint is  made  by  counsel  for  appellant  of  this  ruling  of  the 
court;  but  it  is  frankly  conceded  by  them  that,  if  there 
were  fraud  in  the  inception  of  the  contract,  the  judgment 
of  the  court  was  proper.  It  is,  therefore,  unnecessary  for 
us  to  discuss  this  question. 

Other  questions  are  discussed  by  counsel,  but  we  omit 
reference  thereto,  for  the  reason  that  the  matters  above  con- 
sidered are  decisive  of  the  case.     It  is  probably  true,  as 
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counsel  claim,  that  defendant  could  have  In- 

5.  pbaud  :  ex-         quired  concerning  the  value  and  quality  of 

effect!^^  •  the  Dakota  land,  and  it  also  appears  that  he 

saw  it  and  observed  that  a  portion  thereof 
appeared  to  be  wet;  but  he  was  not  encouraged  by  Murray 
or  Duff  to  make  an  independent  investigation  until  after 
he  had  signed  the  contract,  and  it  may  well  be  assumed  that 
plaintiff's  agent  knew  that  defendant  was  not  then  likely  to 
make  inquiry  or  investigation  touching  the  subject  of  the 
contract.  In  our  opinion,  the  defendant  was  not  negligent 
in  failing  to  make  inquiry  concerning  the  quality  or  value 
of  the  land,  and  plaintifif  is  in  no  position,  after  obtaining 
an  advantage  in  the  transaction  of  upwards  of  |15,000,  to 
charge  him  with  negligence  in  believing  and  relying  upon 
his  representations  as  to  said  matters. 

We  have  carefully  read  the  entire  record,  and  are  con- 
vinced that  the  judgment  of  the  trial  court  is  right.  It  is, 
therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Qaynor,  JJ.,concur. 


J.  C.  O'Mallry,  Appellee,  v.  Chicago,  Milwaukee  &  St. 
Paul  Railway  Company,  Appellant. 

RAILROADS:    "Grade"    Crossings   Not  Universal   Bule.     "Grade** 

1  crossings  over  railway  right  of  ways  which  divide  the  land 
of  landowners  are  distinctly  In  favor,  and  are,  ordinarily,  all 
the  landowner  may  demand;  yet  the  company  may  not  so  con- 
struct Its  embankments  as.  to  render  a  "grade"  crossing  Im- 
possible of  construction  wholly  upon  its  right  of  way,  and  then 
insist  on  a  "grade"  crossing  or  no  crossing  at  all,  on  condition 
that  the  landowner  contribute  the  necessary  land  for  approaches 
outside  the  right  of  way. 

RATTiBOADS;     Private  Orossings — ^Application  to  Railroad  Oommis- 

2  sion.  The  statutory  duty  of  a  landowner  to  apply  to  the  rail- 
road commissioners  to  settle  disputes  relative  to  private  cross- 
ings applies  only  to  those  cases  where  the  landowner  already 
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has  one  crossing  and  desires  an  additional  one,  either  under, 
overhead,  or  grade.    (Sec.  2022,  Code  Supp.,  1913.) 

BAHiBOADS:  private  Orosslngs — Mandanms.  A  landowner  whose 
3  lands  are  divided  by  a  railway  right  of  way  has  an  absolute 
right,  enforcea'ble  In  the  courts,  and  without  application  to  the 
Railroad  Commission,  to  at  least  one  adequate  crossing  over 
such  right  of  way  to  a  grade  crossing,  if  that  be  practicable, 
but,  in  any  event,  to  an  adequate  crossing,  even  though  it  be  an 
overhead  or  underground  crossing.  (Sec.  2022,  Code  Supp., 
1918.) 

Appeal  from  Dallas  District  Court.— !W.  H.  Fahey,  Judge. 

January  9,  1918. 

Rehearing  Denied  May  17,  1918. 

Action  in  equity  for  a  mandatory  injunction  requiring 
the  defendant  to  give  to  plaintiff  an  adequate  crossing  over 
its  tracks.  The  opinion  states  tlie  facts.  Decree  for  the 
plaintiff.     Defendant  appeals. — Affirmed, 

Hughes,  Sutherland  d  Taylor,  for  appellant. 

E.  J.  Kelly f  for  appellee. 

Qaynor,  J. — This  is  a  suit  in  equity,  the  purpose  of 
which  is  to  secure  a  writ  of  mandamus  compeUing  the  de- 
fendant to  construct  a  private  crossing  for  the  plaintiff 

where  defendant's  railway  crosses  plaintiff^s: 
1.  railroads  :         farm.    The  plaintiff  claims  that  the  right  of 

"grade"  cross-  *^  *=* 

^rsafVuie'**  ^^^  ^^  ^^^  defendant  company  cuts  the  plain- 
tiffs land  into  two  parts,  one  of  which  lies 
north  and  the  other  south  of  the  right  of  way ;  that  the  de- 
fendant has  refused  to  construct  and  maintain  a  private 
crossing  over  its  railway  track  at  any  point  where  the  said 
track  divides  the  land,  and  plaintiff  has  no  adequate  means 
of  access  to  his  lands.  Plaintiff  further  pleads  that  the  rail- 
way track  over  its  right  of  way  has  been  so  constructed  for 
a  period  of  thirty  years;  that,  during  most  of  this  period. 
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defendant  has  maintained  a  farm  crofising  for  the  plaintiff, 
connecting  the  two  parts  of  his  land  and  providing  for 
plaintiff  a  reasonable  and  adequate  crossing  over  its  tracks 
to  his  lands;  that,  within  the  past  three  years,  the  comxMiny 
has  laised  the  grade  of  its  track  to  such  an  extent  as  to 
render  the  farm  crossing  theretofore  used  by  the  plaintiff 
and  niamtHined  by  the  defendant  useless;  and  that,  since  it 
raise<l  its  track,  the  plaintiff  has  no  adequate  means  of 
reaching  his  land  from  one  side  to  the  other;  that,  for  more 
than  a  year  prior  to  the  filing  of  this  petition,  the  plaintiff 
demanded  of  the  defendant  that  it  construct  a  crossing  over 
its  railway  track  at  the  point  at  which  the  farm  crossing 
theretofore  used  had  stood,  and  that  the  defendant  has  re- 
hired to  do  so,  and  still  refuses^  and  has  refused  to  furnish 
the  plaintiff  any  adequate  means  for  crossing  its  track. 

Defendant,  for  answer,  says  that  the  plaintiff  has  never 
requested  the  defendant  to  make  a  crossing  over  its  tracks, 
nor  has  plaintiff  pointed  out  a  place  where  such  crossing 
should  be  constnzcted;  further,  that  there  is  no  jurisdiction 
in  the  court  to  order  defendant  to  make  the  crossing,  for  the 
reason  that  the  jurisdi<*tion  is  lodged  in  the  Railroad  Com- 
mission of  the  state,  after  notice  duly  given.  It  further  says 
that  it  is  willing  to  construct  and  now  offers  to  construct 
a  grade  crossing/  at,  or  substantially  at,  the  point  where 
plaintiff\s  former  crossing  was  located,  being  the  place  where 
plaintiff  has  signified  his  desire  to  have  the  same  put,  and 
to  do  this  within  a  reasonable  time,  provided  the  plaintiff 
signifies  his  willingness  to  permit  the  approaches  to  the  same 
to  extend  on  his  land  for  a  suflScient  distance  to  permit 
of  a  safe  and  proper  grade;  but  that  the  plaintiff  has  not 
signified  his  willingness  to  have  the  approaches  so  con- 
structed, but  objects  to  the  same. 

Upon  the  issues  thus  tendered,  this  case  was  submitted 
on  a  stipulation  of  facts  as  follows: 

"It  is  conceded  by  both  parties  to  this  action  that  the 
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defendant  is  a  corporation,  engaged  in  the  operation  of  a 
rciilroad  through  and  across  Dallas  County,  Iowa;  that  the 
plaintiff  is  the  owner  of  the  land  described  in  his  petitian; 
and    that    the   railroad    of   the  defendant   company    runs 
through  said  land,  and  consists  of  a  double-track  system, 
with  a  right  of  way,  at  the  point  where  the  same  crosset? 
plaintiff's  land,  of  170  feet  in  width;  that  plaintiff's  resi- 
dence, bams,  and  other  farm  buildings  are  south  of  said  rail- 
road tracks;  and  that  that  portion  of  plaintiff's  land  lying 
north  of  said  railway  track  consists  of  approximately  40 
acres  of  ground,  and  is  used  by  the  plaintiff  for  the  cultiva- 
tion of  ordinary  farm  crops,  and  for  the  pasturage  of  stock ; 
and  that  the  balance  of  plaintiff's  land  lies  on  the  south  side 
of  said  railway  tracks;  that,  during  the  two  years  prior  to 
the  filing  of  the  petition  in  this  case,  the  defendant  company 
has  raised  the  grade  of  its  tracks,  and  its  roadbed  where  the 
same  crosses  plaintiff's  land,  the  raise  in  grade  at  said  point 
being  proximately  13  feet;  and  that  the  average  height  ol 
said  track  across  plaintiff's  land  is  20  feet  above  the  level  of 
the  land;  that,  for  many  years  prior  to  the  raising  of  the 
grade  of  the  said  track  of  the  defendant  company,  the  said 
company  maintained  for  the  plaintiff  a  farm  crossing  at 
grade  across  its  said  track  and  right  of  way,  connecting  the 
said  two  parts  of  plaintiff's  farm  over  the  track  of  the  de- 
fendant company;  that  the  right  of  way  owned  by  the  rail- 
way company  at  or  near  the  point  at  which  plaintiff's  farm 
was,  is  not  of  suflScient  width  to  permit  of  the  building  of 
approaches  to  a  grade  crossing  at  said  point,  and  said  point 
being  conceded  to  be  the  lowest  point  in  the  grade  across 
plaintiff's  farm,  and  it  being  conceded  that,  in  order  to  con- 
struct a  grade  crossing  at  said  point,  it  will  be  necessary  to 
construct  the  approaches  thereto  upon  land  belonging  to 
plaintiff,  unless  more  land  is  acquired  by  the  defendant 
company ;  that  the  distance  at  which  said  approaches  at  said 
point  project  from  the  right  of  way  of  the  defendant  as  now 
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maintained  on  the  south  side  would  be  proximately  100 
feet;  and  that  said  approaches  would  be,  a*t  the  base  thereof, 
proximately  70  feet  in  width.  It  is  further  conceded  that, 
should  a  grade  crossing  be  constructed  at  any  other  point  in 
plaintiff's  land  over  said  railroad  tracks,  that  the  ap- 
proaches thereto  would  extend  outside  of  the  railway  com- 
pany's present  right  of  way  proximately  the  same  as  has 
heretofore  been  stated.'^ 

This  stipulation  was  supplemented  by  the  following  tes- 
timony given  by  the  plaintiff : 

"I  know  the  location  of  the  crossing  that  the  railway 
company  maintained  over  their  tracks  and  right  of  way 
prior  to  the  time  this  grade  was  raised,  and  that  it  is  about 
the  most  suitable  location  for  a  grade  crossing  anywhere  in 
my  field.  The  old  crossing  is  shut  lip.  It  is  fenced  in,  and 
they  have  never  put  in  the  new  crossing.  The  raising  of  the 
grade  destroyed  the  old  crossing,  and  the  right  of  way  is 
fenced  across  the  road.  I  have  no  crossing  there  at  the  pres 
ent  time.  The  railway  company  has  done  nothing  toward 
providing  me  with  a  crossing  since  the  other  crossing  was 
closed  up.  I  have  demanded  the  company  to  construct  a 
crossing,  but  they  have  not  done  so  yet." 

With  this  evidence  supporting  the  issues  tendered,  the 
court  entered  a  decree  for  the  plaintiff,  ordering  "that  a 
writ  of  mandamus  issue,  compelling  the  railway  company 
to  construct  and  make  ready  for  plaintiff's  use  an  adequate 
means  of  crossing  their  right  of  way,  at  or  substantially  at 
the  point  upon  plaintiff's  land  where  plaintiff's  former  cross- 
ing was  located,  and  that  defendant  is  hereby  ordered  to 
construct  said  crossing  as  aforesaid,"  the  work  to  commence 
within  sixty  days  from  the  date  of  the  decree,   and  the 
crossing  to  be  completed  as  rapidly  as  is  reasonable,  in  view 
of  weather  conditions.    From  this  decree  defendant  appeals, 
and  urges  for  our  consideration  the  following  propositions : 
(1)  The  court  erred  in  refusing  and  failing  to  hold  that 

Vol.  183  lA. — 48 
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the  plaintiff  was  required  to  provide  the  land  upon  which 
the  approaches  to  the  crossing  should  be  built,  before  he 
could  request  the  construction  of  the  same,  or  before  the 
court  could  order  it  constructed. 

(2)  The  court  erred  in  decreeing  that  the  defendant 
should  construct  a  crossing  at  or  substantially  at  the  place 
where  plaintiff-s  fonner  ci-ossing  was  located,  without  first 
requiring  the  plaintiff  to  [provide  ground  for  the  approaches 
thereof;  since  the  decree,  in  effect,  required  the  construction 
of  an  under  crossing,  which  can  only  be  ordered  by  the  board 
of  railroad  commissioners,  in  the  manner  provided  in  Sec- 
tion 2022  of  the  Supplement  to  the  Code,  1913. 

(3)  The  court  erred  in  ordering  the  issuance  of  the 
writ  of  mandamus  compelling  the  construction  of  an  under 
crossing,  uptil  the  plaintiff  had  furnished  the  necessary 
ground  upon  which  to  construct  the  api)roaches  thereto. 

The  theory  of  the  appellant,  defendant,  seems  to  be  that 
the  only  crossing  that  the  court  had  power  to  require  de- 
fendant to  constnict  was  the  grade  crossing;  that  the  de- 
fendant is  not  bound  in  law  to  construct  any  other  crossing, 
unless  ordered  to  do  so  by  the  board  of  railroad  commis- 
sioners ;  that,  inasmuch  as  the  court  was  limited  in  its  power 
in  a  mandamus  proceeding  to  requiring  the  defendant  to 
construct  a  grade  crossing,  it  had  no  power  to  mandamus 
the  defendant  to  construct  any  other  crossing  than  a  grade 
crossing;  that  the  record  discloses  that  a  grade  crossing  can- 
not be  put  in  at  the  place  designated  by  the  plaintiff,  except 
by  extending  the  approaches  onto  plaintiff's  land;  that  the 
court  should  have  required  the  construction  of  a  grade 
crossing,  but  should  have  imposed  upon  the  plaintiff  the 
duty  of  furnishing  approaches  to  the  grade  crossing  upon 
his  own  land ;  that  the  defendant  is  not  bound  to  constmct 
a  grade  crossing  for  the  plaintiff  except  upon  its  own  right 
of  way ;  that,  if  an  adequate  grade  crossing  cannot  be  fur- 
nished in  that  way,  and  it  becomes  necessary,  in  order  to 
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make  it  effectual  as  an  adequate  crosBing,  that  the  ap- 
proaches extend  onto  the  plaintiff's  land,  the  plaintiff  should 
be  required  to  contribute  so  much  land  as  is  necessary  for 
the  construction  of  the  approaches. 

It  is  well  to  have  the  statute  before  us,  in  disposing  of 
this  question.  Section  2022,  Code  Supplement,  1913,  being 
Chapter  163  of  the  Acts  of  the  Thirty-fifth  Gdheral  As- 
sembly, provides: 

'^When  any  person  owns  land  on  both  sides  of  any  rail- 
way, or  when  the  railway  runs  parallel  with  the  public  high- 
way, thereby  severing  the  farm  from  the  public  highway,  the 
corporation  owning  the  same  shall,  when  requested  to  do  so, 
make  and  keep  in  good  repair  a  sufficient  causeway  or  other 
adequate  means  of  crossing  the  same  and  one  cattle  guard 
on  each  side  thereof  connected  by  cross  fences  to  the  right  of 
way  fence  on  each  side  of  the  right' of  way  at  such  reason- 
able place  as  may  be  designated  by  the  owner.  If  such  per- 
son desires  more  than  one  crossing  or  desires  an  overhead 
or  underground  crossing  over  or  under  said  railway,  he 
shall  serve  or  cause  to  be  served  a  notice  in  writing  upon 
such  railway  company  setting  forth  his  demand,  with  a  plat 
of  the  land  showing  the  place  and  manner  of  the  desired 
crossing  or  crossings.  If  such  railway  company,  within 
thirty  days  after  having  been  served  with  such  notice,  has 
failed  and  refused  to  construct  such  crossing  or  crossings, 
such  person  may  apply  to  the  board  of  railroad  commission- 
ers of  this  state  which  shall  have  full  authority  to  determine 
all  questions  growing  out  of  such  demand,  and  upon  hearing, 
after  due  notice,  make  such  order  as  it  may  deem  just  and 
equitable." 

The  provision  of  the  statute  above  set  out  has  been  the 
law  of  this  state  for  many  years,  except  that  portion  which 
^ves  to  the  railroad  commissioners  the  power,  under  cer- 
tain circumstances,  to  determine  the  character  of  the  cross- 
ing, commencing  with  the  words:    ^'If  such  person  desires 
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more  than  one  crossing  or  desires  an  overhead  or  under- 
ground  crossing.''  As  said  in  State  v.  Chicago,  M,  d  8t,  P. 
R.  Co.,  86  Iowa  304,  *^Grade  crossings  are  the  rule  in  this 
state."  As  said  in  State  v.  Burlington,  C,  R.  d  N.  R.  Co.,  99 
Iowa  565 : 

''Owing  to  the  topography  of  the  state  and  the  usual 
size  of  farms,  grade  crossings  are  usually  adequate,  and 
hence  *are  the  rule  in  this  state.'  " 

We  may  start  with  the  proi)08ition  that  grade  crossings 
are  usually  adequate;  that  they  are  the  rule  in  this  state; 
that  ordinarily  a  grade  crossing  can  be  furnished  by  the 

company  over  its  right  of  way;  and  that  a 
croMtoCT  •  grade  crossing  furnishes  an  adequate  means 

rafiroad^^Sin-*^     of  crossiug  the  same,  and  usually  one  grade 
mission.  ci-ossing  is  suflftcient.    We  think  it  was  with 

this  thought  in  mind  that  the  Thirty-Fifth  General  Assembly 
saw  fit  to  add  to  the  statute,  and  to  say  that,  if  the  landown- 
er desires  more  than  one  crossing,  or  desires  an  overhead  or 
underground  crossing,  he  must  apply  to  the  railroad  commis- 
sioners to  determine  his  right  to  such  crossing  or  crossings. 
It  could  not  have  been  the  intention  of  the  legislature  to 
say  that  the  absolute  right  to  a  crossing,  provide  for  in  the 
first  part  of  the  statute,  is  limited  to  grade  crossings ;  that, 
in  the  event  the  railroad  company  made  it  impossible,  by  the 
manner  of  constructing  its  roadbed,  to  make  a  grade  cross- 
ing, the  right  to  a  crossing  as  an  absolute  right  did  not 
thereafter  exist,  but  the  right  must  be  presented  to  and  de- 
termined by  the  railroad  commissioners  before  it  could  be 
insisted  upon.  The  first  part  of  the  statute  gives  to  the  land- 
owner the  right  to  a  crossing  over  the  railroad  tracks  to  his 
lands  on  either  side,  and  imposes  upon  the  railroad  company 
the  duty  to  furnish  him  an  adequate  means  of  crossing  the 
same,  and  it  must  furnish  this  to  him  upon  request, — ^make 
it  and  keep  it  in  repair.  The  right  to  cross  from  one  piece 
of  land  to  the  other,  divided  by  the  railroad  track,  is  an  ah- 
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solute  right  given  the  landowner,  and  the  duty  i»  imposed 
upon  the  company  to  furnish  him  an  adequate  means  for  so 
doing.  The  theory  being  that  a  grade  crossing  is  usually 
adequate,  the  company  is  not  required,  ordinarily,  to  furn- 
ish any  other;  and,  where  a  grade  crossing  can  be  furnished 
and  is  adequate,  the  com^pany  discharges  its  duty  by  furnish- 
iiig  such  a  crossing.  If,  however,  the  landowner  desires  more 
than  one  grade  crossing,  or  desires  an  underground  or  over- 
head crossing,  notwithstanding  the  fact  a  grade  crossing  may 
be  or  is  furnished,  he  may  apply  to  the  railroad  commission- 
ers to  have  determined  his  right  to  such  other  crossing  or 
crossings. 

The  plaintiff  in  this  case  has  never  demanded  or  ex- 
pressed any  desire  for  more  than  one  crossing,  or  for  an 
overhead  or  underground  crossing.  He  demands  of  the  de- 
«  _  fendant  a  primary  right  given  by  the  state 

&g«*^miSSa?"      *^  cross  over  these  tracks  to  4iis  lands.     The 

""  defendant  answered : 

"We  have  so  constructed  the .  embankments  upon  our 
right  of  way  and  our  roadbed  that  we  are  not  able  to  furnish 
you  an  adequate  grade  crossing.  We  therefore  cannot  and 
will  not  give  you  any  crossing,  because  we  cannot  give  you 
a  grade  crossing  that  is  adequate  without  trespassing  on 
your  land.  This  we  have  no  right  to  do.  We  will  not  give 
you  an  underground  crossing  or  an  overhead  crossing  be- 
cause you  have  not  invoked  the  right  tribunal  to  compel  us 
to  do  that.  Therefore,  you  must  go  without  any  crossing, 
or  you  must  join  with  us  in  making  a  grade  crossing  by 
furnishing  sufficient  of  your  own  land  to  make  the  ap- 
proaches. Or,  in  other  words,  we  cannot  make  a  grade 
crossing  unless  you  contribute  to  the  expense  of  making  it. 
Unless  you  will  contribute  to  the  expense  of  making  it,  we 
will  not  make  it." 
The  court  says : 
"Your  duty  is  to  give  him  a  crossing  over  your,  right  of 
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way.  The  law  does  not  designate  what  kind  of  crossing  you 
shall  give  him.  The  duty  rests  on  you.  If  you  cannot  give 
him  a  grade  crossing,  give  him  such  other  crossing  as  is  ade- 
quate. You  have  then  discharged  your  duty  under  thfe 
statute.  You  need  no  order  from  the  railroad  commission- 
ers to  authorize  you  to  do  this.  You  must  make  a  grade 
crossing  or  an  underground  crossing,  but  it  must  be  ade- 
quate. This  is  all  the  plaintiff  asks.  This  is  all  the  decree 
requires  of  you." 

As  has  been  held  by  this  court,  the  right  to  resort  to 
the  railroad  commissioners,  under  this  statute  as  amended, 
is  merely  permissive,  and  is  not  inconsistent  with  the  con- 
tinued right  of  the  court  to  enforc*e  such  rights.  See  Mich- 
alek  V.  Cedar  ^Uwpids  d  L  O.  R.  d  L.  Co.,  173  Iowa  231. 

When  the  defendant  company,  through  the  power  of 
eminent  domain,  entered  ux>on  the  plaintiff's  land,  and  con- 
demned it  to 'the  uses  of  the  company,  the  law  said  to  the 
railroad  company,  "You  must  make  compensation."  When 
the  right  of  way  divides  the  lands  of  the  plaintiff  into  two 
or  more  parts,  and  roadbeds  and  embankments  are  con- 
structed for  the  laying  of  tracks,  the  owner  necessarily  is 
embarrassed  in  the  use  of  his  lands  so  divided,  and,  if  they 
were  permanently  divided,  that  fact  would  be  considered 
in  determining  the  amount  the  company  is  required  to  pay 
him.  He  is  met,  however,  with  the  proposition  that  the  lands 
are  not  permanently  divided ;  that,  under  the  law,  "it  is  the 
duty  of  the  railroad  company  to  give  him  adequate  means 
of  crossing  these  tracks  at  such  reasonable  place  as  he  may 
designate."  His  damages  are,  therefore,  lessened  because 
of  the  fact  that  this  duty  is  imposed  upon  the  company,  and 
his  damages  are,  therefore,  assessed  in  the  light  of  this 
fact.  Now  the  company  pays  the  damages,  takes  possessioo 
of  the  land,  constructs  its  roadbed,  raising  the  grade  20  feet 
above  the  surface,  and  says  to  the  landowner: 

"We  cannot  give  you  a  grade  crossing  unless  yon  con- 
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tribute  to  the  expense.  The  damages  which  you  recover  from 
us  were  estimated  on  the  theory  that  we  would  give  you  this 
grade  crossing, — that  we  would  furnish  it,  make  it  adequate 
and  keep  it  in  repair;  but  we  find  we  have  so  constructed 
our  track  that  we  cannot  give  you  this  crossing  unlese  you 
contribute  to  the  expense  of  erecting  it  by  furnishing  to  us 
more  land,  sufficient  to  enable  us  to  build  approaches  to  the 
crossing.  We  consider  an  underground  crossing  too  ex- 
pensive." 

This  answer  would  hardly  meet  the  situation.  An 
apology  for  not  dischai^ging  a  duty  is  no  good  reason  for 
not  requiring  the  duty  to  be  discharged.  The  plaintiff  is 
entitled  to  a  crossing.  If  the  defendant  finds  itself  in  such 
a  situation  thdt  it  cannot  give  him  the  usual  and  ordinary 
crossing,  to  wit,  a  grade  crossing,  then  it  must  furnish  him 
some  other  adequate  crossing  within  the  power  of  the  com- 
pany to  furnish.  Can  it  be  the  law  that  the  plaintiff,  under 
the  situation,  is  required  to  contribute  to  the  building  of 
that  which,  the  law  says  to  the  defendant,  "you  shall  give 
him  in  part  consideration  for  the  taking  of  his  land?"  It 
is  a  part  consideration  because  it  is  an  element  to  be  con- 
sidered in  estimating  the  amount  of  damage  which  the  plain- 
tiff may  recover.  We  see  no  escape  from  the  conclusion  that 
the  plaintiff  is  not  bound  to  furnish  land  for  the  approaches; 
that  the  defendant  is  bound  to  furnish  the  plaintiff  an  ade- 
quate means  of  crossing  from  one  side  of  the  track  to  the 
other;  and  that,  if  it  cannot  make  a  grade  crossing,  it  must 
0ve  to  the  defendant  some  other  adequate  means  of  cross- 
ing this  track.  We  have  read  Speer  i\  Erie  R.  Co.,  68  N.  J. 
Eq.  615  (60  Atl.  197),  and  WilUam^i  v,  Clark,  140  Mass.  238 
(5  N.  E.  802),  and  are  not  by  these  cases  i>ersuaded  to  a  dif- 
ferent holding  than  is  here  indicated. 

Upon  the  whole  record,  we  see  no  ground  for  interfer- 
ing with  the  judgment  of  the  district  court,  and  its  decree 
is  affirmed.    The  time  within  which  to  perform  the  mandate 
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of  the  court,  however,  is  extended  to  May  1, 1918. — Affirmed. 
Preston,  C.  J.,  Ladd,  Evans,  and  Salinger,  JJ.,  concur. 


F.  A.  Post,  Appellee,  v.  W.  R.  Null  et  al.,  Appellants. 

CORPORATIONS:  Conspiracy  to  Destroy  Business.  Evidence  re- 
viewed, in  an  action  to  compel  the  transfer  of  shares,  and  held 
insufficient  to  show  that  plaintiff  was  In  a  conspiracy  to  destroy 
defendant's  business. 

Appeal  from  Plymouth  District  Court, — W.  D.  Boies, 

Judge. 

February  16,  1918. 

Rehearing  Denied  May  17,  1918. 

Action  for  a  writ  of  mandamus  to  compel  the  officers 
of  a  corporation  to  transfer  certain  shares  of  capital  stock 
on  its  books  and  to  issue  new  certificates  therefor.  The  court 
found  in  favor  of  the  plaintiff,  and  ordered  that  a  writ  issue 
as  prayed. — Affirmed. 

T.  M,  Zinkj  for  appellants. 

H,  S,  Martin,  for  appellee. 

Rtevens,  J. — The  plaintiff  alleged  in  his  petition  that 
he  was  the  owner  of  two  shares  of  stock,  which  -had  been 
duly  assigned  to  him ;  that  he  presented  same  to  the  officers 
of  defendant  for  transfer  upon  its  books,  and  requested  the 
issuance  of  new  certificates ;  and  that  the  defendant  refused 
to  transfer  the  stock  or  issue  new  certificates.  The  suit  \iras 
brought  against  W.  R.  Null  and  William  Utech,  the  president 
and  the  secretary -treasurer,  respectively,  of  defendant ;  and 
in  his  petition,  plaintiff  prayed  a  mandatory  writ  directing 
the  officers  of  defendant  to  transfer  the  shares  of  stock  and 
to  issue  new  certificates  therefor.    The  defendant  Elevator 
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Co-operative  Company  voluntarily  entered  its  appearance 
herein,  and  filed  joint  answer  with  its  codefendants,  al- 
leging, in  substance,  that  the  Farmers  Elevator  Company 
was  incorporated  some  time  prior  to  January  12,  1910 ;  that 
it  subsequently  organized,  under  the  Acts  of  the  Thirty-sixth 
General  Assembly,  as  a  co-operative  association,  with  its 
principal  place  of  business  at  Le  Mars,  Iowa;  that  M.  A. 
Moore  &  Company  is  a  rival  corporation,  also  having  its 
principal  place  of  business  at  Le  Mars,  but  conducting  simi- 
lar business  at  several  near-by  towns ;  that  plaintiff  and  M.  A. 
Moore  are  shareholders  in  the  Moore  Company  and  enemies 
of  defendant;  that,  by  preconcerted  plan,  arrangement,  and 
conspiracy  between  themselves  and  with  other  shareholders 
of  the  Moore  Company,  they  sought  to  acquire  stock  in  de- 
fendant association,  for  the  purpose  and  with  the  intent  to 
obtain  information  respecting  the  business  affairs  of  defend- 
ant association,  for  the  purpose  of  limiting  the  territory 
within  which  defendant  might  do  business,  and  to  injure 
and  wreck  said  association,  destroy  its  business,  and  to  ob- 
tain control  thereof  and  dictate  its  policy  and  affairs;  and 
that  plaintiff  was  not,  therefore,  at  the  time  he  presenteil 
the  certificates  of  stock  to  the  oflBcers  of  defendant  for  rec- 
ord and  transfer,  the  owner  thereof  in  good  faith,  but  for 
the  purpose  above  stated. 

The  trial  court  rendered  judgment  in  favor  of  the  plain- 
tiff, and  ordered  that  a  writ  of  mandamus  issue  command- 
ing the  officers  of  defendant  to  transfer  the  said  certificates 
of  stock  and  issue  new  stock  to  plaintiff  therefor. 

The  contention  of  appellee  in  this  case  is  based  largely 
upon  our  holding  in  Funck  r.  Farmers  Elevator  Co.,  142 
Iowa  621.  The  plaintiff  and  M.  A.  Mioore  testified  upon  the 
trial  of  this  case,  and  admitted  that  they  purchased,  or  pro- 
cured friends  and  employees  to  purchase,  60  shares  of  the 
capital  stock  of  the  defendant  association,  and  that,  for 
the  purpose  of  voting  at  a  shareholders'  meeting,  they  par- 
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celed  the  said  stock  among  its  friends  and  employees.  They 
alpo  admitted  that  they  purchased  all  of  the  stock  of  drfend- 
ant  they  could^  and  would  have  purchased  a  controlling  in- 
terest therein,  if  they  could  have  done  so. 

Both  the  Moore  Company  and  the  defendant  association 
handled  coal  and  lumber,  and  there  was  sharp  competition 
between  them.  The  defendant  association,  when  it  began 
business,  seems  to  hav'e  reduced  the  price  of  lumber,  and  its 
rival  thereafter  also  sold  some  kinds  of  lumber  at  a  redaced 
price.  It  may  be  inferred  from  the  evidence  that  the  rivalry 
between  the  two  concerns  had  engendered  some  personal  hos- 
tility, and  it  may  be  assumed  that  the  Moore  Company  felt 
the  effect  of  the  defendant's  competitive  prices  and  methocte 
of  doing  business. 

However,  the  case  does  not  turn  upon  the  question  of  tbe 
personal  antagonism  between  members  of  the  respective  cor- 
porations, or  the  rivalry  between  them  for  the  business  of 
the  community,  but  upon  the  alleged  conspiracy  or  precon- 
certed effort  and  pui'pose  of  the  plaintiff  and  his  associates 
to  do  things  alleged  in  plaintiff's  petition.  The  evidence  re- 
veals no  instance  of  unfair  methods  of  competition  on  tbe 
part  of  either  of  the  rival  concerns,  or  that  plaintiff  or  hi? 
business  associates  had  misrepresented  tlie  affairs  of  defend- 
ant, or  in  any  way  sought  to  boycott  its  business,  ar  to  se- 
cretly or  otherwise  obtain  information  of  its  affairs  for  the 
purpose  of  interfering  with  its  customers  or  dealers,  or  in 
any  unlawful  or  dishonest  way  to  injure  or  destroy  the  bus- 
iness of  defendant.  It  may  be  that  the  plaintiff  and  his  bufr 
iness  associates  purchased  the  stock  in  question,  and  sought 
to  purchase  other  stock,  for  the  purpose  of  controlling  the 
business  policy  of  defendant,  reducing  competition,  and  har- 
monizing the  prices  of  the  respective  commodities  handled 
by  the  two  concerns;  but  this  is  supported  only,  at  most,  by 
inference  from  the  testimony,  and  both  the  plaintiff  and  Mr. 
Moore  testified  that  they  had  no  such  purpose,  and  denied  a 
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conspiracy  or  desire  to  injure  the  business  of  defendant,  and 
asserted  that  they  purchased  the  stock  as  an  investment. 
It  is,  however,  admitted  by  tliem  that  defendant  was  selling 
lumber  too  cheap,  and  that  the  expenses  of  its  management 
were  unnecessarily  large;  but  they  testified  that  they  desired 
to  become  shareholders  in  defendant  association  and  obtain 
representation  upon  its  board  of  directors  for  the  purpose 
of  counseling  and  advising  with  its  officers,  and  to  improve 
its  business  methods,  reduce  expenses,  and  increase  the  prof- 
its to  its  shareholders.  It  may  be  doubted  whether  this  as- 
sumed benevolent  attitude  was  the  sole  motive  that  prompted 
this  action ;  but  the  evidence,  in  our  judgment,  wholly  fails 
to  sustain  the  allegations  of  defendant's  answer  that  plain- 
tiff was  not  a  good-faith  holder  of  the  stock.  He  and  hib 
business  associates  owned  60  shares,  for  which,  so  far  as  ap- 
pears from  the  evidence,  they  paid  full  value. 

No  evidence  of  a  conspiracy  or  preconcerted  plan  or  ar- 
rangement on  the  part  of  plaintiff  and  his  associates  to  in- 
jure or  destroy  the  business  of  the  defendants  was  introduced 
upon  the  trial.  There  was  some  evidence  to  the  effect  that 
Moore  had  stated,  at  a  shareholders'  meeting,  that  the  two 
concerns  should  get  together  and  harmonize  prices,  and  that 
some  independent  effort  was  made  by  him  to  bring  about  an 
understanding  between  them  on  this  point.  It  is  not,  how- 
ever,  alleged  in  plaintiff's  petition  that  plaintiff  sought  con- 
trol of  the  defendant  corporation  for  the  purpose  of  form- 
ing an  unlawful  combination  to  fix  or  control  prices ;  and  the 
evidence,  in  any  event,  is  not  sufficient  to  have  sustaineil 
such  allegation,  if  same  had  been  made.  The  evidence  shows 
that  there  were  some  reciprocal  business  relations  between 
the  two  concerns,  and  fails  to  disclose  any  facts  tending  to 
show  that  plaintiff  or  his  agents  had  in  any  way  sought  to 
misrepresent  the  business  of  defendant,  or  to  in  any  way  in- 
terfere with  its  business,  customers,  or  other  i)ersons  or  con- 
cerns with  whom  it  did  business. 
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The  facts  do  not  bring  the  case  within  our  holding  in 
Funck  V.  Elevator  Compa/ny,  supra,  A  comparison  of  the 
record  in  the  two  cases  will  show  a  very  different  state  of 
facts.  In  the  Funck  case,  the  plaintiff  was  not  a  good-faith 
holder  of  the  stock,  but  was,  as  the  court  said,  a  mere  puppet 
of  other  parties,  who  were  seeking,  by  various  dishonest 
methods,  to  destroy  the  business  of  the  defendant. 

It  is  our  conclusion  that  the  evidence  in  this  case  sus- 
tains the  holding  of  the  trial  court,  and  its  judgment  is, 
therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


S.  A.  Powers,  Appellant,  v.  C.  Hartbn  et  al.,  Appellees. 

SCHOOLS  AND  SCHOOL  DISTRICTS:     ConsoUdated  Distxicts— Size 

1  of  District — ''Section.*'  The  word  "section,"  as  used  in  the  re- 
quirement as  to  the  minimum,  size  of  consolidated  school  dis- 
tricts, is  used  in  the  sense  of  the  ordinary  government  section, 
whether  it  be  a  full  section  of  640  acres  or  only  a  fractional 
section.     (Sec.  2794-a,  Code  Supp.,  1913.) 

ELECTIONS:    Naturalization — ^Adoption.    The  adoption  by  a  citizen 

2  of  the  United  States  of  a  foreign  born  minor  does  not,  ipso 
facto,  naturalize  such  minor. 

ELECTIONS:    Privilege  of  Secrecy  as  to  How  Elector  Votes.     An 

3  UJegal  voter,  who  admits  that  he  did  vote  on  the  occasion  In 
question,  possesses  no  right  of  secrecy  as  to  how  he  voted. 

ELECTIONS:     How  One  Voted.     Circumstances,  in  and  of  them- 

4  selves,  may  be  sufficient  to  show  how  a.  person  voted. 

BLEOnONS:     Besldence.    Evidence  reviewed,  and  held  insufficient 

5  to  show  that  an  elector  was  not  a  resident  of  the  precinct  in 
which  he  voted. 

Appeal  from  Boort^  District  Court. — E.  M.  McOall,  Judgt*. 

May  17,  1918. 

Action  to  enjoin  the  establishment  of  a  oonsolidate«l 
school  district,  and  to  enjoin  certain  defendants  from  act- 
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ing  as  oflScerB  thereof.    Decree  fop  the  defendants.    Plaintiff 
appeals. — Affirmed. 

Frank  Hollingsworth  and  Harpel  d  Cederquist,  for  ap- 
pellant. 

F.  W.  Ganoe  and  Ooodykoontz  &  Muhoney^  for  appellee. 

Gaynor,  J. — This  gtction  was  brought  by  a  resident  tax- 
payer, to  have  the  establishment  of  a  consolidated  independ- 
ent school  district  adjudged  void,  and  to  enjoin  the  defend- 
ants from  acting  as  a  board  of  directors  of  such  district. 

The  district  was  organized  under  Section  2794-a  of  the 
Code  Supplement,  1913,  which  provides : 

**When  a  petition  describing  the  boundaries  of  contig- 
uous territory  containing  not  less  than  sixteen  sections 
within  one  or  more  counties  is  signed  by  one  third  of  the 
electors  residing  on  such  territory,  and  approved  by  the 
county  superintendent,  •  •  •  and  filed  with  the  board 
of  the  school  corporation  in  which  the  portion  of  the  pro- 
posed district  having  the  largest  number  of  voters  is  situated, 
requesting  the  establishment  of  a  consolidated  independent 
school  district,  it  shall  be  the  duty  of  said  board,  within  ten 
days,  to  call  an  election  in  the  proposed  consolidated  dis- 
trict, for  which  they  shall  give  the  same  notices  as  are  re- 
quired in  Section  2746  of  the  Code  and  Section  2750  of  the 
Supplement  to  the  Code,  1907,  at  which  election  all  voters 
residing  in  the  proposed  consolidated  district  shall  be  en- 
titled to  vote  by  ballot  for  or  against  such  separate  organ 
ization.  When  it  is  proposed  to  include  in  such  district  a 
city,  or  town  or  village,  the  voters  residing  upon  the  terri- 
tory outside  the  incorporated  limits  of  such  city,  town  or 
village  shall  vote  separately  upon  the  proposition  for  the 
creating  of  such  new  district.  The  judges  of  said  election 
shall  provide  separate  ballot  boxes  in  which  shall  be  depos- 
ited the  votes  cast  by  the  voters  from  their  respective  terri- 
tory, and  if  a  majority  of  the  votes  cast  by  the  electors  re- 
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siding  either  within  or  without  the  limits  of  such  city,  town 
or  village,  is  against  the  proposition  to  form  a  consolidated 
independent  corporation,  then  the  proposed  corporation  shall 
not  be  formed.  If  a  majority  of  the  votes  so  cast  in  each 
territory  shall  be  in  favor  of  such  independent  organization, 
the  organization  of  the  proposed  consolidated  independent 
school  corporation  shall  be  completed  by  the  election  of  a 
board  of  directors  for  said  school  corporation,  ♦  ♦  •  and 
when  so  organized  shall  not  be  reduced  to  less  than  sixteen 
sections  unless  dissolved  as  provided  by  this  act." 

The  district  was  organized  under  the  provisions  of  this 
section.  It  is  conceded  that  every  provision  of  the  statute 
was  complied  with,  except  in  the  two  particulars  upon  which 
plaintiff  predicates  his  right  to  maintain  this  action,  and  to 
the  relief  prayed  for. 

The  first  contention  of  the  plaintiff  is  that  the  district 
as  proposed  and  organized,  contained  less  territory  than  is 
contemplated  by  the  statute. 

From  a  reading  of  the  statute,  it  will  be 

^'  SCHOOL^  Dis-^       noted  that  the  pi-oposed  territory  must  con 

soHdatdd^dis-      tain  not  less  than  16  sections,  and  that  it 

district:  shall  not  be  reduced  at  any  time  to  less  than 

"section." 

16  sections.  That  there  were  16  government 
sections  included  in  the  proposed  territory,  is  not  disputed. 
The  contention  is  that  some  of  the  included  sections  were 
fractional;  that  some  of  them  did  not  contain  640  acres; 
that  the  included  territory  was  something  over  100  acres  less 
than  16  full  sections.  This  is  the  first  ground  ^upon  which 
the  plaintiff  relies,  and  on  which  he  contends  that  the  A\^ 
trict  was  not  legally  established.  Before  the  act  herein  set 
out  was  passed,  the  law  provided  for  16  governmetit  sections. 
The  amendment  omitted  the  word  "government;"  and  this 
is  said  to  be  suggestive,  at  least,  of  an  intention  to  require, 
not  government  sections,  but  sections  containing  640  acres 
each. 
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It  is  true  that  a  full  section  contains  640  acres.  The 
word  used  here  must  be  understood  in  its  usual  and  ordinary 
sense,  and,  we  must  assume,  was  used  by  the  legislature  in 
the  sense  in  which  it  is  usually  and  ordinarily  understood 
and  used.  The  government,  in  dividing  lands,  for  conven- 
ience and  for  the  purpose  of  facilitating  sale,  divided  the 
territory  into  townships,  and  subdivided  the  townships  into 
sections.  Sun^ys  were  not  accurately  made,  but  stakes  and 
stones  were  placed  to  indicate  the  boundaries  of  sections  as 
surveyed  and  laid  out  by  the  government.  Some  of  these 
sections  overran.  Some  of  them,  though  not  reported  frac- 
tional, contained  less  than  640  acres.  The  fractional  sections 
were  caused  by  lakes  and  streams  and  reservations,  and  by 
township  lines  when  the  township  is  mofe  or  less  than  6 
miles  in  extent  in  one  or  both  dimensions.  Had  the  legisla- 
ture intended  that  each  section  to  be  included  in  the  school 
district  should  contain  not  less  than  640  acres,  we  think  it 
would,  by  apt  words,  have  expressed  this  thought.  If,  when 
it  said,  "It  shall  contain  not  less  than  16  sections,"  it  meant 
16  sections  each  containing  not  less  than  640  acres,  we  think 
it  would  have  so  expressed  itself  in  the  statute.  Inasmuch 
as  it  must  have  been  known  to  the  legislature  that  there  was 
such  a  thing  as  government  sections,  and  that  land  was  sold 
according  to  sections  and  subdivisions  thereof,  it  must  be 
that  the  legislature  meant  the  use  of  the  word  in  the  sense 
of  government  sections,  and  not  in  the  sense  contended  for 
by  appellants.  Plaintiff's  contention,  in  its  fullness,  would 
require  an  accurate  survey,  to  determine  whether,  in  the  ter- 
ritory proposed,  each  of  the  16  sections  contained  the  full 
quantum  of  land ;  and  it  would  follow  that,  though  16  gov- 
ernment sections  were  included  in  the  proposed  district,  an- 
other section  would  have  to  be  added,  in  order  to  make  the 
quantum  of  16  sections,  if,  peradventure,  the  land  ran  short 
in  its  measurement  of  640  acres  to  the  section. 

It  is  a  fact,  within  the  common  knowledge  of  men,  that 
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sections  not  recorded  as  fractional  contain  less  than  640 
acres.  If  plaintiff's  contention  should  be  adopted,  no  dis- 
trict would  be  safe  without  including  more  than  16  sections, 
lest  it  should  turn  out,  upon  an  actual  measurement,  that 
the  16  sections  included  do  not  contain  a  quantum  of  land 
in  the  aggregate  amounting  to  16  times  640  acres.  As  bear- 
ing upon  this  question,  see  Brovm  v.  Hardin,  21  Ark.  324; 
HazehjoQod  r.  Rogan,  95  Tex.  295. 

We  think  the  contention  of  plaintiff,  based  upon  the 
fact  that  the  16  sections  included  in  this  district  did  not 
contain  in  the  aggr^ate  16  times  640  acres,  cannot  be  sus- 
tained. 

The  second  proposition  is  that  ill^al  votes  were  cast 
at  the  election. 

It  appears  that  there  were  56  ballots  cast,  in  all.    The 

returns  from  the  election  show  that  there 

^'  nSSSuS?"         were  29  votes  for,  and  27  against,  the  pro- 

on .  a  op  on.    ^^^^^^  district.  It  is  claimed  that  there  were  2 

illegal  votes  cast.    It  appears  that  one  Lumen  Van  Pelt  and 
one  Nick  Curry  voted  at  this  election.    It  does  not  appear 
affirmatively,  from  direct  testimony,  how  these  persons  voted. 
If  both  these  votes  were  cast  in  favor  of  the  consolidated 
district,  and  are  rejected  because  they  are  illegal,  then  it 
would  leave  the  vote  a  tie  for  and  against  the  proposed  dis- 
trict.   Curry  was  not  a  legal  voter.    He  was  born  in  Italy ; 
came  to  this  country'  when  he  was  a  child ;  and  was  adopted 
by  a  citizen  of  the  United  States,  when  still  a  child.    It  does 
not  appear  that  his  father  was  ever  naturalized.    The  adop- 
tion did  not  have  the  effect  of  naturalizing  the  child.    The 
naturalization  of  a  father  operates  to  confer  the  rights  of 
citizenship  upon  the  minor  child  who  is  dwelling,  at  the 
time  of  the  father's  naturalization,  within  the  jurisdiction 
of  the  United  States,  or  who  dwells  within  the  jurisdiction 
subsequent  to  the  father's  naturalization,  and  during  his 
own  minoritv.    See  Conover  v.  Old,  80  N.  J.  L.  535  (77  Atl. 
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1070).  This  is  the  only  provison  for  the  naturalization  of  a 
child  by  operation  of  law  that  can  be  suggested  to  cover  the 
case  here.    It  does  not  do  it. 

It  appears  that  this  Nick  Curry  voted  in  good  faith; 
that  he  believed  he  was  a  citizen  and  entitled  to  vote;  that 
he  was  present  at  the  voting  place  on  the  day  of  election. 

It  appears  that  he  was  opposing  the  consoli 
*  privuege  of        dated  district.     He  admitted  that  he  voted, 

secrecy  as  to 

how  elector        but  refused  to  tell  how  he  voted, — claimed 

votes.  ' 

his  privilege.  The  court  sustained  his  claim 
of  privilege,  and  in  this  we  think  the  <;ourt  was  in  error.  A 
legal  voter  has  a  right  to  claim  the  privileges  of  secrecy. 
While  one  who  votes  illegally  cannot  be  compelled  to  state 
whether  he  voted  or  not,  yet  if  he  admits  that  he  voted,  as 
this  witness  did,  he  has  no  protection  under  the  rule  of  se- 
crecy, and  may  be  compelled  to  state  how  he  voted.  9  Rul- 
ing Case  Law,  Section  142,  under  head  of  "Elections,"  and 
cases  cited. 

The  general  rule  is  that,  in  order  to  defeat  an  election, 
it  must  appear  that  the  successful  ticket  receives  such  a 
number  of  improper  votes  that,  if  rejected,  the  majority 

would  be  brought  down  below  that  necessary 
'  bow  one    '         to  an  election.    There  is  no  question  that  the 

voted 

voter  himself  is  in  the  best  position  to  know 
just  how  he  voted.  Curry,  being  an  illegal  voter,  the  court 
should  have  required  him  to  state,  how  he  voted.  This  fact," 
however,  may  be  proven  by  circumstances,  as  well  as  by  di- 
rect testimony  of  the  witness.  A  majority  of  the  legal  votes 
in  favor  of  the  proposed  district  is  suflScient.  Omitting 
Gurry's  vote  as  illegal,  there  were  but  55  votes  cast.  The 
record  discloses,  to  our  satisfaction,  that  Curry  voted  against 
the  district.  This  would  leave  but  26  votes  against  the  dis- 
trict, which,  taken  from  55,  would  leave  29  for  the  district. 
The  finding  that  Curry  waa  an  illegal  voter  does  not  destroy 
the  efficacy  of  the  legal  votes  cast.    Assuming  that  all  the 

Vol.  183  lA.— 49 
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other  votes  were  legal^  the  record  standB,  at  this  point,  29 
for  to  26  against. 

As  to  Van  Pelt,  the  record  discloses  that  he  was  a  qual- 
ified voter;  that  he  was  living  in  the  district  at  the  time  he 
voted.    It  is  claimed)  however,  that  he  was  only  temporarily 

there;  that  his  home  and  voting  place  were 
^'  midence!* '         outside  this  proposed  consolidated  district. 

The  record  on  this  point  discloses  that  he  is 
a  single  man ;  that  he  was  working  for  one  Olaus ;  that,  when 
he  presented  himself  at  the  polls,  he  was  asked  the  question, 
"Where  do  you  reside?"  and  he  said,  "With  Mr.  Glaus."  Mr. 
Clauses  home  was  within  the  consolidated  district.  Claus, 
having  been  called,  testified,  in  substance,  that  Van  Pelt 
worked  for  him  during  February  and  March  preceding  the 
election, — ^worked  by  day's  wages;  that,  when  he  wasn't 
busy  at  carpenter  work,  he  was  working  as  a  farm  hand,  or 
any  other  labor  he  could  get.    He  testified : 

"I  think  he  began  working  for  me  the' first  of  January, 
as  a  farm  hand,  doing  chores,  and  feeding  cattle,  and  then 
built  the  hog  house  for  me.    While  he  was  doing  all  this 
work,  he  boarded  and  slept  at  my  house,  and,  as  far  as  I 
know,  that  was  his  place  of  residence,  or  home,  at  that  time. 
I  have  known  of  him  being  hired'  out  in  the  same  general 
capacity  and  staying  other  places  as  he  did  at  my  place, 
ever  since  he  has  been  of  age.    It  was  his  custom  to  stay  or 
board  and  room  and  make  his  headquarters  and  home  where 
he  was  working.    He  was  at  my  place  during  February  and 
March,  doing  carpenter  work;  built  a  hog  house.    He  first 
came  to  help  me  with  some  other  work,  chores  and  other 
work  on  the  farm,  and  fed  cattle.    That  was  in  the  winter, 
before  he  commenced  building  the  hog  house.    He  got  his 
board  and  some  money  besides.    I  know  he  didn't  drive  back 
and  forth  from  my  home  every  week.    He  was  more  than  a 
month  building  the  hog  house.    He  was  there  before  that,  six 
weeks,  feeding  the  cattle  and  doing  chores." 
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True,  this  witness  says  that  the  father  and  mother  lived 
about  three  miles  from  his  place,  and  outside  the  district ; 
that  the  young  man  was  seen  frequently  going  to  his  father's 
house;  but  there  is  no  substantial  evidence  that  he  made  his 
home  at  his  father's  home;  that  he  made  his  home  at  any 
other  place  than  the  place  where  he  was  working,  as  testified 
to  by  Mr.  Clans.  There  is  some  opinion  evidence  that  his 
home  was  at  his  father's  place,  but  the  opinions  are  not 
based  upon  a  knowledge  of  any  substantive  fact.  The  bur- 
den was  on  the  plaintiff,  and  we  think  he  did  not  carry  it 
to  a  successful  issue.  We  think  that  Van'Pelt  was  a  legal 
voter.  There  is  no  evidence  which  way  he  voted.  The  young 
man  was  28  years  of  age.  Ever  since  he  was  a  boy,  he  had 
been  doing  for  himself;  had  been  living  where  his  work  re- 
quired him  to  live.  There  is  no  substantive  evidence  that 
he  made  his  home  with  his  parents  after  his  majority.  His 
home  was  where  he  was  living.  It  is  not  necessary  that  it 
be  a  permanent  home^  The  inquiry  is,  Where  was  his  home 
at  the  time  he  cast  the  vote  in  question  ? 

On  the  whole  record,  we  find  no  ground  for  interfering 
with  the  judgment  of  the  court  below,  and  it  is — Affirmed. 

Preston,  0.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Fred  W.  Powers,  Trustee,  Appellee,  v.  Maytag-Mason 

Motor  Company,  Appellant. 

MOBTOAQES:    Foreclosure — ^Who  May  Pnrcbase  Trust  Property.    A 

bona-flde  foreclosure  sale  of  trust 'property,  made  In  full  com- 
pliance with  the  order  of  court,  is  not  Invalid,  even  though  the 
property  be  sold  for  less  than  its  value,  because  the  purchaser 
is  a  corporation  of  which  the  trustee  is  an  officer  and  stock-' 
holder. 

Appeal  from  Black  Hawk  District  Court. — Chas.  W. 

MuLLAN,  Judge. 
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March  12,  1918. 

Rbhbaring  Denied  May  17,  1918. 

Appeal  from  an  order  overruling  a  motion  to  set  aside 
a  receiver's  sale.  The  facts  are  stated  in  the  opinion. — Af- 
firmed. 

John  T,  Sullivan  and  Mason  d  Dyer,  for  appellant. 

Williams  &  Cla/rk,  for  appellee. 

Stevens,  J.— The  defendant,  Mason  Motor  Company, 
formerly  the  Maytag-Mason  Motor  Company,  is  a  corporation 
organiaed  under  the  laws  of  Iowa  for  the  manufacture  and 
sale  of  automobilep,  and  having  its  principal  place  of  busi- 
ness at  Waterloo  in  this  state.  Prior  to  the  time  it  changed 
its  name,  and  on  the  14th  day  of  December,  1911,  it  executed 
bonds  in  the  aggregate  amount  of  |150,000,  and,  to  secure 
the  payment  thereof,  executed  a  trust  deed  upon  certain  real 
property  in  the  city  of  Waterloo,  its  machinery,  raw  mate- 
rial, and  other  personal  property,  to  the  plaintiff  herein,  aa 
trustee. 

On  the  6th  day  of  October,  1913,  plaintiff  filed  a  petition 
in  the  office  of  the  clerk  of  the  district  court  of  Black  Hawk 
County,  praying  judgment  on  said  bonds  in  the  sum  of  f  100,- 
000,  and  a  decree  foreclosing  said  trust  deed.  The  defend- 
ant waived  notice,  entered  its  appearance,  and  admitted  the 
allegations  of  plaintiff's  petition;  whereupon,  the  court  en- 
tered an  order  appointing  Tra  J.  Hoover  receiver,  with  au 
thority  to  take  full  and  immediate  possession  of  all  of  de- 
fendant's property,  and  to  continue  its  business  in  such  man 
ner  as  he  deemed  for  the  best  interest  of  defendant,  its 
shareholders  and  creditors,  and,  by  consent  of  the  parties, 
was  further  authorized  to  borrow  money  and  issue  receivers 
certificates  in  the  sum  of  f  5,000.  The  court  further,  in  said 
order,  directed  the  receiver  to  apply  the  amount  borrowed 
and  the  net  income  derived  from  said  business  to  the  pay- 
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ment  of  certain  specified  indebtedness.  On  July  28,  1915, 
final  judgment  was  entered  against  the  defendant  for  the 
sum  of  f  118,260  and  costs,  and  the  foreclosure  of  said  trust 
deed  was  decreed.    Hoover  was  continued  as  receiver. 

The  decree  is  somewhat  lengthy,  and  contained  manj 
findings  respecting  the  indebtedness  of  defendant,  and  di- 
rected the  receiver!  to  sell  its  property  at  public  sale,  after 
having  first  published  notice  of  the  time  and  place  of  said 
sale  for  four  consecutive  weeks  in  two  newspapers  published 
at  Waterloo,  said  sale  to  take  place  upon  the  premises  of 
defendant  company.  The  decree  further  authorized  the  re- 
ceiver to  sell  said  propei-ty  without  appraisal,  but  at  not 
less  than  |35,000.  After  due  publication  in  the  manner 
provided  in  said  decree,  on  the  8th  day  of  September,  1915, 
the  receiver  sold  said  property  to  the  Black  Hawk  Improve- 
ment Company,  a  corporation  doing  business  at  Waterloo, 
for  the  sum  of  f35,000;  and  on  the  17th  day  of  September, 
said  sale  was  duly  approved  by  the  court.  No  objections  or 
exceptions,  up  to  this  time,  were  filed  by  the  defendant  or 
other  appellants  herein ;  but,  on  the  30th  day  of  December, 
1915,  the  defendant  corporation  moved  the  court  to  set  aside 
the  deed  and  the  approval  of  the  receiver's  sale,  on  the 
ground  that,  while  the  purchaser  at  said  sale  was  ostensibly 
the  Black  Hawk  Improvement  Company,  the  real  purchaser 
was  the  plaintiff  herein,  and  that,  as  trustee,  he  had  no 
right  to  purchase  said  property  at  said  sale. 

Tjater,  Edward  R.  Mason,  who  was  president  of  defend- 
ant corporation,  filed  a  motion  in  the  ofllce  of  the  clerk  of 
the  district  court  of  Black  Hawk  County,  allegin":,  in  sub- 
Btance,  that  he  was  personally  held  as  accommodation  en- 
dorser upon  an  f  11,000  note  of  the  defendant's,  payable  to 
the  Black  Hawk  National  Bank,  the  payment  of  which  was 
further  secured  by  a  large  amount  of  the  first  mortgage 
bonds  of  the  defendant,  which  bonds  were  secured  by  the 
trust  deed  above  referred  to,  and  asking  that  said  note  be 
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paid  out  of  the  proceeds  of  the  property  of  defendant.  Later, 
defendant  and  Edward  R.  Mason  amended  the  motions  pre- 
viously filed,  alleging,  in  addition  to  the  matters  therein  set 
forth,  that  Fred  W.  Powers,  the  plaintiff  herein,  was,  at 
the  time  of  the  receiver's  sale,  a  stockholder,  isecretary,  and 
a  member  of  the  board  of  directors  of  the  Black  Hawk  Im- 
provement Company,  and  also  a  member  of  the  board  of  di- 
rectors, and  president,  of  the  Black  Hawk  National  Bank, 
and  largely  interested  in  each  of  said  corporations,  and  in 
the  property  purchased  at  said  receiver's  sale.  On  July  21, 
1916,  the  Black  Hawk  Improvement  Company  filed  a  peti- 
tion of  intervention,  alleging  that  the  receiver's  sale  wag 
conducted  by  one  Ira  J.  Hoover,  a  wholly  disinterested  per- 
son ;  that  it  purchased  said  property  in  good  faith,  at  public 
sale,  with  the  knowledge  and  consent  of  the  defendant  cor 
poration  and  of  Edward  R.  and  Fannie  K.  Mason  and  W.  B. 
Wallis;  that,  notwithstanding  the  knowledge  of  said  parties 
of  the  relation  of  the  plaintiff  to  the  Black  Hawk  Improve 
ment  Company,  no  exception  was  taken  or  objection  made 
thereto  until  after  the  sale  had  been  consummated  and  ap- 
proved by  the  court. 

Upon  final  hearing,  the  court  overruled  the  motion  of 
appellants  herein,  from  which  ruling  this  appeal  was  taken. 

It  is  admitted  by  plaintiff  that  he  sustained  the  relation 
to  the  Black  Hawk  Improvement  Company  and  the  Black 
Hawk  National  Bank  claimed  by  appellant.  He  was  ex- 
amined as  a  witness  by  counsel  for  defendant,  conceminj 
his  interest  in  the  bank  and  the  Improvement  Company,  and 
as  to  the  part  taken  by  him  in  the  purchase  of  the  property 
at  the  receiver's  sale.  It  appears  from  this  evidence  that  the 
Improvement  Company  raised  at  least  a  portion  of  the 
money  to  pay  for  the  property  purchased  by  selling  a  part 
thereof;  that  it  purchased  preferred  claims  against  defend- 
ant at  a  discount,  and  otherwise  financed  the  deal.  Edward 
B.  Mason  testified  that  he  did  not,  on  the  day  of  the  sale, 
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know  that  plaintiff  was  a  stockholder  or  otherwise  inter- 
ested in  the  affairs  of  the  Black  Hawk  Improveipent  Com- 
pany, but  admitted  that  he  was  fully  informed  upon  this 
point  on  the  same  day  by  one  of  plaintiff's  attorneys,  and 
that  the  Improvement  Company  would  have  to  borrow  the 
money  to  consummate  the  purchase. 

Neither   fraud  nor  collusion   on  the  part  of  plaintiff 
or  the  receiver  is  allied  or  claimed  by  appellants  in  the  mo- 
tions filed,  or  in  argument  in  this   court.     It   is,    however, 
urged  by  counsel  for  appellant  that  plaintiff,  as  trustee,  had 
no  right  to  purchase  the  property  at  the  receiver's  sale,  or 
to  be  interested  in  any  way,  directly  or  indirectly,  therein ; 
and  that,  while  the  negotiation  for  the  purchase  of  said 
property  was  conducted  in  the  name  of  the  Black  Hawk 
Improvement  Company,  plaintiff  was  the  real  party  in  in- 
terest and  purchaser  at  said  sale;  and  that  said  purchaser 
holds  said  property  in  trust  for  the  benefit  of  the  bondhold- 
ers; and  that  the  sale  should  be  set  aside,  or  such  purchaser 
required  to  account  to  the  bondholders  for  the  reasonable 
value  thereof.     That  a  trustee  may  not  purchase  at  a  sale 
of  trust  property,  is  too  well  settled  for  discussion.    He  can- 
not be  at  the  same  time  vendor  and  vendee,  nor  can  he  repre- 
sent himself  in  opposite  or  conflicting  interests.    As  vendor, 
he  must  sell  as  high  as  possible,  and  as  purchaser,  he  would 
naturally  buy  as  cheaply  as  possible. 

If  the  evidence  in  this  case  revealed  that  the  plaintiff 
was,  in  fact,  the  purchaser  of  said  property,  or  that,  by  fraud 
or  collusion  with  the  receiver,  using  the  Black  Hawk  Im- 
provement Company  as  a  pretense,  he  actually  purchased 
said  property  for  his  own  use  and  benefit,  a  different  case 
might  be  presented  for  our  decision.  As  the  record  appears 
in  this  court,  the  receiver,  an  oflBcer  of  the  court,  was  wholly 
disinterested,  and  acting  under  its  specific  direction  and  with 
its  approval,  and  there  is  no  suggestion  of  collusion  on  his 
part  with  the  plaintiff  or  other  oflScers  of  the  Black  Hawk 
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Improvement  Company.  The  Improvement  Company  is  a 
corporation,  and,  so  far  as  the  evidence  shows,  purchased  the 
property  in  good  faith  in  its  own  name,  and  became  the 
owner  thereof;  and  the  only  interest  of  plaintiff  therein  was 
as  a  shareholder  and  official.  The  sale  was  to  the  corpora- 
tion; and,  while  it  is  possible  that  the  property  was  pur- 
chased for  less  than  it  was  worth,  it  was  sold  to  the  highest 
bidder,  after  full  publicity  had  been  given  of  the  time  and 
place  of  the  sale.  The  legal  principle  urged  by  counsel  for 
appellant  is,  as  above  stated,  entirely  sound;  but  the  facts 
of  this  case  do  not  warrant  its  application.  The  trial  court 
that  signed  the  order  appointing  a  receiver,  the  final  decree, 
and  approved  the  receiver's  report  of  sale,  and  directed  him 
in  the  application  of  the  proceeds  thereof  to  the  payment  of 
the  indebte<iness  of  defendant,  also  overruled  the  motion  in 
question. 

We  can  reach  no  other  conclusion  herein  than  that  the 
plaintiff  did  not  purchase  the  property  at  the  receiver's  sale, 
but  that  same  was  x)nrchaseii  by  the  Black  Hawk  Improve- 
ment Company,  a  separate  and  distinct  entity,  to  which 
plaintiff  sustained  only  the  relation  of  a  shareholder  and 
officer.  The  i-uling  of  the  lower  court  upon  the  motion  was 
correct,  and  should  be  and  is — AffirmeiL 

Preston,  O.  J.,  Evans  and  Gaynor,  JJ.,  concur. 


Stella  B.  Rommel,  Appellant,  v.  National  Travelers 

Benefit  Association,  Appellee. 

INSUBANCE:  ''Obvious  Bisk  of  Danger."  "Exposure  to  obyioos 
1  risk/'  within  the  meaning  of  a  policy  of  insurance,  is  shown 
as  a  matter  of  law,  under  Instant  record,  which  deals  witli 
the  act  of  the  insured  In  attempting  to  cross,  in  a  rowboat,  a 
swollen  and  turbulent  stream,  for  the  purpose  of  reaching  and 
destroying  an  ice  gorge. 
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INSUBANCE:  Dangers  Incident  to  Occupation.  Concede,  arguendo, 
2  that  a  clause  in  a  policy  of  Insurance  providing  for  limited 
liability  in  case  of  death  from  exposure  to  "obvious  dangers" 
has  no  application  to  dangers  attending  the  official  duties  of  the 
insured,  yet  manifestly  such  concession  becomes  immaterial 
when,  at  the  time  of  the  exposure  in  question,  the  insured  was 
performing  a  non-official  act. 

Appeal  from   Mahaska  District   Court. — Henry    Silwold, 

Judge. 

February  16,  1918. 

Rehearing  Denied  May  17,  1918.  J 

Action  upon  a  policy  of  insurance  for  |5,000  death  bene- 
fits. The  court  directed  the  jury  to  return  a  verdict  in  favor 
of  the  plaintiff  for  flOO.  Plaintiff  appeals.  The  facts  are 
fully  stated  in  the  opinion. — Affirmed. 

Thomas  J.  Bray  and  J.  0:  Shifflett,  for  appellant. 

BurreU  &  Devitt  and  Carr^  Carr  d  Evans,  for  appellee. 

Stevens,  J. — I.  Arthur  E.  Rommel,  at  the  time  of  his 
death,  which  occurred  on  the  26th  day  of  February,  1916,  by 
drowning,  held  a  certificate  of  membership  in  the  National 

Travelers  Benefit  Association,  of  Des  Moines, 
obvious'  risk        lowa,  by  the  terras  of  which  the  association 

of   danger. 

agreed,  in  case  of  death  by  accident,  to  pay 
Stella  B.  Rommel,  his  wife,  and  plaintiff  herein,  the  sum  of 
f  5,000.    The  policy,  however,  provided : 

"This  policy  shall  not  cover  •  •  ♦  injuries  occa- 
sioned by  *  *  *  exposure  to  obvious  risk  *  *  *  to 
an  amount  exceeding  f  100." 

The  circumstances  surrounding  his  death  are,  in  sub- 
stance, as  follows : 

Mr.  Rommel  was  county  engineer  of  Mahaska  County; 
and,  an  ice  gorge  having  formed  in  the  Des  Moines  River 
near  Oskaloosa,  causing  the  channel  to  become  obstructed 
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and  the  flood  waters  to  flow  over  the  adjacent  bottom  land, 
he,  with  some  companions,  attempted  to  destroy  the  gorge  by 
the  use  of  dynamite.  The  river  is  described  by  some  of  the 
witnesses  as  having  two  channels,  one  a  quarter  of  a  mile  in 
width,  and  another,  between  a  knoll  or  elevation  of  land,  re- 
ferred to  in  the  evidence  as  an  island,  and  an  ice  gorge  be- 
yond. The  latter  channel  was  about  130  to  200  feet  in 
width,  but  the  distance  from  the  island  to  the  gorge,  the 
way  deceased  and  Thomas  went,  was  about  300  feet. 

On  the  day  in  question,  deceased,  with  Mr.  Buggenberg, 
Mr.  Reynolds,  and  Mr.  Thomas  as  companions,  rowed  across 
the  first  channel  to  the  island  in  two  small  boats,  but  onlv 
Rommel  and  Thomas  attempted  to  cross  the  channel  from 
the  island  to  the  ice  gorga     They  appear  to  have  crossed 
the  first  channel  to  the  island  without  serious  difficulty. 
The   witnesses   described   the   channel   between    the   island 
and  the  gorge  as  containing  many  trees  and  shrubs,  and  the 
water  as  flowing  very  swiftly.     This  is  also  indicated  by  the 
difficulty  encountered  by  Thomas  and  the  deceased  in  launch- 
ing the  boat  for  the  trip.    The  other  two  men  assisted  them 
ux  getting  into  it ;  and  an  oar,  placed  in  the  water  by  Thomas 
for  the  purpose  of  holding  the  boat,  was  immediately  carried 
to  the  surface  bv  the  swiftness  of  the  stream.     In  crossing 
this  channel,  they  abandoned  their  oars,  and  propelled  the 
boat  by  taking  hold  of  trees  and  forcing  it  with  their  feet. 
The  same  method  was  pursued  in  attempting  to  return  to  the 
island;  but,  when  deceased  took  hold  of  a  tree,  one  end  of 
the  boat  tipped,  and  passed  from  under  him.    His  compan- 
ion, who  testified  that  the  water  was  not  very  swift  at  the 
point  where  this  occurred,,  adjusted  the  boat,  enabling  Rom- 
mel to  get  into  it,  and  they  proceeded  on  their  way  toward 
the  island.    Deceased  again  took  hold  of  a  tree,  causing  one 
end  of  the  boat  to  settle  and  again  pass  out  from  under 
him.     Thomas  then  grabbed  the  same  tree,  and  the  boat 
passed  from  under  them  beyond  their  reach.     Thomas  up- 
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parently  had  a  secure  hold  on  the  tree;  while  deceased,  for 
a  time,  held  on  to  Thomas,  the  latter  assisting  him  by  hold- 
iBg  Onto  his  coat  collar. 

Ruggenberg  and  Reynolds,  who  remained  on  the  island, 
observing  their  peril,  went  to  the  opposite  site  of  the  island 
for  the  other  boat,  which  they  dragged  to  the  channel  be- 
tween the  island  and  the  gorge;  but,  on  account  of  the 
swiftness  of  the  water,  were  unable  to  launch  the  same  or 
render  any  assistance  to  the  parties.     In  the  meantime, 
Rommel  had  loosed  his  hold  upon  Thomas,  and  drifted  down 
stream  to  a  point  where  his  body  was  later  found.    Several 
hours  latfer,  a  young  man,  who  was  an  experienced  boat- 
man, rescued  Thomas  from  the  tree,  and  took  him  to  the 
island,  where  the  parties  remained  until  the  following  morn- 
ing,  when   they   returned  to  the  shore  from   which   they 
started  the  day  before.    The  young  man  who  rescued  Thomas 
brought  with  him  some  ropes,  one  of  which  he  attached  to 
the  boat,  and  the  same  was  held  by  the  men  on  the  island, 
while  he  crossed  the  channel  to  a  point  near  where  Thomas 
was,  and  threw  a  trot-line,  attached  to  a  rope,  to  him,  who 
tied  the  end  of  the  rope  to  the  tree,  and  by  the  use  thereof 
reached  the  boat.    In  returning,  the  oars  were  not  used,  and 
the  party  in  charge  of  the  boat  pulled  it  ashore  by  holding  to 
the  rope,  one  end  of  which  was  fastened  on  the  shore,  and 
the  other  to  the  tree  from  which  Thomas  had  been  rescued. 
Reynolds  and  Ruggenberg  both  declined  to  cross  the  channel 
from  the  island  to  the  gorge,  evidently  on  account  of  the 
dangerous  appearance  thereof ;  and  there  was  some  evidence 
that  Mr.  Rommel  stated,  before  going  to  the  river,  that  it 
was  a  useless  and  dangerous  undertaking  to  attempt  to 
destroy  the  gorge  by  the  use  of  dynamite;  and  one  witness 
testified  that  he  cautioned  him  against  going;  on  account  of 
the  hazard  involved.    It  is  contended  by  counsel  for  appel- 
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2.  insdbanch:  ^^^t:  (a)  That  deceased  was,  at  the  time 
dSf  ?o  occu-  ^^  was  drowned,  engaged  in  the  performance 
pation.  qj  j^.g  ^ijijgg  as  county  engineer,  and  that 

whatever  risk  was  involved  therein  was  incident  thereto; 
(b)  that  the  case  presented  a  question  of  fact  for  the  jurj, 
and  that  the  court  erred  in  directing  a  verdict  in  favor  of  the 
plaintiff  for  |100. 

Appellee,  for  defense,  relies  upon  the  provision  of  the 
policy  above  quoted.  The  evidence  is  conflicting  as  to  some 
minor  details,  but  not  as  to  the  more  important  facts  in- 
volved. While  the  county  engineer  performs  his  duties  un 
der  the  direction  of  the  board  of  supervisors,  they  are,  never- 
theless, prescribed  by  statute.  The  evidence  does  not  show 
that,  at  the  time  in  question,  deceased  was  engaged  in  the 
performance  of  his  duties  as  county  engineer,  or  that  he  was 
acting  under  the  direction  or  command  of  the  board  of  super- 
visors. Whatever  he  did  was  voluntary  on  his  part,  but  with 
the  knowledge  and  apparent  acquiescence  of  the  board  of 
supervisors.  There  was  testimony  tending  to  show  that  de- 
ceased was  importuned  by  various  persons  affected  by  the 
flood  to  do  something  to  relieve  the  situation,  and  that  his 
efforts  were  inspired  rather  more  by  these  importunities  and 
the  desire  to  be  relieved  therefrom  than  by  the  necessity  of 
performing  official  duties.  It  is  quite  clear  that  the  risk  as- 
sumed by  deceased  was  not  incident  to  his  office  or  occupa- 
tion. Section  1527-s3,  Supplemental  Supplement,  1915,  and 
following  sections. 

IT.  That  the  deceased  entered  upon  a  dangerous  ven- 
ture, when  he  aud  Thomas  undertook  to  cross  the  channel 
between  the  island  and  the  ice  gorge,  conclusively  appears 
from  the  situation  as  described  by  the  witnesses,  and  the  un- 
fortunate consequences  that  followed.  This  alone  will  not, 
however,  prevent  plaintiff's  recovery.  The  risk  assumed,  to 
defeat  recovery,  must  have  been  an  obvious  one.  The  ex- 
ception contained  in  the  policy  is  for  "injuries  occasioned 
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by  exposure  to  obvious  risk,"  The  word  "obvious,"  as  used 
in  this  connection,  must  be  given  its  common  or  generally  ac- 
cepted meaning,  which,  as  given  by  Webster,  is,  "easily  dis- 
covered, seen  or  understood ;  readily  perceived  by  the  eye  or 
the  intellect;  plain,  evident,  apparent.'*  Combs  v.  Colonial 
Casualty  Co.,  73  W.  Va.  473  (80  S.  E.  779) ;  The  Sikh,  (D. 
C.)  175  Fed.  869.  In  Small  v.  Trwoelers  Protective  Assn., 
118  Ga.  900  (45  S.  E.  706) ,  the  court  said : 

"The  words  ^obvious  risk'  designate  not  only  a  risk 
which  may  be  readily  perceived  by  the  eye  or  senses,  but  also 
one  that  may  be  perceived  by  the  intellect."  Diddle  v.  Con- 
tinental CasuoHif  Co.,  65  W.  Va.  170  (63  S.  E.  962). 

This  court,  in  Correll  v.  National  Accident  Society,  139 
Iowa  36,  defined  an  apparent  danger  as  follows : 

"  'An  apparent  danger*  is  one  which  is  capable  of  being 
seen  or  otherwise  comprehended  through  the  medium  of  the 
senses.  Webster's  Dictionary;  Century  Dictionary.  And 
to  constitute  a  voluntary  or  unnecessary  exposure,  the 
danger  must  either  have  been  known  to  the  insured  in  fact, 
or  one  which,  in  the  exercise  of  his  faculties  as  an  ordinarily 
prudent  person,  should  in  reason  have  been  known  to  him." 

And  in  Jones  v.  United  States  Mut.  Ace.  Assn.,  92  Iowa 
652,  655,  it  is  said  that  the  acts  of  the  injured  must  have 
been  such  as  reasonable  and  ordinary  prudence  would  pro- 
nounce dangerous.  For  the  rule  as  stated  in  other  jurisdic- 
tions, see  Small  v.  Travelers  Protective  Assn.,  supra ;  Comhs 
V.  Colonial  Casualty  Co.,  supra ;  National  Life  d  Ace.  Ins. 
Co.  V.  Lokey,  166  Ala.  174  (52  So.  45) ;  Diddle  v.  Continental 
Casualty  Co.,  supra;  ShevUn  v.  American  Mut.  Ace.  Assn., 
94  Wis.  180  (36  L.  R.  A.  52)  ;  Garcelon  v.  Commercial  Trav. 
Ace.  Assn.,  195  Mass.  531  (81  N.  E.  201) ;  Rehma/n  v.  Oenerat 
Ace.  Ins.  Co.,  217  Pa.  518  (66  Atl.  859)  ;  Price  v.  Standard 
lAfe  &  Ac<^.  Ins.  Co.,  92  Minn.  238  (99  N.  W.  887). 

The  question,  presented,  therefore,  is :  Was  the  hazard 
or  risk  assumed  by  deceased  obvious,  or  so  apparent  to  a  rea- 
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sonablj  prudent  and  cautious  person  that  it  can  be  said^  as 
a  matter  of  law,  that  reasonable  minds  would  not  differ  ib 
respect  thereto?  If  the  risk  was  so  plain,  apparent,  and 
obvious  that  it  would  have  been  readily  perceived  or  ob- 
served by  an  ordinarily  prudent  and  cautious  person,  then 
a  verdict,  if  returned  in  favor  of  plaintiff  for  the  full  amount 
in  the  policy,  could  not  be  permitted  to  stand.  The  burden 
of  proof  to  show  that  death  resulted  from  exposure  to  obvi- 
ous risk  was  on  the  defendant.  It  was  shown  by  the  evi- 
dence that  there  was  a  small,  false  bank,  apparently  only  a 
few  inches  in  height,  a  short  distance  above  the  point  where 
the  accident  occurred,  over  which  the  water  was  flowing 
very  swiftly,  and  that,  when  it  reached  the  point  where  de- 
ceased caught  hold  of  the  tree,  its  velocity  was  very  great, 
and  was  estimated  by  one  of  the  witnesses  as  fifteen  miles 
per  hour.  Whether  the  judgment  of  this  witness  was  ac- 
curate or  not,  it  is  manifest,  from  the  description  of  the 
witnesses,  and  the  diflSculties  encountered  by  deceased  and 
Thomas,  that  its  velocity  was  great.  Thomas  remained  in 
the  tree  for  several  hours,  and  was  not  rescued  until  a  young 
man  who  was  an  experienced  boatman  arrived,  with  ropes 
which  were  used  in  the  rescue  in  the  maAner  above  described. 
One  of  the  witnesses  testified  that  the  delay  was  due  rather 
to  the  want  of  proper  equipment  than  to  the  danger  and  dif- 
ficulties of  reaching  Thomas;  but  after  his  rescue,  the 
parties  remained  on  the  island  until  morning,  notwithstand- 
ing that  a  crowd  of  sympathetic  people  had,  in  the  meantime, 
gathered  on  the  shore.  There  was  evidence  tending  to  show 
that  deceased  observed  and  appreciated  the  fact  that  the  un- 
dertaking was  a  dangerous  one;  and  the  board  of  supervisors 
sought  to  employ  another  person  to  destroy  the  gorge,  but 
were  unable,  apparently,  to  do  so.  One  witness  testified 
that  thirty  minutes  were  consumed  by  four  men  in  crossing 
the  first  channel,  and  that  approximately  the  same  length  of 
time  was  required  for  Thomas  and  Rommel  to  go  Jrom  the 
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island  to  the  gorge,  a  distance  of  approximately  300  feet. 
It  was  not  necessary  that  the  danger  to  deceased  of  losing 
his  life  should  have  been  immediately  apparent  to  him,  or 
the  exact  situation  fully  known  or  appreciated  by  him;  but, 
if  same  would  have  been  obvious  or  apparent  to  a  reason- 
ably prudent  and  cautious  person,  then  the  risk  assumed  in 
attempting  to  cross  from  the  island  to  the  gorge  and  re- 
turn was  obvious,  and  death  resulted,  within  the  terms  of 
the  policy,  from  exposure  to  obvious  risk. 

We  have  made  a  careful  examination  of  the  evidence, 
and  are  convinced  that  deceased  exposed  himself  to  a  hazard 
that  must  have  been  obvious  and  apparent  to  a  reasonably 
prudent  and  cautious  person ;  and  that,  upon  this  question, 
reasonable  minds  could  not  differ;  and  that,  had  a  verdict 
been  returned  in  favor  of  the  plaintiff  for  the  amount  of  the 
policy,  it  could  not  be  permitted  to  stand. 

It  is  also  urged  on  behalf  of  appellant  that  deceased 
was  an  experienced  boatman,  and  believed  from  his  expe- 
rience that  there  was  no  apparent  hazard  or  danger  in  cross- 
ing either  of  the  channels;  but  we  are  unable  to  agree  with 
this  contention.  We  think  it  apparent  that  there  was  obvi- 
ous risk,  and  that,  under  the  clause  of  the  policy  above 
quoted,  the  court  did  not  err  in  directing  a  verdict  for  plain- 
tiff for  the  smaller  sum  allowed  by  the  policy. 

The  judgment  of  the  lower  court  is,  accordingly, — 

Preston,  C.  J.,  Ladd  and  Gaynoe,  JJ.,  concur. 


State  of  Iowa  ex  rel.  A.  D.  Pugh,  Appellant,  v.  E.  T. 

Meredith  et  al.,  Appellees. 

COBPOBATIOKS:  Electlonfl — ^Non- Voluntary  Proxy.    A  proxy  Is  not 

1    rendered  non-voluntary  by  the  fact  that  the  president  of  the 

company  sent  the  stockholder  a  blank  form,  with  a  request  that 
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the  stockholder  execute  the  same.  (See  Sec.  1821-y,  Code  Snpp., 
1913.)  And  such  a  proxy  is  personal  to  the  one  to  whom  it  is 
addressed,  even  though  such  person  is  described  as  "president," 
etc.,  of  the  corporation. 

INSUBANCE:  Elections — Solicitation  of  Proxies.    Whether  the  pres- 

2  ident  of  an  insurance  company  is  an  "agent, ^'  within  the  prohi- 
bition of  Sec.  1821-y,  Code  Supp.,  1913,  relating  to  solicitation 
of  proxies,  quaere. 

OOBPOBATIONS:     Elections — ^Improper  Solicitation  of  Proxy.     A 

3  vote  cast  at  a  stockholders'  meeting,  under  a  proxy  which  the 
stockholder  voluntarily  executed,  is  in  no  manner  invalidated 
by  the  fact  that  the  person  to  whom  the  proxy  was  given  was 
guilty  of  criminal  solicitation  in  obtaining  the  proxy.  (See  Sec 
1821-y,  Code  Supp.,  1913.) 

Appeal  from  Polk  Diatriot  Court. — Charles  A.   Dudley, 

Judge. 

May  17, 1918. 

The  opinion  states  the  nature  of  the  case  and  the  mate- 
rial facts. — Affirmed. 

A.  D.  Pughy  for  appellant. 

Sidney  J.  Dillon,  for  appellees. 

Weaver,  J. — The  National  Life  Association  is  a  corpora- 
tion doing  a  business  of  life  insurance  at  Des  Moines,  Iowa. 
Its  articles  of  incorporation  provide  for  the  election  of  one 
member  of  its  board  of  directors  at  each  annual  meeting. 
Each  person  insured  in  the  association  is  a  member,  entitled 
to  one  vote,  either  in  person  or  by  proxy,  for  each  f  1,000  of 
insurance  carried  by  him.  At  the  annual  meeting  and  elec- 
tion held  in  January,  1916,  the  defendant  E.  T.  Meredith 
and  the  relator,  A.  D.  Pugh,  were  the  only  candidates  for 
election  to  the  board  of  directors.  The  votes  were  as  fol- 
lows :  For  the  relator,  31  votes  cast  by  members  in  person 
and  216  rotes  cast  by  proxies;  and  for  Meredith,  45  votes 
'cast  by  members  in  person  and  1,100  votes  cast  by  proxies. 
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On  behalf  of  each  candidate,  objections  were  raised  to  the 
validity  of  the  proxies  held  by  or  for  the  other ;  but  the  votes 
were  east  and  canvassed  as  above  indicated,  and  Meredith 
declared  elected.  Pursuant  to  such  election,  Meredith  has 
been  and  is  recognized  as  a  member  of  the  board,  and  is  act- 
ing in  that  capacity.  The  relator,  claiming  to  have  been 
elected,  demanded  admission  to  the  board  as  a  member  and 
offered  to  qualify  as  such,  but  the  demand  and  offer  were  re- 
fused; whereupon  he  instituted  this  action  in  the  nature  of 
quo  warranto^  to  test  the  validity  of  the  election  and  settle 
the  disputed  right  to  said  oflSce. 

Stated  as  briefly  as  practicable,  the  plaintiff  claims  that 
the  31  votes  received  by  him  from  members  in  person  and  the 
additional  216  cast  for  him  by  proxy  were  all  valid  and  legal, 
and  should  be  counted  in  his  favor.  BBe  admits  the  validity 
of  the  45  votes  cast  for  Meredith  by  members  in  person,  but 
denies  the  validity  of  the  1,100  votes  cast  for  the  latter  by 
proxy.  The  alleged  grounds  for  such  objection  are  as  fol- 
lows: 

1.  That  the  proxies  were  given  to  James  P.  Hewitt,  in 
his  official  capacity  as  president  of  the  association,  and  there- 
fore to  the  association,  instead  of  to  a  member,  as  required 
by  the  corporate  articles  and  by-laws. 

2.  That  Hewitt,  with  other  officers  and  agents  of  the 
association,  solicited  the  proxies,  in  order  to  insure  the  elec- 
tion of  a  director  who  would  re-elect  or  retain  them  in  their 
several  positions,  and  that  Hewitt  abused  his  official  tnist 
by  demanding  the  proxies  in  his  official  capacity  and  then 
using  them  in  his  own  interest,  rather  than  in  the  interest 
of  the  association. 

3u  That  the  funds  of  the  association  were  expended  in 
procnriiig  the  proxies. 

4.  That  none  of  the  proxies  were  given  voluntarily,  but 
were  the  result  of  a  peremptory  demand  made  by  Hewitt  in 
liis  official  capacity. 

Vol.  183  I  A.— 50 
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5.  That  the  proxies  were  not  stamped  with  revenue 
stamps  and  stamps  cancelled  when  they  were  filed  with  the 
association. 

The  defendants  denied  the  several  all^ations  of  irr^u- 
larity  in  procuring  and  casting  the  votes  by  proxy  for  Mere- 
dith, They  further  deny  that  the  relator  is  a  member  of 
the  assqciation,  and  all^e  that  he  is  neither  eligible  or  quali- 
fied to  be  elected  to  its  board  of  directors. 

Th^re  was  a  trial  to  the  court,  and  judgment  entered 
dismissing  the  petition.     X^^e  relator  appeals. 

While  counsel  have  argued  several  of  the  forgoing  ob- 
jections, chief  reliance  is  placed  upon  the  proposition  that 
the  proxies  used  in  the  election  of  Meredith  were  obtained  by 
improper  solicitation.  It  appears  without  dispute  that,  on 
or  about  December  7, 1915,  and  in  anticipation  of  the  annua! 
meeting  and  election  to  be  held  on  January  18,  1916,  Mr. 
Hewitt,  with  the  assistance  of  some  of  the  officers  and  em- 
ployees of  the  association,  addressed  a  written  notice  and 
request  to  a  large  number,  and  pei^haps  all,  of  the  members 
of  the  association,  in  the  following  form: 

"National  Life  Association. 

"Des  Moines,  Iowa,  Dec.  7,  1915. 
"Dear  Member :  The  annual  meeting  of  this  association 
will  be  held  January  18,  1916.  We  would  like  to  have  you, 
as  a  policy  holder,  represented  at  this  meeting.  Will  you 
kindly  date  and  sign  your  name  to  the  attached  stamped 
proxy  card  and  mail  to  us  immediately? 

"Very  respectfully, 

"James  P.  Hewitt, 
"President  National  Life  Association." 

« 

To  the  postal  card  on  which  this  communication  was 
sent  was  attached  a  return  card,  addressed  to  the  National 
Life  Association,  Des  Mk>ines,  Iowa,  and  on  this  was  printed 
the  following  matter: 
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"ThJB  proxy  should  be  signed  by  you  and  mailed  to  the 
home  offi'ce. 

"Proxy. 

"Amount  | 

"I  hereby  nominate  and  appoint  James  P.  Hewitt  (pres- 
ident of  National  Life  Association),  if  present,  and  if  not 
present,  M.  W.  McCoy  (vice  president  of  said  association), 
as  my  attorney,  or  proxy,  in  the  order  herein  named,  to  rep- 
resent me  and  cast  my  rote  by  proxy  at  the  annual  meeting 
of  the  policy  holders  of  the  National  Ldfe  Association  of  Des- 
Moines,  Iowa,  to  be  held  at  the  home  office,  January  18th, 
1916,  hereby  ratifying  and  confirming  all  my  said  attorney 
may  legally  do  by  virtue  hereof. 

"This  proxy  is  given  voluntarily  and  without  any  solici- 
tation by  an  agent  of  the  association.  Any  proxy  heretofore 
given  by  me  for  said  meeting  is  hereby  revoked. 

"Dated 

"(Sign  here) 

"Member  of  National  Life  Association." 

In  response  to  the  foregoing,  many  members  signed  and 
returned  proxies,  as  requested,  and  the  votes  cast  by  Hewitt 
at  the  election  in  question  as  proxy  for  other  members  were 
thus  obtained.     The  theory  of  the  plaintiff's  case  is  that  the 
manner  of  obtaining  such  proxies  is  in  violation  of  law,  an<l 
that  the  votes  so  cast  should  not  be  counted.  The  statute  on 
which  this  contention  is  grounded  provides,  among  other 
things,  that  an  insurance  company  or  association  may,  by 
its  articles  of  incorporation,  authorize  its  members  or  stock- 
lioldiers  to  "vote  by  proxies   voluntarily   given"   upon   all 
matters  of  business  at  its  meetings,  including  election  of 
directors.    To  be  valid,  the  proxies  must  be  executed  within 
±wo  months  prior  to  the  meeting,  and  be  filed  with  the  com- 
pany at  least  one  day  before  the  election  at  which  they  are 
to   be  used.    Section  1821-x,  Code  Supplement,  1913.    Other 
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provisions  of  the  statute  relied  upon  by  appellant  are  as 
follows : 

"Sec.  1821-y.  Soliciting  of  proxies  by  an  agent  of  the 
company  either  for  personal  use  or  for  the  use  of  oflScers  of 
the  company  or  association,  or  for  any  other  persons,  is  for- 
bidden. Nor  shall  any  of  the  funds  of  a  company  or  associa- 
tion be  expended  in  procuring  proxies. 

"Sec.  1821-z.  Any  violation  of  this  act  shall  be  deemed 
a  misdemeanor  and  punishable  acoordingly/' 

The  record  in  this  respect  suggests  two  inquiries :  Was 
the  request  sent  out  by  HJewitt  for  proxies  a  violation  of  the 
statute?  Jf  a  violation  of  the  statute,  as  argued  by  appel- 
lant, did  it  have  the  effect  to  invalidate  the  proxies  or  to  de- 
prive Mleredith  of  the  benefit  of  the  votes  so  cast? 

There  is  nothing  in  the  statute  whicli  forbids  or  renders 
it  improper  for  the  president  or  other  officer  of  the  associa- 
tion to  act  as  a  proxy  for  any  member  who  sees  fit  to  au- 
thorize him  so  to  do.  The  only  condition 
1.  coEPOBATioNs :  limiting  that  right  is  that  the  proxy  shall  be 
5™!°^"'***'^^      executed  within  two  months,  shall  be  volun- 

prozy.  ' 

tarily  given,  and  be  filed  with  the  company 
not  less  than  one  day  before  the  meeting  at  which  it  is  to  be 
used.  There  is  nothing  in  this  record  to  justify  the  conclu- 
sion that  these  disputed  proxies  were  not  voluntarily  given. 
No  member  whose  proxy  was  thus  used  by  Hewitt  under 
takes  to  say  that  he  gave  it  under  any  constraint  or  misap- 
prehension, or  otherwise  than  as  a  matter  of  his  own  free 
will  and  personal  preference.  Counsel  argue  that  the  card 
sent  out  by  Hewitt  was  in  the  nature  of  an  imperative  de- 
mand, and  of  such  character  as  to  impress  the  member  to 
whom  it  was  addressed  with  the  thought  that  he  was  und«* 
some  duty  or  necessity  to  comply ;  but  this,  we  think,  is  a 
strained  and  exaggerated  construction  of  the  language  em- 
ployed. It  must  be  assumed  that  the  average  member  of  the 
association  is  a  person  of  ordinary  intelligence,  and  knows 
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that  his  insurance  contract  imposes  no  such  obligation  up- 
on him,  and  that  his  vote  at  any  corporate  election  is  his 
own,  and  that,  in  voting,  he  may  rightfully  cast  it  for  whom- 
soever he  will.  If  there  be  exception  to  this  rule,  and  any 
member  acted  otherwise  than  voluntarily,  or  if  coercion  or 
compulsion  was  employed  to  obtain  or  influence  his  proxy, 
there  should  be  some  other  evidence  of  such  fact  than  the 
mere  profert  of  the  request,  which  is  not  at  all  inconsistent 
with  his  perfect  freedom  of  action. 

There  is  room  for  question,  also,  whether  the  prohibi- 
tion of  solicitation  of  proxies  by  agents  covers  the  act  of 
Hewitt  in  sending  out  the  requests.    It  is  true  that  the  pres- 
ident of  the  association  is,  for  most  pur- 
2.  inburancb:         {>oses,  its  agent;   and,  if  the  word  as  em- 
proxiS.**^"  ^'     ployed  in  this  particular  statute  is  to  be 

given  this  broad  signification,  then,  of 
course,  his  act  in  this  respect  was  a  violation  of  its  terms. 
For  reasons  hereinafter  stated,  we  do  not  attempt  to  dispose 
of  the  question  so  raised.  It  is  worth  while,  however,  to  ob- 
serve that  the  chapter  in  which  these  sections  are  found  is 
the  one  in  which  particular  attention  is  given  to  the  require- 
ment of  a  license  to  be  issued  to  soliciting  agents  of  life  in- 
surance companies  and  associations,  and  that  no  other  class 
or  kind  of  agents  is  mentioned  therein,  unless  we  are  to  en- 
large the  scope  of  that  word  as  it  is  used  in  the  sections  we 
have  quoted.  It  is  also  to  be  noted  that  a  distinction  seems 
to  be  suggested  in  the  very  provision  relied  upon  by  appel- 
lant (Section  1821-y)  when  it  forbids  "solicitation  of  proxies 
by  an  agent  of  the  company  either  for  personal  use  or  for 
the  use  of  officers  of  the  company,*'  etc.    But  whatever  be  the 

better  or  true  construction  of  the  statute  in 
^'  SectioM^^SS-'     this  regard,  we  are  satisfied  tliat,  so  long  as 

proper  BOlici-         .,  .^       .  ,  u        i        • 

tation  of  the  proxy  is  given  by  a  member  having  a 

vote,  and  is  his  voluntary  act,  and  the 
written  authority  is  executed  and  filed  in  the  proper  time, 


If 
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the  vote  is  not  invalidated  because  of  the  improper  solicita- 
tion of  the  ppoxj.    One  suflfiicient  reason  for  this  holding  is 
that  the  statute  does  not  expressly  or  by  implication  pro- 
vide for  such  result.     It  is  clearly  provided  that  members 
"may  vote  by  proxies  voluntarily  given/"  and  the  only  ex- 
pressed conditions  affecting  the  validity  of  such  vote  are 
found  in  the  declaration  tliat  "Ko  proxy  shall  be  valid  unless 
signed  and  executed  within  two  months  prior  to  such  meet- 
ing or  election  for  which  the  proxy  was  given/'  and  that  "AH 
proxies  must  be  filed  with  the  company  at  least  one  daj? 
prior  to  an  election  at  which  thej-  are  to  be  used."     The 
clear  implication  of  the  quoted  language  is  that,  if  the 
proxies  conform  to  these  requirements,  they  are  to  be  treated 
as  valid,  and  given  effect  accordingly.    As  we  have  already 
siiid,  thei'e  is  in  this  case  no  evidence  that  the  proxies  or  any 
of  them  were  not  given  voluntarily,  and  they  ai-e  none  the 
less  voluntary  from  the  mere  fact  that  they  were  given  in 
response  to  the  request,  even  the  urgent  request,  of  an  oflScer 
or  agent  of  the  association.    Practically  speaking,  no  elec- 
tion of  any  kind  is  ever  held  without  more  or  less  canvassing 
and  solicitation  of  voters  for  support.     The  purpose  of  the 
statute  forbidding  such  solicitation  is  not  to  disfranchise  the 
member  .or  members  so  solicited,  but  rather  to  prohibit  and 
punish  the  misuse  by  agents  of  their  position  in  the  organiza- 
tion to  promote  the  selfish  interests  of  themselves  or  of 
others.    If  this  statute  is  violated,  the  demands  of  justice 
are  satisfied  by  the  punishment  of  the  offender,  under  the 
provisions  of  Section  1821-z,  Code  Supplement,  1913.     It 
would  be  rather  a  pervei*sion  of  justice  to  penalize  the  mem- 
ber giving  his  proxy  by  invalidating  his  vote,  not  because  of 
any  wrong  on  his  part,  but  because  of  the  wrong  of  the  agent 
soliciting  it,  and  thus  displace  an  officer  chosen  by  a  clear 
majority,  in  favor  of  a  candidate  receiving  a  minority  vote. 
By  way  of  illustration,  our  statute  relating  to  public  elec- 
tions prohibits  all  electioneering  and  solicitation  of  votes 
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within  any  polling  place,  or  within  100  feet  thereof,  and 
makes  a  violation  of  such  regulation  punishable  as  a  misde- 
meanor; ret  no  one  will  seriously  argue  that,  if  any  person 
disregards  this  prohibition,  and  electioneers  or  solicits  votes 
within  the  prescribed  limits,  it  has  the  effect  to  disfranchise 
the  voters  who  are  so  wrongfully  approached,  or  to  afford 
any  ground  for  successful  challenge  of  their  right  to  vote 
when  they  come  to  the  polls  for  that  purpose.  At  the  annual 
election  which  is  here  contested,  there  w^ere  cast,  as  we  have 
seen,  1,145  votes  for  Meredith,  as  against  247  for  the  re- 
lator. No  member  of  this  apparently  large  majority  is  pro- 
duce^, to  allege  or  testify  that  his  vote  so  cast  did  not  ex- 
pi:es8  his  personal  preference  between  the  candidates,  or  to 
say  that  he  was  in  any  manner  deceived  or  misled  by  the 
solicitation  of  his  proxy,  or  that  the  giving  of  his  proxy  was 
otherwise  than  purely  voluntary. 

It  is  argued  for  appellant  that,  since  the  return  card 
on  which  the  proxies  were  printed  was  addressed  and  mailed 
to  the  association,  they  should  be  considered  as  proxies  given 
to  the  association,  and  therefore  as  not  available  for  use  by 
Mr.  Hewitt.  The  objection  is  unsound.  The  proxies  are, 
in  express  words,  given  to  Hewitt,  or,  in  case  of  his  absence 
from  the  meeting,  to  Mc<^oy.  The  form  in  this  respect  seems 
to  be  unexceptionable.  So  far  as  the  mailing  address  was 
concerned,  it  was  entirely  proper  that  they  be  sent  direct 
'  to  the  association.  The  statute,  as  we  have  seen,  provides 
that  all  proxies  must  be  "filed  with*  the  company"  at  least 
one  day  before  the  election,  and  it  is  quite  immaterial 
whether  the  member  giving  his  proxy  sends  it  direct  to  the 
company  or  sends  it  to  the  person  authorized  to  act  for  him, 
if  such  person  flies  it  in  time. 

The  conclusion  al)ove  announced,  that  the  alleged  or  ad- 
mitted solicitation  of  the  proxies  is  not,  of  itself,  a  sufficient 
objection  to  the  validity  of  the  votes  so  cast,  renders  it  un- 
uecessai-y  for  us  to  discuss  or  decide  other  questions  argued 


792  Talmage  v.  Town  of  Wasuta.       [183  Iowa 

by  counsel.     The  judgment  of  the  district  court  is  correct, 
and  it  must  be — Affirmed. 

Preston,  C.  J.,  Gaynob  and  Stevens,  JJ.,  concur. 


George  E.  Talmage,  Appellant,  v.  Town  of  Washta  et  al., 

Appellees. 

TELEOBAPHS  AND  TELEPHONES:  Ordinance  Authorization  of 
ToU  laines.  Telephone  toll  lines — those  operating  solely  between 
the  cities  and  towns  of  the  state — require  no  ordinance  author- 
ization as  a  condition  precedent  to  the  right  to  occupy  streets 
and  alleys.     (See  Sees.  776,  2158,  Code,  1897.) 

Appeal  from  Cherokee  District  Court — William  Hutchin- 
son, Judge. 

May  17,  1918. 

The  opinion  states  the  case. — Reversed  and  reminded. 

J,  D.  F.  Smith,  for  appellant. 

Herrick  <&  Herrick,  for  appellees. 

Weaver,  J. — The  plaintiff's  petition  in  equity  states  hi? 
case  substantially  as  follows:  He  is  the  owner  of  a  tele- 
phone toll  line,  extending  from  a  point  within  the  town  of 
Washta  to  the  neighboring  towns  of  Quiraby,  Holsteiii, 
Anrelia,  and  Fielding.  He  does  not  own  or  operate,  or  ask 
to  be  permitted  to  own  or  operate,  a  local  telephone  ex- 
change in  Washta,  but  uses  and  proposes  to  use  such  line 
solely  as  a  means  of  communication  between  his  office  or  toU 
station  and  the  other  towns  with  which  his  line  is  connected, 
as  above  stated.  He  alleges,  however,  that  the  defendants. 
Town  of  Washta  and  its  mayor  and  council,  deny  his  right 
to  have  or  maintain  such  line  within  the  corporate  limits, 
and  have  cut  down  his  poles  and  rolled  up  his  wires,  and  ren- 
dered his  line  of  no  use  or  avail  for  its  intended  purpose. 
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He  further  avers  that  the  telephone  line,  as  constructed  by 
him,  was  erected  with  care,  and  that  no  objection  is  raised 
thereto  by  reason  of  any  defect  or  fault  in  its  construction 
or  use,  but' that  defendants  claim  the  absolute  right  to  forbid 
and  prevent  the  maintenance  of  such  line  within  the  town. 
He  alleges  that  the  mayor  of  the  town  is,  himself,  the  presi- 
dent of  a  local  telephone  company,  which  owns  and  operates 
a  local  exchange  therein,  under  a  franchise  granted  for  that 
purpose;  and  that  defendants  assert  that  such  franchise  is 
exclusive,  and  because  tliereof  no  toll  line  can  be  permitted 
to  enter  the  town  or  maintain  a  toll  station  therein.  Plain- 
tiff avers  his  willingness  to  comply  with  all  reasonable  rules 
and  regulations  which  may  be  imposed  upon  him  with  refer- 
ence to  the  construction  and  maintenance  of  his  toll  line  and 
station,  and  he  asks  that  his  right  to  maintain  the  same 
may  be  judicially  declared  and  confirmed,  and  that  defend- 
ants be  enjoined  from  interfering  with  his  exercise  of  such 
right. 

To  this  petition,  the  defendant  interposed  a  general  de- 
murrer This  being  sustained,  plaintiff  elected  to  stand  upon 
his  pleading  without  amendment.  Judgment  was  thereupon 
entered,  dismissing  the  petition,  and  plaintiff  appeals. 

The  telephone,  as  a  public  convenience,  serves  two  quite 
distinct  uses.  In  one,  it  competes  with  the  tel^raph,  extend- 
ing its  lines  from  town  to  town  and  city  to  city,  affording 
means  of  quick  communication  between  persons  separated 
by  very  considerable  distances.  In  the  other,  it  provides  net- 
works of  numerous  lines  of  a  purely  local  character,  extend- 
ing from  a  centi'al  station  in  each  citv  to  the  homes,  offices, 
shops,  and  business  places  therein.  In  performing  services 
of  the  first  kind,  its  success  and  eflSciency  depend  primarily 
upon  its  right  and  opportimity  to  overcome  the  handicap  of 
mere  distance,  and  to  provide  a  means  of  communication  be- 
tween more  or  less  widely  separated  cities  and  towns.  Each 
place  so  served  is,  in  a  sense,  a  mere  way  or  relay  station, 
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and  its  connection  is  effected  by  a  single  wire,  or,  at  most, 
very  few  wires,  which  enter  and  leave  town  by  the  most  di- 
rect course.  They  cast  but  a  sliglitly  increased  burden  upon 
the  streets  of  the  town,  and  add  but  little  to  its  burden  of 
police  supervision.  On  the  other  hand,  the  ordinary  tele- 
phone exchange  is,  generally  speaking,  a  purely  local  con- 
cern. From  its  central  office,  its  tentacles  reach  out  into 
nearly  every  building  or  place  within  the  corporate  limits, 
where  people  live  or  labor  or  transact  business.  Its  poles 
crowd  the  streets  and  its  web  of  wires  fill  the  air  until  the 
proper  r^ulation  of  its  business  and  the  maintenance  of  its 
system  without  undue  interference  with  the  ordinary  use 
of  the  streets  and  public  places  for  other  legitimate  pur- 
poses present  a  very  serious  problem  for  the  consideration 
of  the  municipalities  where  they  are  established.  That  the 
city  or  town  which  is  asked  to  grant  a  franchise  for  a  busi- 
ness making  such  great  demand  upon  its  streets  and  public 
ways,  and  proposing  to  perform  a  public  service  of  such  uni- 
versal convenience  and  importance  to  the  people,  should  be 
given  power  or  choice  in  selecting  the  person  or  party  to 
whom  the  authority  shall  be  given,  and  to  prescribe  the  rea- 
sonable conditions  of  such  grant,  is  too  just  and  proper  to 
admit  of  discussion ;  and  it  was  doubtless  with  this  thought 
that  the  legislature  enacted  Section  776  of  the  Code  of  1897. 
This  statute,  as  the  same  has  been  construed  by  the  courts, 
clothes  cities  and  towns  with  the  authority  to  grant  or  refuse 
to  grant  franchises* for  the  use  of  its  streets  and  public  places 
for  telephone  purposes,  and  to  prescribe  regulations  for  the 
exercise  of  such  franchise  rights.  Farmers  Tel.  Co.  v.  Town 
of  Washta,  157  Iowa  447.  But  it  has  been  settled,  in  sevexal 
cases,  that  this  requirement  does  not  affect  the  rights  of 
telephone  companies  in  cities  and  towns  where  their  busi- 
ness was  established  prior  to  the  enactment  of  the  Code  of 
1897.  Cluimherlain  v.  Iowa  Tel.  Co.,  119  Iowa  619 ;  State  ex 
reh  Sfiaper  v.  I&wa  Tel  Co.,  175  Iowa  607.    This  distinction 
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has  been  drawn  on  the  theory  that,  prior  to  the  enactment  of 
the  Code,  the  general  right  of  telephone  companies  to  occupy 
the  streets  had  been  conferred  by  the  provision  now  em- 
braced in  Code  Section  2158.  The  chapter  in  which  this 
section  is  found  was  originally  enacted  with  sole  reference 
to  telegraph  companies  and  telegraph  lines.  The  first  sec- 
tion (now  Code  Section  2158)  granted,  in  general  terms,  a 
right  of  way  for  telegraph  lines  "along  the  public  roads  of 
the  state,  or  across  the  rivers  or  over  any  lands  belonging 
to  the  state  or  any  private  individual,"  and  prescribed  rules 
for  the  prompt  and  sjxeedy  transmission  of  messages,  and 
penalties  for  neglect  or  willful  failure  in  performance  of 
their  duties.  Years  later,  when  the  telephone  came  into 
existence,  and  had  demonstrated  its  usefulness  in  the  per- 
formance of  services  of  a  similar  character,  the  statute  just 
referred  to  was  amended  by  inserting  the  words  "or  tele- 
phone" immediately  after  the  word  "telegraph"  wherever  it 
occurred  in  the  original  text  of  the  chapter,  thus  giving  to 
the  two  methods  of  communicating  intelligence  by  wire  and 
transacting  such  business  for  the  accommodation  of  the  pub- 
lic, identical  standing  before  the  law. 

It  is  the  opinion  of  the  writer  (who,  in  this  respect, 
speaks  here  for  himself  alone)  that,  in  thus  amending  the 
telegraph  statute  to  admit  the  telephone  to  the  same  gen- 
eral rights,  and  to  charge  its  use  with  the  same  duties  and 
liabilities,  the  legislature  had  no  thought  that  it  was  grant- 
ing to  telephone  companies  generally  a  universal  franchise 
to  establish  and  maintain  local  exchanges,  but  rather,  that 
it  was  placing  the  telephone  on  equality  with  the  telegraph 
in  the  use  of  the  public  roads  a«  a  right  of  way,  by  which 
to  extend  its  lines  from  town  to  town  and  from  place  to 
place,  and  thus  enable  it  to  carry  on  a  business  which,  up  to 
that  time,  had  been  the  special  function  and  privilege  of  the 
telegraph.  The  adoption  of  this  view  by  my  colleagues  is 
not  necessar}^,  however,  to  the  result  we  have  reached  upon 
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this  appeal ;  but  it  serves  to  confirm  my  own  judgment  in 
the  correctness  of  that  conclusion,  and  I  express  it  for 
whatever  it  may  be  worth. 

We  are  agreed  upon  the  proposition  that  the  statute,  as 
it  stood  when  it  related  to  the  telegraph  alone,  did  not  re- 
quire the  granting  of  a  municipal  franchise  as  a  condition 
precedent  to  the  construction  of  such  a  line  into  and  through 
any  city  or  town,  or  to  the  maintenance  therein  of  an  oifice 
for  the  transaction  of  its  business  with  the  public.  If  this 
be  correct,  it  is  very  clear  that  the  amended  statute,  which 
simply  coupled  the  telephone  with  the  telegraph,  without 
other  change  therein,  cannot  be  said  to  subject  either  the 
telegraph  company  or  telephone  company  to  such  necessity. 

It  only  remains  to  inquire  whether  the  situation  is  so 
affected  by  the  enactment  of  Code  Section  776  that  the  ap- 
pellant must  secure  a  franchise  from  the  appellee  town  be- 
fore he  can  lawfully  erect  a  toll  line  therein.  In  our  judg- 
ment, this  inquiry  must  be  answered  in  the  negative.  The 
general  question  was  somewhat  vaguely  suggested  in  the 
opinion  of  this  court  in  Farmers  Tel.  Co.  v.  Town  of  WashtOf 
supra,  but  left  undecided.  It  was  again  mentioned  by  Jus- 
tice Deemer  in  ^tate  ex  rel.  S>h/if*er  i\  Imixi^  Tel  Co,,  supra, 
but  again  was  passed  without  answer,  as  being  unnecessary 
to  the  disposition  of  that  case.  The  language  used  by  the 
learned  writer  of  that  opinion  is  as  follows : 

^^There  may  be  some  doubt,  in  construing  Sections  775, 
776,  and  2158  together,  whether  cities  and  towns  may  now 
regulate  toll  lines  within  their  limits.  It  may  be  that  the 
state  still  retains  its  right  to  do  this,  under  Section  2158. 
Perhaps  no  grant  from  the  city  is  necessary  to  obtain  the 
right  to  erect  a  toll  line  within  the  limits  of  the  city; 
and  it  may  be  that,  after  obtaining  a  grant  from  the  state, 
the  city  may  still  r^ulate  the  placing  of  the  poles,  wires, 
etc.,  for  toll  lines  within  its  limits,  by  general  and  uniform 
regulations  applying  to  all  toll  lines  alike.     Upon  this  and 
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other  propositions,  we  express  no  opinion,  as  it  is  not  neces- 
sary to  a  decision  6f  the  case." 

Viewing  the  question,  then,  as  still  an  open  one,  we  are 
led  to  the  conclusion  that,  whether  the  legislature,  in  en- 
acting Code  Sections  2158  to  2164,  did  or  did  not  have  in 
mind  the  diflferentiation  between  the  telephone  as  a  compet- 
itor with  the  telegraph  for  linking  widely  separated  cities 
and  towns  by  wire,  and  the  telephone  system  as  it  exists  in 
the  localized  service  of  an  individual  city  or  town,  we  are 
satisfied  that,  in  enacting  Section  776,  the  distinction  was 
recognized,  and  that  the  requirement  of  a  franchise  from  the 
municipality  was  intended  to  apply  only  to  the  right  to  es- 
tablish and  carry  on  the  localized  business  which  is  ordinar- 
ily accomplished  through  a  central  office  or  exchange.    It  is 
this  business,  as  we  have  already  noted,  which  necessitates 
the  multitude  of  poles  and  wires,  calling  most  insistent- 
ly for  police  supervision  and  regulation,  and  presenting  many 
othfer  features  rendering  its  control  and  direct  responsibil- 
ity to  the  local  authorities  a  matter  of  material  importance 
to  the  local  public.     In  other  words,  we  think  that,  in  the 
absence  of  any  expressed  or  necessarily  implied  legislative 
intent  to  the  contrary,  the  right  to  maintain  a  telephone  toll 
line  or  telegraph  line  into  or  through  a  city  or  town,  thus  af- 
fording connection  with  other  places  and  centers  of  popula- 
tion beyond  the  confines  of  the  local  jurisdiction,  is  provided 
for  by  the  Code  chapter  on  telegraphs  and  telephones,  and 
that  the  exercise  of  the  right  so  given  is  not  conditioned  up- 
on the  procurement  of  a  franchise  from  each  municipality 
into  which  or  through  which  the  line  is  extended.    The  rea- 
sons for  making  the  establishment  and  operation  of  a  local 
exchange  subject  to  the  consent  of  the  city  or  town,  as  well 
SLB  to  a  large  measure  of  municipal  regulation,  have  little,  if 
any,  application  to  toll  lines.    A  local  system  or  exchange, 
"the  primary  purpovse  of  which  is  to  supply  the  needs  of  the 
local  population  for  intercommunication,  is,  or  should  be, 
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recognized  as  a  natural  monopoly.  That  is,  a  single  system, 
properly  r^ulated  and  administered,  will  serve  the  conven- 
ience of  any  given  city  or  town  better  and  more  effectivdv 
than  two  or  more  systems,  covering  the  same  territory  and 
competing  for  the  favor  of  the  same  clientage;  but,  were  it 
not  for  Code  Section  776,  placing  control  of  franchises  of 
this  character  in  the  several  cities  and  towns,  these  munic- 
ipalities would  be  powerless  to  protect  themselves  against 
such  conditions,  and  it  would  be  legally  possible  for  all  their 
streets,  alleys,  and  public  places  to  be  crowded  and  burdened 
with  the  lines  of  warring  rivals.  Such  inconvenience  cannot 
well  result  from  competition  between  toll  lines ;  and,  if  com- 
petition or  rivalry  does  arise  between  them,  there  is  no  ap- 
parent reason  for  giving  to  any  city  or  town  the  right  to 
throw  the  weight  of  its  authority  into  the  scale  for  the  ad- 
vantage of  either  competitor.  Code  Section  776,  to  which  we 
have  referred,  provides  that  no  franchise  shall  be  granted 
for  the  occupation  of  the  streets,  highways,  avenues,  alleys, 
or  public  places  of  any  city  or  town,  for  the  use  of  telephones 
or  other  public  utilities,  except  upon  public  consent,  ex- 
pressed by  a  vote  of  the  people;  and,  while  it  does  not,  in 
express  terms,  draw  the  distinction  we  have  made,  between 
telephone  toll  lines  and  local  systems  of  telephone  exchange, 
we  are  of  the  opinion  that  such  distinction  is  fairly  implied. 
Such  construction  gives  effect  both  to  Code  Section  2158  and 
to  Section  776.  Upon  any  other  theory,  it  would  be  difBcult 
to  sustain  one  without,  in  some  measure,  abrogating  the 
other. 

It  follows  that  the  demurrer  to  plaintiff's  petition 
should  have  been  overruled.  In  so  holding,  it  is  proper  to 
here  say  that  this  decision  is  not  to  be  construed  as  in  anj 
sense  a  denial  of  the  authority  of  the  town,  under  Code  Sec- 
tion 775,  to  prescribe  reasonable  rules  and  r^ulations  un- 
der which  the  plaintiff  may  construct  and  maintain  his  toll 
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line.     That  authority  seems  to  be  clearly  contemplated  by 
the  statute. 

The  judgment  below  is  reversed,  and  cause  remanded, 
with  instructions  to  the  trial  court  to  overrule  the  demurrer, 
and  for  such  further  proceedings  as  may  be  in  harmony  with 
the  views  herein  expressed. — Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


W.  J.  Taylor,  Appellant,  v.  W.  J.  Prevert,  Appellee. 

WATERS.  AND  WATEBCOUSSES:     Natural  Obstruction  In  Ooune 

1  of  Natural  Drainage.  A  dominant  landowner  has  a  legal  right 
to  remove  from  the  course  of  natural  drainage  an  obstructing 
dyke  or  dam  formed  wholly  hy  nature,  no  prescriptive  right  in 
the  servient  landowners  appearing. 

WATERS  AND  WATEROOURSES:     Natural  Obstruction  in  Ooume 

2  of  Natural  Drainage — ^Prescription.  Whether  a  servient  land- 
owner may  acquire,  by  prescription,  the  right  to  the  undisturbed 
maintenance  of  dyke  or  dam  formed  wholly  ty  nature  in  the  nat- 
ural course  of  drainage,  quaere*  .  If  such  right  may  be  acquired, 
the  time  available  commences  to  run  "when  such  dyke  begins 
to  act  as  a  substantial  barrier  to  natural  drainage.''' 

NUISANCE:     Removal  of  Natural  Obstruction  in  Course  of  Natural 

3  Drainage.  The  removal  of  an  obstruction  which  nature  has 
built  up  in  the  pathway  of  natural  drainage  does  not  necessarily 
constitute  a  continuing  nuisance — may  not  constitute  a  nuisance 
at  all. 

"WATERS  AND  WATERC0X7RSES:     Mutually  Agre«d  Drainage — 

4  Damages.  Where,  by  mutual  agreement  of  two  landowners,  one 
of  them  installs  an  agreed  drainage  for  the  mutual  benefit  of 
both  parties,  and  later,  damage  occurs  to  the  one  not  installing, 
because  the  mutually  installed  drainage  proves  inadequate,  the 
act  of  the  parties  in  then  mutually  agreeing  on  a  new  or 
additional  drainage  constitutes  a  settlement  of  all  prior  claims 
for  damages. 

.APPEAIi  AND   ERROR:     Supplemental  Abstract — ^Effect.     A  sup- 

5  piemen tal  abstract  by  appellant,  to  which  he  makes  no  refer- 
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ence,  directly  or  Indirectly,  in  argument,  will  be  passed  without 
consideration. 

Appeal  from  Floyd  District  CouH. — J.  J.  Clark,  Judge. 

February  16,  1918. 

Rehearing  Denied  May  17,  1918. 

Action  in  equity  to  enjoin  the  defendant  from  main 
taining  a  certain  ditch,  and  for  other  relief.  On  trial  to 
the  court,  the  petition  wa»  dismissed,  and  plaintiff  appeals.— 
Affirmed, 

F.  d  F,  M,  Lhigenfelter^  for  appellant. 
H.  L.  Lockwoody  for  appellee.     . 

Weaver,  J. — The  defendant  owns  a  farm  consisting  of 
two  80-acre  tracts,  extending  one  mile  east  and  west  and 
one  quarter  of  a  mile  north  and  south,  excepting  a  strip  one 

rod  wide  on  the  line  between  the  two  SCTs, 

^'  wATMa)uV8B8 :    which  is  owned  by  the  plaintiff  as  a  means 

Stnirtton^Vn        ^^  access  to  land  belonging  to  him  on  the 

SJaPdra'Dage.     °^^**-    Defendant  also  owns  about  15  acres 

lying  immediately  north  of  the  east  40  acres 
of  the  larger  tract  already  mentioned.  Plaintiff  owns  land 
bordering  defendant's  land  on  the  west  and  on  the  north. 
The  natural  slope  or  drainage  of  the  east  i>art  of  defendant'^ 
land  is  to  the  northeast,  across  the  southeast  part  of  plain- 
tift''s  land,  into  a  small  stream,  known  as  Flood  Creek,  which 
crosses  the  defendant's  15-acre  tract.  The  slope  or  drain- 
age of  the  western  part  of  defendant's  farm  is  to  the  soutli 
and  west,  across  a  corner  of  plaintiff's  land,  into  a  slough 
or  depression  on  the  land  of  one  Roberts.  In  the  year  1906, 
by  agreement  between  the  parties,  defendant  laid  a  6-inch 
tile  drain,  extending  from  the  western  border  of  his  land 
southwest  across  the  corner  of  plaintiff's  land,  and  discharg- 
ing into  the  slough  on  the  land  of  Roberts.  Both  plaintiff 
and  defendant  connected  their  drainage  with  this  tile,  and 
used  it  in  common.    In  December,  1910,  it  having  been  dem- 
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onstrated  that  the  6-in€h  outlet  was  not  of  sufficient  capacity* 
to  fully  care  for  such  drainage,  the  parties  entered  into  a 
written  contract,  by  which  defendant  undertook,  at  his  own 
expense,  to  replace  such  outlet  with  larger  tile,  or  to  lay  a 
new  outlet  to  carry  off  the  drainage  from  his  own  land  and 
disconnect  it  from  the  6-inch  tile.  In  other  words,  if  we 
understand  the  effect  of  this  agreement,  defendant  had  the 
option  to  construct  a  new  outlet  for  his  drainage,  and  leave 
the  old  outlet  to  the  sole  use  of  the  plaintiff,  or  to  replace 
the  old  outlet  with  new  tile  of  sufficient  capacity  to  accommo- 
date both.  Defendant  elected  to  take  the  former  alternative, 
and  made  a  new  outlet  of  8-inch  tile,  substantially  parallel 
with  the  old  outlet.  Whether  the  contract  was  performed 
substantially  according  to  its  terms  is  one  of  the  subjects  of 
controversy  in  this  case. 

Another  dispute  exists  as  to  the  matter  of  drainage 
from  defendant's  eiist  80.  As  already  mentioned,  this  land, 
in  its  natural  state,  slojies  to  the  north  and  ea«t,  in  the  di- 
rection of  Flood  Creek.  For  about  30  years,  a  partition 
fence  has  been  maintained,  between  the  land  of  plaintiff  on 
the  north  and  the  land  of  defendant  on  the  south ;  and,  with 
the  surface  in  its  natural  condition,  the  drainage  would  pass 
from  southwest  to  northeast,  under  the  fence.  In  the  course 
of  time,  the  growth  of  grass  and  weeds  along  the  fen<re  served 
to  -catch  and  detain  drifting  earth  and  sand  in  sufficient 
quantities  to  gradually  build  up  beneath  the  fence  a  ridge, 
or  dike,  of  sufficient  proportions  to  interrupt,  in  some  d^ree, 
the  flow  of  surface  water.  In  the  year  1903,  the  defendant, 
with  spade  or  fork,  removed  or  opened  this  dike,  at  a  point 
where  the  fence  crossed  a  slight  natural  depression,  and 
this  accelerated  the  dis(*harge  of  the  surface  water  in  the 
direction  of  Flood  Creek.  The  opening  thus  made  and  the 
discharge  of  the  surface  waters  so  provided  had  continued 
without  interruption  from  1903  until  the  commencement  of 
this  a<ition,  in  1914. 

Plaintiff's  petition  states  his  alleged  cause  of  action  in 
two  counts.    The  first  count  alleges  that  the  opening  or  re- 
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moval  of  the  dike  under  the  partition  fence  was  wrongfnl 
and  that  the  effect  of  such  wrongful  act  has  been  to  injure 
the  plaintiff's  land  and  to  materially  depreciate  the  value 
of  the  use  of  said  land  and  to  put  the  plaintiff  to  labor  and 
^pense  to  prevent  and  to  repair  damage  therefrom.  The 
second  count  sets  up  the  contract  between  the  two  parties 
concerning  the  tile  drainage  above  mentioned,  and  alleges 
that  defendant  violated  its  terms,  in  that  he  failed  to  discon- 
nect his  drainage  from  the  old  6-inch  tile  outlet,  thereby  in- 
juriously interfering  with  the  operation  of  plaintiff's  drain- 
age. Further  complaint  is  made  that  defendant  "failed  to 
construct  the  original  tile  drain"  across  the  comer  of  plain- 
tiff's land  of  sufficient  capacity  to  properly  drain  such  laud. 

The  defendant  denies  that  he  failed  to  perform  his  agree- 
ment with  plaintiff,  or  has  wrongfully  diverted  the  drainage 
or  flow  of  water  from  his  land  to  that  of  the  plaintiff. 

The  court  found  for  the  defendant,  and  dismissed  both 
counts  of  the  petition. 

The  first  inquiry  suggested  by  the  appeal  concerns  the 
alleged  wrong  of  the  defendant  in  removing  the  dike  under 
the  partition  fence  in  1903.  The  facts  are  somewhat  pecu- 
liar or  unusual,  in  that  it  was  conceded  thai 

2.  Waters  and         ^,  ^        ,    ,      .  -  ^,        ,    *     j 

WATBBC0DR8ES :    the  natural  drainage  was  from  the  defend- 
Btruction  In        aut's  land  to  the  plaintiff's,  but  had  been  in- 

coil  1*86    of    D&t- 

urai  drainage :     terrupted  by  the  gradual  building  of  the  dike 

by  drifting  sand.  It  is  the  contention  of  the 
plaintiff,  in  argument,  that  he  is  entitled  to  the  protection 
which  this  dike  aflk)rded,  because  it  had  existed  "from  time 
immemorial."  If,  by  this  expression,  counsel  mean  that  the 
dike  had  existed  so  long  that  the  statute  of  limitations  could 
be  interposed  against  the  defendant's  right, to  remove  it, 
the  record  hardly  bears  out  the  contention.  Plaintiff  avers 
that  the  line  fen-ce  had  been  built  about  30  years,  but  it  does 
not  follow  that  the  dike  or  ridge  had  existed  that  length  of 
time.  On  the  contrary,  the  natural  and  reasonable  conclu- 
sion is  that  it  had  not.  In  the  nature  of  things,  the  accumu- 
lation of  sand  and  dirt  was  a  matter  of  slow  and  gradual 
growth,  covering  a  considerable  period  of  time,  and  there 
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is  no  evidence  showing,  with  any  definiteness  or  certainty, 
when  it  had  acquired  such  proportions  as  to  materially  in- 
terfere with  the  natural  flow  of  surface  water.  Assuming, 
for  the  purposes  of  this  ease  (but  not  deciding),  that  the 
right  to  have  the  dike  maintained  could  be  acquired  as  a  mat- 
ter of  prescription,  it  would  seem  clear  that  the  time  avail- 
able for  that  purpose  would  begin  to  run  only  when  such 
dike  began  to  act  as  a  material  or  substantial  barrier  to  the 
natural  drainage;  and  of  this  date,  as  we  have  already  said, 
there  is  no  clear  or  satisfactory  showing.  The  dike  is  de- 
scribed as  being  "under  the  fence,"  and  we  may  assume  that 
it  rests  equally  upon  the  land  of  both  parties.  Until  the 
prescriptive  right,  if  any,  attached,  we  can  see  no  reason 
why  either  party  might  not  lawfully  level  the  accumulated 
sand  and  dirt,  and  allow  the  drainage  to  pursue  its  natural 
course.  The  act  of  defendant  of  which  complaint  is  made 
was  done  in  1903,  about  the  time  he  purchased  and  took  pos- 
session of  the  land ;  and  the  flow  of  surface  waters  under  the 
partition  fence  into  the  depression  on  plaintiff's  land  in  the 
direction  of  Flood  Creek  had  continued  uninterrupted  for 
more  than  eleven  years  when  this  suit  was  begun.    To  de 

fendant's  claim  of  the  benefit  of  the  statute 
^'  removai^"o'f         ^^  limitations  in  support  of  his  right  to  such 
S&urtioii**in        drainage,  appellant  replies  that  defendant's 
nraTdrainage'     ^^^  ^^  *^^  Creation  of  a  Continuing  nui- 
sance, and  the  right  of  action  was  not  lost 
to  restrain  continuing  injury  or  damage.    But  the  rule  thus 
invoked  has  no  necessary  application  to  a  case  of  this  char- 
acter, where  it  is  conceded  that,  under  natural  conditions, 
the  plaintiff's  is  the  servient  estate,  and  his  denial  of  the 
present  existence  of  such  servitude  rests  solely  upon  an  al- 
leged prescriptive  right  to  the  maintenance  of  a  dike  which 
serves  to  prevent  or  retard  such  drainage.     If  the  statute 
may  operate  to  create  a  right  to  the  continued  existence  of 
the  dike,  it  would  seem  to  follow  that  it  is  equally  available 
in  support  of  the  right  to  maintain  the  drainage  unobstructed 
by  the  dike.    But  it  is  said  that  the  effect  of  the  dike  is  to 
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collect  the  water  and  cast  it  upon  defendant's  land  in  an- 
other and  different  manner  than  would  be  the  case  under 
natural  conditions.  The  rule  of  the  cases  cited  to  this  point 
has  no  application  here.  It  was  not  defendant's  act  which 
prevented  the  surface  water  from  flowing  broadly  over  the 
surface,  through  or  under  the  fence,  to  the  land  of  the  plain- 
tiff. The  cause  of  this  obstruction  was  the  dike,  and  for  thi«j 
dike  the  defendant  is  no  more  resx)onsible  than  is  the  plain- 
tiff; and  if  the  effect  of  the  dike  was  to  carry  the  surface 
water  eastward  to  the  opening  which  defendant  made  under 
the  fence  into  the  natural  depression  in  which  it  reached  the 
creek,  we  think  he  cannot  be  said  to  have  wrongfully  di- 
verted the  natural  course  of  drainage.  Had  the  dike  been 
constructed  by  the  defendant  or  his  grantors,  a  very  differ- 
ent question  would  be  presented.  In  our  judgment,  the  trial 
court  rightfully  held  that  the  plaintiff  established  no  suffi- 
cient ground  for  the  relief  sought  in  the  first  count  of  his 
petition. 

It  is  equally  clear  that  plaintiff  failed  to  make  a  case 
upon  the  other  count  of  his  petition.  That  the  original  6- 
inch  tile  outlet  was  laid  across  the  comer  of  plaintiff's  land 
with  his  consent,  and  was,  for  a  time,  used  by  both  parties 
in  common,  is  not  denied.  With  this  as  a  starting  point,  the 
force  and  effect  of  the  written  contract  is  not  open  to  mis- 
construction. What  defendant  undertook  to  do  was  "either 
to  lay  and  maintain  a  tile  as  an  outlet  to  the  tile  drainage 
[of  his  own  land,  describing  it]  and  disconnect  with  the 
present  outlet  [describing  it],  or  he  will  enlarge  the  present 
Outlet  *  *  *  by  laying  a  tile  sufficiently  large  to  take  care 
of  the  water  tributary  to  said  outlet  on  land  belonging  to 
parties  to  this  contract."  In  other  words,  he  was  either  to 
replace  the  6-inch  tile  outlet  with  one  of  sufficient  capacity 
to  meet  the  needs  of  both  parties,  or  was  to  construct  a  new 
outlet  to  carry  off  his  own  drainage,  and  leave  the  old  out- 
let to  the  exclusive  use  of  the  plaintiff.  He  elected  to  follow 
the  latter  plan,  and  did  lay  a  new  8-inch  tile  outlet  for  his 
own  use,  nearly  parallel  to  the  old  one.    The  complaint  of 
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the  plaintiff  is  that  the  defendant  failed  to  disconnect  hi«* 
own  drainage  system  from  the  old  outlet,  with  the  result 
that  the  drainage  of  plaintiff's  land  is  thereby  injuriously 
affected.  This  question  of  fact  is  the  subject  of  some  con- 
flict of  testimony,  but  we  find  that  the  apparent  preponder- 
ance of  evidence  sustains  the  defendant's  claim  that  he  did 
disconnect  his  drainage  from  the  old  outlet,  and  left  tlie 
same  to  the  exclusive  use  and  control  of  the  plaintiff. 

A  further  claim  is  asserted,  which,  if  we  undei'stand 
counsel,  is  to  the  effect  that,  when  the  original  6-inch  tile 
outlet  was  constructed,  in  1906,  defendant  agreed  to  make 

it  of  suflSicient  capacity  to  carry  off  the  drain- 
4.  WATms  AND       age  of  the  lands  of  both  parties,  but  failed 
mttSSuy''^'''^ '    to  do  so;  and  that  plaintiff  sustained  dam- 
ain^damageB.     age  therefrom.     If  this  be  the  claim,  the  evi- 
dence does  not  sustain  it;  and,  if  we  were  to 
give  it  the  utmost  effect,  it  makes  no  showing  for  equitable 
relief.    The  original  6-inch  outlet  seems  to  have  been  made 
by  mutual  contract  and  agi-eement,  and  for  the  mutual  bene- 
fit of  both  parties;   and,  experience  having  demonstrated 
that  a  larger  outlet  was  desirable,  the  parties  entered  into 
the  written  agreement  to  improve  the  condition  in  the  man- 
ner already  described.     The  mistake,  if  any,  in  laying  the 
6-inch  outlet,  was  the  mistake  of  both  parties,  and  their  sub- 
sequent agreement  upon  a  plan  to  remedy  it  should  be  treated 
as  a  settlement  or  adjustment  of  their  mutual   rights  or 
claims  to  that  date,  and  the  written  agreement  should  be 
looked  to  for  the  determination  of  anv  controversv  which 
has  since  arisen  with  respect  to  the  outlet.    Now,  when  we 
look  to  the  pleadings  to  ascertain  the  precise  nature  of  plain- 
tiff's complaint  in  this  respect,  we  find  that  the  one  and  only 
charge  of  violation  of  the  agreement  by  the  defendant  is  that 
^*the  said  defendant  did  not  disconnect  the  original  6-inch 
file  running  across  plaintiff's  land  from  the  main  tile  on  de- 
fendant's land,  but,  instead,  constructed  an  additional  8-incli 
tile  connecting  with  defendant's  main  tile  upon  his  land, 
^'ithout  disconnecting  the  said  6-inch  tile  from  the  main  tile 
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on  his  land ;"  and  that  this  has  resulted  in  injury  to  plain- 
tiff's system  of  drainage.  This,  and  this  only,  is  the  cause  of 
action  alleged  in  the  second  count  of  the  petition.  It  is  said 
in  argument,  however,  that  defendant  did  not  construct  the 
new  8-inch  outlet  in  a  proper  manner;  that  it  was  not  laid 
deep  enough,  and  was  not  laid  at  proper  grade  or  with  suffi- 
cient fall.  The  sufficient  answer  to  this  is,  as  already  pointed 
out,  that  no  claim  of  that  kind  is  made  in  the  petition,  and 
no  such  issue  joined. 

From  a  supplemental  abstract  filed  by  the  appellant 
it  appears  that,  after  this  appeal  was  taken,  the  plaintiff 
filed  a  supplemental  petition  in  the  district  court,  replead- 
ing most  of  the  matter  set  up  in  the  second 
^'  ERBOE?'  sup-        <*o^nt  of  t^e  petition,  and,  in  addition  there- 
i^cu^lft^.     *^'  ^^^  ^^^  ^^^^  ^^^  alleged  that  the  new 

outlet  was  not  laid  at  sufficient  depth  or 
proper  g^ade,  with  the  result  that  plaintiff's  land  has  beei 
overflowed  and  damaged.  It  is  further  alleged  that  defend- 
ant is  about  to  connect  further  or  additional  drainage  with 
said  outlet,  and,  if  permitted  to  do  so,  will  occasion  other 
and  further  damage  to  plaintiff's  land  before  the  issues  in 
the  main  case  can  be  determined  on  the  appeal.  To  preveot 
such  threatened  injury,  plaintiff  asks  that  defendant  be  en- 
joined from  increasing  the  drainage  in  said  outlet  until  the 
issues  involved  in  the  pending  appeal  shall  have  been  deter- 
mined and  adjudicated  by  the  Supreme  Court.  On  this 
showing,  it  is  stated  that  a  temporary  writ  of  injunction  was 
issued,  as  prayed,  and  that  such  matter  is  now  pending  in 
the  district  court  upon  defendant's  motion  to  dissolve  the 
injunction.  Counsel  do  not,  in  argument,  refer  to  this  aup 
plemental  showing,  nor  suggest  in  what  manner  it  is 
thought  to  affect  the  rights  of  the  parties  on  this  appeal. 
We  therefore  pass  it,  without  discussion  or  consideration. 
The  one  complaint  in  the  second  count  of  the  petition— 
the  alleged  failure  of  the  defendant  to  disconnect  his  drain- 
age from  the  old  outlet — ^is  not  sustained  by  the  evidence,  and 
therefore  presents  no  ground  for  equitable  relief. 
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The  trial  court  seems  to  have  given  the  matters  in  dis- 
pute a  careful  consideration.  By  agreement  of  parties,  the 
presiding  judge  made  personal  inspection  of  the  premises, 
thus  enabling  him  to  appreciate  and  intelligently  apply  the 
testimony  of  the  witnesses  to  the  subject-matter  of  dispute, 
in  a  manner  not  possible  to  this  court.  We  find  no  reason 
in  the  record  for  reaching  any  different  conclusion,  and  the 
decree  of  the  district  court  is,  therefore, — Affirmed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


John  Wright,  Appellant,  v.  M.  A.  Johnston,  Appellee. 

COBPOBATIONS:  Wliat  Constitutes  Stock.  The  term  "certificate 
1  of  stock/*  as  applied  to  a  corporate  instrument  which  con- 
tains conditions  which  tend  to  impair  the  corporate  capital 
avaUahle  for  the  satisfaction  of  creditors^  is  a  misnomer.  Said 
instrument  is  not  a  "certificate  of  stock,"  in  any  legal 
sense — is  simply  an  evidence  of  a  debt  owing  by  the  corpora- 
tion. It  follows  that,  as  to  such  an  instrument,  the  statutory 
regulation  of  the  issuance  of  stock  for  property  other  than 
money,  has  no  application.  (See  Sec.  1641-b,  et  seq.,  Code  Supp. 
1913.) 

PRINCIPLE  APPLIED:  Johnston  purchased  50  corporate 
shares  of  common  stock,  and  paid  par  value  therefor  in  cash — 
|5,000.  The  corporation  agreed  to  repurchase  the  stock  If  Johns- 
ton became  dissatisfied  therewith.  Johnston  did  become  dissat- 
isfied, and  the  corporation  repurchased,  or  took  up,  said  stock, 
by  paying  Johnston  $2,000  in  cash,  and  by  issuing  to  him  30 
shares,  or  $3,000,  of  what  was  called  "preferred  stock."  This 
latter  so-called  stock  was  issued  without  any  application  to  the 
executive  council,  as  provided  by  Sec.  1641-b,  Code  Supp.,  1913. 
This  so-called  "preferred  stock"  provided: 

1.  That,  before  any  dividends  were  paid  on  common  stock, 
the  "preferred  stock"  should  receive,  out  of  the  net  profits,  8% 
cumulative  dividends,  payable  semiannually.  This  8%  was  the 
Hmit  on  right  to  receive  dividends. 

2.  That  the  holder  of  "preferred  stock,"  in  case  of  dissolu- 
tion, should  receive,  out  of  the  assets  of  the  corporation,  and 
before  the  common  stock  received  anything,  par  value  of  stock, 
plus  unpaid  dividends.  All  remaining  assets  belonged  to  the 
conunon  stock. 
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3.  That  the  "preferred  stock"  might  be  purchased  by  the  co^ 
poratlon,  on  three  months*  notice,  by  paying  par,  plus  unpaid 
dividends. 

4.  That  the  "preferred  stock"  must  be  purchased  by  the  co^ 
poration  after  six  months'  notice,  or  in  case  four  successive 
dividends  were  passed,  by  paying  par,  plus  unpaid  dividends. 

5.  That  the  holders  of  "preferred  stock"  were  not  to  be 
deemed  stockholders,  and  possessed  no  corporate  vote. 

Sometime  after  Johnston  received  his  so-called  "preferred 
stock,"  he  called  upon  the  company  for  payment  or  repurchase, 
in  accordance  with  the  terms  of  the  certificate.  Being  refused 
payment,  he  brought  suit.  Sometime  prior  to  thia,  Wright  had 
become  heavily  Interested  In  the  corporation,  and,  to  get  rid  of 
Johnston's  suit,  he  purchased  Johnston's  30  shares  of  "preferred 
stock."  Later,  Wright  brought  suit  against  Johnston,  to  re- 
cover what  he  had  paid  for  the  stock.  His  main  theory  waa 
that  Johnston's  "preferred  stock"  was  void,  because  issued 
without  the  authorization  of  the  executive  council,  and,  since 
it  was  void,  he  had  suffered  a  total  failure  of  consideration, 
and  that  Johnston  should  be  held  to  an  implied  agreement  to 
refund  the  money  received  for  the  void  stock. 

Held,  that  Johnston's  so-callerl  "preferred  stock"  was  not 
stock  at  all — was  merely  an  evidence  of  a  corporate  debt,  which 
Wright,  with  full  knowledge,  had  purchased;  and  that  the  stat- 
utes in  question  (Sec.  1641-b  et  seq,.  Code  Supp.,  1913.)  had  no 
application  to  the  case. 

PLEADING:  Issue,  Proof  and  Variance — ^Issuance  of  Cozporate 
2  Stock.  An  issue  on  whether  corporate  stock  was  void  because 
issued  without  authorization  by  the  executive  council  (Sec. 
1641-b  et  seq.y  Code  Supp.,  1913),  and  because  issued  in  excess 
of  lawful  authorization  under  its  articleb,  necessarilj  involves 
the  Issue  whether  that  which  was  issued  was  (a)  stock  or  (b) 
merely  evidence  of  a  corporate  debt. 

Appeal  from  Polk  District  Court, — W,  S.  Ayres,  Judge. 

May  17,  1918. 

Suit  to  recover  money  paid  for  stock  in  the  Des  Moines 
Stationery  Company,  and  to  cancel  a  note  given  in  part  pay- 
ment thereof,  and  require  defendant  to  return  to  plaintiff  a 
certain  note  and  mortgage  h.^-pothecated  as  collateral  se- 
curity for  the  payment  thereof.     On  hearing,  the  petition 

was  dismissed.    The  plaintiff  appeals. — Affirmed. 
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Royal  d  Royal,  for  appellant. 

William  B,  Brotfm,  and  Brammier,  Leh/mann  d  Seevers, 
for  appellee. 

Lahd,  «T. — I.  On  April  24,  1915,  plaintiff  bought  of  de- 
fendant 30  shares  of  so-called  preferred  stock  in  the  Des 
Moines  Stationery  Company,  at  the  agreed  price  of  |3,240, 

paying  .f50  in  cash  and  ?540  in  property, 
*  what  consti-  '     and    giving   his    note    for    the    balance    of 

tutes  stock.  __    ,^-         _  ^-  .        -     ii  . 

$2,(m0.  To  secure  the  payment  of  this 
note,  he  put  up  a  |2,800  note  and  mortgage  as  collateral  se 
curity.  Since  then,  |400  has  been  paid  on  this  note.  Plain- 
tiff says  that,  to  induce  him  to  enter  into  the  deal,  defendant 
falsely  represented  that  he  held  said  shares  of  stock  issued 
by  the  company,  and  that  they  were  worth  par  value;  that 
he  relied  thereon  in  making  tlie  purchase;  and  that  the  cer- 
tificate for  30  shares  of  capital  stock  w^a»s  void  and  the  said 
repre>;entations  of  defendant  untrue,  as  he  well  knew,  when 
making  them.  Recovery  of  the  money  paid,  with  interest,  is 
prayed,  together  with  the  surrender  of  the  note  given  and 
the  collateral  security.  The  defendant  alleged  that  he  paid 
par  value  for  the  stock,  denied  having  made  any  representa- 
tions, and  averred  that  plaintiff,  as  officer  in  charge  of  the 
books  of  the  company,  knew  of  its  condition  better  than 
this  defendant,  and  further  pleaded  that  a  part  of  the  con- 
sideration for  sale  of  stock  was  the  settlement  and  dismissal 
of  an  action  against  the  company  for  the  par  value  of  said 
stock  with  dividends. 

Such  are  the  issues,  and  a  recital  of  the  facts  seems  es- 
sential to  a  full  understanding  of  the  case.  The  company 
was  organized  with  capital  of  $50,000,  divided  into  shares 
of  f  100  each,  with  the  option  of  beginning  business  wuth  180 
shares  issued.  It  did  so  in  1909,  as  soon  as  the  required 
shares  were  disposed  of,  the  same  being  paid  by  property 
valued  at  $7,898,  and  the  remainder  in  cash.  On  June  13, 
1913,  defendant  entered  into  a  contract  with  the  company 
to  purchase  50  shares  of  stock,  on  condition  that  the  company 
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repurchase  if  he  became  dissatisfied  within  a  year;  and  a 
certificate  was  issued  accordingly,  for  which  he  paid  f5,000, 
became  vice-president,  and  received  a  salary  of  flOO  per 
month.  Defendant  having  become  dissatisfied,  it  was  ar- 
ranged that  he  surrender  this  stock  and  receive  in  lieu  there- 
of $2,000  in  cash  and  30  shares  of  preferred  s^ock ;  and  this 
was  done,  February  21,  1914.  He  then  resigned  as  oflScer 
and  director  of  the  company,  and  ceased  to  be  in  its  employ- 
ment. In  December  of  that  3'ear,  suit  was  brought  by  de- 
fendant against  the  company  for  the  face  value  of,  and  ac- 
crued interest  on,  the  30  shares  of  preferred  stock.  About 
March  1,  1915,  following,  Roovart,  then  president  of  the  com- 
pany, requested  plaintiff  to  talk  with  defendant's  attorney 
about  the  case,  and  he  met  both  defendant  and  his  attorney. 
It  may  as  well  be  said  here  that  the  plaintiff  had  acquired 
from  Roovart  75  shares  of  stock  in  the  company,  Februan 
12,  1915,  and,  three  days  later,  entered  its  employment  as  a 
clerk.  According  to  his  testimony,  he  made  no  investigation 
other  than  looking  over  the  trial  balances  of  Roovart,  then 
president  of  the  company,  and  the  goods  shown  him  on  the 
shelves  and  in  the  basement.  He  did  not  examine  the  books, 
and  paid  no  attention  to  daily  sales,  or  whether  bills  were 
being  paid. 

After  negotiating  with  defendant  and  his  attorney,  the 
purchase  of  the  stock  was  made,  as  aforesaid,  and  the  snit 
dismissed.  A  reading  of  the  record  has  satisfied  us  that  no 
fraud  was  practiced  on  plaintiff,  and  we  do  not  understand 
error  to  be  predicated  on  this  phase  of  the  case.  On  April 
23,  1915,  the  day  before  the  purchase  of  defendant's  stock, 
Roovart  resigned,  and  plaintiff  succeeded  him  as  president 
of  the  company,  having  discovered  for  the  first  time  that 
Roovart  had  parted  with  all  his  stock.  The  record  leaves 
no  doubt  that,  up  to  this  time,  and  until  after  the  deal  for 
the  preferred  stock  and  the  dismissal  of  the  suit,  plaintiff 
was  without  information  as  to  the  financial  condition  of  the 
company.  This  is  somewhat  confirmed  by  his  purchase  of  IS 
shares  on  March  30th  previous,  and  nothing  appears  to  have 
happened  in  the  meantime  to  advise  him  differently.    Soon 
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thereafter,  he  wag  awakened  to  the  situation  by  the  coming 
in  of  bills,  with  no  money  to  meet  them,  and  by  Roovart's 
disposition  of  his  interest.  An  expert  accountant  was  em- 
ployed to  examine  the  accounts.  His  report  was  that,  on 
February  13,  1915,  the  assets,  computed  at  face  value, 
amounted  to  |22,917.40,  and  the  liabilities,  to  |18,329.32. 
The  difference  between  these  was  reduced,  by  June  3Qth  fol- 
lowing, to  13,185.01.  The  books  had  been  badly  kept,  and 
the  inventory  of  January  1,  1915,  inflated.  That  the  com- 
pany was  unable  to  meet  its  bills  as  they  became  due,  and 
that  the  actual  value  of  its  assets  probably  was  not  enough 
to  satisfy  its  liabilities  on  April  24,  1915,  the  day  the  deal 
between  the  parties  was  closed,  is  not  open  to  controversy. 

II.  When  defendant  purchased  50  shares  of  common 
stock,  he  paid  par  value  Jtherefor  in  cash,  on  June  3,  1913, 
and  there  were  then  outstanding  137  shares  of  common  stock 
and  51  shares  of  preferred  stock.  At  the  time  the  defendant 
surrendered  the  50  shares  of  common  stock  for  f 2,000  in 
money  and  30  shares  of  preferred  stock,  February  21,  1914, 
there  were,  besides  these,  150  shares  of  common  stock,  and 
20  shares  were  issued  to  Boovart  on  that  day,  and  28  shares 
of  preferred,  issued  and  outstanding.  On  the  day  of  the  deal 
complained  of,  April  24,  1915,  there  were  155  shares  of  com- 
mon stock,  of  which  75  were  held  by  plaintiff,  and  80  were 
In  the  name  of  one  Coffin,  and  26  shares  of  preferred  stock 
were  outstanding.  Though  the  original  issuance  of  the  50 
shares  of  common  stock  to^defendant  overran  the  permissible 
issue  at  the  time,  all  such  stock  was  surrendered,  and  the 
entire  issue  was  reduced  to  150  or  170  shares,  and  there  were 
but  172  of  these  shares  outstanding  at  the  time  plaintiff  ac- 
quired the  30  shares  of  preferred  stock.  ,If,  then,  the  so- 
called  preferred  stock  was  not  really  stock  at  all,  but  mere- 
ly an  evidence  of  indebtedness,  no  liability  for  an  over-issue 
of  stock  can  be  based  thereon.  Authority  for  issuing  certif- 
icates of  preferred  stock  is  found  in  an  amendment  to  the 
articles  of  incorporation,  in  words  following: 

"Amendment  to  Articles  of  Incorporation. 

"Preferred  stock,  of  the  par  value  of  f  100  per  share,  not 
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exceeding  in  amount  25%  of  the  par  value  of  the  couunon 
Htock  then  outsttiuding,  may  be  issued  at  any  time  bv 
unanimous  vote  of  the  common  stock  then  outstanding. 
Haid  preferred  stock  shall  receive  cumulative  dividends  at 
the  rate  of  8%  per  fiscal  year,  paid  semiannually  out  of  the 
net  profits,  but  shall  be  entitled  to  no  dividends  after  the 
8%  cumulative  dividend  shall  have  been  paid,  ^l  unpaid 
dividends  on  the  preferred  stock  shall  be  paid  before  unpaid 
dividends  are  paid  on  the  common  stock.  In  the  event  of 
the  dissolution  or  liquidation  of  the  corporation,  the  hold- 
ers of  the  pi*eferred  stock  shall  receive  the  par  value  of  their 
preferred  stock,  jdus  unpaid  dividends  thereon,  out  of  the 
assets  of  the  corporation,  before  the  holders  of  the  common 
stock  receive  any  of  said  assets.  Any  surplus  assets  shall 
go  to  the  holders  of  the  common  stock.  The  corporation  may, 
at  any  time,  convert  a  portion  of  its  common  stock  into  pre- 
ferred stock,  of  the  nature  above  described,  but  at  no  time 
shall  the  preferred  stock  exceed  25%  of  the  par  value  of  the 
common  stock  then  outstanding.  The  coi^poration  may  pur- 
chase the  preferred  stock,  or  any  portion  thereof,  at  par,  plus 
unpaid  dividends  thereon,  at  any  time,  upon  giving  3  months' 
notice  by  mail  to  the  holder  or  owner  of  said  stock,  as  showu 
by  the  books  of  the  company,  and  the  corporation  shall  pur- 
chase said  preferred  stock,  or  any  portion  thereof,  at  par, 
plus  unpaid  dividends,  upon  6  months'  notice  given  the  com- 
pany by  mail  at  any  time  after  July  1,  1910,  by  the  holder 
of  such  stock,  or,  in  the  event  that  four  consecutive  dividends 
on  said  prefeiTed  stock  be  passed,  said  corporation  shall 
thereupon  purchase  said  prefeiTed  stock  at  par,  plus  unpaid 
dividends  thereon,  within  6  months  thereafter.  No  mort- 
gage  of  any  of  the  corporate  assets  shall  be  executed  without 
the  written  crousent  of  the  holders  of  the  preferred  stock 
then  outstanding.  The  word  'stockholders,'  as  used  herein, 
shall  refer  to  the  holders  of  common  stock  only,  and  the 
holders  of  prefeiTed  stock  shall  not  be  entitled  to  vote.*' 
Ordinarily,  stock  is  siiid  to  be  preferred  when  it  is  en- 
titled to  dividends  fi-om  the  earnings  or  income  of  the  cor 
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popation  before  any  other  dividends  are  paid.  But  such 
other  conditions  may  be  included  as  may  be  agreed  upon, 
short  of  making  the  certificates  something  other  than  cer- 
tificates of  stock, — and  that  is  precisely  what  has  been  ac- 
complished by  this  corporation.  The  designation  of  stock 
as  prefen-ed  does  not  make  it  such^  nor  define  the  rights  of 
the  holder  thereunder.  As  remarked  in  Hellet^^  Hirsch  &  Co, 
V.  National  Marine  Bwnk,  89  Md.  602  (73  Am.  St.  212) : 

'^Courts  are  not  influenced  by  mere  names.  They  look 
beyond  these,  and  give  to  the  subject  dealt  with  the  char- 
acter— the  status — which  its  properties  denote  it  possesses. 
The  qualities  and  properties  of  a  thing  are  its  essentials— 
they  define  and  mark  what  it  is — the  name  is  purely  acciden- 
tal— it  is  no  part  of  the  thing  named.  If,  then,  the  thing 
which  the  statute  contemplates  possesses  tlie  characteristics 
and  qualities  of  preferred  stock — and  possesses  none  other — 
it  is  preferred  stock;  but  if,  on  the  other  hand,  it  possesses 
characteristics  and  qualities  that  are  entirely  foreign  to  pre- 
ferred stock,  as  strictly  defined,  and  that  are  descriptive  of 
something  else,  then  the  thing  is  obviously  either  not  ordin- 
ary preferred  stock,  or  not  preferred  stock  at  all,  even  though 
it  be  called  preferred  stock,  and  have,  in  addition  to  its  own 
qualities,  sonie  of  the  characteristics  that  do  pertain  to  pre- 
ferred stock." 

See,  also,  Burt  v.  Rattle,  31  Ohio  St.  116.  What  the 
certificates  are,  as  evidenced  by  their  terms  and  the  articles 
of  incorporation  authorizing  their  issuance,  and  not  what 
they  are  denominated,  must  determine  their  character.  It 
^nriay  be  that,  as  between  shareholders  and  the  corporation, 
one  class,  as  those  having  preferred  stock,  may  be  accorded 
preferences,  as  that  dividends  be  first  paid  from  the  profits ; 
and,  if  profits  are  not  sufficient  for  this  purpose,  that  cumu- 
lated dividends  be  first  paid  from  the  assets  on  liquida4:ion 
after  satisfaction  of  all  indebtedness,  and  even  that  the 
par  value  be  returned  to  preferred  shareholders  before  anj 
of  the  assets  are  distributed  to  the  holders  of  common  stock. 
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Hamlin  v.  Toledo,  St.  L.  d  K.  C.  R.  Co.,  78  Fed.  664 ;  Loch- 
lupit  V,  Van  Alstyne,  31  Mich.  76;  Miller  v.  Ratterman,  47 
Ohio  St.  141,  163  (24  N.  E.  496) ;  Warren  v.  King,  108  U.  S. 
389 ;  Wilson  v.  Parvin,  119  Fed.  652 ;  In  re  Espuela  Land  d 
Cattle  Co.,  2  Ch.  D.  (1909)  187.  It  is  largely  a  matter  of 
contract,  and^  in  the  absence  of  statutory  limitatioiis^  it 
seems  that  any  condition  may  be  included  in  one  class  of 
stock  which  does  not  tend  to  impair  the  corporate  capital 
available  for  the  satisfaction  of  creditors.  The  amendment 
to  the  articles  under  consideration  and  the  preferred  stodt 
issued  in  pursuance  thereof  do  this  very  thing.  Though  pro- 
viding that  dividends  are  to  be  paid  from  profits,  and  that,  if 
not  paid  therefrom,  unpaid  dividends  and  par  value  of  pre- 
ferred stock  are  to  be  paid  out  of  the  assets  before  holders  of 
common  stock,  ppeferi'ed  stockholders  may  not  share  in  any  * 
surplus  assets,  and  the  right  to  vote  is  denied  them.  Not 
only  is  the  corporation  permitted  to  repay  them  the  par 
value  of  theif  shares  plus  unpaid  dividends,  on  three  months' 
notice,  but  they  may  be  compelled  to  do  so,  at  the  option  of 
the  shareholders;  for  it  is  stipulated  that  "the  corporation 
purchase  said  preferred  stock  or  any  portion  thereof  on  six 
months^  notice,  or  in  event  of  four  consecutive  dividends' 
being  passed."  Thus,  the  preferred  shareholder  neither  par 
ticipates  in  the  management  of  the  corporation  or  the  as- 
sets, after  being  reimbursed  money  paid  in  and  unpaid  divi- 
dends. Though  assured  dividends,  he  is  not  allowed  to  share 
the  profits.  The  only  risk  taken  is  that  of  his  stock's  being 
retired,  at  the  option  of  the  company  or  on  his  election,  be 
fore  the  corporation  has  become  insolvent.  The  attitude 
of  the  preferred  shareholder  on  these  conditions  is  that  of 
creditor.  He  invests  his  money,  is  assured  a  fixed  rate  of 
interest,  and  may  enforce  repayment  of  the  money,  with  in- 
terest, on  specified  notice.  The  only  possible  gain  is  the 
rate,  definitely  fixed.  The  only  risk  is  possibility  of  a  share- 
holder's liability  in  event  of  insolvency  before  he  is  repaid 
voluntarily  or  according  to  the  terms  of  the  amendment  to 
the  articles. 


J 
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It  was  observed  in  Warren  v.  King,  108  U-  S.  389  (27 
L.  Ed.  769),  that  "his  [shareholder's]  chance  of  gain  by  the 
operations  of  the  corporation  throws  on  -him,  as  respects 
creditors,  the  entire  risk  of  the  loss  of  his  share  of  the  capi- 
tal, which  must  go  to  satisfy  the  creditors  in  case  of  misfor- 
tune. He  cannot  be  both  creditor  and  debtor  by  virtue  of 
his  ownership  of  stock."  In  Hamlin  v.  Toledo^  St.  L.  d  K, 
G.  B,  Oo%  36  L.  R.  A.  826,  the  late  Justice  Lurton,  speaking 
for  the  United  States  Circuit  Court  of  Appeals,  declared 
that: 

"There  is  a  wide  difference  between  the  relation  of  a 
creditor  and  a  stockholder  to  the  corporate  property.  One 
cannot  well  be  a  creditor,  as  respects  creditors  proper,  and  a 
stockholder  by  virtue  of  a  certificate  evidencing  his  contribu- 
tion to  the  capital  of  the  corporation.  Stock  is  capital,  and 
a  stock  certificate  but  evidences  that  the  holder  has  ventured 
his  means  as  a  part  of  the  capital.  It  is  a  fixed  characteris- 
tic of  capital  stock  that  no  part  of  it  can  be  withdrawn  for 
the  purpose  of  repaying  the  principal  of  the  capital  stock 
until  the  debts  of  the  corporation  are  paid.  These  principles 
are  elementary.  Warren  v.  King,  108  U.  S.  389  (27  L.  Ed. 
769) ;  Cook,  Stock  &  Stockholders  (3d  Ed.)  271.  The  chance 
of  gain  throws  on  the  stockholder,  as  resx)ects  creditors,  the 
entire  risk  of  the  loss  of  his  contribution  to  capital.  *He 
cannot  be  both  creditor  and  debtor  by  virtue  of  his  owner- 
ship of  stock.'  Warren  v.  King,  108  U.  S.  389  (27  L.  Ed. 
769).  If  the  purpose  in  providing  for  these  peculiar  shares 
\^'as  to  arrange  matters  so  that,  under  any  circumstances,  a 
part  of  the  principal  of  the  stock  might  be  withdrawn  before  ' 
the  full  discharge  of  all  corporate  debts,  the  device  would  be 
contrary  to  the  nature  of  capital  stock,  opjwsed  to  public 
policy,  and  void  a»  to  creditors  affected  thereby.  Cook, 
Stock  &  Stockholders  (2d  Ed.)  270,  271;  Chaffee  v.  Rutland 
R.  Co.,  55  Vt.  110;  McCutcheon  v.  Merz  Capsule  Co.,  37  U. 
S.  App.  586  (31  L.  R.  A.  415,  19  C.  C.  A.  108-115,  71  Fed. 
787) ;  Morrow  v.  Nashville  Iron,  Steel  d  C.  Co.,  87  Tenn.  262 
(3  L.  R.  A.  37)." 
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In  Burt  V,  Rattle,  31  Ohio  St.  116,  a  certificate  for  50 
shares  of  so-caUed  preferred  stock  in  a  corporation  converti- 
ble into  common  stock  at  the  option  of  the  holder  was  is- 
sued to  Rattle.  It  guaranteed  to  the  holder  the  payment  of 
semiannual  dividends  at  the  rate  of  4%,  and  "the  final  pay- 
ment of  the  entire  amount  of  said  shares,  at  their  par  value, 
on  the  1st  day  of  January,  1876,  ^t  which  time  such  divi- 
dends shall  cease."  Payment  of  interest  and  par  value  was 
secured  by  bond  and  mortgage,  and  after  an  assignment  of 
the  property  of  the  company  for  the  benefit  of  creditors. 
The  assignee  refused  to  recognize  this  or  other  like  certifi- 
cates, and  thereupon,  the  holder  instituted  foreclosure  pro- 
ceedings. The  assignee  set  up,  by  way  of  defense,  that  the 
holder  of  the  certificate  was  a  mere  shareholder,  and  that 
the  company  was  without  authority  to  execute  the  bond  and 
mortgage.  On  hearing,  the  court  held  that  the  certificates 
of  so-called  stock,  issued  by  the  corporation,  "cannot  be  ^^ 
garded,  in  any  view,  as  anything  more  than  promises  to  paj 
money  with  interest."  This  was  affirmed  on  appeal,  the 
court  declaring  the  transaction  "a  loaning  of  money,"  and 
**not  the  creation  of  additional  members  of  the  corporation.*- 
In  the  course  of  the  opinion,  it  is  said  that  the  so-called  pre- 
ferred shareholders  "have  no  right  to  vote,  or  to  take  any 
part  in  the  possession  or  control  of  the  concern.  They  gain 
nothing  by  its  success,  and  lose  nothing  by  its  failure.  They 
have  no  participation  in  either  the  profits  or  losses.  Thej 
are  strangers  to  the  company,  have  no  interest  in  it,  and 
look  alone  to  its  promise  and  its  mortgage  for  remuneration.-' 

In  that  case,  the  preferred  shareholder  was  relieved 
from  liability  to  creditors,  as  shareholder,  and  this  was 
made  one  ground  for  the  decision.  See  also  West  Chester  d 
P.  R,  Co.  V,  Jackson,  77  Pa.  St.  321 ;  Williams  v.  Parker.  136 
Mass.  204 ;  National  Salt  Co,  v.  Ingraha^  122  Fed.  40. 

The  so-called  certificates  of  preferred  stock  have  all  the 
characteristics  of  evidences  of  indebtedness  and  none  of 
those  of  stock  certificates,  and  we  are  of  opinion  that  they 
are  absolutely  void  as  stock  certificates. 
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III.  Appellant  insists  that  the  point  last  considered  was 
not  raised  in  the  pleadings.  The  petition  alleged  that  the 
30  shares  of  preferred  stock  obtained  from  plaintiff  were 

void,  for  that  Sections  1641-b,  1641-c,  1641-d, 

2-  S^'^r^oif         ^"^^  ^^^'^  ^^  ^^^  ^^^^  Supplement,  1913,  were 

iwuan?J*  of ^^ ''     ii^t  observed ;  and  further,  that  the  pretended 

rtoSk.™*^  ^certificate  was,  in  part,  for  shares  in  excess 

of  the  number  authorized.  There  was  also 
a  general  denial.  Necessarily  involved  was  the  issue  whether 
a  certificate  of  shares  of  capital  stock  was  issued  at  all,  and 
that  is  the  precise  issue  decided  against  appellant.  The  point 
presented  was  raised. 

IV.  The  amendment  to  the  articles  limited  the  number 
of  shares  to  25%  of  those  of  common  stock.  There  were 
then  outstanding,  when^the  certificate  of  30  shares  was  trans- 
ferred bj  defendant  to  plaintiff,  26  shares  of  preferred  stock 
and  171  shares  of  common  stock.  It  follows  that  the  certif- 
icate so  transferred  was  for  I31/4  shares  more  than  waft 
authorized. 

To  the  extent  of  f  1,675  at  least,  plus  unpaid  dividends, 
the  certificate  represented  an  indebtedness  against  the  cor- 
poration. Though  evidences  of  indebtedness  in  this  form 
were  limited,  it  does  not  appear  that  any  limitation  of  in- 
debtedness differeutlv  evidenced  was  contained  in  the  ar- 
tides;  and,  as  the  corporation  received  the  full  amount  of 
money  represented  by  the  certificate  and  made  use  of  in  its 
business,  it  would  not  seem  that  it  would  be  in  a  situation 
to  invoke  the  doctrine  of  ultra  vires.  Beach  v.  Wakefield, 
107  Iowa  567.  At  any  rate,  plaintiff  was  well  aware  that 
suit  was  pending  for  the  par  value  of  this  certificate,  with 
unpaid  dividends ;  and,  as  the  consideration  paid  by  him  was 
in  settlement  of  that  action,  as  well  as  for  the  assignment  of 
the  certificate,  he  necessarily,  in  the  absence  of  fraud,  took 
his  chances  on  whether  the  certificate  was  valid  for  the  en- 
tire amount,  or  only  |1,675,  with  unpaid  interest. 

What  we  have  said  disposes  of  other  contentions,  and 

Vol.  188  fA.-:-52 
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thfe  decree  dismissing  the  petition  is — Affirmed. 

Preston,  O.  J.,  Evans  and  Salinger,  JJ.,  concur. 


HJONORA  Allen,  Appellee,  v.  City  of  Fobt  Dodge,  Appellant 

MUNICIPAL  OOBPOBATIONS:     Streets;  Etc. — Obstructioiis— Snow 

1  and  Ice.  Principle  reaffirmed  that  the  mere  accumulation  of  Ice 
and  snow  upon  a  public  street,  with  resultant  injury  to  a  pedes- 
trian, does  not  fix  liability  upon  the  city.  Contra  if  such  accu- 
mulations become  dangerous  by  reason  of  travel  thereover,  and 
the  city,  after  express  or  implied  notice,  might  have  eliminated 
the  danger  by  the  exercise  of  reasonable  care. 

TBIAL:     Instructions — Exceptions — ^Waiver.     Instructions,  unqnes- 

2  tioned  until  motion  for  new  trial  is  filed,  are  unassailable.  (See. 
3705-a,  Code  Supp.,  1913, — ^now  repealed.) 

TBIAL:  Instructions — ^Apidlcability  to  Pleadings.  Instructions 
S  which  specifically  state  the  grounds  of  negligence  alleged  by  the 
plaintiff,  and  explicitly  limit  the  Jury's  consideration  thereto,— 
in  full  keeping  with  the  entire  theory  of  the  trial, — are  not  ren- 
dered erroneous  because  a  hypercritical  analysis  of  the  language 
employed  might  lead  the  jury  to  infer  that  other  grounds  of  neg- 
ligence were  embraced  in  the  charge. 

MXTNICIPAL    OOBPOBATIONS:      Streets,    Etc-Obstmctions— Be- 

4  gree  of  Oare.  No  duty  is  imposed  upon  a  city  to  keep  its  streets 
in  a  reasonably  safe  condition:  the  duty  imposed  is  to  exerdse 
reasonable  care  to  see  to  it  that  its  streets  are  maintained  in  a 
reasonably  safe  condition. 

MUKICIPAL  OOBPOBATIONS:     Streets,  Etc.— Obstracttons^Pow- 

5  er  to  Bemove,  and  Assess  Oosts.  The  statutory  power  of  a  city 
to' remove  snow,  etc.,  from  sidewalks  and  to  assess  the  cost  of 
such  removal  to  abutting  property  (Sec.  781,  Code.  1897),  is 
wholly  immaterial  on  the  issue  of  the  city's  negligence  in  allow- 
ing such  accumulations  to  remain  on  the  street  in  a  dangeroos 
condition. 

Appeal  from  Webster  District  Court. — R.  M.  Weight,  Judge. 

May  20,  1918. 

This  is  an  action  to  recover  damages  for  personal  in- 
jury, occasioned  by  a  fall  on  a  sidewalk  allied  to  have  been 
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permitted  by  the  city  to  become  dangerous  on  account  of 
accumulated  snow  and  ice  thereon.  It  was  alleged  that  the 
snow  and  ice  were  permitted  by  the  city  to  remain  on  the 
walk  for  an  unreasonable  time  after  it  became  rough, 
rounded,  and  uneven,  by  travel  over  the  walk.    Judgment 

for  the  plaintiff  in  the  court  below.  Defendant  appeals. — 
Affirmed, 

Mitchell  d  Files,  for  appellant. 

Kenyon,  Kelleher  &  Price,  for  appellee. 

Gaynob,  J. — This  action  is  brought  to  recover  damages 
for  personal  injuries  all^^d  to  have  been  sustained  as  a  re- 
sult of  a  fall  on  one  of  the  sidewalks  of  defendant  city.  The 
injury  is  alleged  to  have  occurred  on  December  25,  1915. 
The  action  is  bottomed  on  negligence.  The  n^ligence 
charged  is,  in  substance,  that  the  city  permitted  snow  and 
ice  that  had  accumulated  through  natural  causes  to  remain 
there,  after  it  h'ad  become  rough,  rounded,  irr^ular,  and 
uneven,  and  that  this  condition  rendered  the  walk  dangerous 
and  unsafe  for  travel,  and  was  the  proximate  cause  of  the 
fall .  and  the  injury  resulting  therefrom. .  The  negligence 
upon  which  plaintiff  predicates  her  right  to  recover  is  charged 
in  her  petition  in  the  following  language: 

"(1)  The  defendant  was  negligent  in  allowing  said  ob- 
struction to  accumulate  and  remain  upon  the  sidewalk. 

"(2)  The  defendant  was  negligent  in  that  the  surface  of 
said  sidewalk  was  uneven  with  holes,  depressions,  and  pock- 
ets therein,  and  the  snow  and  ice  were  allowed  to  accumu- 
late where  the  said  surface  was  so  irregular  and  uneven,  in 
the  manner  aforesaid. 

"(3)  The  defendant  was  negligent  in  permitting  the 
snow  and  ice  to  accumulate  and  become  slippery,  rough, 
rounded,  irr^ular,  and  uneven. 

"(4)  The  defendant  was  negligent  in  failing  to  remove 
the  rough,  rounded,  irregular,  and  slippery  accumulations  of 
ice,  and  in  failing  to  take  any  precaution,  by  sprinkling  sand 
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and  ashes  thereon,  to  make  the  same  reasonably  safe  for  pub- 
lie  travel." 

The  answer  was  a  general  denial.  The  cause  was  tried 
to  a  jury,  and  a  verdict  returned  for  the  plaintiff.  Judg 
ment  being  entered  on  the  verdict,  defendant  appeals. 

The  plaintiff  was  a  woman  about  80  years  of  age.  On 
this  particular  morning,  about  the  hour  of  10  A.  M.,  she  wa^ 
proceeding  on  her  way  to  church,  along  one  of  the  walks  of 
defendant,  and  reached  a  certain  point  on  one  of  these  side- 
walks, and  there  slipped  and  fell,  and  received  severe  injury. 
She  claims  that  her  fall  was  due  to  the  rough,  rounded,  and 
uneven  condition  of  the  walk  at  that  point,  and  that  this 
was  what  caused  her  to  fall. 

The  fact  of  fall  and  injury  is  not  in  dispute,  and  we 
think  there  was  sufficient  to  go  to  the  jury  as  to  the  rough, 
rounded,  and  uneven  condition  of  the  walk  at  the  place 
where  she  fell.  The  jury  could  well  have  found,  under  the 
record,  that  the  walk  was,  at  the  time  of  her  fall,  substan- 
tially as  she  alleges  it  to  be  in  her  petition.  There  is  suffi- 
cient evidence,  though  not  particularly  strong,  that  the  walk 
had  been  in  that  condition  for  such  a  length  of  time  before 
the  injury  that  the  city,  if  it  did  not  in  fact  know  the  condi- 
tion, could,  and  therefore  should,  have  known  and  remedied 
it  before  the  fall.  The  fact  question  was  fairly  submitted  to 
the  jury,  and  they  found  for  the  plaintiff.  There  is  sufficieit 
evidence  to  sustain  the  verdict,  and  we  do  not,  therefore,  in* 
lerfere.  Defendant,  however,  claims  that  error  wa«  com- 
mitted on  the  trial  to  its  prejudice.  There  are  but  three 
errors  assigned: 

(1)  Error  in  the  instructions  given  by  the  court  to  the 
jury. 

(2)  Error  in  refusing  instructions  asked  by  the  defend 

ant. 

(3)  Failure  to  give  instructions  on  a  matter  on  which 
it  is  claimed  the  instructions  should  have  been  given,  in  or- 
der to  enable  the  jury  to  determine  the  rights  of  the  parties 
under  the  record  made. 
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BeforiB  proceeding  to  a  discussion  of  the  errors  assigned 
and  relied  upon,  we  have  to  say  that  it  is  settled  law  that 
there  is  liability  on  the  part  of  a  city  when  it  is  shown  that 

it  has  failed  to  use  reasonable  care  to  keep 

*  coapt«ATioNs :     its  sidewalks  in  a  reasonably  safe  condition 

obslxu^cuons:       for  travel,  and  this  failure  has  resulted  in 

unow  and  Ice.       iujm^y  to  one  using  the  street  in  the  usual 

and  ordinary  way.  A  city  is  not  the  insurer  of  the  safety 
of  those  who  use  its  sidewalks,  but  it  assumes  a  duty  to  all 
who  travel  upon  its  walks,  to  use  reasonable  care  to  see  that 
the  walks  are  i-easonably  safe  for  travel.  Conditions  may 
arise  over  which  the  city  has  no  control,  and  which,  by  the 
exercise  of  even  reasonable  care,  it  cannot  avoid,  or  remedy. 
It  is  not  liable  for  ice  accumi^lating  on  the  street  in  the 
course  of  nature,  because  the  city  cannot  prevent  this,  and 
so  the  failure  to  protect  against  it  does  not  lay  the  founda- 
tion for  a  charge  of  negligence.  But  when  snow  and  ice  fall 
and  are  permitted  to  remain  iipon  the  walk  and  to  be  trav- 
eled over  by  pedestrians  for  such  a  length  of  time  that  it  be- 
comes rough,  rounded,  uneven,  and  irregular,  i*endering  the 
walk  dangerous  for  travel,  and  it  is  made  apparent  that  this 
condition  could  have  been  pi^vented  or  remedied  by  the  city 
by  the  exercise  of  reasonable  care,  and  injury  results  from 
the  condition  thus  shown  to  exist,  then  the  failure  to  re- 
move or  protect  against  it  becomes  actionable  negligence. 
The  negligence  is  not  in  a  condition  found,  but  in  the  failure 
on  the  part  of  the  city  to  remedy  the  condition,  iind  this  only 
when  it  is  shown  that  it  is  the  duty  of  the  city  to  remedy, 
and  the  remedy  is  within  the  reach  of  the  city.  Conditions 
in  a  sidewalk,  therefore,  which  do  not  lie  within  the  power 
of  the  city  to  remedy,  and  which,  by  the  exercise  of  reason- 
able care  for  the  safety  of  pedestrians,  it  could  not  remedy, 
do  not  lay  the  foundation  for  actionable  negligence.     The 

4 

primary  thought  is  that  .a  duty  does  rest  upon  the  city  to 
exercise  reasonable  care  to  keep  its  sidewalks  in  a  reasou- 
ably  safe  condition.  This  presupposes  that  the  condition 
complained  of  could  have  been  remedied  by  the  exercise  of 
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such  care.  So,  in  the  consideration  of  all  these  questions  of 
negligence  on  the  part  of  cities  touching  the  care  of  side- 
walks, we  must  not  only  look  to  the  duty  generally,  but  to 
the  cause  and  character  of  the  defect.  This  is  nearly  always 
a  question  for  the  jury.  Conditions,  however,  may  arise 
that  could  not  have  been  prevented  or  remedied  by  the  city. 
For  these  no  action  lies.  In  this  case,  snow  and  ice  had  been 
accumulating  for  some  time,  on  a  street  much  traveled  by 
pedestrians,  and  at  a  point  near  the  heart  of  the  city.  It 
had  become  rounded,,  irregular,  and  uneven,  through  travel 
upon  the  street.  It  had  been  permitted  to  remain  so  for  at 
least  several  days.  It  was  for  the  jury  to  say  whether  that 
condition  rendered  the  sidewalk  dangerous  and  unsafe; 
whether  the  city  violated  any  duty  to  pedestrians  in  failing 
to  remove  the  condition  thus  produced;  Whether,  by  the  ex- 
ercise of  reasonable  care,  it  could  have  made  the  walk,  not- 
withstanding these  conditions,  reasonably  safe  for  travel. 
A  city  is  not  liable  for  ice  that  forms  upon  its  walks  unless 
it  is  made  to  appear  that  the  ice  renders  the  sidewalks  dan- 
gerous and  unsafe,  and  it  is  further  made  to  appear  that  the 
city,  by  the  exercise  of  reasonable  care,  could  have  so 
changed  the  condition  as  to  render  it  reasonably  safe.  So 
the  courts  have  made  a  distinction  between  snow  that  falls 
and  ice  that  forms  in  the  course  of  nature, — though  slippery, 
and  though  liable  to  cause  a  fall  upon  the  walk,  if  walketl 
upon, — and  the  act  of  the  city  in  permitting  it  to  remain 
and  become  rough,  rounded,  and  uneven,  by  travel  upon  the 
walk.  Thus  it  is  said  that,  where  cold  follows  a  melting, 
and  the  snow  becomes  a  film  of  ice  on  the  sidewalk  which  it 
is  almost  impossible  to  move,  the  municipality  may,  without 
being  guilty  of  negligence,  wait  for  a  change  of  temperature 
to  remedy  the  condition.  Beirness  v.  City  of  Missouri 
Valley,  162  Iowa  720,  723.  The  suggested  thought  is  that  no 
liability  attaches  for  a  condition  in  a  walk  until  it  appears 
that  the  city  could  have  prevented  or  remedied  the  .condition 
before  the  injury,  by  the  exercise  of  reasonable  care.  So,  in 
order  to  create  liability,  it  must  not  only  appear  that  it  was 
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the  duty  of  the  city  to  remedy  the  particular  condition  or  de- 
fect complained  of,  but  also  that  the  defect  was  of  such  a 
character  that  it  rendered  the  walk  unsafe,  and  that  the 
city,  by  the  exercise  of  reasonable  care  for  the  safety  of  trav-  • 
elers,  could  and  should  have  remedied  the  defect  before  the 
injury.  This  is  the  basis  for  the  rule  that  a  city  is  not  liable 
for  defects  in  its  walks  of  which  it  has  no  notice,  unless  suf- 
ficient time  has  elapsed,  after  the  defect  came  into  existence, 
so  that  the  city,  by  the  exercise  of  reasonable  care  for  the 
safety  of  travelers,-  could  and  should  have  discovered  and 
remedied  the  defect  before  the  injury.  That  a  city  is  liable 
for  injuries  which  result  from  conditions  in  a  walk  such  as  ^ 
are  complained  of  here,  see  Huston  v.  City  of  Council  Bluffs, 
101  Iowa  33;  Brohurg  t\  City  of  Des  Moines,  63  Iowa  523. 
In  these  cases,  the  rule  laid  down  in  Cooh  v.  City  of  Milwmi- 
keCy  24  Wis.  270,  274,  is  followed  and  approved.  The  rule 
stated  in  that  case  is  that,  when  ice  and  snow  are  suffered  to 
remain  on  a  sidewalk,  in  such  an  uneven  and  rounded  form 
that  a  pei*son  cannot  walk  over  it,  using  due  care,  without 
danger  of  falling  down,  it  constitutes  a  defect  for  which  the 
city  or  town  is  liable.  In  the  Hust-on  case,  this  rule  was  ap- 
proved, citing  the  Brohxirg  case,  as  follows: 

"The  mere  fact  that  a  street  is  in  a  dangerous  condition 
because  of  ice  and  snow,  rendering  the  walks  slippery  by  rea- 
son of  the  operation  of  natural  causes,  should  not  render 
the  citv  liable,  even  if  such  ice  and  snow  are  not  removed  in 
a  reasonable  time.  But  when  it  becomes,  by  reason  of  the 
travel  thereon,  or  other  causes,  rounded  or  in  ridges,  then 
it  may  be  that  the  city  should  be  required  to  remove  such  ice 
and  snow.'' 

So  we  have  no  hesitancy  in  saying  that,  under  these  au- 
thorities, the  condition  here  shown  constitutes  actionable 
negligence. 

It  is  contended  by  the  defendant,  however,  that  the 
court  erred  in  its  instructions  to  the  jury ;  that  it  erred  in 
giving  Instructions  Nos.  3,  7,  8,  9^^^,  and  10. 
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These  instructions  were  submitted   to  counsel  before 

» 

they  were  read  to  the  jury.    No  objections  were  made  to  any 
instructions  except  the  3d,  7th,  and  10th.    In  the  review  of 

these  instructions,  we  are  confined  to  the 

^*  Suctioiw  •  objections  urged  by  counsel  before  the  in- 

^Airer^^^'         structions  were  read.     No  objections  were 

urged  to  Instructions  Nos.  8  and  9%. 

At  the  time  this  trial  was  had,  Section  3705-a  of  the 
Supplement  to  the  Code,  1913,  was  in  force,  which  provided 
that  all  objections  or  exceptions  to  instructions  must  be 
made  before  the  instructions  are  read  to  the  jury,  and  must 
point  out  the  grounds  thereof  specifically  and  with  reason- 
able exactness ;  but,  upon  a  showing  in  a  motion  for  a  new 
trial  that  an  error  in  such  instructions  was  not  discovered 
by  the  party  at  the  time  of  the  trial,  such  objections  or  ex- 
ceptions may  be  made  in  the  same  manner  in  such  motion 
for  a  new  trial. 

Instructions  Nos.  8  and  9^4  were  not  objected  to  before 
the  reading,  but  were  objected  to  in  the  motion  for  a  new 
trial.  There  was  no  showing,  however,  that  the  errors  com- 
plained of  were  not  discovered  in  time  to  interpose  them  be- 
fore the  reading.  We  had  occasion  to  pass  upon  this  ques- 
tion recently  in  Dimond  v.  Pea<*e  River  L.  d  D,  Co.,  182  Iowa 
400;  Chnmhley  v.  Courtney,  181  Iowa  482;  Eley  v.  Chicago 
a.  W.  /?.  Co.,  (Iowa)  166  N.  W.  739. 

It  is  claimed  that  the  court  erred  in  giving  the  third  in- 
struction. It  is  claimed  that  by  it  the  court  /submitted  to  the 
jury  for  consideration  defects  in  the  walk  itself,  and  that 

there  was  no  evidence  that  the  walk  itself 

3.  Trial:  In-  -wfis  defective 

Ptructlons:  ^^'*^  aeieciive. 

trp\?adin?8.  To    intelligently    understand    this    in- 

struction, all  its  parts  must  be  considered. 
The  court  submitted  four  grounds  of  negligence,  and  said: 

"And  the  acts  or  omissions  to  act  which  plaintiff  says 
constitute  the  negligence  of  which  she  complains,  and  upon 
which  she  predicates  her  right  to  recover,  are:  [Here  the 
court  set  out  plaintiff's  charge  of  negligence  in  the  words 
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in  which  it  was  charged  in  the  petition,  as  hereinbefore  set 
ont.]  ♦  ♦  ♦  These  are  the  only  acts  or  omissions  to  act,  on 
the  part  of  the  defendant,  which,  if  proven,  may  be  con- 
sidered in  determining  whether  she  has  shown  a  right  ,to  re- 
cover." 

A  sidewalk  is  that  portion  of  the  street  set  apart  for 
the  use  of  pedestrianB.  The  thing  or  condition  which  ren- 
ders the  sidewalk,  so  set  apart,  dangerous  and  unsafe,  is 
the  thing  or  condition  out  of  which  the  actionable  negli- 
gence, if  any,  must  arise,  whether  it  be  on  the  surface  or  un- 
der the  surface,  if  it  be  in  the  line  of  travel.  It  may  be  that 
there  was  not  sufficient  evidence  to  justify  a  jury  in  finding 
that  the  sidewalk  itself — meaning  thereby  the  thing  placed 
on  the  ground,  set  apart  for  a  walk — was  defective,  though 
there  is  some  evidence  of  defects  in  the  construction.  But, 
however  that  may  be,  defendant  was  not  prejudiced  by  the 
Courtis  simply  stating  all  negligence  charged  in  the  petition, 
even  though  the  jury  might  not  be  able*  to  say  from  the  evi- 
dence that  all  claims  were  proven.  The  jury  could  well  find 
that  the  surface  of  the  walk  was  dangerous  for  travel.  The 
surface  was  the  top  of  that  set  apart  for  travel,  and  the  jury 
could  not  have  been  misled  into  thinking  that  anything  else 
was  referred  to  in  this  statement  of  the  issue.  The  court, 
however,  told  the  jury  in  this  instruction  that  no  liability 
could  be  predicated  on  any  act  of  negligence  charged,  unless 
it  was  proven  by  the  evidence.  The  mixture  of  snow  and  ice 
which  rendered  the  sidewalk  unsafe  for  travel,  rough, 
rounded,  and  uneven  as  it  was,  was  on  the  top  of  that  por- 
tion of  the  ground  set  apart  for  travel.  It  was,  therefore,  on 
the  surface  of  the  walk.  If  this  rough,  irregular,  and 
rounded  ice  made  the  sidewalk  dangerous,  it  made  it  so  be- 
cause it  rendered  the  surface  of  the  sidewalk  dangerous  for 
travel.  The  whole  theory  upon  which  the  case  was  tried 
was  that  the  snow  and  ice  permitted  to  accumulate  and  re- 
main upon  this  walk  rendered  the  surface  of  the  walk  rough, 
uneven,  rounded,  and  irregular,  and  dangerous  for  travel, 
and  that  this  condition  was  the  proximate  cause  of  plain- 
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tiff's  injury.  We  must  give  the  jury  credit  for  some  slight 
intelligence,  and  we  must  assume  that  they  had  a  fair  knowl- 
edge of  what  they  were  called  upon  to  try  and  determine 
from  the  whole  record  made,  and  could  not  have  been  mis- 
led by  the  matters  complained  of,  found  in  this  instruction. 
We  find  no  reversible  error  here. 

It  is  next  contended  that  the  court  erred  in  giving  the 
7tb  instruction. 

This  instruction  does  not  correctly,  state  the  law.  It 
tells  the  jury  that  the  cit>'  is  not  an  insurer  of  the  safety 
of  those  passing  along  or  upon  its  streets  or  sidewalks,  bnt 

that  it  is  charged,  under  the  law,  with  the 
*  C0BP0BATI0N8 :     dutv  of  placlus:  and  maintaining  its  streets 

streets,   etc.  ;***='  ° 

obstructions :       and  Sidewalks  in  a  reasonably  safe  coudi- 

degree  of  cure. 

tion.  The  law  does  not  impose  a  duty  upon 
a  city  of  keeping  its  streets  and  sidewalks  in  a  reasonably 
safe  condition,  but  does  impose  upon  the  city  the  duty  of 
exercising  reasonable  care  to  see  to  it  that  its  sidewalks  are 
maintained  in  a  reasonably  safe  condition.  This,  however, 
does  not  avail  the  defendant  in  this  case,  for  the  reason  that 
the  court,  in  the  same  instruction,  told  the  jury,  touching 
the  duty  of  the  city  to  keep  its  sidewalks  in  repair  and  in 
condition,  that  this  duty  was  and  should  be  determined  and 
measured  by  the  care  exercised  by  reasonably  prudent  men 
under  like  circumstances  and  conditions,  and  said,  practical- 
ly,  that  the  duty  of  the  city  was  to  exercise  such  care  as  rea- 
sonably prudent  and  careful  persons  would  have  exercised 
in  the  endeavor  to  make  and  maintain  the  walk  in  a  rea- 
sonably safe  condition. 

It  is  next  contended  that  the  court  erred  in  refusing  to 
give  instructions  asked  by  the  defendant.  We  have  ex- 
amined those  instructions,  and  have  to  say  that,  in  so  far  as 
they  express  the  law  correctly,  they  were  fully  given  by  the 
court  in  its  own  instructions.  Therefore,  a  refusal  could 
not  and  did  not  prejudice  the  rights  of  the  defendant. 

It  is  next  contended  that  the  court  failed  to  call  ihe 
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jury's  attention  to  the  provisions  of  Section  781  of  the  Code 
of  1897,  which  reads: 

"They    [meaning  municipalities]    shall 
^'  TOBPOEA^Ns :     have  power  to  remove  snow,  ice  or  accumula- 
^s^ctions:*       tions  from  abutting  property  from  the  side- 
move,  and  as-      walk,  without  notice  to  the  property  owner, 

8688   COS'tS  *.«••/  y 

if  the  same  has  remained  upon  the  walk  for 
the  period  of  ten  hours,  and  assess  the  expenses  thereof  on 
the  property  from  the  front  of  which  such  snow,  ice  or  accu- 
mulations shall  be  removed/' 

It  will  be  noted  that  this  section  does  not  attempt  to 
regulate  the  duty  which  the  city  owes  to  the  traveling  pub- 
lic. It  only  regulates  the  expense  of  such  removal  between 
the  city  and  the  property  owner,  and  we  think  the  court 
would  not  have  been  justified  in  calling  the  attention  of  the 
jury  to  this,  and  that  to  do  so  would  have  injected  confusion 
into  the  record. 

We  find  no  reversible  error  in  the  case,  and  the  cause 
is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Eva  Frbbby,  Administratrix,  Appellant,  v.  Town  op  Sibley 

et  al.,  Appellees. 

TRIAL:     InstrnctionB — Joint  NegUgent  Wrongdoers.     In  an  action 

1  against  several  alleged  negligent  wrongdoers,  the  court  must,  on 
request,  either  In  the  instructions  or  in  the  forms  of  verdict 
submitted,  plainly  tell  the  jury  that  it  may  find  against  ono 
defendant  and  in  favor  of  another,  even  though  it  be  alleged 
that  the  negligence  complained  of  was  an  omission  or  violation 
of  a  joint  duty.     (See  Sec.  3730,  Code,  1897.) 

TBIAL:     Instmctiooa— Wh«n  Bequests  are  Timely.     The  statutory 

2  requirement  that  requests  for  instructions  must  be  made  before 
the  arguments  are  commenced  (Sec.  3705-a,  Code  Supp.,  1913, 
now  repealed),  does  not  apply  to  an  instruction  which  it  is  the 
^uty  of  the  court  to  give  icithout  any  request,  in  order  that 
the  issues  may  be  properly  presented  to  the  jury.  So  held 
where,  after  argument,  the  court  was  requested  to  charge  that 
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it  mlgfit  find  against  one  of  two  alleged  negligent  wrongdoers 
and  in  favor  of  the  other. 

PARTIES:     Defendants — Joinder— Tort.     Principle  recognized  that 

3  any  number  of  parties  may  be  joined  as  defendants  in  an  s.e- 
tion  for  damages  for  a  negligence  which  is  alleged  to  have  been 
an  omission  or  violation  of  the  joint  and  common  duty  of  all 
defendants,  and  that  a  recovery  may  be  had  against  some  of  the 
defendants  and  not  necessarily  against  all  the  defendants. 

ACTIONS:    Nature  and  Form — ^Abolition  of  Forms — ^Tort  and  Negli- 

4  gence.  Recovery  depends  upon  what  is  alleged  and  'p^^f>^<^^*  not 
upon  the  n>ame  which  counsel  may  see  fit  to  give  to  his  action. 
So  held  where  the  trial  court  drew  a  difitinction  between  an  ac- 
tion for  tort,  and  an  action  for  negligence,  (See  Sees.  3426, 
3639,  Code,  1897.) 

TRIAL:     Inst^ctions — ^Verdict-Urging  Instructions.     Verdict-urging 

5  Instructions  are  objectionable  which  assume  to  tell  the  jury,  as 
a  reason  why  an  agreement  ought  to  be  reached,  that,  if  the 
case  is  retried,  such  retrial  must  be  on  the  same  pleadings  and 
evidence  as  the  present  trial,  and  that  ^  retrial  would  simply 
add  to  the  burden  of  the  successful  party. 

Appeal  from  Osceola  District  Court, — W.  1).  Boies,  Judge. 

^  May  20,  1918. 

Action  at  law  to  recover  dainagea  for  the  death  of 
plaintiff's  intestate.  Verdict  and  judgment  for  defendants, 
and  plaintiff  appeals. — Reversed. 

C,  R.  Metcalf,  for  appellant. 

Clark  d  DiCfineU,  for  appellees. 

WexWer,  J. — The  defendant  town  owns  and  operates  a 
municipal  water  and  gas  plant,  of  which,  at  the  time  here 
in  question,  the  defendant  Clayton  was  superintendent,  and 

the  deceased  was  an  assistant  or  helper  in 

1    TsiaTj  *    in- 

'  structions:  the  Operation  of  said  plant.     On  June  14, 

gent  wrong-         1914,  while  in  said  employment  in  and  about 

said  business,  the  deceased  came  in  contact 
with  a  rapidly  revolving  shaft,  upon  which  his  clothing  or 
person  was  caught  in  su<*h  manner  that  he  was  drawn  into 
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the  moving  machinery  and  killed.  The  plaintiff,  as  the  ad- 
ministratrix of .  the  deceased,  brings  this  action,  jcrining 
therein,  as  codefendants,  the  town  of  Sibley  and  the  super- 
intendent Clayton,  alleging  in  her  petition  that  deceased 
came  to  his  death  by  reason  of  the  negligence  of  said  de- 
fendants, and  without  contributory  negligence  on  his  part. 
It  is  charged  that  the  plant  and  machinery  were  negligently 
constructed  and  maintained,  thereby  making  the  operation 
dangerous;  that  the  pulleys  provided  for  the  belting  em- 
ployed in  such  operation  were  left  unguarded,  and  had  pro- 
truding bolt  ends,  which  were  not  covered;  and  that  they 
were  not  provided  with  belt  shifters  or  (Ttherwise  protected, 
as  provided  by  law.  It  is  further  alleged  that  deceased  had 
been  in  said  employment  for  only  a  short  time,  and  was  with- 
out experience  in  such  work,  as  the  defendants  well  knew; 
and,  under  the  order  or  direction  of  the  superintendent,  he 
was  placed  alone  in  charge  of  the  operation  of  the  plant  at 
night,  and  it  was  while  in  such  service,  and  in  the  line  of  his 
duty,  that  he  was  drawn  into  the  machinery  and  killed ;  and 
that  such  accident  was  occasioned  by  reason  of  the  defective 
condition  of  the  machinery  and  of  its  unguarded  condition, 
of  which  complaint  is  made. 

The  defendants  deny  the  several  allegations  of  negli- 
gence contained  in  the  petition,  and,  by  way  of  aflSrmative 
defense,  allege  that  deceased  had  full  knowledge  of  the  dan- 
gers attending  the  operation  of  the  machinery,  and  was  ex- 
pressly warned  against  exposing  himself  to  contact  there- 
with and  voluntarily  assumed  the  risk  arising  from  defend- 
ants' alleged  negligence.  They  also  allege  that,  after  the  de- 
ceas<^  of  Freeby,  the  town  entered  into  a  settlement  with 
plaintiff  in  her  individual  capacity,  and  paid  her  the  sum  of 
f  150  in  full  of  all  her  claims  for  damages  (m  account  of  her 
husband's  death. 

On  the  trial,  there  was  evidence  tending  to  sustain  the 
plaintiflTs  petition  as  to  the  alleged  defective  and  dangerous 
and  unguarded  condition  of  the  machinery.  It  was  shown 
that,  at  the  time  the  intestate  was  killed,  he  was  attending 
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the  operation  of  the  plant  alone,  and  no  living  witness  un- 
dertakes to  tell  how  the  accident  occurred.  It  appears  that 
the  principal  shaft  by  which  the  machinery  was  operated 
was  located  some  twelve  feet  above  the  floor,  and  carried  sev- 
eral pulleys  for  belting.  The  means  provided  for  getting  up 
to  the  shaft  to  adjust  the  belting  or  to  perform  any  other 
duty  connected  with  the  care  of  the  machinery  at  that  point 
was  a  ladder,  with  curved  ends  or  hangers  at  the  top.  When 
used  for  this  purpose,  the  ladder  was  kept  in  position  hj 
hanging  the  hooks  at  the  top  over  the  shaft,  the  bottom  of 
the  ladder  resting  on  the  floor.  When  discovered,  Freeby^s 
dead  body  lay  on  -the  floor  under  the  shaft  near  the  foot  of 
the  ladder,  which  was  hooked  over  the  shaft  in  the  nana! 
way.  His  right  arm  was  torn  off,  left  arm  broken,  and 
skull  crushed,  and  the  severed  hand  was  found  wedged  into 
one  of  the  pulleys  at  the  shaft;  but  the  exact  manner  of  the 
accident  is  not  clearly  shown. 

As  it  is  not  questioned  that  the  case  made  was  one  for 
the  jury,  we  shall  not  extend  this  opinion  for  any  review  of 
the  testimony,  but  give  attention  to  one  or  two  propositions 
which  appear  decisive  of  the  appeal. 

I.  In  its  charge  to  the  jury,  the  trial  court  nowhere  in- 
structed that,  to  entitle  plaintiff  to  recover,  it  was  not 
necessary  to  find  both  defendants  negligent,  as  charged,  or 
that,  if  the  evidence  was  found  to  justify  it,  the  jury  conld 
find  in  her  favor  against  either  defendant  alone.  On  the 
contrary-,  wherever  the  charge  stated  the  issues,  or  referred 
to  the  contending  parties  and  the  rules  governing  their  re- 
spective rights  in  the  case,  the  defendants  were,  in  each 
instance,  spoken  of  jointly,  or  in  the  plural  form ;  and  no- 
where is  there  any  intimation  of  their  several  or  individnal 
liability.  At  the  close  of  the  arguments,  and  after  the 
court's  charge  had  been  prepared,  but  before  it  had  been 
given  to  the  jury,  plaintiff's  counsel  asked  the  court  to  sub- 
mit with  its  charge  a  form  of  verdict  to  be  used  in  case  the 
jury  should  find  against  one  defendant  alone,  and  to  inform 
the  jury  that  such  a  verdict  was  allowable.    The  court  re 
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fused  the  request,  and  submitted  to  the  jury  but  two  forms 
of  verdict,  as  follows: 

"Verdict  No.  1. 
"We,  the  jury,  find  for  the  plaintiff,  Mrs.  Eva  Freeby, 
as  administratrix  of  the  estate  of  William  H.  Freeby,  de- 
ceased, and  assess  the  amount  of  her  recovery  against  the 

defendants,  at  | 

(( »» 

Foreman. 

"Verdict  No.  2. 
"We,  the  jury,  find  for  the  defendants. 

"Signed  


i> 


Foreman. 

The  only  reason  assigned  by  the  court,  at  the  time,  for 
its  refusal  of  the  request,  was  that  it  was  made  after  the 
arguments  had  been  concluded  and  the  instructions  pre- 
pared, and  not  befote  argument,  as  provided  by  statute. 
EJrror  is  assigned  by  appellant  upon  this  ruling. 

The  statute,  as  it  existed  at  the  time  of  the  trial  below 
(Section  3705-a,  Code  Supplement,  1913),  provided  that  all 
requests  for  instructions  should  be  presented  to  the  judge 

before   argument   to   the  jury,   and   before 

2.  J^^^j-  ^-,  the  reading  of  the  charge  to  the  jury.    It 

Me^'tii^f^*"     also  provided  that  the  judge,  before  reading 

his  charge  to  the  jury,  should  present  it  to 
counsel  on  either  side,  and  give  reasonable  time  for  its  exam- 
ination, and  that,  this  being  done,  all  objections  thereto  must 
be  made  and  exceptions  thereto  taken  before  the  chaise  was 
read  to  the  jury.  It  was  not  provided  that  the  court  should 
have  its  charge  prepared  and  completed  before  counsel's 
argument  to  the  jury  was  begun,  nor  was  i1|  required  that 
counsel  should  assume  to  offer  objection  or  take  exception 
to  the  charge  until  it  was  completed  by  the  court;  and  this 
may  be,  and  in  ordinary  practice  is,  not  complete  much  be- 
fore the  arguments  for  counsel  are  closed.  It  seems  quite 
clear,  therefore,  that  objections  and  exceptions  to  the  charge 
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case,  fhe  submission  of  forms  of  verdict,  it  certainly  does 
require,  in  the  absence  of  such  forms,  clear  and  specifii* 
directions  as  to  the  various  findings  which  are  allowable  in 
the  case  being  tried,  and  such  information  as  will  enable  the 
jury  to  frame  its  own  verdict.  Still"  more  obvious  is  the 
justice  of  the  proposition  that,  when  the  court  does  assume 
to  submit  forms  of  verdict  to  the  jury,  it  should  not  omit 
therefrom  any  one  or  more  of  the  verdicts  which  may  proper- 
ly be  returned  upon  any  of  the  issues.  The  effect  of  such 
omission,  unless  obviated  by  the  specific  and  unmistakable 
terms  of  the  charge  itself,  must  necessarily  be  quite  mifl- 
leading.  In  this  case,  as  we  have  seen,  the  court  did  sub- 
mit forms  of  verdict,  but  only  such  as  would  fit  a  finding  for 
plaintiff  against  both  defendants,  or  for  both  defendant** 
against  the  plaintiff ;  and  the  charge  nowhere  informs  or  sug- 
gests to  the  jury  that  it  could  find  for  the  plaintiff  against 
one  of  the  codefendants  individuallv.  When  this  omission 
was  discovered  by  counsel  for  plaintiff,  before  the  charge  was 
read  to  the  jury,  he  could  rightfully  interpose  an  objec- 
tion thereto ;  and  in  our  judgment,  the  court,  having  itd  at- 
tention called  to  the  error  before  submission,  should  have 
corrected  it.  Appellee  cites  the  opinion  of  this  court  in  Shd- 
berg  v.  Jones,  170  Iowa  19,  as  holding  that  such  an  omis- 
sion is  not  necessarily  prejudicial  to  the  opposing  party; 
but  the  precedent  tends  rather  to  support  the  view  we  have 
here  expressed  than  otherwise.  We  there  overruled  the  ex- 
ception taken  to  the  failure  of  the  court  to  submit  a  form  of 
verdict  as  to  each  individual  defendant,  for  the  very  suf- 
ficient reason  that,  as  shown  in  the  opinion,  the  court  had. 
in  fact,  not  only  given  instructions  upon  the  subject  of  "lia- 
bility, both  joint  and  individual,  of  the  defendants,  in  case 
plaintiff  was  entitled  to  a  verdict,"  but  the  jury  did,  in  fact, 
also  return  a  special  finding  '^that  each  and  all  of  the  de- 
fendants had  united  in  the  wrongful  act.'' 

That  the  court  and  counsel  for  appellees  both  miscon- 
ceived the  true  rule  applicable  to  cases  of  this  kind  is  made 
still  more  apparent  by  reference  to  the  language  used  by  the 
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trial  judge  in  overruling  plaintiff's  motion 

**  ^^ and* form:    for  a  new  trial,  and  adopted  by  counsel  in 

form??°tort        argument  to  this  court.    Giving  reasons  for 

and  negligence.'    ,,  _.  ..  x       -j 

its  ruling,  the  court  said : 

"Counsel  for  plaintiff  bases  his  contention  for  a  new 
trial  primarily  upon  the  idea  that  this  action  is  on  a  tort, 
and  not  on  negligence.  It  will  be  noticed  from  the  reading 
of  the  petition  that  the  matter  of  tort  is  not  suggested ;  it 
is  an  action  against  the  defendants  jointly  for  joint  negli- 
gence. That  is  repeated  in  every  instance  of  the  petition. 
The  case  was  tried  as  one  in  negligence;  was  argued  to  the 
jury  as  one  in  negligence;  and  the  question  of  tort  was  not 
suggested  to  the  court  until. after  the  arguments  were  con- 
cluded, and  the  plaintiff  asked  certain  other  form  or  forms 
of  verdicts  to  be  submitted  to  the  jury.  It  seems  to  me  that, 
where  the  petition  is  drawn  in  the  form  it  is, — this  one  be- 
fore me, — that  the  court  has  the  right,  and  it  is  the  duty  of 
the  court,  to  instruct  upon  the  case  made  by  the  pleadings 
and  the  manner  in  which  this  case  is  presented  by  the  i)eti- 
tion  and  tried.  I  think  the  court  was  justified  in  giving  the 
instructions  it  did.  It  seems  to  me,  when  you  come  to  read 
the  petition,  and  note  the  broad  field  it  covers,  there  should 
be  an  instruction  at  least  reasonably  in  view  of  the  case  as 
pleaded  and  the  case  as  tried.  I  do  not  believe  a  party  can 
adopt  the  theory  of  joint  negligence,  as  was  done  in  this 
petition,  and  then  complain  that  the  defendants  were  not 
jointly  liable,  and  at  the  end  of  the  trial,  turn  it  into  a  tort 
action,  and  base  the  objection  thereon." 

Passing  the  obvious  objection  to  this  reasoning,  that 
forms  of  action  are  no  longer  observed  in  this,  state  (Code 
Sections  3426  and  3639),  and  that,  when  the  plaintiff  has 
made  a  plain  statement  of  facts,  he  may  recover  as  damages 
thereon  whatever  the  law  may  allow,  either  for  breach  of 
contract  or  tort  {Lee  v.  Coon  Rapids  Bank,  166  Iowa  242, 
248),  it  may  be  added  that  the  distinction  sought  to  be 
drawn  between  an  action  based  upon  an  alleged  negligence 
and  one  based  on  tort,  is  one  which  does  not  exist.    The  word 
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"tort,"  as  used  in  law,  is  of  broader  and  more  compreh«»- 
sive  meaning  than  negligence,  but  it  includes  n^ligence. 
See  Cooley  on  Torts  (3d  Ed.),  3  et  aeq.y  and  authorities  col- 
lated in  38  Cyc.  415  and  note.  Perhaps  as  complete  a  defini- 
tion of  tort  as  can  be  compressed  into  few  words  is  given  in 
the  Standard  Dictionary  (1896  Ed.),  as  follows: 

"Any  wrongful  act,  neglect,  or  fault  whereby  legal  dam- 
age is  caused  to  the  person  or  property  or  reputation  of 
another." 

Negligence  involves  the  element  of  a  breach  of  dntj, 
and  this  is  a  legal  wrong,  a  tort.  It  follows,  therefore,  of 
necessity  that,  in  drawing  a  distinction  between  an  action 
in  tort  and  an  action  to  recover  damages  for  negligence,  and 
thus  excluding  the  idea  of  plaintiflPs  right  to  recover  against 
either  of  the  individual  defendants,  the  court  erred,  to  her 
prejudice. 

II.  The  jury,  having  considered  the  case  for  a  consider- 
able period  without  coming  to  an  agreement,  were  recalled 
into  court,  and,  after  some  interrogation,  were  returned  to 

the  jury  room,  with  an  additional  instruc- 

0.  Trial  :   in-  tion,  as  follOWS  : 

vMdict^.^'*  "It  is  important  that  you  agree  upon  a 

■trucfions.  verdict  in  this  case,  if  you  can  satisfy  yonr 

minds  as  to  the  rights  of  the  case  between 
the  parties.  This  case  must  be  determined  by  some  jury;  it 
must  be  determined  upon  the  same  pleadinp  and  evidence; 
a  disagreement  will  simply  add  to  the  burden  of  the  snc- 
cessful  party.  It  is  the  duty  of  each  juror  to  lay  aside  all 
pride  of  judgment,  and  carefully  review  the  ground  of  his 
opinion;  the  case  has  been  exhaustively  tried;  a  new  trial 
will  entail  a  large  expense.  You  may  again  retire  for  de 
liberation,  and  trv  and  arrive  at  a  verdict  that  you  may 
deem  fair  and  just." 

Exception  i^  taken  by  appellant  to  this  instruction,  in 
that  it  misdirects  the  jurors,  and  suggests  improper  reasons 
or  inducements  for  them  to  reach  an  agreement.    The  state 
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ment  that,  in  case  of  a  retrial^  the  suit  must  be  tried  on  the 
same  pleadings  and  evidence^  and  that  a  disagreement  would 
simply  add  to  the  burden  of  the  successful  party,  is  chal- 
lenged by  the  appellant,  and  we  are  inclined  to  the  view  that 
the  objection  is  well  taken.  Were  the  record  without  other 
material  error,  we  might  not  reverse  on  this  ground  alone; 
but,  in  view  of  the  fact  that  a  retrial  must  be  had  on  other 
exceptions,  we  mention  this  so  that  the  objection  may  be 
avoided  in  the  further  trial  of  the  case.  On  another  trial, 
the  issues  may  or  may  not  be  identical  with  those  presented 
on  the  first  hearing,  and  the  evidence  then  offered  may  or 
may  not  be  the  same  which  the  jury  then  had  before  it.  It 
may  be  added  that  the  suggestion  that  a  new  trial  would 
add  to  the  burden  of  the  successful  party  could  be  true  only 
on  the  theory  that  the  same  party  proves  succeAful  on  both 
trials,  and  this  is  a  result  which  ought  not  to  be  taken  for 
granted. 

Some  other  objections  argued  might  be  of  material  char- 
acter had  they  been  properly  preserved  in  the  record,  but 
they  have  not  been  so  presented  as  to  call  for  consideration 
or  decision. 

For  the  reasons  stated,  the  judgment  below  is  reversed, 
and  cause  remanded  for  new  trial. — Rer>er8ed  and  remanded. 

Preston,  C.  J.,  Qaynor  and  Stevens,  JJ.,  concur. 


Mrs.  B.  M.  Gebr,  Appellee,  v.  City  op  Dbs  Moines,  Appel- 
lant. 

MUNICIPAL  CORPORATIONS:  Non-Negligent  Defects^EIeTated 
Obstructions.  While  the  maintenance  of  a  slight  depression  in 
a  sidewalk  might  be  denominated  non-negligence  per  se,  yet 
the  maintenance  of  an  equally  slight  elevation  in  the  sidewalk 
may  present  a  Jury  question  on  the  issue  of  negligence.  So 
held  where  a  section  of  a  cement  walk  had  been  elevated  from 
one  to  three  inches  above  the  surrounding  walk  by  the  growth 
of  a  tree. 

Appeal  from  Polk  District  Court. — C.  A.  Dudley,  Judge. 
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May  20,  1918. 

Action  at  law  to  recover  damages  for  personal  injury. 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals.— 
Affirmed, 

H,  W.  Byers,  Guy  A,  Miller,  and  Paul  Hewitt,  for  ap- 
pellant. 

Parker  d  Riley,  for  appellee. 

Weaver,  J. — The  city  of  Des  Moines  has  constructed 
and  maintains  a  cement  sidewalk  on  the  east  side  of  West 
Eighteenth  Street  between  College  Avenue  on  the  north  and 
Clark  Street  on  the  south.     This  walk,  the  plaintiff  alleges, 
was  by  the  plaintiff  negligently  permitted  to  become  and 
remain  out  of  repair,  in  such  manner  that  one  section  or 
block  of  the  cement  was  lifted  or  raised  several  inches  above 
the  adjoining  block  or  section,  creating  a  defect  or  obstruc- 
tion over  which  a  person  using  the  walk  was  liable  to  trip 
and  stumble  or  fall.     It  is  further  alleged  that  this  condi- 
tion had  continued  a  year  or  more,  and  had  been  expressly 
called  to  the  attention  of  the  city  oflScers;  and  that  plain- 
tiff, while  lawfully  using  the  walk,  and  in  the  exercise  of 
due  care  for  her  own  safety,  struck  her  foot  against  such 
obstruction,  and  was  thereby  caused  to  fall,  breaking  her 
thigh  and  inflicting  upon  her  other  painful  and  permanent 
injuries,  for  all  of  which  she  asks  compensation  in  damages. 
The  defendant  denies  the  plaintiff's  claim,  and  denies  that 
it  was  in  any  manner  negligent  as  charged.     The  evidence 
shows,  without  material  conflict,  that  the  cement  walk,  at 
the  place  in  question,  was  about  three  feet  wide;  that  a 
piece  of  it  had  been  lifted  above  the  general  level  or  grade 
by  the  growth  of  a  root  of  a  tree  standing  near  at  hand, 
and  that,  on  the  evening  in  question,  the  plaintiff,  accom- 
panied by  one  or  more  friends,  was  passing  along  the  walk, 
when  she  stumbled  over  this  obstruction  and  fell,  sustain- 
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ing  an  impacted  fracture  of  her  right  femur,  close  to  the 
head  of  the  bone.  The  injury  was  of  a  painful  character,  and 
caused  a  permanent  shortening  of  the  limb.  Her  knee  was 
also  severely  wrenched  and  bruised.  There  is  some  con- 
flict in  the  testimony  as  to  the  height  of  the  obstruction  in 
the  walk,  caused  by  the  lifting  of  the  cement,  the  estimates 
varying  from  one  inch  to  three  inches.  Others  had  stum- 
bled over  it  and  some  had  fallen  there,  and  complaint  of  these 
conditions  had  been  made  to  the  city's  sidewalk  inspector. 
The  defendant's  evidence  was  confined  to  the  matter  of  the 
height  to  which  the  cement  block  or  section  of  the  walk  was 
raised  above  the  adjoining  section.  At  the  close  of  the  tes- 
timony, the  defendant  moved  for  a  directed  verdict  in  its 
favor,  on  the  ground  that  the  testimony  was  insufficient,  as 
a  matter  of  law,  to  support  a  verdict  for  the  plaintiff.  The 
motion  was  denied,  and  the  jury  found  for  plaintiff,  assess- 
ing her  recovery  at  $750. 

In  argument  to  this  court,  appellant's  counsel  rely 
solely  upon  the  proposition  that  the  defect  in  the  sidewalk 
was  of  such  slight  and  trivial  character  that  the  court 
should  hold,  as  a  matter  of  law,  that  the  city  is  not  charge- 
able with  negligence  in  failing  to  remedy  it.  It  is  con- 
ceded that  the  evidence  undoubtedly  shows  that  there  was  a 
defect  in  the  sidewalk;  but  counsel  say  it  "was  not  such  a 
defect  that  plaintiff  can  say  that  reasonable  diligence  or 
ordinary  care  would  require  that  the  defect  be  remedied  so 
that  the  sidewalk  be  made  perfectly  level  and  without  un- 
evenness."  It  may  well  be  admitted  that  the  law  does  not 
require  the  city  to  maintain  its  streets  and  walks  in  a  state 
of  absolute  perfection,  or  to  keep  them  free  from  minute 
and  trifling  variations  in  their  evenness  of  surface  such  as 
do  not,  in  ordinary  use,  render  them  unsafe  for  travel  by 
persons  exercising  reasonable  care.  Stated  in  other  worde, 
if  the  defect  be  so  slight  that  injury  therefrom  to  travelers 
exercising  proper  care  is  not  reasonably  to  be  anticipated, 
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then  there  is  no  actionable  negligence.  But,  generally 
speaking,  the  duty  of  care  on  the  part  of  the  city  is  not  de- 
pendent upon  the  mere  question  of  the  size  or  proportions 
of  the  defect  complained  of.  Size  and  visibility  are  som^ 
times  material  considerations  upon  the  question  of  con- 
structive notice  of  its  existence;  but,  notice  being  admitted 
OP  proved,  a  defect  is  not  necessarily  trivial  because  it  is 
small.  For  example,  a  spike  left  protruding  an  inch  or 
two  from  the  surface  of  an  otherwise  sound  and  well  con- 
structed plank  walk,  presents  a  defect  of  very  small  physical 
proportions,  but  one  from  which  injury  and  danger  to  |)edes 
trians  may  clearly  be  apprehended ;  and  if  the  city,  having 
notice  of  such  condition,  fails  to  use  diligence  in  remedying 
it,  with  the  result  that  a  traveler  is  injured,  it  would  hardly 
be  claimed  that  the  smallness  of  such  defect  relieved  the  city 
from  the  charge  of  negligence.  In  the  case  at  bar,  there 
was  evidence  from  which  the  jury  could  find  that  a  section 
or  block  of  the  cement  from  which  the  walk  was  made  had 
been  lifted  to  a  height  of  from  one  to  three  inches.  That 
such  an  obstruction  in  an  otherwise  smooth  walk  is  one 
against  which  a  pedestrian  is  likely  to  stumble  and  fall  is 
very  manifest,  and  this  is  particularly  true  when  the  vision 
of  the  traveler  is  obscured  by  darkness,  as  is  here  shoi^Ti  to 
be  the  case.  That  such  was  the  character  of  this  obstruc- 
tion is  also  shown  by  the  fact  that  several  others  had  stnm 
bled  and  fallen  over  it.  It  cannot  be  said,  as  a  matter  of 
law,  that  the  pedestrian  is  bound  to  keep  his  eyes  glued  to 
the  walk  on  which  he  travels,  or  that  he  assumes  the  risk 
of  every  defect  which  close  inspection  of  every  footstep  may 
reveal.  His  duty  in  the  premises  is  reasonable  care  and 
caution,  but  he  has  the  right  to  assume  that  the  city  has 
also  used  reasonable  care  and  caution  to  see  that  the  walk 
it  has  provided  for  the  public  use  is  free  from  traps  and 
defects  which  render  it  dangerous.  Bearing  generally  upon 
this  discussion,  see  Patterson  v.  City  of  Council  Bluffs,  91 
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Iowa  732;  Baxter  v.  City  of  Ged4j/r  Rapids,  103  Iowa  509; 
Rusch  V.  City  of  Dubuque,  116  Iowa  403;  and  other  cases 
in  which  these  precedents  have  been  followed.  To  hold 
that,  as  a  matter  of  law,  the  admitted  defect  in  the  walk 
was  not  of  such  character  as  to  charge  the  city  with  neg- 
ligence in  failing  to  remedy  it  within  a  reasonable  time  after 
notice,  actual  or  constructive,  of  its  existence,  would  be  to 
establish  a  precedent  out  of  harmony  with  our  adjudged 
cases,  and  inconsistent  with  the  spirit  of  the  statute  which 
imposes  upon  cities  and  towns  the  duty  to  maintain  their 
public  ways  free  from  nuisances  and  reasonably  safe  for 
their  intended  use.  The  appellant  relies  principally  upon 
the  recent  case  of  Johnson  v.  City  of  Ames,  181  Iowa  65, 
but  we  do  not  regard  it  as  controlling  upon  the  facts  now 
before  us.  In  the  Johnson  case,  the  defect  complained  of 
was  a  slight  depression  in  the  surface  of  the  walk;  and, 
among  other  things,  one  of  the  important  questions  to  he 
considered  was  that  of  constructive  notice  to  the  citv.  "'on- 
cerning  this,  we  said : 

'*rt  must  have  been  a  defect  of  such  a  character  as,  in 
view  of  its  location  and  the  use  made  of  the  walk,  to  attract 
the  attention  of  the  oflBcers  of  the  city  and  cause  them,  in 
the  exercise  of  that  degree  of  caution  an  ordinarily  prudent 
person  would  exercise  under  like  circumstances,  to  antici- 
pate diinger  therefrom  to  the  pedestrian  passing  along  the 
walk;  and  we  are  of  opinion  that  the  defect  was  not  such 
as  thus  to  put  the  city  on  its  guard." 

In  so  holding,  the  opinion  draws  a  distinction  between 
a  slight  depression  and  a  slight  elevation  in  a  walk, — a 
diflFerence  which,  within  limits,  may  be  of  material  con- 
sideration. In  this  case,  there  is  no  question  raised  as  to 
the  fact  or  suflScipncy  of  notice  if  the  obstruction  was  one 
which  the  city  should  have  removed  or  remedied.  The  cited 
opinion  does  not  negative  the  duty  of  the  city  to  exercise 
i-easonable  care  in  the  inspection  and  oversight  of  its  walks, 
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or  its  duty  to  remove  an  obstruction  which  is  manifestly 
a  danger  to  pedestrians.  Neither  can  it  be  construed  as 
holding,  as  a  matter  of  law,  that  the  existence  of  an  ob- 
stniction  or  stumbling  block  in  a  sidewalk  is  not  a  defect 
constituting  actionable  negligence  on  the  part  of  the  city 
simply  because  it  is  not  more  than  two  or  three  inches  in 
height.  On  the  contrary,  the  opinion  in  that  case  expressly 
recognized  the  authority  of  Ba<cter  v.  City  of  Cedar  Rapidn, 
103  Iowa  599,  where  the  defect  shown  was  the  lifting  of  the 
loose  end  of  a  plank  at  the  junction  of  a  street  crossing  with 
a  sidewalk.  On  the  trial  of  that  case,  the  defendant,  adopt- 
ing the  precise  theory  relied  upon  by  appellant  in  the  in- 
stant case,  asked  the  court  to  instruct  the  jury  that,  if  the 
crosswalk  was  only  raised  about  two  inches  above  the  side- 
walk,  then  it  was  reasonably  safe  and  convenient  for  the 
public;  and  refusal  of  such  instruction  was  assigned  as 
error.  We  there  recognized  the  fact  that,  in  some  other 
jurisdictions,  the  rule  thus  contended  for  had  been  adhered 
to,  but  we  declined  to  follow  it,  and  said : 

"It  may  be  that  the  conclusions  reached  in  those  cases 
were  authorized  by  the  facts  upon  which  they  were  based, 
but  we  do  not  think  it  can  be  said,  as  a  matter  of  law,  that 
an  obstruction  in  a  sidewalk  or  street  crossing  two  inches 
high  cannot  be  such  a  defect  that  the  city  or  town  in  which 
it  exists  may  be  liable  for  injuries  which  it  causes.  It  is 
manifest  that  such  an  obstruction  may  easily  cause  most 
serious  accidents  to  persons  using  the  walk,  even  though 
they  be  free  from  negligence.  Indeed,  at  times  they  may  be 
much  more  dangerous  than  larger  obstructions,  because  less 
readily  discoverable.  Whether  an  obstruction  or  other  de 
feet  in  a  walk  is  of  a  character  to  make  the  municipality 
which  permits  it  to  exist  responsible  for  it,  does  not  neces- 
sarily depend  upon  the  size  of  the  defect,  but  upon  the  ef 
fects  which  may  be  reasonably  apprehended  from  it  upon 
persons  who  use  the  walk  in  a  proper  manner.     These  will 
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vary  with  the  circumstances  of  different  cases^  and  whether 
the  municipality  is  liable  for  a  defect  in  its  streets  or  walks 
will,  as  a  rule,  be  a  question  of  fact,  to  be  determined  by  the 
jury  under  the  instruction  of  the  court,  and  not  a  mere 
qdestion  of  law,  to  be  determined  by  the  court  alone.  The 
evidence  in  this  case  authorized  the  jui-y  to  find  that  the 
defect  in  question  was  of  a  serious  character,  even  though 
the  plank  which  tripped  the  decedent  was  not  more  than 
two  inches  higher  than  .the  sidewalk,  and  the  instruction 
under  consideration  was  properly  refused." 

This  statement  of  the  law  is  so  clear  and  comprehen- 
sive, and  so  fully  meets  and  negatives  the  proposition  for 
which  appellant  here  contends,  that  little  more  need  be  said, 
unless  we  are  to  overrule  that  decision,  and  with  it  nu- 
merous others,  in  which  we  have  adhered  to  the  same  doc- 
trine. This  we  are  not  ready  to  do.  It  may  be  true  that 
our  statute  and  case  law  hold  cities  and  towns  to  a  stricter 
degree  of  liability  than  obtains  in  some  states,  but  we  think 
the  rule  cannot  be  said  to  be  essentially  unjust,  or  that  it 
has  not  been  productive  of  compensating  benefits  and  ad- 
vantages. It  is  a  matter  of  common  knowledge  and  ob- 
servation that  the  improvement  in  the  convenience  and 
safety  of  public  ways  in  the  cities  and  towns  of  the  state 
has  been  very  marked;  and  in  most  municipalities,  dilap- 
idated, rough,  and  unsafe  sidewalks,  which  were  once  ex- 
ceedingly common,  have  very  generally  disappeared.  No 
sound  reason  exists  for  relaxing  the  rules  heretofore  ap- 
proved  in  cases  of  this  kind.  The  case  appears  to  have  been 
fairly  tried;  the  evidence  supports  the  finding  for  plain- 
tiff; and  the  damages  awarded  her  are,  in  view  of  the  se- 
verity of  her  injury,  very  moderate. 

The  judgment  below  is — Affirmed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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C.  O.  Gray,  Appellant,  v.  E.  W.  La  Plant  et  al.,  Appellees. 

VENDOR  AND  PTJBCHASE&:     Bescissioii  by  PurdUMer—Frand— 

1  Non-Nec68Sity  to  Sliow  Sdeater.  Scienter  need  not  be  proven, 
in  order  to  effect  a  rescission  for  fraud. 

VENDOR  AND  PUBOHASEB:     Rescission  by  Pnrcliaser— Lacbaa — 

2  Cbange  of  Position.  Courts  are  prone  to  excuse  a  delayed  re- 
scission for  fraud,  when  the  position  of  the  one  against  whom 
rescission  is  sought  has  not  been  changed  (a)  by  the  Interven- 
tion of  right  in  favor  of  third  parties,  (b)  by  the  Incurring  of 
expense,  or  (c)  by  the  loss  of  valuable  evidence.  So  held  where 
the  rescission  was  delayed  some  fifteen  months  after  possession 
of  the  land  was  taken. 

Appeal  from  Linn  District  Court, — F.  O.  Ellison,  Judge. 

May  20,  1918. 

Suit  in  equity  for  rescissiou.  The  opiuion  states  the 
facts. — Reversed  and  remanded, 

Hamiel  d  Mather  and  Treichler  d  Treichler,  for  appel- 
lant. 

Crisaman  d  lAnville  and  E,  A.  JoJmson,  for  appellees. 

Stevens^  J. — This  is  a  suit  in  equity  for  the  cancella- 
tion of  a  written  instrument  transferring  to  defendant  the 
title  to  a  section  of  Canada  land,  and  six  promissory  notes, 
aggregating  |17,475,  and  asking  judgment  against  the  de- 
fendant for  $3,510,  which,  it  is  claimed,  was  paid  to  him  as 
a  part  of  the  transaction  in  which  the  above  conveyance  and 
notes  were  executed.  The  exact  nature  of  the  instrument 
conveying  the  Canada  land  to  defendant  does  not  appear 
in  the  record.  It  is  referred  to  in  the  x)etition  as  an  as- 
signment, and  in  the  argument  of  counsel  for  appellant 
both  as  an  assignment  and  a  deed,  but  no  question  appears 
to  be  made  upon  this  point,  and  we  will  hereafter  refer  to  it 
as  a  deed. 
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It  is  the  claim  of  appellant  that,  on  or  about  Novem- 
ber 14, 1914,  he  entered  into  negotiations  with  defendant  for 
the  purchase  of  a  certain  231-acre  tract  of  land  in  Benton 
County,  Iowa,  of  which  defendant  was  then  the  owner; 
that  the  defendant  falsely  represented  to  him  that  the  land 
was  of  the  fair  and  reasonable  market  value  of  f 250  per 
acre,  that  the  land  was  well  tiled  out,  and  that  it  was  not 
subject  to  overflow  from  a  creek  thereon  to  such  an  extent 
as  to  damage  the  land.  Appellant  testified  that  he  had 
never  before  seen  the  land,  and  was  not  familiar  with  land 
or  its  value  in  the  vicinity  of  the  tract  in  question. 

Shortly  thereafter,  a  contract  in  writing  was  entered 
into,  by  the  terms  of  which  plaintiff  agreed  to,  and,  on 
March  5,  1915,  di^,  convey  the  Canada  land  to  defendant, 
paid  him  f3,510  in  cash,  to  satisfy  a  mortgage  upon  the 
Canada  land,  executed  six  promissory  notes,  aggregating 
the  sum  of  fl7,475,  to  defendant,  securing  the  payment 
thereof  by  a  second  mortgage  upon  the  Benton  County  land, 
and  assumed  and  agreed  to  pay  a  prior  mortgage  thereon 
for  124,000,  in  consideration  of  which  defendant  conveyed 
to  plaintiff  the  231-acre  tract. 

It  is  the  contention  of  appellee  that,  prior  to  the  exe- 
cution of  the  papers,  appellant  visited  and  inspected  the 
land  for  himself;  that  nothing  was  done  by  defendant  to 
prevent  him  from  fully  and  freely  informing  himself  of  its 
value,  its  susceptibility  to  overflow,  the  extent  of  the  tiling 
therein  and  its  fair  value;  and  that  he  entered  into  pos- 
session  of  the  land  on  March  1,  1915;  that  he  has  continued 
in  possession  thereof;  that  he  has  leased  it,  collected  the 
rents,  listed  the  same  for  sale  with  real  estate  agents,  anO 
has  thereby  fully  ratified  the  contract;  and,  further,  that 
he  has  been  guilty  of  laches  in  commencing  and  prosecuting 
this  suit.  The  court  dismissed  plaintiff's  petition,  and  ren- 
dered judgment  in  favor  of  defendant  for  costs.  Plaintiff 
appeals. 
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I.    The  season  of  1914  was  a  favorable  one  for  the  cul- 
tivation of  wet  land,  and  in  November,  when  plaintiff  Viir 
ited  the  tract  in  question  with  defendant  and  his  agent 
there  was  a  good  crop  of  com  thereon.     It  is  not  denied 
that  the  subject  of  tiling,  overflow,  and  market  value  of  the 
land  was  discussed  by  plaintiff  and  defendant,  and  also  by 
plaintiff   and   defendant's   agent.     The  defendant  claimed 
that  the  land  cost  him  |56,000;  but  it  developed  upon  the 
trial  that  |19,000  of  this  amount  was  represented  bv  a 
house-moving  outfit,  worth  not  to  exceed  |3,500  or  J4,000. 
Defendant  testified   that  he  showed   plaintiff  the  several 
tile  outlets  on  the  premises,  and  that  whatever  representa 
tion  was  made  by  him  as  to  the  extent  of  the  tiling  upon 
the  farm  was  but  a  repetition  of  the  rfepresentations  of  his 
grantor,  and  that  he  so  informed  plaintiff ;  denied  that  he 
told  plaintiff  that  the  land  was  not  subject  to  overflow  from 
the  creek,  but,  instead,   told  him  he  could  see  the  situa 
tion  for  himself.     It  is  conceded  by  appellant  that  he  was 
shown  certain  tile  outlets  oii  the  farm,  but  he  claims  that 
the  defendant  told  him  the  land  was  all  well  tiled  out,  er 
cfept  the  pasture.     The  term  "well  tiled  out"  may  not  be 
susceptible  of  precise  definition,  but  it  is  clear  from  the 
evidence  that  the  land  in  question  was  so  inadequately  and 
imperfectly  tiled  that  it  could  not  possibly  be  classed  as 
"well  tiled  out."    There  was  but  little  tiling  on  the  farm. 
and  this  had  been  put  in  by  an  inexperienced  workman: 
and  a  profile  offered  in  evidence  indicated  that  its  construe 
tion  was  so  faulty  as  to  render  it  practically  valueless.    The 
farm  was  not,  to  any  reasonable  extent,  tiled  out.     Defend- 
ant's agent  also  admitted  telling  plaintiff  that  he  under 
stood  that  the  land  was  well  tiled  out,  and  that  8mith,  a 
former  owner  thereof,  had  repeatedly  so  informed  him.    The 
evidence  also  shows  that  the  overflow  from  the  creek  seri- 
ously affects  a  large  part  of  one  80  of  the  farm.    The  land 
was  not  worth  to  exceed  |150  to  fl70  per  acre,  and  defend 
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ant  testified,  upon  a  former  occasion,  that  it  was  not  worth 
to  exceed  f  150, to  |155  per  acre.  The  farm  was  a  flat,  wet 
tract  of  land,  of  doubtful  value,  except  in  exceedingly  favor- 
able seasons,  for  cultivation;  and  there  is  no  doubt  that 
plaintiff  was  wholly  misled  and  deceived  as  to  the  true  con- 
dition and  value  of  the  land.  Concerning  the  representa- 
tions of  value,  plaintiff  testified : 

"I  asked  Mr.  LaPlant  what  he  considered  the  farm 
worth,  and  he  said,  '1250  per  acre.'  After  getting  back  to 
Cedar  Bapids,  we  went  to  the  Hunter  Land  Company's  af- 
flce,  and  Mr.  Soper  wanted  to  know  if  I  was  going  to  deal. 
I  told  him  I  was  in  doubt  as  to  what  it  was  worth.  He 
said  the  only  way  was  to  make  a  bid.  Finally,  I  told  him 
I  would  not  want  it  at  more  than  f230  per  acre.  Mr.  La 
Plant  said  he  ought  to  have  more  than  that;  that  it  cost 
a  good  deal  more  than  that.  Mr.  Soper  then  said,  in  the 
presence  of  Mr.  LaPlant,  that  there  was  no  question  but 
what  the  farm  was  worth  $250  per  acre;  that  Mr.  LaPlant 
was  no  farmer;  that  the  farm  was  worrying  him,  and  he 
had  concluded  to  dispose  of  it  and  give  somebody  a  bargain, 
and  they  would  cut  the  price  some  to  get  rid  of  it ;  and  said, 
in  order  to  dispose  of  it,  would  take  |235  per  acre.  Mr. 
Soper  said,  if  I  would  deal  for  the  farm  and  list  it  back 
with  them,  I  would  not  have  it  a  year  from  that  time;  that 
the  farm  was  worth  all  that  LaPlant  asked  for  it." 

The  Canada  land  was  put  in  at  f  20  per  acre.  The  only 
evidence  of  its  value  offered  upon  the  trial  was  that  it  was 
worth  fl7.50  per  acre,  thus  indicating  that  its  value  was 
somewhat  inflated  in  the  trade ;  but,  in  any  view  of  the  evi- 
dence, appellee  profited  by  the  transaction  from  |10,000  to 
J15,000. 

It  is  suggested  by  counsel  for  appellee  that  the  evi- 
dence fails  to  show  that  defendant  knew  that  the  land  was 
not  well  tiled  out,  or  that  it  was  subject  to  greater  overflow 
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than  it  is  claimed  he  represented.     Whether 
^'  puScHASBE?        this  claim  is  well  founded  or  not,  the  price 
rarcbaser :  paid  for  the  land  by  defendant  was  con- 


pi 

neceBBity  to        sciouslv  misrepresented  to  pl&intiff,  and  the 

show    scienter. 

land  was  not  tiled  out,  and  was  subject 
to  overflow,  as  above  stated.  It  was  not  necessary  for  him 
to  prove  scienter.  Weiae  v,  &rov€,  123  Iowa  585 ;  Clapp  v. 
Greenleey  100  Iowa  586;  Gray  v.  Bricker,  182  Iowa  816. 

In  our  opinion,  the  evidence  of  fraud  is  clear,  satis- 
factory, and  convincing,  and  unless  plaintiff  has  ratified 
the  contract  or  been  guilty  of  laches,  tte  prayer  of  his  peti- 
tion should  have  been  granted. 

II.  It  is  ui^ed  by  counsel  for  appellee  that,  because 
of  the  long  delay  of  plaintiff  after  he  discovered,  or  shonl<) 
have  discovered,  the  alleged  fraud,  in  notifying  defendant 

thereof,  and  in  failing  to  commence  procced- 

2.  Vendor  and       ings  for  rescission  within  a  reasonable  time, 

piTrchaTO^  •'^^       the  relief  prayed  is  inequitable,  and  he  is 

S^^ition?"*^*    estopped   from   asking  cancellation  of  the 

deed  and  notes.  It  is  well  settled  that,  or- 
dinarily, where  a  party  seeks  to  rescind  a  contract  on  the 
ground  of  fraud  or  mistake,  he  must  do  so  within  a  reason- 
able time  after  the  discovery  thereof,  or  after  he  should 
have  discovered  the  same.  Rwwson  v,  Harger,  48  Iowa 
269 ;  Campbell  v,  Spears,  120  Iowa  670 ;  Wilson  v.  Calhoun, 
170  Iowa  111 ;  Brechioald  v.  Small,  180  Iowa  22.  Delay  in 
the  commencement  of  proceedings  for  rescission  may,  how- 
ever, be  excused  upon  various  grounds,  and,  unless  there 
has  been  some  change  in  the  situation  of  the  parties,  is 
often  permitted  under  circumstances  which  would  other- 
wise bar  recovery.  The  Supreme  Court  of  Rhode  Island,  in 
Chase  v.  Chase,  20  R.  T.  202  (37  Atl.  804),  expresses  the  rule 
as  follows: 

'^Laches,  in  legal  significance,  is  not  mere  delay,  but 
delay  that  works  a  disadvantage  to  another.    So  long  as 
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parties  are  in  the  same  condition,  it  matters  little  whether 
one  presses  a  right  promptly  or  slowly,  within  limits  al- 
lowed by  law;  but  when,  knowing  his  rights,  he  takes  no 
step  to  enforce  them  until  the  condition  of  the  other  party 
has,  in  good  faith,  become  so  changed  that  he  cannot  be 
restored  to  his  former  state,  if  the  right  be  then  enforced, 
delay  becomes  inequitable,  and  operates  as  estoppel  against 
the  assertion  of  the  right.  The  disadvantage  may  come 
from  loss  of  evidence,  change  of  title,  intervention  of  eq- 
uities, and  other  causes;  but  when  a  court  sees  negligence 
on  one  side  and  injury  therefrom  on  the  other,  it  is  a  ground 
for  denial  of  relief." 

Such  is  the  general  holding.  O'Connor  v.  O'Connor, 
100  Iowa  476;  Campbell  v.  Spears^  supra;  Curtis  v.  Armn- 
gasty  158  Iowa  507;  Wilson  v.  Calhoun,  supra;  Gray  i\ 
Brickery  supra ;  Carbine  v.  McCoy,  85  Ga.  185  (11  S.  E.  651)  ; 
Orewing  v.  Minneapolis  Threshing-Mach,  Co.,  12  S.  D.  127 
(80  N.  W.  177) ;  Barker  i\  Scudder,  15  Colo.  App.  69  (61  Pac. 
197);  Allore  v:  Jewell,  94  U.  S.  506  (24  L.  Bd.  260); 
Ackman  v.  Potter,  239  111.  578  (88  N.  E.  281). 

The  excuse  offered  by  appellant  for  the  delay  in  com- 
mencing this  suit  was  that  the  year  1914  was  dry,  and  that, 
prior  to  March  1,  1915,  when  he  entered  into  possession  of 
the  land,  there  was  nothing  in  the  condition  of  the  farm 
or  surroundings  to  impart  notice  to  him  or  put  him  upori 
inquiry  as  to  the  truth  of  the  representations  alleged ;  that 
the  year  1915  was  exceedingly  wet,  and  that  farm  lands 
generally,  in  the  vicinity  of  the  tract  in  question,  were 
also  so  wet  that  they  yielded  but  little;  that  the  land  was 
in  possession  of  a  tenant,  and  that  he  was  absent  in  Canada 
from  June  first  to  Thanksgiving,  and  attributed  the  failure 
of  the  land  to  produce  a  crop  to  the  unfavorable  condi- 
tions prevailing  generally  in  the  vicinity  thereof;  that,  in 
May,  1916,  he  discovered  that  the  lower  portion  of  the  farm 
was  swampy,  and  the  higher  land  in  bad  condition.    By 
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July,  it  became  quite  apparent  that  the  land  was  not  ade- 
quately tiled,  and  plaintiff  learned  that  a  large  part  of  one 
80  had  been  overflowed  from  the  creek.  He  thereupon  made 
inquiry,  and  learned  the  facts  concerning  the  value,  the 
extent  of  the  tiling,  and  the  susceptibility  of  a  large  por- 
tion of  one  80  to  overflow.  He  went  upon  the  land  and  dug 
up  the  tile,  and  learned  definitely  that  the  quantity  was 
wholly  inadequate,  and  afforded  little  or  no  drainage  for 
the  land. 

.  This  suit  was  commenced  in  August,  1916.  The  situa- 
tion of  the  parties  was,  at  the  time,  unchanged.  It  is  not 
claimed  that  other  interests  have  intervened,  that  defend- 
ant had  incurred  expense,  or  that  valuable  evidence  has 
been  lost  to  him,  or  that  he  has  suffered  prejudice  in  any 
way  by  reason  of  the  delay.  We  are,  therefore,  constrained 
to  hold  that  the  delay  of  plaintiff  in  bringing  suit  should 
not  bar  his  right  of  recovery  herein. 

It  is  true  that  appellant  has  retained  possession  of 
the  land,  leased  it,  and  collected  the  rent,  and,  shortly  after 
the  purchase  thereof,  placed  it  in  the  hands  of  a  real  estate 
agent  for  sale.  These  matters  should,  of  course,  be  con- 
sidered and  given  weight  in  determining  the  question 
whether  plaintiff  delayed  bringing  the  suit  for  the  purpose 
of  enabling  him  to  s^U  the  land  at  a  profit,  or  to  otherwise 
dispose  of  it  to  his  advantage;  but  the  whole  record  must 
be  considered  in  ascertaining  the  cause  of  his  failure  to 
earlier  seek  cancellation  and  rescission  of  the  contract. 
Wh«i  the  record  as  a  whole  is  carefully  read  and  con- 
sidered, it  does  not  tend  to  impeach  his  good  faith  or  to 
show  ratification. 

Other  matters  discussed  by  counsel,  while  having  some 
bearing  upon  the  issues  and  the  final  determination  of  the 
questions  involved  upon  this  appeal,  are  not,  as  we  view 
them,  of  such  controlling  importance  as  to  require  sep 
arate  notice  or  consideration.     It  is  our  conclusion,  from 
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the  whole  record,  that  the  decree  of  the  court  below  should 
have  been  in  favor  of  appellant.  There  should  be  a  can 
cellation  of  the  deed  conveying  the  Canada  land  to  defend- 
ant, and  of  the  notes  executed  by  plaintiff  to  defendant,  and 
judgment  in  favor  of  plaintiff  against  the  defendaiit  for 
the  full  amount  of  the  money  paid,  with  interest,  as  pro- 
vided by  law.  The  judgment  and  decree  of  the  district 
court  is,  therefore,  reversed,  and  the  cause  remanded  for 
such  further  proceedings  as  are  necessary  to  effect  a  proper 
accounting  between  the  parties,  and  for  decree  in  harmony 
with  the  views  herein  expressed. — Reversed  and  remanded. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


In  re  Estate  op  Guthrie. 

HOMESTBAD:  Surviying  Issue — ^Bight  of  Exemption.  Homesteads 
which  i>ass  to  the  owner's  issue  are  exempt  from  the  debts  of 
su-ch  ancestral  owner  contracted  suljeequent  to  the  acquisition 
of  the  homestead,  whether  the  issue  take  by  will  or  by  descent. 
(Sec.  2985;  Code,  1897.) 

Appeal  from  Mahaska  District  CouH. — K.  E.  Willcockson, 

Judge. 

May  20,  1918. 

Appeal  by  creditors  of  the  estate  from  an  order  holding 
certain  property  to  be  exempt  from  liability  for  payment  of 
their  claims.  The  material  facts  are  stated  in  the  opinion. 
— Affirmed. 

Roberts  d  Webber  and  John  R.  Howard,  for  appellants. 
Burrell  d  Devitt  and  Malcolm  d  True,  for  appellees. 

Weaver,  J. — James  D.  Guthrie  died  testate,  January  22, 
1916.  He  was  the  head  of  a  family,  and  held  title  to  a  forty- 
acre  tract  of  land  which  he  had  occupied  as  a  homestead  for 
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forty  years  or  more.  His  surviving  family  consisted  of  five 
children,  two  of  whom  were  born  to  him  in  lawful  wedlock, 
and  three  who  had  been  regularly  and  legally  adopted  by 
him.  By  his  will,  which  has-been  duly  admitted  to  probate, 
he  bequeathed  to  each  of  his  adopted  children  the  sum  of  |25, 
and  directed  that,  after  paying  the  further  sum  of  fSOO  to 
his  daughter,  Alice  M.  Stuart,  the  residue  of  his  estate 
should  be  equally  divided  between  said  daughter  and  his 
son,  Leonard  Colwell  Guthrie.  S.  V.  Reynold®,  named  as 
executor  of  the  will,  accepted  the  trust,  and  letters  testa- 
mentary were  duly  issued  to  him.  In  due  time,  creditors  pre- 
sented claims  against  the  estate,  to  the  amount  of  $6,000  or 
more.  A  considerable  proportion  of  these  claims  had  been 
reduced  to  judgment  in  the  lifetime  of  the  testator  and  more 
than  ten  years  before  his  death,  but  no  claim  Is  made  that 
any  of  the  debts  were  contracted  before  the  property  in  ques- 
tion acquired  its  homestead  character.  Aside  from  his  home- 
stead property  and  certain  exempt  household  furniture  of 
small  value,  the  testator  left  little  or  no  estate.  The  credit- 
ors, adopting  the  theoiy  that  the  homestead  was  liable  for 
the  payment  of  their  claims,  demanded  of  the  executor  that 
he  make  application  to  the  court  for  authority  to  sell  the 
property,  and  that  the  proceeds  thereof  be  applied  to  the  sat- 
isfaction, in  whole  or  in  part,  of  their  several  demands.  To 
protect  himself  in  the  premises,  the  executor  filed  a  petition 
in  court  setting  forth  the  facts  aa  above  related,  asked  that 
the  creditors  and  the  beneficiaries  of  the  estate  be  called  in, 
and  that  the  statue  of  the  homestead  property,  whether  ex- 
empt or  otherwise,  be  determined.  The  parties  in  interest 
appeared  to  the  proceeding,  and,  after  consideration  of  the 
conceded  facts,  the  court  found  and  adjudged  that  the  prop- 
erly was  not  subject  to  sale  for  payment  of  the  claims  of  the 
creditors.    From  this  finding  the  creditors  appeal. 

The  proceedings  are  somewhat  out  of  the  ordinary,  bnt 
the  court  seems  to  have  had  jurisdiction  of  the  parties  and  of 
the  property  in  question,  and  there  is  no  apparent  reason 
for  not  disposing  of  the  case  on  its  merits. 
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'  The  proposition  contended  for  by  the  appellants  is  that, 
as  the  heirs  took  the  property  by  the  will  of  the  ancestor 
instead  of  by  descent  from  him,  under  the  provisions  of  our 
statute  they  took  it  divested  of  the  homestead  exemption, 
and  the  creditors  are  entitled  to  exhaust  it  in  payment  of 
their  claims. 

The  point  made  is  ruled  against  the  appellants  by  the 
decision  in  Swisher  v.  Swisher,  157  Iowa  55,  64*.  Counsel 
rely  on  Rice  v,  Burkhart,  130  Iowa  520,  and  Voris  v.  West, 
180  Iowa  138 ;  but  these  cases  are  not  parallel  with  the  case 
before  us,  either  in  fact  or  in  principle.  In  each  of  those 
cases,  the  heir  or  devisee  of  the  homestead  was  claiming  ex- 
emption thcfrefor  from  liability  for  his  own  debts,  and  its  ex- 
emption from  liability  for  the  debts  of  his  ancestor  was  in 
no  manner  involved  or  considered.  In  the  Voris  case,  it 
was  held  that  the  privilege  of  exemption  of  the  homestead 
from  liability  for  the  debts  of  the  heir  or  devisee  does  not 
exist  where  the  deceased  owner  of  the  homestead  leaves  a 
surviving  spouse;  and  in  the  Rice  case,  it  was  also  held  that 
there  was  not  such  right  in  the  heir  or  devisee  when  he  takes 
by  purchase,  and  not  by  d^esoent.  In  the  Swisher  case,  we 
for  the  first  time  had  occasion  to  consider  whether  the  home- 
stead  exemption  which  is  provided  for  the  owner  and  his 
family  against  liability  for  his  debts  is  lost  simply  because, 
instead  of  leaving  it  at  his  death  as  intestate  property,  he 
devises  it  to  some  or  all  of  the  members  of  his  family,  for 
whose  protection  the  exemption  is  expressly  provided.  Aft- 
er a  somewhat  extended  examination  of  the  statute,  we  an- 
swered the  inquiry  in  the  n^ative;  and  we  see  no  good  rea 
son  for  now  holding  otherwise.  The  homestead  right  is  care- 
fully guarded  by  the  express  provision  which  makes  it  ap- 
plicable in  all  cases  "where  there  is  no  special  declaration 
of  statute  to  the  contrary."  Code  Section  2972.  There  is  a 
special  declaration  in  Code  Section  2986  which  provides  for 
the  removal  or  extinction  of  the  exemption  when  the  an- 
cestor dies  intestate  and  there  is  no  surviving,  spouse  or  is- 
sue; but  the  statute  will  be  searched  in  vain  for  any  express 


854  In  bb  Estate  op  Guthrie.  [183  Iowa 

OP  necessarily  implied  provision  giving  any  such  effect  to  the 
act  of  the  owner  in  deyising  the  homestead;  and  especially 
is  this  the  case  where  the  devise  is  made  to  one  whom  the 
statute  is  intended  to  protect.  The  o\^Tier  could  have  con- 
veyed it  in  his  lifetime  to  the  same  persons  named  in  his  will, 
,and  they  could  maintain  their  title  fi'ee  from  the  claims  of 
his  creditors,  though  not  free  from  the  claims  of  their  own 
creditors;  and  if  there  be  any  good  reason  in  the  statute,  or 
outside  of  it,  for  making  his  devise  any  less  effective  than  his 
deed,  it  is  certainly  not  apparent.  There  are  no  appealing 
or  persuasive  equities  in  favor  of  appellants  which  should 
lead  the  court  to  seek  an  excuse  for  sustaining  their  claim. 
The  credits  were  extended  to  the  deceased  after  his  home 
stead  rights  had  been  acquired.  The  creditors  cannot  say 
they  trusted  him  on  the  strength  of  his  ownership  of  ihh 
property,  which  they  knew  the  law  exempted ;  and  they  are 
not  wronged,  either  in  a  legal  or  a  moral  sense,  in  denying 
them  recourse  upon  the  homestead.  In  the  language  of  the 
Kentucky  court: 

"The  owner  of  a  homestead  has  power,  under  the  stat- 
ute, to  convey,  by  deed,  and  pass  a  good  title  to  the  property. 
♦  ♦  ♦  We  see  no  reason  why  he  may  not  do  practically  the 
same  thing  by  will,  because  his  creditors  are  prejudiced  in 
one  state  of  the  case  no  more  than  the  other;  in  fact,  they 
are  not  wronged  in  either;  but,  in  both,  the  object  of  the  law. 
which  is  to  secure  to  every  housekeeper  with  a  family,  the 
certain  and  uninterrupted  enjoyment  of  a  homestead,  is  ac- 
complished." Myers'  CHiardian  v,  Myers'  Admr.,  89  Ky.  442, 
446.     See  Pendergest  v,  Heehin,  94  Ky.  384. 

The  same  rule  is  affirmed  in  Eckstein  v,  Radl,  72  Minn. 
95.  Again,  the  statute  provides  that,  subject  only  to  the 
rights  of  a  surviving  spouse,  the  owner  of  a  homestead  may 
devise  it  by  will,  like  other  real  estate.  Code  Section  2987. 
In  other  words,  subject  to  the  right  of  the  surviving  spouse 
(which  is  a  right  of  occupancy  only),  the  owner  of  the  home- 
stead may  devise  it  to  whom  he  pleases,  just  as,  with  the  con- 
sent of  the  spouse,  he  may  sell  and  convey  it  or  give  it  avaj 
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in  his  lifetime.  In  neither  case  do  his  creditors  suffer  wrong, 
nor  is  the  property  thereby  exposed  to  seizure  for  payment 
of  their  claims.  Delashmut  v.  Trau,  44  Iowa  613 ;  Officer  d 
Pusey  V.  Evans,  48  Iowa  557 ;  Stubhlefield  v.  Gadd,  112  Iowa 
^^l]Citizens'  Savings  Bank  v.'Glicky  134  Iowa  323;  Larson 
r.  Curran,  121  Minn.  104  (140  N.  W.  337) ;  Eckstein  v.  Radl 
72  Minn.  95  (75  N.  W.  112) ;  Dettmer  v.  Behrens,  106  Iowa 
585,  587 ;  Burdick  v.  Kent,  52  Iowa  583 ;  Johnson  v,  Harri- 
son, 41  Wis.  385 ;  Myers'  Guardian  v,  Myers'  Admr.,  89  Ky. 
442.  Our  statute,  which  makes  the  homestead  devisable  by 
will  (Code  Section  2987)  does  not,  even  by  indirection,  sug- 
gest that  such  a  devise  is  subject  to  claims  of  creditors 
against  whom  the  homestead  right  had  been  acquired.  It 
does  make  such  devise  subject  to  the  right  of  the  surviving 
spouse,  and  the  expression  of  this  one  condition  alone  im- 
plies the  exclusion  of  all  others.  Bpeaking  on  this  subject, 
and  applying  a  statute  very  similar  to  our  own,  the  Minne- 
sota court  says: 

"The  whole  trend  of  legislation  on  the  subject  of  tlie 
descent  of  the  homestead  free  from  debts  is  indicative  of  a 
policy  that  creditors  of  the  deceased  shall  have  no  recourse 
to  the  homestead,  unless  the  debtor  leaves  no  spouse  or  chil- 
dren, and  either  makes  no  devise  thereof,  or  clearly  indicates 
an  intention  to  make  a  de\ase  thereof  subject  to  the  claims  of 
his  creditors."    Larson  v.  Curran,  121  Minn.  104  (140  N.  W. 

337) . 

In  Wisconsin,  the  statute  is  perhaps  a  little  mor^  ex- 
plicit on  the  subject  than  is  ours ;  but  the  court  there,  speak- 
ing generally  upon  the  course  of  modem  legislation  upon 
homestead  rights,  says: 

"The  spirit  and  policy  of  all  the  legislation  upon  the 
subject  plainly  are  to  exempt  the  homestead  and  its  proceeds 
absolutely  from  the  mere  personal  debts  of  the  owner.  If 
the  owner  disposes  of  it  by  will,  it  descends  to  the  devisee 
free  from  the  in,cumbrance  of  all  judgments  and  claims 
against  the  testator;  and  if  he  dies  intestate,  it  descends  to 
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his  widow  or  heirs."  Johnson  v.  Harrison,  41  Wis.  381,  385. 
In  the  case  of  Cross  v.  Benson,  68  Kan.  495,  the  hasband, 
K.  C.  Cross,  owning  a  homestead,  died,  testate,  devising  the 
property  to  his  widow,  who  elected  to  take  under  the  will. 
Later,  the  widow  died  testate,  devising  the  homestead  to  one 
Newman ;  and  thereafter,  creditors  of  H.  C.  Cross  sought  to 
subject  the  homestead  to  the  payment  of  their  claims.  In 
that  state,  the  homestead  exemption  right  is  fixed  by  a  con- 
stitutional provision,  which  declares  that  the  homestead 
(describing  its  limits)  shall  be  exempt  from  forced  sale  un- 
der l^al  process,  and  shall  not  be  alienated  without  the  joint 
consent  of  husband  and  wife.  Certain  exceptions  to  the  ap- 
plication of  this  provision  are  made,  but  are  not  here  ma- 
terial. The  creditors,  in  support  of  their  claim,  argued,  as  is 
argued  here,  that  the  exemption  ceased  with  the  death  of 
Cross;  also  that  the  taking  of  title  by  the  widow  under  the 
will,  instead  of  under  the  statute  of  descent,  operated  to 
abrogate  the  homestead  right.    Refusing  to  so  hold,  the  court 

savs: 

«- 

"The  homestead  privilege  was  no  more  disturbed  than  it 
would  have  been  had  H.  C.  Cross  deeded  the  lots  to  his  wife 
in  his  lifetime,  and  while  she  was  occupying  them  as  a  home- 
stead. She  continued  in  the  enjoyment  of  precisely  the  same 
right  to  immunity  from  the  loss  of  her  hearthstone  at  the 
suit  of  her  husband's  creditors  as  before  his  death." 

We  applied  the  same  principle  in  the  Sicisher  case. 
•  Considerable  confusion  in  thought  and  argument  on  this 
subject  has  grown  out  of  a  failure  to  discriminate  between 
a  loss  or  abandonment  of  the  homestead  right  by  a  surviving 
spouse,  and  a  loss  of  the  homestead  exemption  from  liability 
for  the  debts. of  the  deceased  owner.  Nearly  all  of  the  home- 
stead (*ases  coming  before  the  courts  have  involved  questions 
of  descent  and  distribution,  rather  than  questions  of  exemp- 
tion. They  have  involved  the  effect  of  election  by  the  sur- 
viving spouse  between  homestead  and  dower;  between  home- 
stead rights  and  rights  under  the  will  of  the  deceased 
spouse;  also,  contests  between  the  survivor  and  the  heiis 
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over  the  existence  of  any  homestead,  and  over  its  alleged 
surrender  or  abandonment  by  the  survivor ;  and  in  some  in- 
stances, the  right  of  heirs  to  hold  the  homestead  exempt 
against  the  claims  of  their  own  creditors :  but  cases  are  very 
rare  (if  there  be  any)  in  which  general  creditors  of  a  de- 
ceased owner,  holding  claims  against  him  which  accrue^  aft- 
er the  homestead  was  acquired,  have  asserted  any  right  to 
subject  it  to  payment  of  their  demands,  where  it  is  conceded 
that  the  deceased  owner  left  either  a  surviving  spouse  or  is- 
sue. The  lack  of  any  precedents  for  sustaining  such  a  claim 
is  doubtless  due  to  the  explicit  terms  of  the  statute,  which 
exempts  the  homestead  of  every  family  from  judicial  sale, 
where  there  is  no  special  declaration  of  statute  to  the  con- 
trary (Code  Section  2972),  and  preserves  such  exemption  in 
favor  of  the  surviving  spouse  and  heirs  (Code  Section  2985). 
It  is  doubtless  true  that,  except  as  against  the  rights  of  the 
surviving  spouse,  the  owner  may,  by  will,  subject  the  home- 
stead to  the  payment  of  his  debts  (Code  Sections  2985  and 
2987) ;  but,  in  the  absence  of  any  such  state  of  facts,  the 
statute  provides  but  one  condition  under  which  the  exemp- 
tion with  which  the  homestead  is  clothed  will  be  removed, 
and  the  property  subjected  to  the  payment  of  the  general 
creditors  of  the  deceased  owner,  and  that  is  where  he  leaves 
no  surviving  spouse  or  issue  (Code  Section  2986).  The  sur- 
viving spouse  may  lose  or  waive  her  right  of  occupancy ;  the 
homestead  as  to  her  may  be  abandoned  or  cease  to  exist :  but 
none  of  these  conditions  can  have  the  effect  to  destroy  the 
exempition,  if  there  beissue.  Kite  v.  Kite,  79  Iowa  491 ;  Johnr 
son  V.  Oaylordy  41  Iowa  362,  366;  Onnan  v.  Orman,  26  Iowa 
361 ;  Poller  v,  Perkins,  125  Iowa  55 ;  In  re  Estate  of  Coulson, 
95  Iowa  696.  In  other  words,  assuming  the  acquirement  of 
a  homestead  by  the  debtor  before  the  date  of  his  indebted- 
ness to  a  general  creditor,  and  the  death  of  such  debtor,  leav- 
ing issue  who  take  the  title  to  the  homestead  by  inheritance 
or  by  will  or  by  deed  (see  Dettmer  v.  Behrens,  106  Iowa 
587),  such  issue  takes  the  title  precisely  as  it  existed  at  the 
owner's  death,  free  from  any  charge  or  liability  for  the  own- 
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ei^s  debts, — not  because  of  any  homestead  right  in  the  issue, 
but  because  of  the  homestead  right  and  exemption  which 
had  been  acquired  by  the  ancestor.  Whether  such  issue 
takes  it  free  also  from  liability  for  his  own  debts  is  made,  by 
our  decisions  in  Rice  v,  Bvjrkhart,  supra,  and  Yoris  v.  West, 
supra,  to  depend,  first,  upon  the  fact  as  to  whether  title 
passes  by  descent  or  purchase;  and  second,  whether  the  an- 
cestor did  or  did  not  leave  a  surviving  spouse :  but  this  ques- 
tion does  not  arise  upon  the  present  record.  The  distinction 
between  exemption  from  liability  for  the  debts  of  the  an- 
cestors and  exemption  as  against  the  debts  of  the  heirs  is 
expressly  recognized  in  the  opinion  in  the  Vo-ris  case.  The 
exemption  as  against  the  debts  of  the  ancestor  is,  as  we  have 
said,  clear  and  positive,  and  is  declared,  by  the  law  which 
.  created  it,  to  apply  in  every  case  where  there  is  no  special 
statutory  direction  to  the  contrary.  There  is  no  statutory 
exception  applicable  to  the  circumstances  of  this  case,  and 
the  exemption  must  be  pi^eserved. 

The  judgment  below  was  right,  and  ft  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Alvin  a.  Jeffries,  Appellee,  v.  Iowa  Railway  and  Light 

Company,  Appellant. 

SVIDENCE:     Opinion  Evidence— Examination  of  Experts.     An  ex- 

1  pert  who  answers  an  opinion  question  which  assumes  the  ex- 
istence of  a  certain  fact,  which  fact  the  expert  has  not  yet  tes- 
tified to,  will  be  presumed  to  have  had  such  fact  in  mind  in 
giving  such  answer,  when  the  record  shows  that,  subsequent  to 
such  answer,  he  did  testify  to  the  existence  of  such  missing  fact, 
and  knew  thereof  before  he  gave  said  answer. 

APPEAL  AND  EEBOR:     Haxmless  Error — Curing  Error  by  Instnic- 

2  tlons.  The  erroneous  admission,  on  a  matter  not  in  issue,  of 
non-inflammatory  evidence  bearing  on  the  amount  of  recovery, 
is  cured  by  specific  instructions  to  the  jury  to  wholly  disregard 
the  same  in  making  up  their  verdict. 

Appeal  from  lAnn  District  Court. — Milo  P.  Smith,  Judge. 
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May  20,  1918. 

Action  for  damages.  Judgment  for  plaintiff.  Defend- 
ant appeals. — Affirmed. 

John  A.  Reed,  Willia/nv  Smith,  and  Dutcher,  Davis  d 
Hamhreoht,  for  appellant. 

Rickel  d  Dennis,  for  appellee. 

Stevens,  J. — I.  Plaintiff  was  injured  while  riding  a  mo- 
torcycle upon  Fifth  Avenue  at  its  intersection  with  Fourth 
Street  in  the  city  of  Cedar  Rapids.  The  allegations  of  n^li- 
gence,  in  substance,  are  that  defendant  had  removed  paving 
block  from  between  the  rails  of  its  track,  which  passes  over 
and  upon  Fifth  Avenue  and  across  Fourth  Street  in  said 
city,  and  that  it  had  negligently  permitted  same  to  remain 
in  a  dangerous  condition  for  an  unreasonable  length  of  time, 
without  placing  barriers,  lights,  or  other  warnings  near  the 
same,  as  required  by  the  ordinance  of  said  city.  The  defect 
was  obscured  by  snow,  and  a  blizzard  was  in  progress  at  the 
time.  The  jury  returned  a  verdict  in  favor  of  plaintiff  for 
15,000. 

Plaintiff's  injuries  consisted  of  a  partial  severance  of 
the  urethra,  and  some  injury  to  the  prostate  gland.  An 
operation,  which  consisted  of  placing,  and  securing  by  stitch- 
ing, the  severed  parts  of  the  urethra  in  posi- 
'  opinion  evi-  tion  to  unite,  was  performed  by  a  surgeon  in 
ination  of  the  employment  of  defendant.     Upon  the 


trial,  a  medical  witness,  who  had  previously 
made  a  physical  examination  of  plaintiff,  was  asked  the  fol- 
lowing question : 

"I'll  ask  you,  Doctor,  now,  in  what  way  an  affected  or 
enlarged  prostate  gland,  one  afflicted  or  inflamed  such  as  you 
say  you  found  in  the  plaintiff,  will  affect,  if  at  all,  the  ejacu- 
latory  ducts?" 

The  specific  objection  to  the  question  was  that  it  as- 
sumed that  the  witness  had  testified  to  an  inflamed  condition 
of  the  prostate  gland,  and  the  record  discloses  that  he  had 
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not  done  so.  It  does  appear,  however,  that  the  witness  later 
testified  that  the  prostate  gland  was  inflamed  to  some  ex- 
tent. It  should,  therefore,  be  assumed  that  the  witness,  in 
answering  the  question,  had  in  mind  the  condition  which  he 
later  testified  he  had  previously  found  to  exist,  and  that  the 
answer  was  the  same  as  it  would  have  been  had  the  question 
been  propounded  after  he  had  given  his  testimony  upon  this 
point.  It  necessarily  follows,  therefore,  that  no  prejudice  re- 
sulted to  defendant  on  account  of  the  error  complained  of. 
II.  Medical  experts,  called  on  behalf  of  appellee,  testi- 
fled  to  the  presence  of  sear  tissue  at  the  point  wher^  the 
urethra  was  severed,  and  that  the   same  might  produce 

stricture.  One  of  these  witnesses  was  asked 
2.  Appeal  and        by  counsel  for  appellee  whether  or  not  death 

BRBOB :  harm-  .  .    .    .  m«  .  ^^ .     .    t 

less  error :  can  occur  from  stricture.    This  was  objected 

curinff  error 

by  inBtructions.   to,  upon  the  ground  that  it  was  incompetent, 

irrelevant,  immaterial,  purely  speculative, 
and  that  no  such  claim  was  made  in  the  petition.  The  peti- 
tion, however,  alleged,  in  general  terms  at  least,  injuries  to 
the  parts  in  question.  Evidence  was  offered  to  show  the  ex- 
tent of  the  injuries.  It  is  true  that  the  jury  would  not  have 
been  justified  in  finding,  from  the  evidence  introduced,  that 
appellee  was  likely  to  die  from  stricture  or  other  injuries. 
To  this  extent,  the  evidence  sought  may  have  been  somewhat 
speculative  in  character;  but  the  court  limited  the  jury,  in 
its  consideration  of  the  evidence,  to  the  injuries  actually 
received,  and  to  such  damages  in  the  future,  if  any,  as  it 
was  reasonablv  certain  from  the  evidence  that  he  would 
suffer,  and  specifically  instructed  it  to  allow  nothing  on  the 
mere  possibility  of  plaintiff's  death  from  his  injuries. 

Counsel  for  appellant  requested  the  court  to  instruct 
the  jury  as  follows : 

"Evidence  is  before  you  that,  in  some  cases,  death  may 
result  from  a  stricture  of  the  urethra;  but  it  is  not  in  evi- 
dence that  there  is  any  probability  this  plaintiff  will  die  of 
such  stricture.  Therefore,  you  will  not  consider,  as  ground 
for  allowing  or  fixing  the  damage  in  this  case,  the  chance  or 
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possibility  of  death  of  plaintiff  on  account  of  his  injury." 

This  instruction  was  refused,  and  the  court,  as  a  part 
of  its  seventh  instruction,  told  the  jury: 

"But  you  will  not  allow  anything  on  the  mere  possibility 
of  the  death  of  plaintiff  on  account  of  his  injury." 

It  is  argued  by  counsel  for  appellant  that,  had  the  re- 
quested instruction  been  given,  the  prejudicial  effect  of  the 
above  testimony  would  have  been  cured,  but  that  the  in- 
struction given  was  not  broad  enough  to  do  so.  We  are, 
however,  quite  sure  that  the  instruction  given  was  sufllcient- 
ly  specific  to  inform  the  jury  that  no  damages  were  to  be  al- 
lowed on  account  of  the  mere  possibility  of  the  death  of 
plaintiff. 

Objections  now  urged  to  Instruction  No.  5  were  not 
made  in  the  court  below,  and  cannot  be  considered  upon  this 
appeal. 

III.  Complaint  is  made  of  the  court's  instruction  upon 
the  weight  to  be  given  to  the  testimony  of  expert  medical 
witnesses.  No  exception  was  taken  to  this  instruction  until 
after  the  verdict.  Exceptions  were,  however,  taken  thereto 
in  the  motion  for  new  trial.  The  exceptions  urged  to  this  in- 
struction in  argument  are  rather  technical,  and  based  large- 
ly upon  a  somewhat  unfortunate  use  of  words.  While  there 
is  some  merit  in  counsel's  contention,  we  are  quite  clear  that 
the  jury  could  not  well  have  misunderstood  or  been  misled 
thereby,  and  we  are  not,  therefore,  disposed  to  reverse  on  ac- 
count of  the  exceptions  urged.  Finding  no  reversible  error 
in  the  record,  the  judgment  of  the  court  below  is — Affirmed, 

Pbbston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


W.  M.  Kbeley,  Appellant,  v.  C.  H.  Bebnblossom  et  al.. 

Appellees. 

LANDLORD  AND  TENANT:     When  Assignment  Works  Surrender 

1     of  Lease.     A  tenant's  obligation  to  pay  rent  is  not  terminated 

by  the  naked  fact  that  the  tenant,  with  the  consent  of  the  land- 
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lord,  assigns  the  lease,  and  the  landlord  thereafter  receives  the 
rent  from  the  assignee;  but  suoh  result  will  follow  from  the  ad- 
ditional act  of  the  landlord  in  exacting  from  the  assignee  con- 
ditions separate  and  distinct  from  those  exacted  of  the  former 
tenant.  - 

LANDLORD  AND  TENANT:     Scope  of  Lien.     A  lien  on  the  prop- 

T    erty  of  an  original  tenant,  reserved  solely  "to  secure  the  rent 

at  any  time  remaining  unpaid,**  may  not  be  enforced  for  the 

payment  of  damages  done  to  the  property  by  one  to  whom  such 

tenant  has,  with  the  consent  of  the  landlord,  assigned  the  lease. 

Appeal  from  Washington  District  Cowrt. — John  F.  Talbott, 

Judge. 

May  20,  1918. 

Suit  in  equity  to  recover  an  amount  claimed  to  be  due 
for  rent  of  real  estate,  and  to  foreclose  a  lien  by  which  the 
payment  of  such  claim  is  alleged  to  be  secured.  The  issues 
were  tried  to  the  court,  which  found  for  the  plaintiff,  as 
prayed,  against  the  defendant  Beenblossom,  and  dismissed 
the  petition  as  against  the  other  defendants.  Plaintiff  ap- 
peals.— Affirmed. 

Etcher  d  lAvingstoney  for  appellant. 

If 

Charlss  A.  Deirey,  and  Brookhart  Brothers,  for  ap- 
pellees. 

Wbavbe,  J. — Under  date  of  February  27,  1912,  the  plain- 
tiff, in  writing,  leased  a  part  of  a  certain  building  and  lot  in 
the  city  of  Washington,  Iowa,  to  T.  W.  Shenefelt,  for  the 

term  of  three  years,  at  |70  per  month,  pay- 

^'  ™?i£^  ^^^     able  on  the  last  day  of  each  month.    Among 

men?  wcTrff        other  things,   the   lease  provided  that  the 

SSe"^^'  °'        tenant  should  not  assign  the  same  without 

the  lessor's  consent  in  writing.  On  May  13, 
1913,  Shenefelt  assigned  the  lease  to  J.  W.  Cox.  The  plain- 
tiff, in  writing,  consented  to  the  assignment;  but,  as  a  con- 
dition thereof,  required  the  assignee  to  agree  to  other  terms, 
in  addition  to  those  contained  in  the  lease  as  made  between 


May  1918]  Keeley  v.  Beenblossom.  863 

plaintiff  and  Shenefelt.  For  example,  these  additional  terms 
limited  the  use  to  which  the  building  could  be  put,  to  the 
keeping  of  a  restaurant  therein;  prohibited  loud  talking, 
singing,  and  playing  of  musical  instruments  therein;  pro- 
hibited the  display  of  goods  on  the  sidewalk  and  the  placing 
of  signs  and  paintings  on  said  building;  and  inserted  other 
stipulations,  none  of  which  had  been  made  a  part  of  the 
original  contract.  Cox  took  possession  under  the  lease  as 
thus  modified,  and  continued  therein  until  September,  1913, 
when  he  transferred  all  his  rights  and  intet^st  in  the  premi- 
ses to  C.  H.  Beenblossom.  No  written  assignment  was  made 
l)y  Cox,  but  the  evidence  fairly  shows  the  transfer  and  the 
acquiescence'  of  the  plaintiff  therein.  The  rent,  as  it  fell 
due,  was  paid  by  Shenefelt  direct  to  plaintiff  until  the  as- 
signment to  Cox,  who  thereafter  paid  the  same  to  plaintiff 
until  Beenblossom  took  possession.'  For  nearly  or  quite  two 
years  thereafter,  Beenblossom  paid  the  rent;  but  plaintiff 
claims  that  he  finally  defaulted  therein,  leaving  several  of 
the  later  installments  unpaid.  To  recover  this  claim  for  rent 
and  certain  items  of  expense  and  damages  alleged  to  be  due 
under  the  terms  of  the  lease,  and  to  foreclose  the  lien  re- 
served to  secure  the  rent,  this  action  was  begun,  February 
24,  1916.  The  defendant  Beenblossom  did  not  appear  to  the 
action,  and  a  decree  was  entered  against  him,  as  prayed. 
Shenefelt  and  Cox  filed  separate  answers,  denying  plaintiff's 
claim,  and  further  alleging  that  plaintiff  had  consented  to 
the  assignment  of  the  lease  from  Shenefelt  to  Cox  and  from 
Cox  to  Beenblossom,  and  had,  in  each  instance,  accepted  the 
assignee  as  his  tenant,  and  released  the  assignor  from  fur- 
ther liability  for  the  payment  of  rent.  On  trial  to  the  court, 
the  issues  were  found  in  favor  of  the  answering  defendants, 
the  petition  was  dismissed,  and  plaintiff  has  appealed. 

I.  Giving  first  attention  to  the  issue  between  plaintiff 
and  Shenefelt,  it  is  very  clear  that  plaintiff  has  no  right  of 
recovery.  It  is  true,  of  course,  as  argued  by  appellant,  that 
the  mere  assignment  of  a  lease  has  no  effect  to  release  the 
tenant  from  his  contract  obligation  to  pay  the  agreed  rent 
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Cox  would  have  been  entitled  to  have  the  lien  enforced  for 
the  rent  alone,  and  not  for  the  payment  of  damages  oc- 
casioned by  Beenblossom's  negligence,  an  item  for  which,  on 
no  proper  theory  of  the  case,  could  Cox  be  held  accountable. 
Again,  while  plaintiff  claims  that  he  kept  a  book  account  of 
the  various  items  sued  upon,  and  that  they  were  charged  to 
th€t,  account  of  Shenefeltj^  he  nowhere  says  that  any  of  them 
were  ever  charged  to  Cox.  Ind^d,  plaintiff's  own  version 
of  the  consent  he  gave  to  the  transfer  from  Cox  to  Beeu- 
blossom  inferential ly  negatives  the  idea  that  he  expected  or 
understood  that  Cox  was  to  remain  liable  on  the  lease;  for 
he  says : 

"Finally,  I  told  him  (Cox)  I  would  make  no  objection 
to  his  selling  out,  but  that  any  deal  he  made  should  not  work 
a  release  of  the  obligations  of  Shenefelt  to  pay  the  rent  and 
obey  the  lease  unless  performed  by  Beenblossom.'' 

In  other  words,  he  ijermitted  the  latter  to  be  substituted 
as  tenant,  relying  not  upon  any  continued  obligation  of  Cox, 
but  upon  that  of  Beenblossom,  and  upon  what  he  seems  to 
have  conceived  to  be  the  continuing  obligation  of  Shenefelt. 
Altogether,  the  conduct  of  the  parties,  including  the  plain- 
tiff, is  more  consistent  with  the  conclusion  that  plaintiff  ac- 
cepted the  tenancy  of  Beenblossom  as  a  substitute  for  that 
of  Cox,  releasing  the  latter  from  further  obligation,  after 
his  surrender  of  the  possession. 

It  follows  that  the  decree  below  is  right,  and  it  is,  there- 
fore,— Affimi  ed, 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Harriet  M.  Kendall,  Appellee,  v.  City  op  Des  Moines, 

Appellant. 

NEOIJOENCE:  Operation  of  Automoliile— Necessary  Degree  of  Con- 
troL  The  operator  of  an  automobile  is  not  necessarily  guilty  of 
negligence  per  se  by  failing  to  have  the  automobile  under  such 
control  that  he  can  stop  it  within  the  distance  that  he  can 
plainly  see  obstructions  ahead  of  him.    So  held  where  the  op- 
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erator,  on  a  dark   and  misty  night,  drove  into  a  negligently 
guarded  excavation  in  a  public  street 

Appeal   from  Des  Moines   Mumcipal   Cowt. — Joseph    E. 

Meyeh,  Judge. 

May  20,  1918. 

Action  for  damages  on  account  of  the  alleged  negligence 
of  the. defendant  city  in  failing  to  provide  proper  barriers 
and  to  place  warning  lights  at  a  ditch  in  one  of  its  streets. 
Judgment  for  plaintiff.     Defendant  appeals. — Affirmed. 

H.  W.  ByerSj  Quy  A,  Miller,  and  D,  Cole  McMartm,  for 
appellant. 

Cummins,  Hume  d  Bradshmc,  for  appellee. 

Stevens,  J. — This  is  an  action  for  damages  to  an  auto- 
mobile, which  plaintiff  alleges  in  her  petition  resulted  on  ac- 
count of  a  dangerous  excavation  in  one  of  the  streets  of 
defendant  city,  while  said  automobile  was  being  driven 
by  an  employee  of  the  Kendall  Auto  Taxicab  Service  Com- 
pany, to  whom  it  was  leased.  The  excavation  complained  of 
was  about  20  inches  in  width  and  3  feet  in  depth,  and  ex- 
tended entirely  across  East  Fourteenth  Street,  on  the  south 
side  of  its  intersection  with  Hull  Avenue.  A  barricade,  con- 
sisting of  2-inch  planks  laid  on  top  of  a  series  of  tiling  stood 
on  end,  was  placed  about  3  feet  north  of  the  ditch,  extending 
the  full  length  thereof.  The  tiling  were  about  2i/^  feet  in 
height.    No  signal  lights  were  placed  on  or  near  the  barriers. 

The  negligence  charged  in  plaintiff's  petition  is  the  al- 
leged failure  of  defendant  to  properly  guard  the  excavation 
or  ditch  by  placing  signal  lights  near  enough  thereto  to 
warn  travelers  of  the  danger  thereof. 

Counsel  for  appellant  do  not,  in  argument,  contend  that 
defendant  was  not  negligent  in  failing  to  place  proper  signal 
lights  in  the  vicinity  of  the  excavation,  as  a  warning  to 
travelers  upon  the  street,  but  rely  for  reversal  entirely  upon 
the  alleged  contributory  negligence  of  the  driver  of  the  auto- 
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mobile.  We  gather  from  the  evidence  that  the  night  in 
question  was  dark,  somewhat  misty  and  hazy,  and  the  place 
where  the  excavation  and  barriers  were  located,  dimly 
lighted.  It  appears  to  be  conceded  that  the  only  street  light 
in  the  vicinity  was  an  incandescent  light,  which,  the  driver 
of  the  automobile  testified,  did  not  sufficiently  light  the 
street  to  reveal  the  presence  of  the  barriers  or  the  excava- 
tion. The  accident  occurred  about  midnight,  and  was  ob- 
served only  by  the  occupants  of  the  automobile. 

The  contention  of  counsel  for  appellant  is  that  the 
driver  of  the  automobile  was  negligent  in  operating  same  at 
such  a  high  rate  of  speed  that  he  was  unable  to  bring  it  to  a 
complete  stop  within  the  distance  the  barriers  across  the 
street  were  visible  to  him  by  the  headlights  of  his  auto- 
mobile :  that  is,  we  are  asked  to  hold  that  the  driver  of  an 
automobile  upon  the  streets  of  a  city  at  night  must  have 
the  same  under  control,  and  must  not  drive  it  at  a  rate  of 
speed  in  exce^Js  of  that  which  will  enable  him  to  stop  the 
same  within  the  distance  obstnictions  in  the  street  are  dis- 
cernible to  him  within  the  radius  of  the  lightri  thereon. 

Our  attention  is  called  to  Lauson  v,  Toicn  of  Fond  du 
Lac,  141  Wis.  57  (123  N.  W.  629),  West  Construction  Co.  r. 
White,  130  Tenn.  520  (172  S.  W.  301),  and  Knoxville  R.  d 
L.  Co,  i\  Vangildef\  132  Tenn.  487  (178  S.  W.  1117),  in  each 
of  which  the  court  held  it  to  be  the  duty  of  the  driver  of  an 
automobile  upon  the  streets  of  cities,  or  highways,  in  the 
nighttime,  to  drive  the  same  at  such  a  rate  of  speed  that  it 
may  be  brought  to  a  standstill  within  the  distance  that  he 
can  plainly  see  objects  or  obstructions  ahead  of  him,  and 
that  the  failure  to  do  this,  in  case  of  accident,  will  amount 
to  contributory  negligence.  This,  the  Wisconsin  court  de- 
clares, is  the  minimum  degree  of  care  that  should  be  re- 
quired. 

It  is  now  provided  by  statute  in  Wisconsin  that: 

"  *  *  *  It  shall  be  unlawful  for  any  person  to  operate 
or  drive  any  automobile,  motorcycle,  or  other  similar  motor 
vehicle  along  or  upon  any  public  highway  of  this  state  at 
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such  a  rate  of  speed  that  such  automobile,  motorcycle,  or 
other  similar  motor  vehicle  cannot  be  brought  to  a  complete 
stop  within  the  distance  ahead  that  the  driyer  or  operator 
thereof  can,  with  the  aid  of  the  lights  thereon,  in  connection 
with  the  lights  from  other  sources,  see  an  object  the  size  of 
a  person."    Statutes  1915,  Section  1636-52. 

In  Raymond  v.  Sauh  County ^  (Wis.)  166  N.  W.  29,  the 
Wisconsin  court  extended  the  doctrine  of  the  above  cases 
to  the  operation  of  automobiles  in  the  daytime. 

It  is  settled  law  of  this  state  that  cities  must  keep  their 
streets  free  from  obstructions  and  nuisances  which  interfere 
with  ordinary  public  travel,  and  this  duty  applies  to  auto- 
mobiles, as  well  as  other  vehicles.  Watford  v.  City  of  Orin- 
nelly  179  Iowa  689;  Hotise  v.  Cramer,  134  Iowa  374;  Sim- 
mons  t?.  Lexjcfis,  146  Iowa  316;  Section  753,  Code. 

The  driver  of  an  automobile  has  the  right  to  assume 
that  the  street  is  in  a  safe  condition  for  travel,  and  that  the 
city  has  exercised  a  proper  degree  of  diligence  and  caution 
to  keep  it  so.  Frazee  v.  City  of  Cedar  Rapids ^  151  Iowa  251 ; 
Frohs  V.  City  of  Duhuque,  169  Iowa  431.  It  is,  however,  the 
duty  of  the  driver  of  an  automobile  to  exercise  ordinary  and 
reasonable  care  for  his  own  safety  and  that  of  the  property 
entrusted  to  his  care.  Ordinary  care,  as  applied  to  the 
driver  of  an  automobile,  is  such  care  as  prudent  men  in 
such  occupation  ordinarily  use,  taking  into  consideration 
the  time,  place,  condition  of  the  highway,  weather,  the  char- 
acter of  the  instrumentality  employed,  the  presence  of  other 
travelers  or  vehicles  upon  the  streets,  the  extent  to  which  the 
same  is  lighted,  and  many  other  facts  and  circumstances  oft- 
en present  and  necessary  to  be  considered.  Tinder  the  doc- 
trine of  the  Wisconsin  and  Tennessee  cases,  the  duty  of  the 
driver  of  an  automobile  is  to  have  the  same  constantly  un- 
der such  control  and  driven  at  such  a  rate  of  speed  as  will 
enable  him  to  stop  within  the  distance  within  which  objects 
are  visible  by  the  rays  of  its  headlights.  A  failure  to  do  this 
amounts  to  contributory  negligence,  and  the  driver  could 
not  recover,  in  case  of  injur}"  resulting  from  a  collision  of 
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the  automobile  with  an  object  thud  visible  to  the  driver. 

It  is  the  general  rule  that  the  driver  of  an  automobile 
is  required  to  use  reasonable  and  ordinary  care  for  his  owd 
safety,  and  cannot  be  lield  to  the  absolute  duty  of  observing 
all  defects  and  obstructions  in  the  highway,  but  must  make 
such  observations  as  the  circumstances  reasonably  require. 
Geise  v.  Mercer  BottUng  Co.,  87  N.  J.  L.  224  (94  Atl.  24) , 
Sweet  V.  Salt  Lake  City,  43  Utah  300  (134  Pac.  11G7) ;  Welh 
V.  City  of  lAshon,  21  N.  D.  34  (128  N.  W.  308) ;  City  of  Vol 
paraiso  v.  Chester,  170  Ind.  030  (90  N.  E.  705)  ;  Dunkin  v. 
City  of  Hoquiam,  50  Wash.  47  (105  Pac.  149) ;  Loose  i*. 
Towmhip  of  Deerfleld,  187  Mich.  200  (153  N.  W.  913). 

In  the  case  at  bar,  the  driver  of  the  automobile  testified 
that  he  was  driving  the  same  at  15  or  20  miles  per  hour; 
that  he  was  looking  ahead,  but  did  not  observe  the  barriers 
until  he  was  too  close  to  avoid  collision  therewith ;  that  he 
had  the  car  under  control,  but,  on  account  of  the  slippery 
condition  of  the  street  at  the  intersection,  which  was  not 
paved,  was  unable  to  manage  the  car  so  as  to  avoid  running 
into  the  ditch.  We  take  the  following  extracts  from  the  ab- 
stract of  the  driver's  testimony : 

"I  was  not  exceeding  20  miles  an  hour,  coming  down 
East  14th  Street.  I  came  down  East  14th  to  Hull  Avenue, 
approaching  Hull  Avenue  at  15  to  20  miles  an  hour.  I  was 
not  paying  any  attention  to  my  passengers.  The  pavement 
on  East  14th  is  concrete.  I  didn't  know,  at  that  time,  hov 
far  south  that  paving  extended. ,  I  ran  off  into  the  mud  ju«t 
a  little  before  T  came  to  the  intersection  of  Hull  Avenue.  I 
had  the  dimmers  on.  When  I  got  to  the  comer,  T  noticed 
a  kind  of  a  dark  outline.  I  immediately  throwed  in  mj 
clutch,  pushed  down  my  brakes,  and  tried'  to  swing  out.  I 
lost  all  control,  and  the  front  wheel  hit  the  ditch  enough  to 
throw  me  over.  The  barricade  was  down  on  the  right-hand 
side.  When  I  approached  the  intersection,  I  was  looking 
ahead,  and  had  the  car  under  control.  I  first  saw  the  ob- 
struction at  the  crossing, — that  is,  the  north  line, — and 
about  the  width  of  the  street  away.    The  intersection  was 
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muddy,  with  a  crystalized  top  on  it.  When  I  threw  in  my 
clntch  and  put  on  the  brake,  I  couldn't  stop,  and  I  pulled 
on  the  emergency,  but  couldn't  do  anything  then ;  so  I  tried 
to  throw  it  out  to  the  side,  but,  when  a  car  is  skidding,  you 
cannot  handle  her.  The  car  was  skidding  in  the  mud.  I 
intended  to  go  straight  down  14th  Street.  I  don't  remember 
seeing  any  of  the  barricade,  to  tell  the  truth,  at  all,  right 
at  the  start,  before  the  accident.  It  looked  like  a  blur,  or  a 
dark  outline.  It  was  right  across  14th  Street  on  the  south 
side.  •  ♦  *  I  steered  the  car  to  the  west  to  clear  myself. 
I  thought  it  was  something.  I  noticed  it  when  I  was  on  the 
crossing.  When  I  saw  it,  I  throwed  down  the  brakes  as 
tight  as  I  could,  and  tried  to  see  what  it  was ;  got  up  a  little 
closer  and  figured  out  what  it  was,  and  throwed  my  wheel 
clear  around,  trying  to  sheer  out  from  it;  and  the  barricade 
was  down,  and  my  left  wheel  hit,  and  that  was  what 
throwed  me  over.  The  barricade  was  down  on  the  west  side. 
The  automobile  was  turned  completely  over,  and  I  was 
fastened  under  the  wheel.  I  turned  the  engine  off  and  got 
out  the  best  I  could,  and  broke  out  the  other  side  of  the  car, 
to  get  the  passengers  out.  It  was  hazy  that  night.  It  was 
dark,  very  dark.  I  didn't  see  any  red  light  or  danger  signal 
while  I  was  coming  down  14th  Street-.  I  saw  an  incandes- 
cent light  on  the  telephone  pole.  No  light  came  down  to  the 
ground  at  all." 

He  was  the  only  witness  called,  who  saw  the  accident, 
who  testified  to  the  speed  of  the  automobile.  Several  wit- 
nesses residing  in  the  vicinity  testified  that,  from  the  noise 
the  machine  was  making,  in  their  judgment  it  was  going  at 
30  or  35  miles  per  hour.  Evidence  of  experiments  made  at 
the  intersection  in  question,  under  circumstances  similar  to 
those  existing  on  the  night  of  the  accident,  tended  to  show 
that  the  barriers  were  discernible  at  a  distance  of  105  feet, 
and,  with  the  full  headlight  of  the  automobile,  for  a  distance 
of  325  feet,  and  that,  notwithstanding  the  slippery  condition 
of  the  street,  the  corner  at  the  intersection  was  easily  turned 
at  the  rate  of  25  miles  per  hour. 
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An  ordinance  of  the  defendant  city  provided  that  the 
rate  of  speed  of  automobiles  on  the  street  in  question,  ex- 
cept at  the  intersection,  shall  not  exceed  2Q  miles  per  hour, 
and  that,  upon  approaching  sti-eet  intersections,  same  shall 
not  exceed  12  miles  per  hour.  The  ordinances  of  said  city 
further  required : 

"All  excavations  or  trenches  in  streets,  highways, 
avenues,  or  alleys  shall  be  so  guarded  by  proper  railings  or 
barricades  and  signal  lights  as  to  prevent  injury  to  persons 
or  property*." 

Ordinarily,  the  question  of  contributory  negligence  is 
for  the  jury.  The  driver  of  the  car,  at  the  time,  had  the 
right  to  assume  that  all  parts  of  the  street  of  defendant  in- 
tended for  travel  were  reasonably  safe,  but  he  was  required 
to  exercise  ordinary  care  to  observe  or  discern  dangerous 
obstructions  or  excavations  in  the  streets,  and  to  avoid 
running  into  the  same.  It  was  also  the  duty  of  the  defend- 
ant city  to  place  signal  lights  at  the  point  of  danger,  to  warn 
travelers  upon  the  highway  thereof.  It  is  conceded  that  no 
lights  were  placed  in  the  vicinity  of  the  barriers  or  excava- 
tions, on  the  night  in  question.  We  think  that,  under  the 
evidence,  it  was  clearly  a  question  of  fact  for  the  jury  to 
say  whether  or  not  the  driver  of  the  automobile  was  guilty 
of  contributory  negligence.  The  street  was  in  general  use 
by  the  public,  and  the  duty  of  defendant  in  I'espect  thereto 
was  plain,  and  it  is  not  contended  that  this  duty  was  per- 
formed. Whether  the  driver  of  the  automobile  was  guilty  of 
contributory  n^ligence  was  a  question  of  fact  for  the  jury. 
Hanson  v.  City  of  Anamosa,  177  Iowa  101;  Frohs  v,  Du- 
buque, supra;  Loose  v.  Township  of  Deerfield,  supra;  Corco- 
ran V.  City  of  New  York,  188  N.  Y.  131  (80  N.  E.  660) ;  Ah 
hott  V.  Board  of  County  Commissioners,  94  Kan.  553  (146 
Pac.  998)  ;  Stoeet  v,  Salt  Lake  City,  supra;  Dunkin  i\  City, 
supra;  City  of  Valparaiso  v,  Chester,  supra;  Wells  v.  City 
of  Lisbon,  supra ;  Stc^etman  t\  City  of  Oreen  Bay,  147  Wis. 
586 ;  Qeise  v.  Mercer  B(fttHng  Co,,  supra. 

The  driver  testified  that  he  could  not  clearlv  see  or  de- 
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termine  that  there  was  an  obstruction  in  the  street;  that 
he  saw  only  a  blurred  outline;  and  that  the  slippery  con- 
dition of  the  intersection  caused  the  automobile  to  slide  and 
become  diflBcult  to  control.  The  paving  ended  near  the  in- 
tersection, and  he  claims  not  to  have  known  this  fact.  Fast 
or  reckless  driving  of  automobiles  upon  the  streets  or  high- 
ways is  not,  by  any  means,  to  be  encouraged,  but  we  do  not 
feel  inclined  to  adopt  the  doctrine  of  the  Wisconsin  and 
Tennessee  courts. 

The  evidence  in  this  case  as  to  the  spee4  of  the  auto- 
mobile and  the  distance  the  barriers  were  discernible  i^  in 
some  conflict,  and,  upon  the  whole  record,  there  was  such 
dispute  as  to  require  submission  to  the  jury  of  the  question 
of  contributory  negligence.  This  is  the  only  question 
argued. — Affirmed. 

Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


r.  N.  McMillan,  Plaintiff,  v.  J.  W.  Anderson,  Judge, 

Defendant. 

INTOXIOATINO   LIQUOBS:      Ctontempt—Unuflual   Quantltiee— Pre- 

1  samption.  Ten  gallons  of  whisky  in  a  dwelling  house,  and  in 
the  unfinished  and  inaccessible  attic  thereof,  constitute  an  "un- 
usual" quantity,  and  raise  a  presumption  that  such  liquors 
were  kept  for  the  purpose  of  illegal  sale.  Evidence  on  the  issue 
whether  the  same  was  kept  solely  for  family  use  reviewed,  and 
held  not  to  overcome  the  presumption.     (Sec.  2427,  Code,  1897.) 

Salinger,  J.,  dissents  as  to  the  scope  of  the  review  and  the 
effect  of  the  evidence. 

INTOXICATING    LIQUOBS:      Contempt — Evidence — ^Reputation    of 

2  Place.  Evidence  of  the  general  reputation  of  a  place  where  in- 
toxicating liquors  were  found  is  admissible  in  an  action  to  en- 
joiUj  but  inadmissible  in  an  action  to  punish  for  contempt. 
(See  Sec.  2406,  Code  Supp.,  1913.) 

Certiorari  to  Woodbury  DiHrk't  Court. — J.  W.  Anderson, 

Judge. 
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May  20,  1918. 

Writ  of  certiorari  was  issued  on  application  of  plain- 
tiff, to  which  return  was  made,  and  the  record  is  here  for 
review. — Armu  lied. 

John  F.  Joseph,  for  plaintiff. 

E.  E.  Baron,  for  defendant. 

Ladd,  J. — Barney  Kopel,  during  the  period  in  question, 
occupied  the  second  story  of  the  dwelling  house  known  as 
1216  Sixth  Htreet,  Sioux  City,  as  a  residence.    On  May  25, 

1917,  a  decree  of  court  enjoined  him  from 
LiQuoEs:  con-      maintaining   his    place  of   residence   as  a 

tempt:  unnsual  c?  x 

quantitieg:  lifluor  nuisance.     Thereafter,  on  August  n, 

presumption. 

1917,  the  plaintiff  herein  filed  an  informa- 
tion, alleging  that  Kopel  had  violated  the  terms  of  the  de^ 
cree  by  selling  and  keeping  for  sale  in  his  residence  intox- 
icating liquors,  and  therefore  was  guilty  of  contempt  of 
court.  A  precept  was  thereupon  issued,  requiring  Kopel  to 
be  bi'ouglit  before  defendant  herein,  as  judge  of  the  fourth 
judicial  district,  which  was  done,  and  he  denied  the  chaise; 
but,  upon  hearing,  he  was  found  not  guilty.  Thereupon,  a 
writ  of  certiorari  was  sued  out,  bringing  the  proceedings 
here  for  review.  The  evidence  discloses  that,  on  July  23, 
1917,  shortly  after  2  o'clock  in  the  afternoon,  four  police- 
men searched  the  i)reinises  of  Kopel  for  intoxicating  liquors, 
and  found  eight  gallons  and  eight  quarts  of  whisky  in  the 
attic,  to  which  there  was  neither  stairway  nor  ladder.  It 
was  reached  by  having  one  of  them  climb  on  anothers 
shoulders  and  crawl  through  a  hole  in  the  ceiling.  The 
attic  was  unfinished,  and  empty,  save  for  this  whisky  and  a 
couple  of  empty  bottles  and  a  broken  one.  The  eight  quarts 
were  in  quart  bottles  in  a  beer  crate.  The  eight  gallons  were 
in  jugs,  which  were  in  cartons.  On  the  other  hand,  defend- 
ant, who  had  resided  in  Sioux  City  about  twelve  vears,  tes 
tified  that  his  occui>ation,  since  the  entry  of  the  decree,  had 
been  buying  iron,  and  junk  in  the  country  and  shipping  by 
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the  carload  to  Sioux  City;  that  he  usually  returned  to  the 
city  Saturday,  stayed  over  Sunday,  and  went  back  to  the 
country  on  Monday;  that  the  liquors  belonged  to  him; 
that  he  bought  the  liquor  found,  and  no  more,  at  Jefferson, 
South  Dakota,  some  time  in  May. 

'^Q.  For^what  purposes  were  you  keeping  that  liquor? 
A.  For  my  family  use.  Q.  For  yourself?  A.  Myself  and 
my  family  and  my  wife.  Q.  Have  you  sold  or  kept  for  sale 
any  liquor  since  May  2G,  1917?  A.  No,  sir.  Q.  And  this 
liquor  that  was  found  there  was  yours,  and  kept  for  your 
own  use?    A.  Yes,  sir." 

Witness  further  testified  that,  prior  to  M'ay  1st,  he  had 
dealt  in  intoxicating  liquors. 

"Q.  You  are  not  a  drinking  man,  are  you?  A.  I  take 
a  little  drink.  Q.  When.  A.  When  I  feel  like  it.  Q.  What 
do  you  drink  usually?  A.  W^hisky.  Q.  Drink  beer?  A. 
Sometimes.  Q.  How  does  it  come  you  did  not  have  any  beer 
up  there?  A.  This  about  closing  time,  and  whatever  beer 
I  had,  we  drank  it  up.  Q.  When  did  you  put  this  in  ?  A.  In 
May.  Q.  Before  the  injunction  was  granted?  A.  Yes,  sir. 
♦  ♦  *  Q.  Who  put  that  up  there?  A.  I  did.  Q.  How  did 
you  get  up  ?  A.  Well,  we  got  the  stepladder  there  all  .the 
time.  Q.  You  kept  a  stepladder  there  handy?  A.  Well,  that 
is  the  only  place,  you  know,  I  could  have  to  put  it.  I  live 
on  the  second  floor.  On  the  first  fioor  lives  Besnick,  and  he 
occupies  the  basement;  and  I  put  it  there,  and  that  is  the 
only  safe  place  I  find  to  put  it  away." 

He  testified  that  he  had  used  none  of  the  liquor  since 
obtaining  it,  but  that  "just  had  a  bottle,  not  very  much,"  in 
his  house. 

The  fact  of  finding  intoxicating  liquors  in  unusual 
quantities  in  a  private  dwelling  house  or  its  dependencies  is 
"presumptive  evidence  that  such  liquors  are  kept  for  illegal 
sale."  Sec.  2427,  Code.  The  law  does  not  prescribe  a  test 
or  criterion  by  resort  to  which  we  may  ascertain  what 
quantity  of  intoxi(*ating  liquors  is  to  be  regarded  as  usual, 
and  how  much  more  must  be  added  to  gender  the  quantity 
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^'unusual.''  Much  depends  upon  the  character  of  the  liquor. 
There  may  be  so  much  of  any  kind,  however,  as  to  put  the 
inquiry  at  I'est,  and  we  are  of  opinion  that  ten  gallons  of 
whisky  is  an  unusual  quantitj^  to  be  found  in  a  private  dwell- 
ing house. 

The  only  other  inquiry  is  whether  the  accused  has,  by  his 
showing,  overcome  the  presumption  of  guilt  which  other- 
wise must  obtain.  His  sole  contention  is  that  he  was  keep- 
ing the  whisky  for  the  use  of  himself,  family,  and  wife.  But 
how  many  compose  his  family,  or  whether  any  member 
thereof  or  his  wife  used  whisky  as  a  beverage,  was  not  dis- 
closed. Even  the  accused  only  claimed  to  take  **a  little 
drink/'  Though  claiming  to  have  kept  the  seized  whisky 
for  use  in  his  family,  none  had  been  drunk  for  two  months; 
and  this  was  explained  by  saying  he  "just  had  a  bottle,  not 
vei'y  much."  This  evidence  falls  far  short  of  rebutting  the 
presumption  of  guilt.  In  the  first  place,  the  quantity  ex- 
ceeded many  times  the  amount  of  liquor  of  that  kind  likely 
to  be  kept  on  hand  in  the  home  by  a  family  making  use  of 
it  as  a  beverage;  and  in  the  second  place,  Kopel's  testimony 
does  not  show  that  he  or  his  family  so  used  it.  Indeed,  it 
could  have  been  consumed  by  either  only  in  exceedingly 
small  quantities;  for  "a  bottle,  not  very  much,"  appears  to 
have  lasted  more  than  two  months.  The  accused  utterly 
failed  to  obviate  the  presumption  of  guilt  of  keeping  the 
whisky  for  the  purpose  of  unlawful  sale;  and  for  this  rea- 
son, he  should  have  been  found  guilty  of  contempt,  in  that 
Be  violated  the  terms  of  the  decree  enjoining  him  from  keep- 
ing for  sale  or  selling  intoxicating  liquors  on  the  premises. 
See  State  v,  Thompson^  Judge,  130  Iowa  227 ;  State  v.  Hale, 
91  Iowa  367,  368;  State  v,  Wilson,  152  Iowa  529;  Shidler  r. 
Keenan  Bros,,  167  Iowa  70. 

We  give  no  consideration  to  the  evidence  that  Kopel  had 
the  reputation  of  being  a  bootlegger,  and  that  the  place 
where  he  lived  was  reputed  to  be  a  place  where  intoxicating 
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liquoi's  were  kept  and  sold.    The  trial  court 

2.  INTOXICATING      rightly  ruled  such  evidence  not  admissible. 

contempt:  evi-    Section  2406  of  the  Code  Supplement  1913, 

deuce  *  reDut&~ 

tion  of  pUce.      authorizes  the  consideratioii  of  evidence  of 

the  general  reputation  of  a  place  in  determ- 
ining whether  such  a  liquor  nuisance  exists  as  shall  be  en- 
joined ;  but  the  section  following,  relating  to  prosecution  of 
contempts  in  violating  injunctions  issued  under  said  Section 
2406,  contains  no  such  provision;  and^  of  course,  in  the  ab- 
sence of  statute  so  authorizing,  evidence  of  this  kind  may 
not  be  received.  It  is  not  to  be  overlooked  that  the  accused 
claimed  to  have  procured  the  whisky  prior  to  the  entry  of  the 
decree,  but  that  this  was  done,  according  to  his  story,  after 
he  had  quit  the  business  of  selling  intoxicants  in  violation 
of  law,  on  May  1st,  and  for  his  personal  use  and  that  of  his 
family.  Had  he  admitted  having  procured  it  for  illegal  dis- 
position, and  claimed  that,  as  this  was  prevented  by  the  de- 
cree, it  had  remained  there  since,  without  design  to  sell  or 
use,  an  entirely  different  question  would  have  been  presented. 
Undoubtedly,  this  was  not  true;  else  he  would  have  so  as- 
serted, instead  of  claiming  that  he  had  purchased  for  use  of 
himself  and  family, — which,  as  we  think,  the  evidence  conclu- 
sively failed  to  establish.  In  other  word^,  the  evidence  ut- 
terly failed  to  meet  the  presumptive  evidence  of  guilt  raised 
by  keeping  whisky  in  unusual  quantities  in  his  dwelling 
•  house;  and  there  is  no  escape  from  the  conclusion  that  the 
accused  is  guilty  of  contempt  of  court,  in  that  he  violated 
•the  injunction  against  keeping  for  unlawful  sale.  No  mere 
stfige  performance  can  obviate  this  result.  What  was  said  in 
Niea  v,  Anderson,  Judge,  179  Iowa  326,  concerning  the  quan- 
tum of  proof  exacted,  does  not  conflict  with  this  finding. 
The  strictures  of  the  dissent  are  not  warranted  by  this  rec- 
ord. The  order  of  acquittal  Is  annulled,  and  the  cause  re- 
manded for  judgment  in  harmony  with  this  opinion. — Aii- 
nulled  and  remanded. 
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Preston,  C.  J.,  Weaver,  Evans,  Qaynor,  and  Stevens, 
JJ.,  concur. 

Salinger,  J.  (dissenting).  Appellate  tribunals  must 
use  fixed  standards  in  determining  whether  a  person  charged 
is  guilty  or  innocent.  Though  these  standards  are  used,  it 
may  sometimes  happen  that  the  innocent  suffer  and  the 
guilty  escape.  But,  if  our  decisions  are  to  be  precedents, 
and  their  publication  is  to  be  a  guide,  rather  than  a  trap, 
these  standards  must  be  used,  and  used  in  every  case.  We 
must  not  follow  our  decisions  in  one  instance  and  disregard 
them  in  another.  We  must  not  profess  to  adhere  to  them 
and  yet,  in  effect,  overrule  them.  In  my  opinion,  this  is  what 
the  majority  has  done  in  dealing  with  Nies  v.  Anderson, 
Judge,  179  Iowa  326.  The  opinion  says  that  it  is  not  in  con- 
vict with  what  was  said  in  the  Nies  case  "concerning  the 
quantum  of  proof  exacted."  Conceding  for  the  majority  ab- 
solute good  faith,  I  still  think  that  its  opinion  manifestly 
conflicts  with  the  Nies  case.  In  that  case,  after  reviewing 
what  will  suffice  to  annul  an  acquittal,  we  said,  "On  the 
whole,  we  think  the  rule  is  that  the  review  is  not  de  novo/' 
and  that  the  evidence,  "to  sustain  a  finding  of  guilty,  must 
amount  to  more  than  the  mere  preponderance  which  sus- 
tains an  ordinary  recovery  on  the  law  side."  I  cannot  es- 
cape the  conclusion  that  the  majority  is  indulging  in  a  re- 
view de  novo,  and  that,  moreover,  it  proposes  to  annul  an  ac- 
quittal though  the  evidence  of  guilt,  instead  of  being  more 
than  a  mere  preponderance,  is  less  than  a  preponderance, 
and,  at  most,  not  more  than  a  preponderance. 

The  only  evidence  of  guilt  is  that  eight  gallons  and 
eight  quarts  of  whisky  were  found  in  a  private  dwelling,  pc- 
cupied  by  Kopel,  the  person  charged  with  violation  of  in- 
junction. In  some  cases,  the  finding  of  liquor  raises  an  in 
ference  of  fact  that  it  is  kept  with  intent  to  be  sold  in  viola- 
tion of  law.  But  the  same  statute  which  raises  this  infer- 
ence declares  that,  when  the  liquor  is  found  in  a  private 
dwelling  house  or  its  dependencies,  the  presumption  is 
raised  only  if  an  "unusual"  quantity  be  found  there.    To  be- 
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gin  with,  then,  the  complainant  has  no  evidence,  unless  he 
prove  by  more  than  a  preponderance,  that  the  quantity 
found  was  an  unusual  one.  Finding  it  in  such  quantities 
raises  an  inference  of  fact.  Whether  it  be  such  quantity  is, 
therefore,  necessarily  a  pure  question  of  fact.  Since  we  may 
not  review  the  finding  of  the  trial  court  upon  this  question 
of  fact,  de  novo,  and  since  that  the  quantity  found  is  an  un- 
usual one  must  be  established  by  more  than  a  preponderance, 
it  follows  that  we  can  interfere  with  an  acquittal  only  if 
the  quantity  is  so  large  as  that  all  reasonable*  minds  will 
find  it  to  be  unusual,  or  there  be  strong  evidence  that,  though 
the  quantity  is  not  so  large  as  this,  it  is,  in  fact,  an  unusual 
quantity,  under  the  circumstances.  There  is  no  law  rule 
which  declares  that  eight  gallons  and  eight  quarts  is  an  un- 
usual quantity,  under  any  and  all  circumstances.  In  this 
case,  then,  the  complainant  must  prove  by  more  than  a  pre- 
ponderance that  the  attendant  circumstances  show  that 
what  was  found  was  more  than  is  usual. 

This  situation  the  majority  avoids  in  two  ways:  First, 
by  simply  assuming  that  to  exist  which  it  was  the  duty  of 
the  complainant  to  establish  by  more  than  a  preponderance. 
This  is  done  by  statements  such  as: 

"The  quantity  exceeded  many  times  the  amount  of 
liquor  of  that  kind  likely  to  be  kept  on  hand  in  the  home  by 
a  family  making  use  of  it  as  a  beverage.'' 

Second,  by  the  simple  expedient  of  putting  the  shoe  on 
the  wrong  foot,  and  holding  that  the  complainant  has  proved 
the  quantity  found  was  an  unusual  quantity  because  Kopel 
has  failed  to  prove  that  the  quantity  was  a  usual  one.  This 
is  illustrated  by  the  statement  that  "Kopel's  testimony  does 
not  show  that  he  or  his  family  used  it,"  and  that,  though  he 
testifies  it  was  kept  to  be  used  by  the  family,  the  failure  of 
proof  on  Kopel's  part  eff'ects  that  "the  evidence  conclusive- 
]y  fails  to  establish  that  he  purchased  for  use  of  himself  and 
family."  Again,  it  is  said  "he  has  not  disclosed  the  size  of 
his  family."  In  other  words,  if  the  defendant  does  not  prove 
he  is  innocent,  this  constitutes  proof  of  his  guilt.    The  whole 
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opinion  at  this  point  is  an  argument  that,  because  Eopel  has 
failed  to  show  this,  that,  or  the  other  thing,  it  does  not  ap- 
pear that  the  quantity  found  was  not  more  than  a  usual 
quantity.  As  I  view  it,  it  is  for  the  complainant  to  show 
how  large  the  family  was,  and  how  much  liquor  it  used  or 
did  not  use,  or  anything  else  which  bears  upon  the  claim  that 
Kopel  kept  on  hand  an  unusual  quantity  of  liquor.  I  am 
unable  to  agree  that  the  failure  of  the  complainant  to  ad- 
duce circumstances  that  prove  the  quantity  was  unusual  is 
cured  because  Kopel  did  not  show  that  the  quantity  was 
usual. 

II.  But  pass  all  this,  and  assume  that  the  quantity 
found  was  an  unusual  one.    What  have  you  then  ?    Not  more 
than  if  a  credible  witness  had  testified  to  facts  which  raised 
a  presumption  that  Kopel  was  keeping  this  liquor  in  viola- 
tion of  law.    Suppose  such  witness  had  so  testified,  and  Ko- 
pel had  then,  on  oath,  said  that  he  kept  the  liquor  for  the  u^ 
of  himself  and  his  family.     Surely,  guilt  would  not  then  be 
established  by  even  a  preponderance,  to  say  nothing  of  more 
than  a  preponderance.    Kopel  did  so  testify.    The  majority, 
which  professes  to  adhere  to  the  rule  that  it  may  not  review 
de  novo,  brushes  this  sworn  denial  aside,  brushes  aside  the 
conclusion  of  the  trial  judge,  who  heard  Kopel  testify,  and 
declares,  on  a  review  professedly  not  de  notyo,  and  though 
more  than  a  preponderance  is  required,  that  a  sufficient 
quantum  of  evidence  is  adduced  to  justify  the  setting  aside 
of  the  finding  of  the  trial  court.    To  put  it  in  the  language 
of  the  majority,  that  "the  evidence  utterly  failed  to  meet  the 
presumptive  evidence  of  guilt  raised  by  keeping  whisky  in 
unusual  quantities  in  his  dwelling  house."    All  that  it  has, 
except  the  confiict  between  the  said  presumption  and  the 
denial  of  Kopel,  is  that  not  much  of  the  liquor  had  been  used. 
Now,  if  this  proves  that  it  was  not  intended  for  use,  it 
proves  just  as  much  that  it  was  not  intended  for  sale.    If 
one  does  not  intend  to  use  because  he  has  not  used,  then  he 
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does  not  intend  to  sell  because  he  has  not  sold. 

Within  a  month,  this  court  has  declared  that,  even  on  a 
review  de  novo/ a.  finding  of  the  trial  judge  will  be  given 
great  weight,  in  dealing  with  a  mere  conflict  in  testimony, 
and  with  the  credibility  of  witnesses.  The  majority  opinion, 
in  this  case  throws  that  declaration  to  the  winds,  and  refuses 
to  apply  its  doctrine  and  that  of  the  Nies  case,  even  where  it 
is  still  conceded,  in  words  at  least,  that  we  are  not  author- 
ized to  indulge  in  trial  de  novo.  . 

I  am  most  strongly  persuaded  that  we  have  no  right  to 
interfere  with  the  finding  of  the  trial  court  in  this  case. 


JBNNIB  Malloy,  Appellee,  v.  Stoddard  Construction  Com- 
pany, Appellant. 

TBIAL:     BecepUon  of  Eyidemce— Mon-EzptLanatory  QnestloiiB.     The 

1  exclusion  of  a  question  Is  justified  by  the  fact  that  It  Is  wholly 
non-explanatory  of  the  character  or  nature  of  the  testimony 
sought  to  be  Introduced,  and  counsel  fails  to  enlighten  the  court 
thereon. 

TBIAL:    Beception  of  Evidence — ObjectionB — ^Waiver.    He  who  has 

2  hlB  testimony  rejected  on  the  objection  of  only  one  of  several 
defendants,  each  of  whom  pleads  separate  and  distinct  defenses, 
must  insist  on  the  admissibility  of  such  testimony  against  the 
non^bjecting  defendants,  or  the  objections  will  be  waived. 

NEaUGENOE:     Acts  Oonstitatin^— Independent  Contractors.     Ad- 

3  mission  by  one  that  he  was  under  a  duty  to  perform  a  certain 
act  necessarily  excludes  any  claim  that  he  had  passed  such 
duty  to  an  independent  contractor. 

EVIBENOE:     Documentary  Evidence— City  Ordinance — ^Negligence. 

4  Ordinances  regulating  the  use  of  streets  in  private  building  op- 
erations are  admissible  in  connection  with  the  evidence  that 
such  regulations  were  violated,  with  resulting  Injury  to  another. 

NEaiilQENCE:     Evidence — ^Weight  and  Sufficiency.     E>vidence  re- 

5  viewed,  and  held  to  present  a  jury  question  whether  evidence 
of  the  violation  of  ordinance  requirements  in  the  use  of  a  street 
covered  the  point  in  the  street  where  plaintiff  claims  to  have 
been  injured. 

Vol.  188  lA. — 56 
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NEGIiIGENCE:        Contributory     Negligence — Obetructed     Street- 

6  Choice  of  Ways.  It  is  not  necessarily  negligence  per  ae  for  a 
pedestrian,  though  blind,  to  attempt  to  pass  over  obstructions 
in  a  much  used  and,  to  him,  convenient  street,  of  which  obstruc- 
tions he  had  prior  knowledge. 

TRIAIf:    Verdlct--$1,260 — ^Exceseiveness.    Verdict  for  $1,250  for  per- 

7  sonal  injury  sustained.  A  bone  in  the  arch  of  plaintiff's  foot 
was  slightly  misplaced,  with  consequent  swelling,  pain,  and 
lameness.  A  year  after  the  injury,  a  full  cure  had  not  been 
effected,  and  probability  existed  that  the  defect  would  be  per- 
manont. 

Appeal  from  Webster  District  Court. — E.  M.  McCall,  Judge. 

May  20,  1918.  * 

Action  at  law  to  recover  damages  for  personal  iDJury, 
Verdict  and  judgment  for  plaintiff.  Defendant  appeals.— 
Affirmed. 

Kenyon,  Kelleher  d  Price,  for  appellant. 

H.  W.  Stoive,  for  appellee. 

Weaver,  J. — South  Seventh  Street  in  the  city  of  Furt 
Dodge  extends  in  a  southerly  direction  from  the  principal 
business  section  of  the  city,  crossing  the  right  of  way  of 
the  Illinois  Central  Railway  Company.  The  railway  track 
is  carried  over  and  across  the  street  ui)on  a  bridge  elevated 
sufticieiitly  to  permit  the  free  and  unobstructed  use  of  the 
l)ublic  way.  South  of  the  railroad  and  west  of  Seventh 
Street,  the  railway  company  maintains  a  roundhouse,  for 
use  in  connection  with  its  business.  In  the  year  1915,  the 
comi)any  undertook  to  enlarge  and  improve  its  roundhouse 
accommodations,  and  let  the  contract  therefor  to  the  Stod- 
dard Construction  Company.  The  performance  of  the  work 
involved  the  tearing  down  of  a  x>^rt  of  a  brick  structupe 
standing  near  Seventh  Street,  the  excavation  of  certain  pits, 
and  the  leveling  or  excavation  of  a  site  for  the  extension  of 
the  roundhouse  in  the  direction  of  the  railway  track  on  the 
north.    The  old  brick  wall  standing  near  Seventh  Street 
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was  toru  down  by  the  contractor  by  the  use  of  a  cable  op- 
erated by  a  dummy  en-gine,  and  the  earth  from  the  pits  was 
loaded  in  cars  and  hauled  away  to  some  distance.     For  the 
excavation  of  the  enlarged  site  of  the  roundhouse,  scrapers 
were  employed;  and  in  this  manner  the  earth  was  moved 
to  the  east  and  north,  across  the  sidewalk  and  traveled  road- 
way, and  dumped  upon  the  railroad  right  of  way.    This 
last  mentioned  work  was  performed  by  William  Qualey,  un- 
der a  contract  or  agreement  of  some  kind  with  the  Stoddard 
Construction  Company.     This  part  of  the  work  was  begun 
about   September  25,   1917,  and   continued  several   weeks. 
The  plaintiff  lives  on  the  south  side  of  the  railroad,  and  the 
most  direct  and  convenient  route  between  her  home  and 
the  business  section  is  South  Seventh  Street  and  the  side- 
walk already  referre<l  to.     Plaintiff  is  a  married  woman,  35 
years  old,  and  is  nearly  blind.    On  the  evening  of  October 
4,  1915,  accompanied  by  her  son,  a  boy  of  13  years,  she  was 
returning  from  town  along  the  sidewalk  on  the  west  side  of 
Seventh  Street.    As  they  reached  a  point  south  of  the  via- 
duct and  near  the  roundhouse,  the  boy,  whose  arm  plain- 
tiff held,  stumbled,  and  dropped  some  of  the  groceries  which 
he  was  carrying ;  and,  as  he  was  engaged  in  gathering  them 
up,  his  mother  fell,  and  received  the  injuries  of  which  she 
complains.     It  is  her  claim  that  her  fall  was  caused  by  step- 
ping upon  or  against  a  brick  which,  with  other  rubbish,  had 
been  dropped  or  left  on  the  sidewalk  by  the  appellant  in 
the  wrecking  of  the  old  roundhouse  wall  and  the  removal 
of  the  debris  and  earth  from  said  premises  to  the  opposite 
side  of  the  street.     Charging  negligence   with   respect   to 
such  condition,  she  brought  this  action,  uniting  as  defend- 
ants therein  the  Stoddard  Construction  Company,  the  Illi- 
nois Central  Railway  Company,  the  city  of  Fort  Dodge,  and 
William  Qualey.    The  List  named  person  has  since  died, 
and  his  administratrix,  Margaret  Qualey,  has  been  substi- 
tuted as  one  of  the  defendants.    At  the  close  of  the  trial 
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below,  the  court  directed  a  verdict  in  favor  of  the  railway 
company;  and,  upon  subminsion  to  the  jury  of  the  issues 
as  to  the  other  defendants,  a  verdict  was  returned  in  plain- 
tiff's ,  favor  against  the  Stoddard  Construction  Company 
only.  There  is  no  appeal  by  the  plaintiff,  and  the  consid- 
eration of  the  case  in  this  court  will  be  confined  to  the  ques- 
tions raised  by  the  appeal  of  the  construction  company. 

The  petition  sets  out  the  alleged  facts  concerning  the 
plaintiff's  injury,  and  charges  that  it  was  occasioned  with- 
out fault  on  her  part,  by  the  obstruction  of  the  walk,  negli- 
gently occasioned  by  the  defendant  in  prosecuting  said  work, 
and  negligently  permitted  to  remain  and  continue,  creating 
a  source  of  danger  to  persons  lawfully  making  use  of  the 
public  way.  The  defendant's  answer  is  a  simple  denial  of 
all  the  allegations  of  the  petition. 

1.     There  was  evidence  tending  to  show  that  appellant 
wrecked  a  part  of  the  old  brick  wall  of  the  roundhouse,  and 
that,  in  the  progress  of  that  work,  brick  and  debris  so  pro- 
duced fell  upon  or  were  scattered  over  the 
^'  nVn'oi  ^^^'     sidewalk.     It  is  also  probable  that  some  of 
Sunator?''quS    the  brick  of  the  old  wall  were  scattered  over 
^*^°^'  the  earth  which  was  later  excavated  for  the 

enlargement  of  the  building;  and  that,  in  scraping  out  this 
earth  and  brick,  some  of  these  materials  were  dropped  upon 
the  walk,  creating  a  degree  of  obstruction  to  its  public  use. 
Plaintiff  charges  negligence  in  these  respects,  and  avers  that 
it  was  the  proximate  cause  of  her  injury.  Defendant  con 
tends  th^t  the  rubbish  cast  upon  the  walk  in  wrecking  the 
wall  had  been  removed  before  plaintiff's  injury;  and  that 
whatever  obstruction  may  have  existed  at  that  time  and 
place  was  caused  by  William  Qualey,  who  alone  was  respon- 
sible for  the  work  of  excavation  and  removal  of  the  ma- 
terial across  the  walk ;  and  that  for  Qualey's  negligence,  if 
any,  appellant  cannot  be  held  liable.    Bearing  upon  this 
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proposition^  we  may  consider  the  first  assignment  of  error 
which  is  argued  by  counsel. 

The  vice-president  of  the  construction  company,  being 
examined  as  a  witness,  testified  that,  as  representative  of 
said  company,  he  was  present  at  Fort  Dodge  during  the 
week  beginning  August  24,  1915,  and  after  that  at  intervals 
of  a  week  or  two  weeks,  during  the  progress  of  the  work. 
He  further  says: 

"Arrangements  were  made  for  the  removal  or  excava- 
tion of  a  portion  of  that  work  which  was  excavated  there. 
^  That  arrangement  was  an  oral  contract.  Dirt  was  exca- 
vated under  the  contract  thus  made.  •  •  *  The  dirt 
that  was  removed  under  our  arrangement  with  another  per- 
son was  removed  by  scrapers.  It  was  worked  out  into  Sev- 
enth Street  under  the  viaduct  and  onto  the  I.  C.  right  of 
way.'' 

In  the  further  development  of  this  witness'  testimony 
this  record  was  made:  On  direct  examination  by  appel- 
lanfs  counsel  the  witness  was  interrogated  as  follows: 

"Q.  What  was  the  arrangement  under  which  that  por- 
tion of  the  dirt  was  removed,  which  was  removed  out  over 
the  sidewalk  under  the  viaduct  and  onto  the  right  of  way? 
Mr.  Thomas:  If  it  is  intended  by  this  question  to  call  for 
the  terms  of  the  oral  contract,  or  anything  connected  with 
it  to  which  this  witness  has  referred,  we  want  to  cross-ex- 
amine him  before  he  answers.  Mr.  Price :  The  purpose  of 
this  question  is  not  to  ask,  at  this  time,  with  whom  the  oral 
contract  was  made,  but  what  the  terms  of  the  oral  con- 
tract were.  Mr.  Thomas:  Then  we  object  to  the  answer 
to  the  question  before  we  have  a  chance  to  cross-examine, 
on  the  ground  that  no  proper  foundation  is  laid.  The 
Court:  Sustained,  and  counsel  will  be  permitted  to  cross- 
examine  the  witness  in  regard  to  those  matters  which  he  de- 
sires.    (Defendant  Stoddard  Company  excepts.)" 

Being  cross-examined  by  Mr.  Thomas,  whose  appear- 
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ance  in  the  case  was  for  the  administratrix  of  the  estate  of 
William  Qualey  alone,  and  having  answered  that  the  per- 
son with  whom  he  had  an  oral  arrangement  to  make  the  ex- 
cavation was  William  Qnaley,  counsel  for  the  administra- 
trix objected  to  the  competency  of  the  witness  to  testily  tti 
any  agreement'  nmde  with  the  deceased ;  and  the  objection 
was  sustained.  On  further  re-direct  examination,  the  wit- 
ness said,  in  substance,  that  Qualey  did  the  work  with  his 
own  teams,  tools,  and  employees,  and  the  construction  com- 
pany took  no  part  therein. 

Counsel  for  appellant,  complaining  of  the  rulings,  say 
they  "simply  ruined  the  construction  company's  defense.'' 
\  The  point  sought  to  be  made,  if  we  understand  counsel,  is 

that  the  testimony  ruled  out  was  intended  to  show  that 
Qualey  was  an  independent  contractor,  and  that,  if  there 
was  any  negligence  in  obstructing  the  sidewalk,  it  was  the 
negligence  of  the  independent  contractor,  and  not  of  the  ap- 
pellant.  The  correctness  of  the  rulings  upon  the  objection 
of  the  defendant  Qualey  to  the  competency  of  the  witness 
niay  well  be  doubted ;  but  even  if  wrong,  we  think  the  error 
was  without  prejudice  to  this  appellant.  The  defense  here 
suggested  had  not  been  pleaded ;  and,  although  the  question 
of  Qualey's  being  an  independent  contractor  was  probably 
one  which  ccnild  have  been  raisecl  under  an  answer  pleading 
a  denial  only,  counsel  should  have  at  least  explained  the 
character  or  nature  of  the  testimony  they  proposed  to  in- 
troduce. As  will  be  seen  by  the  quotation  above  made  from 
the  abstract,  counsel  asked  no  more  than  "What  arrang^^ 
ment  was  made  under  which  the  dirt  was  removed  out  oyer 
the  sidewalk  and  onto  the .  right  of  way  ?"  The  question 
carries  with  it  no  suggestion  as  to  the  person,  if  any,  with 
whom  such  arrangement  was  made,  nor  how  nor  why  such 
arrangement  was  supposed  to  be  material  or  relevant  to 
■  the  issues  being  tried.  Indeed,  counsel  for  appellant  at  the 
time  stated  to  the  court  that  he  was  not  asking  with  whom 
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the  contract  was  made,  "but  what  the  terms  of  the  oral 
contract  were."  In  other  words,  he  was  asking  the  witness 
to  testify  to  the  fact  and  terms  of  an  oral  contract  with 
some  person  as  yet  unnamed  and  unknown.  That  such  tes- 
timony was  immaterial  is  too  clear  for  argument,  and  ap- 
pellant suffered  no  prejudice  by  its  exclusion. 

Again,  each  of  the  four  parties  named  as  defendants 
appeared  by  their  own  counsel,  and  each  pleaded  a  separate 
and  distinct  defense.     The  objection  to  the  competency  of 

the  witness  to  testify  to  the  construction 

"'  tion^^f  ev7^^'     ^*«'»P^"y's  dealings  with  Qualey  was  raised 

tion?-"  waiver.     ^^   counsel   for  the   administratrix   alone ; 

and  it  was  still  competent  for  appellant  to 
insist  that,  if  such  objection  were  sustained  on  the  demand 
of  Qualey-s  administratrix,  the  evidence  was  yet  admissible 
on  the  issue  joined  between  the  appellant  and  plaintiff. 
No  such  demand  was  made  or  refused,  and  the  objection 
must  be  treated  as  waived. 

Still  again,  it  is  to  be  said  that  the  matter  which  coun- 
sel now  say  they  desired  to  elicit  from  this  witness  ai)pearK 
to  have  been  quite  fully  developed  in  other  portions  of  his 
examination,  as  well  as  in  the  testimony  of  other  witnes«§es. 
IT.  We  are,  furthermore,  of  the  opinion  that  defend- 
ant's own  showing  demonstrates  that  Qualey  was  not  an 
independent  contractor,  and  that  appellant  did  not  expect 

or  require  him  to  assume  the  duty  of  cleau- 

^*  ac^ts^'Sfnstitut-    i»g  the  sidewalk  of  the  obstructions  caused 

p"ndpnt  con-        bv  moving  the  excavated  materials  across 

its  course.  Appellant's  superintendent  of 
the  work  in  question,  Mr.  Shontz,  testifying  for  the  de- 
fense, says  that  the  construction  company  did  the  work  of 
wrecking  the  old  wall ;  and,  after  describing  the  manner  in 
which  Qualey  did  the  work  of  excavation,  and  stating  the 
fact  that,  at  times  at  least,  this  work  left  dirt  and  debris 
on  the  sidewalk,  he  says: 
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"It  was  my  business  to  see  that  the  sidewalk  was  clean. 
I  made  an  attempt  to  keep  that  sidewalk  clean  all  the  time. 
I  testified  on  direct  examination  that,  up  where  Qualey's 
men  cleared  off  the  walk,  it  was  cleaned  off  part  of  the  time. 
I  did  not  look  every  night  to  see  if  it  was  clear.  There  was 
not  all  kinds  of  rubbish  on  the  walk  all  the  time.  I  never 
saw  any  rubbish  on  the  sidewalk  at  quitting  time.  If  I 
had,  it  would  have  been  cleaned  off,  because  it  was  my  duty. 
•  •  *  It  was  my  business  to  keep  the  walk  by  the  round- 
house clean."  In  a  way,  that  included  the  place  where  Qua- 
ley  was  doing  his  work." 

This  testimony  is  nowhere  denied,  and  the  situation  so 
revealed  by  the  appellant  itself  is  inconsistent  with  the  de- 
fense asserted  in  argument.  It  makes  little  difference  what 
may  have  been  the  terms  of  the  contract  or  agreement  in 
other  respects  between  the  construction  company  and  Qua- 
ley,  so  long  as  it  is  admitted  that  the  duty  remained  upon 
the  company  to  clean  or  care  for  the  walk.  This  situation 
makes  it  unnecessary  for  us  to  consider  the  general  propo- 
sition as  to  how  far,  if  at  all,  it  is  competent  for  a  princi- 
pal contractor,  who  undertakes  a  work  a  part  of  which,  in 
its  nature,  involves  more  or  less  obstruction  to  the  public 
use  of  a  sidewalk,  can  avoid  liability  with  respect  to  such 
use  by  subletting  that  part  of  the  work  to  another  contract- 
or. It  is  sufficient,  for  the  purposes  of  this  case,  to  say  that 
appellant,  having  by  its  contract  undertaken  the  entire 
work,  is  prim<i^  faeie  answerable  for  the  manner  of  its  per- 
formance; and,  if  it  would  free  itself  from  responsibility 
because  the  obligation  had  been  assumed  by  a  subcontract- 
or, who  alone  became  charged  with  the  duty  of  keeping  the 
walk  clear  of  obstruction,  there  must  be  testimony  upon 
which  the  jury  would  be  justified  in  finding  such  to  be  the 
fact.  The  testimony  before  us  not  only  fails  to  show  the 
existence  of  such  fact,  but,  as  we  have  said,  negatives  it. 

III.     The  plaintiff*  pleaded  and  put  in  evidence  an  or- 
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dinance  of  the  city  of  Fort  Dodge  which,  after  stating  that 
any  person  erecting  a  building  upon  a  lot  abutting  on  a 

public  street  may  use  one  half  the  street  for 
docamentary       depositing  building  materials,  provides  that 

evidence ; 

city  ordinance:    oiie  who  SO  uses  the  Street  shall  maintain 

•  negligence. 

suitable  passageways  and  driveways  around 
said  material,  and  fence  and  protect  the  excavation  made, 
if  any,  and  at  night  shall  place  and  maintain  lights  around 
the  obstruction,  to  insure  the  safety  of  persons  and  teams 
in  the  use  of  the  public  ways.  There  was  evidence  that 
brick  and  lumber  were  piled  by  the  side  and  on  or  near  the 
walk,  and  that  some  of  the  work  by  mechanics  in  prepara- 
tion of  mateiials  for  the  building  was  done  on  the  walk, 
making  it  necessary  for  pedestrians  to  go  out  into  the  sti'eet ; 
and  that  thei^je  conditions  were  frequent,  if  not  continuous. 
The  testimony  in  these  respects  was  not  without  dispute; 
but  its  truth  was  for  the  jury,  and  made  proper  the  admis- 
sion of  the  city  ordinance  in  evidence,  as  well  as  the  court's 

reference  thereto  in  its  instructions.  Ap- 
5.  neoliobnce:       ])ellant   seeks   to   avoid  this  conclusion  by 

evidence :  '  "^ 

miffl^ctency^  insisting   that   such    evidence   as   there   is. 

pointing  to  a  neglect  of  this  duty  prescribe<i 
by  ordinance,  does  not  relate  to  the  place  or  point  on  the 
walk  where  the  plaintiff  claims  to  have  been  hurt;  but  it 
fairly  appears  that  practically  all  the  walk  abutting  on 
the  roundhouse  property  was  more  or  less  obstructed,  in 
part  by  building  materials  and  in  part  by  the  debris  scat- 
tered and  dropped  thereon.  The  testimony  does  tend  to 
show  that  the  dirt  and  materials  scattered  by  the  scrapers 
were  upon  the  more  northerly  portion  of  the  street  front, 
while  the  building  materials  were  a  little  further  south; 
but  the  exact  spot  where  the  plaintiff  fell  is  not  shown  with 
absolute  certainty,  except  that  it  was  upon  the  walk  front- 
ing upon  this  property.  She  says  it  was  soon  after  she 
passed  through  under  the  viaduct,  but  that  she  can't  tell 
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how  far  she  had  gone.  She  had  already  ^'passed  over  quite 
a  little  bit"  of  the  dirt,  but  "doesn't  know  about  what  dis- 
tance from  the  bridge."  At  another  stage  of  her  examina- 
tion, she  says  the  place  was  "up  near  the  end  of  the  addi- 
tion to  the  roundhouse,  and  not  down  by  the  old  round- 
house."    The  neai'est  the  son  comes  to  locating  the  place  is: 

"Just  as  we  got  on  the  other  side,  on  the  south  side  of 
the  viaduct.  ♦  ♦  ♦  My  mother  fell  at  a  point  two  or 
three  feet  south  of  the  point  where  they  were  hauling  the 
dirt  across  the  sidewalk." 

Speaking  of  the  dirt  on  the  walk  where  the  men  hauled 
the  dirt  across,  he  further  says: 

"We  had  passed  over  that  dirt  before  mother  fell,  and 
had  reached  a  part  of  the  walk  where  there  wasn't  so  much 
dirt.  »  ♦  f  There  was  quite  a  few  brick  there,  but  fur- 
ther down  there  was  more  brick." 

Of  the  continuous  character  of  these  obstructions,  one 
witness,  who  used  the  walk  daily,  having  located  on  a  dia- 
gram  a  point  "where  they  crossed   with  scrapers,"  says: 

"Sometimes  the   teams  would   meet   there,   and   there 
would  be  dirt  the  width  of  two  teams.     Lumber  was  piled 
right  on  the  edge  of  the  sidewalk ;  l>esides  the  lumber,  there 
was  brick.     They  set  their  saw  horses  on  the  sidewalk.     The 
carpenters  would  jjut  timl>ers  on  the  saw  horses  that  would 
cause  us  to  pass  out  in  the  mud  off  the  walk.     There  was 
not  any  bunch  of  brick  piled  on  the  walk,  but  that  kept  it 
dirty  all  the  time, — half  brick,  whole  brick,  gravel,  and  such 
stuff,   coming  from   the  building,  and   at  Figure  X,    dirt 
where  they  came  through  with  their  scrapers.     From  that 
point  on  down,  it  was  dirty.     There  were  half  brick  and 
whole  brick  and  lumber.     I  wouldn't  say  how  long  the  brick 
were  scattered  on  the  sidewalk.     The  sidewalk  was  dirty 
all  summer  when  they  worked  there.     It  was  late  in  the  fall 
when  they  finished.     It  was  not  cleaned  off  before  the  ex- 
cavation was  completed." 
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In  view  of  this  and  other  testimony  bearing  in  the  same 
direction,  the  court  cannot  say,  as  a  matter  of  law,  that  the 
obstruction  complained  of  was  not  in  that  part  of  the  walk 
south  of  the  debris  scattered  by  Qualey's  scrapers,  or  that 
it  was  wholly  north  of  the  place  where  appellant  occupied 
the  street  and  walk  with  its  materials  and  workmen,  or  that 
there  is  no  evidence  tending  to  show  a  failure  by  appellant 
to  observe  the  caution  required  by  the  city  ordinance,  or 
that  its  negligence  in  this  respect  was  not  the  cause  of  the 
plaintiff's  injury. 

IV.  Is  the  plaintiff  chai^eable  with  contributory  neg- 
ligence, as  a  matter  of  law?  It  is  so  argued  by  the  appel- 
lant, but  the  record  will  not  permit  such  a  ruling.    It  is 

true  that  plaintiff  and  her  son,  who  was 
contribntory        assisting  and  guidiug  her,  had  passed  over 

DCflrlifiTPDC^  *    oh- 

Btructed  street:  this  sidewalk  ou  the  afternoon  of  the  same 

choice  of  ways. 

day  she  was  hurt,  and  that  both  of  them 
knew  of  the  general  nature  and  character  of  the  obstruc- 
tions; but  this  alone  does  not  negative  plaintiff's  right  to 
recover.  To  dispose  of  the  question  on  appellant's  theory, 
the  court  should  be  able  to  say,  as  a  matter  of  law,  that  the 
dangerous  character  of  the  walk  was  so  clear  and  patent, 
and  the  peril  of  injury  to  one  attempting  its  use  was  so 
great,  that  a  prudent  person  would  have  sought  some  other 
route;  and  such  is  not  the  showing  revealed  by  the  record 
before  us.  Seventh  Street  not  only  appears  to  have  been 
the  direct  and  usual  route  between  the  plaintiff's  home  and 
the  business  section  of  the  city,  but  the  only  other  way  sug- 
gested in  the  testimony  was  quite  indirect,  and  by  way  of  a 
street  which  was  without  sidewalks.  Neither  Seventh 
Street  nor  the  sidewalk  had  been  closed  or  barricaded,  and 
both  were  being  used  to  a  greater  or  less  extent  by  the  pub- 
lic. Plaintiff  had  just  taken  that  route  to  town,  and  we 
think  it  not  unreasonable  that  she  should  have  believed  that 
she  could  make  the  return  trip  in  safety.     Sue  may  not  have 
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exercised  the  best  possible  judgment  or  the  highest  degree 
of  wisdom  in  so  doing,  but  such  failure  does  not  necessarily 
constitute  negligence,  and  the  jury  may  still  be  justified  in 
finding  that  she  exercised  the  degree  of  care  which  the  aver- 
age or  ordinarily  prudent  person  would  have  used  under 
similar  circumstances. 

V.  Finally,  it  is  argued  that  the  damages  assessed  in 
plaintiff's  favor,  fl,250,  are  excessive.  Counsel  say  that 
the  injury  was,  at  most,  a  simple  sprain  of  the  ankle  or 

foot,  and  the  resulting  inconvenience  com- 
'  diet:  $1,250:      paratively  slight;  but  this  is  not  quite  cor- 

rect.    The  medical  evidence  tends  to  show 
that  there  was  no  fracture  of  the  bones  of  the  ankle  or  foot, 
but  also  tends  to  show  a  displacement  of  one  of  the  bones 
in  the  arch  of  the  foot,  leaving  it  slightly  raised,  making 
the  plaintiff  lame,  and  causing  much  pain  and  inconve- 
nience.    Immediately  following  the  injury,  plaintiff's  foot 
and  ankle  became  swollen;  and  on  the  following  morning, 
she  called  in  a  physician,  who  treated  the  injured  member 
four  or  five  times.    According  to  her  story,  it  continues  to 
pain  her  and  to  render  it  diflScult  for  her  to  perform  her 
usual  work.    On  the  trial  below,  a  year  after  the  injury, 
there  was  testimony  tending  to  show  that  a  cure  had  not 
yet  been  effected,  and  that  the  abnormal  condition  of  the 
foot  would  be  likely  to  be  permanent,  though  there  was  a 
possibility  of  improvement,  with   proper  treatment.     The 
verdict  is  not  so  excessive  as  to  suggest  passion  or  preju 
dice  on  the  part  of  the  jury,  and  we  find  no  sufBcient  ground 
for  reversal  on  that  score. 

Other  exceptions  on  the  part  of  appellant  are  either 
not  sustained  by  the  record,  or  are  clearly  controlled  by  the 
conclusions  we  have  already  announced.  The  judgment  of 
the  district  court  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 
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Gbrdon  W.  Noblb^  Appellant,  v.  Emory  H.  English,  Ap- 
pellee. 

INSURAKOB:  Befusal  to  Grant  License.  The  legislature  may  val- 
idly delegate  to  the  commissioner  of  insurance  the  power  to  re- 
fuse, for  good  cause,  licenses  to  act  as  agents  of  insurance  com- 
panies, and  such  power  is  properly  exercised  by  the  commis- 
sioner in  refusing  a  license  on  the  sole  ground  that  the  appli- 
cant is  a  nonresident  of  the  state;  and  especially  is  this  true 
when  the  company  for  which  applicant  desires  to  act  is  a  for* 
eign  company.     (Sec.  1821-k,  Code  Supp.,  1913.) 

Appeal  from  Polk  District  Court. — ^Lawrence  DbGraff, 

Judge. 

May  20,  1918. 

Acn^ioN  in  mandamus.  Opinion  states  the  case.  Judg- 
ment dismissing  plaintiflf's  petition.  Plaintiff  appeals. — 
Affirmed. 

McClelland  d  Powers,  for  appellant. 

H,  M.  Havner,  Attorney  General,  and  J,  W.  Kindig  and 
C.  A.  RohbinSy  Assistant  Attorney  Generals,  for  appellee. 

Gaynor,  J. — This  is  an  appeal  from  the  ruling  of  the 
district  court  denying  to  the  appellant  a  writ  of  mandamus 
compelling  the  commissioner  of  insurance  to  issue  to  this 
appellant  a  license  to  transact  the  business  of  an  insurance 
agent  within  the  state  of  Towa.  The  company  which  the 
plaintiff  desires  to  represent  is  a  foreign  company.  The 
plaintiff  is  and  was  a  resident  of  the  city  of  Omaha,  in  the 
state  of  Nebraska.  He  made  application  for  permission  to 
represent  the  New  England  Mutual  Life  Insurance  Com- 
pany, of  Boston,  Massachusetts,  an  insurance  company  au- 
thorized to  transact  business  in  the  state  of  Towa  in  accord- 
ance with  the  laws  thereof.    The  license  was  refused,  on 
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the  sole  ground  that  the  x)laiiitiff  was  a  uonresident  of  the 
state  of  Iowa.     The  plaintiflF  appeals. 

A  careful  analysis  of  the  cases  bearing  upon  the  qnes- 
tion  here  under  consideration  suggests  that  much  of  the  ap- 
parent conflict  in  the  authorities  may  be  accounted  for  by 
a  consideration  of  the  character  of  the  right  conferred  and 
called  into  question  in  the  several  cases.  It  is  the  holding 
that  any  law  which  restricts  the  lawful  dominion  of  an 
owner  over  his  property  or  the  conduct  of  his  business 
should  be  general  and  uniform,  and  affect  all  persons  or 
classes  of  persons,  under  like  situations,  the  same.  Before 
a  common  right  or  lawful  conduct  or  the  lawful  use  of  prop- 
erty can  be  restricted,  reasonable  rules  and  conditions  must 
be  prescribed,  to  be  observed  in  such  conduct  or  business, 
and  such  as  may  be  complied  with  by  all  citizens  desiring 
to  exercise  the  rights  or  privileges.  The  law  itself  may  pre- 
scribe  these  rules  and  conditions  to  be  observed,  upon  com- 
pliance with  which  pei-mits  or  licenses  to  conduct  the  busi- 
ness may  be  granted  by  ministerial  officers  named  in  the 
law.  Without  this  license  or  permit,  the  restriction  be- 
comes operative  upon  the  citizen's  failing  to  comply.  When 
the  conditions  are  prescribed,  and  their  observance  exacted 
by  the  law,  it  is  the  uniform  holding  of  the  courts  that  the 
lawmaking  power  may  del^ate  to  ministerial  officers  the 
right  to  determine  whether  these  conditions  have  been  com- 
plied witji,  as  a  condition  precedent  to  issuing  the  license; 
and  it  seems  to  be  the  general  holding  that  the  test  as  to 
whether  or  not  a  permit  or  license  shall  be  granted  should 
be  reasonable,  and  one  which  does  not  prohibit,  by  its  un- 
reasonable exaction,  the  exercise  of  the  right,  the  conduct 
of  the  business,  or  the  use  of  property. 

There  are  certain  businesses  which  may  be  regulated 
and  controlled  by  the  state  through  its  police  power,  and 
the  legislature,  acting  for  the  state,  may  prescribe  the  con- 
ditions under  which  the  business  may  be  carried  on  or  the 
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rights  exercised.  It  is  manifest  that  the  legislature,  in 
seeking  to  control  the  management  of  businesses  subject  to 
its  control  and  management,  and  the  manner  of  exercising 
rights  conferred,  cannot  always  anticipate  and  foresee  all 
the  conditions  that  may  arise,  affecting  the  conduct  of  the 
business  or  the  exercise  of  the  right,  which  may  affect  the 
public  interest.  It  may,  therefore,  delegate  to  the  minis- 
terial officers  certain  powers,  somewliat  judicial  in  their  na- 
ture, the  exercise  of  which  is  essential  to  the  proper  and  ef- 
fectual  carrying  out  of  the  purpose  and  object  of  the  law 
itself,  in  the  conti*ol  and  management  or  conduct  of  the  busi- 
ness subject  to  its  regulation  and  sought  to  be  regulated. 
Of  course,  it  cannot  delegate  to  these  ministerial  officers 
arbitrary  and  unlimited  power — power  to  deny  that  which 
is  legitimate  and  jjroper,  and  i-ecognized  as  sucli  by  the 
state.  The  exercise  of  rights  and  privileges  by  individuals, 
even  in  the  conduct  of  lawful  business  and  the  exercise  of 
lawful  right,  may  be  regulated  and  controlled  in  the  inter- 
ests of  the  public.  This  is  the  theory  of  the  license  law ; 
this  is  the  theory  upon  which  legislative  regulation  is  based. 

It  follows  that  tlie  right  of  every  jiernon  to  pursue  any 
business  or  calling  is  subject  to  the  right  of  the  state,  under 
its  police  power,  to  impose  such  restrictions  and  regula- 
tions as  are  apparently  necessary  for  the  protection  of  the 
public;  and  it  follows  that,  where  there  is,  in  the  state, 
the  power  to  regulate  a  business  or  an  occupation,  it  may 
confer  discretionary  powers  upon  ministerial  officers,  some- 
what in  their  nature  judicial,  and  the  fact  that  the  exercise 
of  the  power  granted  is  in  its  nature  judicial,  does  not  make 
the  granting  of  such  power  an  impingement  upon  the  pre- 
rogatives of  the  constitutional  judicial  authorities. 

In  People  v.  Hashrouck,  11  Utah  291  (39  Pac.  918),  the 
courjt  used  this  language: 

"The  objection  that  the  statute  attempts  to  confer  ju- 
dicial power  upon  the  board  is  not  well  founded.     Many 
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ance  in  the  case  was  for  the  administratrix  of  the  estate  of 
William  Qualey  alone,  and  having  answered  that  the  per- 
son with  whom  he  had  an  oral  arrangement  to  make  the  ex- 
cavation was  William  Qualey,  counsel  for  the  administra- 
trix objected  to  the  competency  of  the  witness  to  testily  ti» 
any  agreement'  made  with  the  deceased ;  and  the  objection 
was  sustained.  On  further  re-direct  examination,  the  wit- 
ness said,  in  substance,  that  Qualey  did  the  work  with  his 
own  teams,  tools,  and  employees,  and  the  construction  com- 
pany took  no  part  therein. 

Counsel  for  appellant,  complaining  of  the  rulings,  say 
they  "simply  ruined  the  construction  company's  defense." 
\  The  point  sought  to  be  made,  if  we  understand  counsel,  is 

that  the  testimony  ruled  out  was  intended  to  show  that 
Qualey  was  an  independent  contractor,  and  that,  if  then* 
was  any  negligence  in  obstructing  the  sidewalk,  it  was  the 
negligence  of  the  independent  contractor,  and  not  of  the  ap- 
pellant.  The  correctness  of  the  rulings  upon  the  objection 
of  the  defendant  Qualey  to  the  competency  of  the  witness 
niay  well  be  doubted ;  but  even  if  wrong,  we  think  the  error 
was  without  prejudice  to  this  appellant.  The  defense  here 
suggested  had  not  been  pleaded ;  and,  although  the  question 
of  Qualey's  being  an  independent  contractor  was  probably 
one  which  could  have  been  raise<l  under  an  answer  pleading 
a  denial  only,  counsel  should  have  at  least  explained  the 
character  or  nature  of  the  testimony  they  proposed  to  in- 
troduce. As  will  be  seen  by  the  quotation  above  made  from 
the  abstract,  counsel  asked  no  more  than  "What  arrangi- 
ment  was  made  imder  which  the  dirt  was  removed  out  over 
the  sidewalk  and  onto  the. right  of  way?"  The  question 
carries  with  it  no  suggestion  as  to  the  person,  if  any,  with 
whom  such  arrangement  was  made,  nor  how  nor  why  such 
arrangement  was  supposed  to  be  material  or  relevant  to 
*  the  issues  being  tried.  Indeed,  counsel  for  appellant  at  the 
time  stated  to  the  court  that  he  was  not  asking  with  whom 


May  1918]       Malloy  v.  Stoddard  Cons.  Co.  887 

the  contract  was  made^  "but  what  the  terms  of  the  oral 
contract  were."  In  other  words,  he  was  asking  the  witness 
to  testify  to  the  fact  and  terms  of  an  oral  contract  with 
some  person  as  yet  unnamed  and  unknown.  That  such  tes- 
timony was  immaterial  is  too  clear  for  argument,  and  ap- 
pellant suffered  no  prejudice  by  its  exclusion. 

Again,  each  of  the  four  parties  named  as  defendants 
appeared  by  their  own  counsel,  and  each  pleaded  a  separate 
and  distinct  defense.     The  objection  to  the  competency  of 

the  witness  to  testify  to  the  construction 

•J.  t»»al:  rccep-     comi)any's  dealings  with  Qualey  was  raised 

tkSw  :*  waiver      ^^   couusel    for  the   administratrix   alone ; 

and  it  was  still  competent  for  appellant  to 
insist  that,  if  such  objection  were  sustained  on  the  demand 
of  Qualey's  administratrix,  the  evidence  was  yet  admissible 
on  the  issue  joined  between  the  appellant  and  plaintiff. 
No  such  demand  was  made  or  refused,  and  the  objection 
must  be  treated  as  waived. 

Still  again,  it  is  to  be  said  that  the  matter  which  coun- 
sel now  say  they  desired  to  elicit  from  this  witness  appears 
to  have  been  quite  fully  developed  in  other  portions  of  his 
examination,  as  well  as  in  the  testimony  of  other  witnesses. 
II.  We  are,  furthermore,  of  the  opinion  that  defend- 
ant's own  showing  demonstrates  that  Qualey  was  not  an 
independent  contractor,  and  that  appellant  did  not  expect 

or  require  him  to  assume  the  duty  of  clean- 

^'  arts'^'cJSistrtut-    "»g  the  sidewalk  of  the  obstructions  caused 

pondont  con-        bv  moving  the  excavated  materials  across 

its  course.  Appellant's  superintendent  of 
the  work  in  question,  Mr.  Shontz,  testifying  for  the  de- 
fense, says  that  the  construction  company  did  the  work  of 
wrecking  the  old  wall ;  and,  after  describing  the  manner  in 
which  Qualey  did  the  work  of  excavation,  and  stating  the 
fact  that,  at  times  at  least,  this  work  left  dirt  and  debris 
on  the  sidewalk,  he  says: 


I 

\ 
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grknted.    The  agent's  rights  cannot  rise  higher  than  the 
rights  of  his  principal. 

It  is  apparent  that  the  legislature  might  have  said  in 
the  statute  that  no  agent  shall  represent  this  company  who 
is  not  a  resident  of  the  state  from  which  the  authority  to 
do  business  comes.  In  Western  Union  Telegraph  Co.  v, 
Kanms,  216  U.  S.  1  (54  L.  Ed.  355),  it  was  held  that  a 
state  may  exclude  foreign  corporations,  and,  upon  admis- 
sion, may  impose  such  terms  and  conditions  on  their  doing 
business  as  it  deems  to  be  consistent  with  public  policy. 

It  is  not  questioned  in  this  case  that  the  power  lay  in 
the  state  to  exclude  this  insurance  company  from  doing 
business  in  this  state.  It  is  not  questioned  that  the  power 
lay  in  the  state  to  regulate  the  manner  in  which  the  busi- 
ness should  be  transacted  in  this  state.  It  is  apparent  that 
it  "could  only  be  transacted  through  agents.  It  is  true 
that  the  law  itself  does  not  prescribe  what  qualifications 
these  agents  shall  possess.     It  has  impliedly  said: 

"We  consent  that  you  may  do  business  in  this  state 
under  the  conditions  which  we  prescribe.  You  may  do 
business  through  agents,  but  these  agents  must  have  a  li- 
cense from  our  commissioner,  who  is  empowered  by  us  to 
refuse  anyone  applying  for  permission  to  act  as  agent, 
when  good  cause  exists  why  such  application  should  be 
denied." 

This  does  not  give  to  the  commissioner  arbitrary  power 
to  capriciously  refuse  a  license,  but  does  vest  in  him  the 
right  to  determine  whether  or  not  the  person  applying  is 
one  whose  appointment  will  conserve  the  good  of  the  state 
and  of  the  public ;  and  when  good  cause  appears  for  denying 
a  license  to  an  applicant,  and  good  cause  exists,  he  is  with- 
in the  exercise  of  the  delegated  power  in  denying  a  license, 
and  cannot  be  forced  by  mandamus  to  grant  it  until  it  is 
made  to  appear  affirmatively  that  good  cause  for  such  re- 
fusal does  not  exist.     We  think  it  cannot  be  denied   that. 
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when  the  power  lies  in  the  state  to  refuse  to  allow  a  foreign 
corporation  to  do  business  in  the  state,  a  grant  of  right 
may  be  upon  such  conditions  and  regulations  as  the  state 
may  impose.  This  state  might  have  lawfully  refused  this 
company  the  right  to  do  business  at  all  in  this  state,  or, 
granting  the  right,  might  impose  conditions  on  its  exer- 
cise. As  said  before,  all  its  business  is  done  through  agents. 
The  jurisdiction  of  this  state  over  the  company  depends 
upon  service  of  notice  upon  agents.  The  legislature  might 
have  said,. 'We  will  not  permit  you  to  do  business  in  this 
state  except  through  resident  agents,"  and  such  condition 
would  be  a  lawfully  imposed  condition.  The  state  said, 
however:  "You  may  do  business  through  agents,  but  your 
agents  must  secure  a  license  from  our  commissioner,  who 
may  refuse,  for  good  cause."  If  this  condition  were  a  law- 
ful condition,  and  one  which  the  state  might  have  imposed, 
ft  follows  that  it  is  a  good  condition,  and  one  which  the  leg- 
islature has  authoriased  its  commissioner  to  impose.  It  is 
certainly  a  condition  imposed  in  the  interest  of  the  public, 
and  in  the  interest  of  a  fair  administration  of  the  law  of 
this  state  governing  insurance  companies. 

In  Cook  v\  Howland,  74  Vt.  393  (93  Am.  St.  912,  59 
L.  R.  A.  338),  it  is  said: 

"A  corporation  has  legal  existence  only  in  the  state  of 
its  creation.  It  may  be  permitted  to  do  business  in  an- 
other  sovereignty,  or  it  may  be  entirely  excluded  there- 
from. The  question  whether  such  permission  shall  be 
given  rests  wholly  with  the  state  which  the  corporation 
seeks  to  enter  for  that  pui'pose;  and,  if  permission  is 
granted,  it  may  be  under  such  conditions  and  regulations 
as  the  state  shall  impose,  providing  matters  of  a  Federal 
nature  are  not  affected  thereby,  without  invading  the  rights 
and  privileges  guaranteed  by  the  provisions  of  the  Consti- 
tution, ♦  •  »  for  it  is  settled  beyond  question  that  a 
corporation  is  not  a  citizen,  within  the  meaning  thereof 
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[citing  authorities].  But  it  is  urged  by  the  petitioner  that 
the  United  States  Life  Insurance  Company  has  received  its 
license  to  do  business  in  this  jurisdiction ;  that  the  peti- 
tioner is  seeking  relief  in  his  personal  capacity  alone  [this 
action  was  in  mandamus] ;  and  that  a  refusal  to  grant  him 
a  license  as  requested,  because  he  is  not  a  resident  of  this 
state,  when  the  law  provides  for  issuing  such  license  to 
a  resident,  is  an  abridgment  of  his  rights  and  privileges 
as  a  citizen  of  one  of  the  states,  within  the  inhibition  of  the 
Constitution.  As  has  already  been  seen,  the  condition 
whereby  the  corporation  is  licensed  to  conduct  business  by 
resident  agents  only,  is  valid  and  binding  on  the  company 
in  its  corporate  entity.  It  cannot  be  less  so  as  to  the 
agents  of  the  company  [citing  authority].  To  license  an 
agent  who  is  a  resident  of  another  state  to  conduct  the  busi- 
ness of  a  foreign  insurance  corporation  in  this  state  would 
be  to  give  him  a  right  to  manage  the  business  of  his  agency 
in  a  way  prohibited  to  his  principal, — a  position  incom- 
patible with  the  governing  principles  of  the  law  of  agency." 

In  Hooper  v.  California,  155  U.  S.  648  (39  L.  Ed.  297), 
the  Supreme  Court  of  the  United  States,  speaking  through 
Justice  White,  said : 

"She  [the  state]  has  the  power,  if  she  allows  any  such 
companies  to  enter  her  confines,  to  determine  the  condi- 
tions on  which  the  entry  shall  be  made.     And,  as  a  necessary 
consequence  of  her  possession  of  these  powers,  she  has  the 
right  to  enforce  any  conditions  imposed  by  her  laws,   as 
preliminary  to  the  transaction  of  business  within  her  eon- 
fines  by  a  foreign  corporation,  whether  the  business  is  to 
be  carried  on  through  officers  or  through  ordinary  agents 
of  the  company.     ♦     *     ♦     The  powder  to  exclude  embraces 
the  power  to  regulate,  to  enact  and  enforce  all  legislation  in 
regard  to  things  done  within   the  territory  of  the    state 
which  may  be  directly  or  incidentally  requisite  in  order  to 


May  1918]  Noblbj  v.  English.  901 

render  the  enforcement  of  the  conceded  power  efficacious 
to  the  fullest  extent."  \ 

See  also  Adams  v.  Thomm,  246  Fed.  175;  also,  Reetz  v. 
Michigan,  188  U.  S.  505.  In  State  v.  BHggs,  45  Ore.  366  (2 
Am.  &  Eng.  Ann.  Cases  424),  a  similar  question  to  the  one 
here  was  involved.  It  appears  that  the  defendant  had  ap- 
I)lied  for  the  right  to  exercise  the  barber's  trade.  The  statute 
of  that  state  declared  that  it  should  be  unlawful  for  any  per- 
son not  roistered  to  practice  the  business  of  a  barber  or  con- 
duct a  barber  shop  or  barber  school  without  the  sanction  of 
the  board.  The  law  provided  for  the  appointment  of  a  board 
of  examiners,  and  defined  its  powers  and  duties,  among 
which  was  the  power  to  make  such  by-laws  as  it  inight  deem 
necessary,  not  inconsistent  with  the  Constitution  of  the 
state,  and  to  prescribe  the  qualifications  of  a  barber  in  the 
state.     In  that  opinion,  it  was  said: 

"While  the  law  defines  what  shall  constitute  a  barber, 
it  does  not  prescribe  the  standard  or  degree  of  knowledge, 
learning,  experience  or  qualification  which  shall  be  requii-ed 
before  applicant  shall  be  licensed  or  authorized  to  follow  the 
trade  or  calling,  but  leaves  that  matter  to  be  determined 
by  the  bjoard  of  examiners.     This,  it  is  argued,  renders  the 
act  void,  because  it  is  a  delegation  of  legislative  authority, 
and  vests  in  the  board  arbitrary  and  unregulated  powders. 
The  position  of  the  defendant  is  that,  while  the  legislature 
may  lawfully  regulate  the  trade  or  calling  of  a  barber,  and 
require  all  persons  following  it  to  register,  or  obtain  cer- 
tificates from  the  board  of  examiners,  it  must  provide  in 
the  act  the  standard  or  qualification  required,  leaving  to 
the  board  the  mere  duty  of  ascertaining  whether  the  appli- 
cant possesses  such  qualification.    Legislative  power  can- 
not be  delegated,  and  the  legislature  cannot  confer  upon 
any  person,  officer,  or  tribunal  the  right  to  determine  what 
the  law  shall  t>e.     This  is  a  function  which  the  legislature 
alone  is  authorized,   under  the  Constitution,   to  exercise. 
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The  constitutional  inhibition,  however,  cannot  be  extended 
so  as  to  prevent  the  legislature  from  conferring  author- 
ity upon  an  administrative  board  to  adopt  suitable  rules, 
by-laws,  regulations,  and  requirements  to  aid  in  the  suc- 
cessful carrying  out  and  execution  of  the  law  it  has  passed. 
The  doctrine  on  this  subject  is  admirably  stated  by  Mr. 
Justice  Agnew,  in  Lock&s  Appeal,  72  Pa.  491  (13  Am.  Rep. 
716),  as  follows:     'Then  the  true  distinction,  I  conceive,  is 
this :    The  legislature  cannot  delegate  its  power  to  make  a 
law,  but  it  can  make  a  law  to  delegate  a  power  to  deter- 
mine some  fact  or  state  of  things  upon  which  the  law 
makes,  or  intends  to  make,  its  own  action  depend.    To 
deny   this  would  be  to   stop  the  wheels   of  government. 
There  are  many  things  upon  which  wise  and  useful  legisla- 
tion must  depend,  which  cannot  be  known  to  the  law-mak- 
ing power,  and  must,  therefore,  be  a  subject  of  inquiry  and 
determination   outside  of  the  halls  of  legislation.*     It  is 
well  settled  by  a  long  line  of  authorities    •     •     •     that  the 
power  given  to  an  administrative  board  like  the  one  now^  un- 
der consideration  to  prescribe  rules  and  regulations  reason- 
ably adapted  to  carry  out  the  purposes  and  object  for  which 
the  board  is  created  does  not  constitute  an  improper  dele^ 
gation  of  legislative  authority.     *     *     *     It  is  sometimes 
said  in  opinions  and  in  law  books  that,  where  a  statute 
undertakes  to  regulate  the  licensing  of  callings,  trades,  or 
professions,  the  extent  of  the  qualifications  required  of  the 
licensee  must  be  determined  by  the  judgment  of  the  legis- 
lature; but  this  does  not  mean  that  the  legislature  mnst 
necessarily  provide  in  the  act  itself  the  exact  qualifications 
required.     It  may  delegate  that  power  to  a  board  or  com- 
mission created  and  authorized  by  it,  which,  in  the  exer- 
cise of  the  authority  vested  in  it,  acts  on  behalf  of  the  state; 
its  conclusions  and  judgments,  so  long  as  exercised  within 
the  limits  of  the  law,  being  the  acts  of  the  state  and  bind 
ing,  as  such.     The  nature  and  character  of  the  profession. 
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trade,  or  caUiiig  intended  to  be  licensed  or  regulated,  often 
demands  technical  knowledge  and  learning,  in  order  to  . 
designate  accurately  the  qualifications  which  should  be  pos- 
sessed by  those  designing  to  follow  it.  In  the  nature  of 
things,  this  is  a  matter  outside  the  ordinary  scope  of 
legislative  wisdom.  The  prescribing  of  the  proper  qual- 
ifications of  applicants  for  licenses  by  some  agent  of  the 
state,  learned  in  such  profession  or  calling,  is  not  legisla- 
tion, but  rather  the  exercise  of  a  mere  administrative  power. 
A  law,  when  it  comes  from  the  legislature,  must  be  com- 
plete; but  there  are  many  matters  affecting  its  execution 
and  relatiug  to  methods  of  procedure  which  the  legislature 
may  properly  delegate  to  some  ministerial  board  or  officer; 
and  prescribing  the  qualifications  of  persons  who  shall  be 
licensed  to  follow  or  engage  in  the  practice  of  a  given  trade 
or  profession  is  one  of  them.  Now,  is  the  law  in  question 
open  to  the  objection  that  it  confers  upon  the  board  of 
barber  examiners  power  to  prascribe  varying  standards  of 
qualifications  for  different  applicants,  or  arbitrarily  to 
grant  or  refuse  a  license  at  will?  The  authority  to  pre- 
Kcribe  the  qualifications  of  a  barber  is  a  general  grant  of 
power  and  does  not,  like  the  laws  held  void  in  }^oel  v.  Peo- 
ple, 187  111.  587,  and  Yu^k  Wo  v.  Hopkins,  118  V.  S.  Wm, 
vest  in  the  board  that  absolute  discretion  to  grant  or  with- 
hold licenses.  The  board  is  required  to  exercise  the  power 
conferred  by  prescribing  fair  and  reasonable  qualifications, 
appropriate  to  the  calling  intended  to  be  regulated,  oper- 
ating generally  and  impartially  upon  all  in  like  situations; 
and  there  is  no  pretense  that  it  has  not  done  so.  If  it 
should  act  arbitrarily  or  oppressively,  its  conduct  might 
call  for  a  remedy  against  the  members  of  the  board,  but  it 
would  not  furnish  a  ground  for  declaring  the  act  invalid 
[citing  authority].  The  constitutionality  of  a  law  is  to 
be  determined  by  its  provisions,  and  not  by  the  manner  in 
which  it  may  be  administered;     ♦     ♦     ♦    and  it  must  be 
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presumed  that  the  board  will  exercise  fairly  and   iiiipar 
tially  the  powers  conferred." 

It  may  be  argued  that  the  statute  involved  here  does 
not  empower  this  officer  to  make  uniform  rules  under  which 
licenses  may  be  granted  or  withheld ;  but  we  think  this  au- 
thority is  fairly  implied  in  the  power  granted.  The  com 
missioner  has  so  construed  it,  and  has  made  a  rule  gov- 
erning this  very  matter;  and  in  these  rules  this  record  dis- 
closes the  following: 

"Ruling  No February  15,  1915. 

''Re  Sections  1683-r3  and  1821-k. 

"Requisitions  of  Insurance  Companies  for  Appointment 
of  Non-resident  Agents  will  not  be  honored. 

"Section  1683-r3  vests  in  the  commissioner  of  insurance 
the  general  control,  supervision  and  direction  of  all  insur- 
ance business  transacted  in  the  state  of  Iowa.     In  the  exer- 
cise of  such  authority,  there  has  come  to  the  attention  of 
this  department  numerous  irregular  practices  in  the  trans 
action   of   insurance   business   by   nonresident   individuals 
heretofore  appointed  as  agents  of  companies  transacting  an 
insurance  business  in  Iowa.     It  is  the  opinion  of  the  com 
missioner  of  insurance  that  a  greater  degree  of  satisfactorv 
service  from  agents  representing  insurance  companies  iu 
Iowa  could  be  secured  if  all  agents  were  residents  of  the 
state  and  subject  to  service  at  any  time  by  the  legal  author- 
ities.    Section  1821-k  provides  that  the  commissioner  of  in 
surance  may,  for  good  cause,  decline  to  issue  an  agent's  11 
cense.     The  difficulty  encountered  in  securing  senice  on 
agents  who  are  not  residents  of  Iowa  is  held  by  this  depart 
ment  as  being  good  cause  for  declining  to  issue  such  li- 
cense.    Therefore,  in  order  that  there  may  be  maintained 
a  proper  'control,  supervision  and  direction  of  all  insurance 
business,'  as  provide<l  for  in  Section  lG83-r3,  it  is  the  hoW- 
ing  of  this  department  that  a  requisition  made  by  any  i'om 
pany  in  behalf  of  a  nonresident  agent  will  not  be  honored. 


May  1918]  Noble  v.  English.  •  905 

This  holding  to  be  effective  with  beginning  of  1917  insur- 
ance year." 

It  is  under  this  rule,  so  made,  that  the  plaintiff  is  de- 
nied the  license  sought  to  be  obtained  in  this  suit.  This 
couiniissioner  is  made  the  head  of  the  insurance  department 
of  Iowa,  given  general  control,  supervision,  and  direction  of 
all  insurance  business  transacted  in  the  state,  and  charged 
by  the  state  with  the  execution  of  the  laws  relating  to  in- 
surance (Section  1683-r3,  Code  Supplement,  1913),  with 
authority  to  issue  licenses  to  agents  to  represent  the  com- 
pany in  the  state,  and  with  power  to  refuse  for  good  cause. 
A  cauvse  is  good  when  it  conserves  the  public  interest,  and  we 
have  no  hesitancy  in  saying  that  the  cause  upon  which  this 
refusal  is  based,  and  the  rule  adopted  by  this  commissioner, 
are  just  and  i-easonable,  and  made  in  the  interest  of  the 
public,  and  its  enforcement  serves  the  public  good.  It  is 
uniform,  and  affects  all  alike.  It  is  a  limitation  which  the 
legislature  itself  might  have  imposed, — a  limitation  which 
the  courts  recognize  as  within  the  power  of  the  legislature 
to  make.  It  is,  therefore,  a  just  and  reasonable  regulation, 
and  one  that  it  could  delegate  to  its  commissioner  the  power 
to  make. 

We  are  not  unmindful  of  the  authorities  cited  by  the 
defendant.  Some  of  them,  we  think,  are  distinguishable 
from  the  case  at  bar.  Some,  we  are  not  inclined  to  follow. 
We  refer  to  Noel  r.  People,  187  111.  587 ;  Yick  \yo  i\  Hop- 
kins, 118  U.  S.  356;  and  Welch  v.  Maryland  Casualti/  Co,,  47 
Okla.  293  (147  Pac.  1046). 

For  the  reasons  suggested,  we  think  the  district  court 
was  right  in  disnnissing  plaintiff's  petition,  and  the  cause 
is — Affirmed, 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 
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Tbro  Pbtroff  &  Company,  Appellee,  v.  Equity  Fire  Insur 

ANCB  Company,  Appellant. 

INSUBANCE:  Ohaage  of  Title— Waiver.  Right  to  rely  on  an 
1,  5  avoidance  of  a  policy  because  of  a  change  of  title  to  the  prop- 
erty insured  is  waived  by  causing  the  insured  to  spend  time 
and  incur  expense  In  the  preparation  of  proofs  of  loss,  at  a 
time^  when  the  insurer  had  full  knowledge  of  such  change  ol 
title. 

INSTTRANCE:     Fraudulent  Statements  as  to  Insurance.    False  state- 

2  ments  as  to  the  amount  of  insurance  upon  the  property  at  the 
time  of  loss,  will  forfeit  the  policy  only  in  case  such  statemeiiU 
are  fraudulent — made  with  some  design  to  conceal  the  truth. 

APPEAIi  AND  EBBOB:     Harmless  Error — ^Improper  Evidence  Bear- 

3  ing  on  Fully  Established  Fact.  Improper  reception  of  evidence 
on  an  issue  of  fact  abundantly  shown  by  other  competent  evi- 
dence is  harmless. 

IKSUBANGE:     Famishing  Blanks  and  Making  Proofs.    A  provision 

4  to  the  effect  that  the  act  of  the  company  in  "furnishing"  blanks 
for  proofs  of  loss,  or  In  the  "making  up"  of  proofs  by  an  agent 
shall  not  work  a  waiver  of  any  right  of  the  company,  does  not 
apply  to  a  case  where  the  company  discovers  grounds  for  a  clear 
forfeiture,  and  thereafter  acts  as  though  the  policy  was  valid. 

IKSUBANGE:    Ghange  of  Title— Waiver. 

1,5 

A2)p€al  from  Webster  District  Court. — E.  M.  McCall.,  Judge. 

May  20,  1918. 

Action  at  law  upon  an  insurance  policy  to  recover  for 
loss  and  damage  by  lire.  Verdict  and  judgment  for  plain- 
tifl',  and  defendant  appeals. — Affirmed. 

Kenyoriy  Kelleher  d  Price  and  R.  F,  Mitchell,  for  ap 
pellant. 

Burnquist  d  Joyce,  for  appellee. 
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Weaver,  J. — On  September  14,  1915,  the  defendant 
company  issued  a  policy  of  insurance  to  the  firm  of  Tero 
Petroff  &  Company,  indemnifying  said  firm  in  the  sum  of 

¥2,000  against  loss  or  damage  by  fire  on  a 

1   Inburancb  * 

'  change 'of '         stock  of  general  merchandise  in  the  town  of 

Lehigh,  in  Webster  County,  Iowa,  for  the 
term  of  one  year.  At  the  date  of  this  policy,  the  firm  of 
Petroflf  &  Company  consisted  of  two  parties,  Tero  Petroff 
and  Mike  Joe.  Thereafter,  in  March,  1916,  and  while  the 
policy  was  still  in  force,  Mike  Joe  sold  his  interest  in  the 
partnership  to  one  Chris  Peters,  who  became  an  equal  part- 
ner in  the  firm,  which  continued  to  carry  on  the  business 
under  the  same  name,  Tero  Petroff  &  Company,  until  the 
loss  of  the  property  by  fire,  which  occurred  in  May,  1916. 
The  policy  provided,  among  other  things,  that  the  insured 
had  the  right  to  obtain  other  additional  insurance  on  the 
property,  in  companies  authorized  to  do  business  in  the  state 
of  Iowa;  and  it  is  admitted  that,  before  the  fire  occurred, 
the  plaintiff,  through  the  same  agent  who  procured  the  pol- 
icy in  suit,  had  taken  out  additional  insurance  in  another 
company,  to  the  amount  of  |500.  That  the  property  in- 
sured was  lost  by  fire  during  the  year  covered  by  the  policy 
sued  upon  is  not  denied,  but  defendant  denies  liability 
therefor  on  the  following  grounds : 

(1)  That,  by  the  terms  of  said  policy,  it  was  to  be- 
come void  if,  during  the  term  therein  named,  any  change 
or  diminution,  other  than  by  the  death  of  the  insured, 
should  take  place  in  the  interest,  title,  or  possession  of  the 
insured  property,  or  if  smy  other  person  than  tiie  insured 
should  thereafter  acquire  any  interest  in  or  lien  upon  said 
pi*operty  or  any  part  thereof;  and  defendant  alleges  that 
this  provision  was  violated  by  the  sale  of  Mike  Joe's  inter- 
est in  the  partnership  and  property,  as  hereinbefore  men- 
tioned, to  Chris  Peters,  and  that,  by  reason  thereof,  the 


908  Petroff  &  Co.  v.  Equity  F.  Ins.  Co.  [183  Iowa 

contract  of  iusurauee  ceased  to  be  of  any  farther  force  or 
validity. 

(2)  For  a  second  defense,  defendant  pleads  that  the 
policy,  by  its  terms,  provides  as  follows : 

"This  entire  policy  shall  be  void  if  the  insured  has  con- 
cealed or  misrepresented,  in  writing  or  otherwise,  any  fact 
or  circumstance  concerning  this  insurance  or  the  subject 
thereof ;  or  if  the  interest  of  the  insured  in  the  property  be 
not  truly  stated  herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  matter  relating  to 
this  insurance  or  the  subject  thereof,  whether  before  or 
after  a  loss." 

And  defendant  alleges  that,  after  the  loss  of  the  prop- 
erty  by  fire,  Petroff  and  Peters,  the  parties  then  constitutiiig 
the  firm,  did  make  oath  and  swear  before  a  notary  public 
that  "the  total  insurance  on  said  (insui'ed)  property  or  any 
part  thereof  at  the  time  of  the  fire,  including  the  above  men- 
tioned policy,  was  $2,000,  more  or  less,''  when  in  truth  plain- 
tiff had  procured  and  then  held  another  policy  of  $500,  mak 
ing  the  total  insurance  on  the  property  $2,500.  It  is  fur- 
ther averred  that  the  statement  so  sworn  to,  as  aforesaid, 
was  falsely  and  fraudulently  made,  and  that,  by  reason 
thereof,  the  contract  of  insurance  became  null  and  void,  and 
defendant  was  relieved  from  all  liability  thereon. 

By  way  of  reply  to  these  defenses,  and  also  by  amend- 
ment to  the  petition,  the  plaintiffs  admit  the  sale  of  a  half 
interest  in  the  partnership  and  property  to  Peters,  but  aver 
that  defendant  has  estopped  itself  and  waived  the  right,  it 
any  it  had,  to  claim  a  forfeiture  of  the  policy  on  account 
of  such  sale,  by  its  own  conduct,  to  which  more  particular 
reference  will  hereinafter  be  made.  Plaintiffs  also  admit 
making  the  sworn  statement  concerning  the  amount  of  their 
insurance,  but  deny  that  it  was  made  fraudulently,  and  say 
that,  at  the  time  thereof,  defendant  had  already  been  in- 
formed and  knew  of  the  additional  policy  of  $500^  and  that 
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it  was  at  defendant's  own  request  or  direction  that  no  men- 
tion was  made  of  the  later  policy,  in  the  sworn  statement. 

On  the  trial  below,  there  was,  at  the  close  of  all  the  ev- 
idence, no  motion  by  either  party  for  a  directed  verdict, 
and,  upon  submission  of  the  issues  by  the  court,  the  jury 
returned  a  verdict  for  plaintiff  for  $1,8G4. 

I.  The  first  proposition  upon  which  a  reversal  of  the 
judgment  below  is  asked  is  that  the  admitted  sale  of  a  half 
interest  in  the  partnership  of  Tero  Petroff  &  Company  re- 
lieved the  defendant  from  all  liability  upon  its  contract  of 
insurance.  Another  point  made,  beartng  upon  the  same 
question,  is  that  the  evidence  is  insufficient  to  sustain  a  find- 
ing that  this  defense  was  waived  by  the  defendant. 

Upon  the  principal  proposition,  as  to  the  effect  of  the 
sale  if  objection  thereto  was  not  waived,  the  court  in- 
structed  the  jury  in  strict  accord  with  appellant's  conten- 
tion, saying,  in  plain  terms,  that  "such  sale  and  transfer 
would  constitute  a  breach  of  the  terms  of  the  policy  of  in- 
surance and  would  render  the  same  void,  and  no  recovery 
can  be  had  upon  said  policy  unless  you  find,  by  a  prepou: 
derance  of  the  evidence,  that  plaintiffs  have  sustained  the 
claim  that  defendant  waived  such  breach  of  the  terms  of 
the  policy."  It  would  seem,  therefore,  that  there  is  no  oc- 
casion to  discuss  or  pass  upon  the  abstract  correctness  of 
the  rule  so  applied,  concerning  the  nature  and  effect  of  the 
forfeiture  clause  in  question.  The  court  having  adopted  the 
defendant's  theory  in  this  respect,  and  the  plaintiff  not  ap- 
pealing, the  one  question  to  which  we  are  remitted  upon 
this  issue  is  whether  the  record  is  sufficient  to  sustain  the 
finding  that  the  defense  was  waived.  The  trial  court,  hold- 
ing that,  upon  the  record  made,  this  question  was  one  of 
fact,  and  not  of  law,  submitted  it  to  the  jury,  with  the  fol- 
lowing instruction : 

"In  considering  the  question  as  to  whether  or  not  the 
defendant  waived  any  breach  of  the  terms  of  the  policy, 
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which  provided  that  the  policy  was  to  be  forfeited  in  case 
of  a  transfer  or  change  of  title  of  the  property  covered  by 
said  policy  without  the  consent  of  the  defendant,  you  are 
instructed  that,  under  the  law,  a  party  to  a  contract,  such 
as  an  insurance  policy,  containing  stipulations  releasing 
such  party  from  liability  thereon,  is  at  liberty,  if  he  sees  fit, 
to  not  insist  on  said  conditions,  but  to  waive  the  same;  but, 
in  order  that  the  acts  of  such  party  shall  constitute  a  wai- 
ver, he  must  act  with  full  know^ledge  of  the  circumstances 
releasing  him;  and  if,  with  a  full  knowledge  of  the  circum- 
stances releasing  him,  he  consents  to  treat  the  contract  as 
of  binding  force,  and  induces  the  other  party  to  act  in  that 
belief,  he  will  be  deemed  to  have  waived  the  conditions  re- 
leasing him.     So,  in  this  case,  if  the  plaintiff  has  estab- 
lished, by  a  preponderance  of  the  evidence,  that  the  defend- 
ant association,  having  had  notice  of  the  loss  by  fire  of  the 
property  covered  by  the  policy  in  suit,  sent  its  manager, 
secretary  or  adjuster  to  the  town  of  Lehigh  to  see  the  mem- 
bers of  the  plaintiff  partnership,  and,  with  full  knowledge 
of  the  fact  that  a  transfer  had  previously  been  made  of  an 
interest  in  the  partnership  property  covered  by  the  policy 
of  insurance,  the  said  manager,  secretary  or  adjuster  re- 
quested or  induced  the  said  partners  of  the  plaintiff  firm 
to  leave  their  \vork  and  go  to  the  city  of  Fort  Dodge,  at 
some  expense  to  them,  to  make  and  furnish  proof  of  loss 
under  said  policy,  and  at  such  time,  such  manager,  secre- 
tary or  adjuster,  with  knowledge  of  the  transfer  of  the 
property  covered  by  the  insurance  policy,  without  the  con- 
sent of  the  defendant  association  intentionally  gave  the 
partners  interested  in  the  plaintiff  partnership  to  under- 
stand that  he  was  willing  and  ready  to  pay  the  loss  result- 
ing from  the  destruction  by  fire  of  the  property  insured, 
such  conduct  on  the  part  of  said  manager,  secretary  or 
adjuster  would  be  sufficient  to  establish  the  claim  of  plain- 
tiff that  said  condition  of  forfeiture  in  the  policy  had  been 
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waived  by  the  defendant  association.  However,  if  you  fail 
to  find,  by  a  preponderance  of  the  evidence,  that,  at  the 
time  of  the  making  out  of  the  proof  of  loss,  the  manager 
and  secretary  of  defendant  association  had  full  knowledge 
of  such  transfer  and  change  of  title  in  the  property  cov- 
ered by  the  policy,  or  if  you  fail  to  find,  by  a  preponder- 
ance of  the  evidence,  that  it  was  at  the  request  or  induce- 
ment of  said  manager  or  secretary  that  said  proof  of  loss 
was  prepared  and  the  trip  above  referred  to  taken  by  the 
partners  to  the  city  of  Fort  Dodge,  then  the  claim  of  plain- 
tifl"  that  the  defendant  waived  any  breach  of  the  terms  of 
said  policy,  by  reason  of  there  being  a  transfer  or  change  in 
title  to  the  property  covered  by  said  policy,  has  not  been  es- 
tablished, and  you  will  give  no  heed  thereto." 

This  instruction  fairly  and  fully  states  the  law  of 
waiver,  as  applied  to  cases  of  this  character,  and  the  evi- 
dence upon  the  several  matters  of  fact  therein  referred  to 
affords  ample  justification  for  its  submission  to  the  jury. 
It  clearly  appears  that,  before  any  proofs  of  loss  were  made, 
the-  company  and  its  representatives  who  figure  in  the  trans- 
action had  notice  and  knowledge  of  the  fact  that  the  in- 
terest of  Mike  eloe  in  the  partnership  had  been  sold  and 
transferred  to  Peters  before  the  fire;  and,  if  they  intended 
to  rely  upon  that  fact  as  a  forfeiture,  and  take  advan- 
tage of  their  right  to  be  released  from  the  contract,  ordinary 
fairness  and  frankness  required  them  to  speak,  and  deny 
liability.  If  they  did  not  do  so,  but  induced  plaintiffs  to 
proceed,  and  incur  labor  and  expense  to  prepare  their 
proofs  of  loss,  promising  them  that,  upon  completion  there- 
of, such  loss  would  be  paid,  it  would  be  a  perversion  of  jus- 
tice tantamount  to  a  fraud  to  permit  the  insurer,  after  its 
demand  had  been  complied  with,  to  insist  upon  a  forfeiture. 
Without  going  into  the  details,  it  is  sufficient  to  say  that 
the  testimony,,  if  believed  by  the  jury,  sustains  a  find- 
ing to  this  effect.    The  rule  thus  applied  has  been  approved 
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by  this  court  in  Rundell  d  Hough  v.  Anchor  Fire  Ins,  Co,, 
128  Iowa  577;  and  there  are  many  other  precedents,  of 
which  that  case  is  a  type.  It  frequently  happens  that  the 
grounds  of  forfeiture  of  insurance  in  a  given  case  are  more 
or  less  technical  in  character 5  and  the  insurer  may  elect, 
and  often  does  elect,  to  disregard  the  objection,  and  to  treat 
the  policy  as  remaining  in  force,  regardless  of  such  breach 
of  its  terms.  Having  done  so,  the  insurer  retains  no  op- 
tion to  retrace  its  steps  and  rely  upon  such  breach  as  a  re- 
lease of  its  contract  obligation. 

The  trial  court  did  not  err  in  submitting  this  issue  to 
the  jury,  and  the  verdict  has  suflBcient  support  in  the  rec- 
ord. 

m 

II.  Another  ground  of  forfeiture  of  the  insurance 
which  is  pressed  upon  our  attention  in  argument  is  the 
plaintiffs'  alleged  fraudulent  misstatement  of  the  amount 

of  insurance  upon  the  goods  at  the  date  of 
2.  iNsuRAycE :         the  fire.     To  constitute  a  breach  of  the  terms 

frandalent 

to*hi8urance"*     ^^  **^^  policy  in  this  respect,  the  misstate- 
ment must  have  been  fraudulent,  or  w^ith 
some  design  or  purpose  to  conceal  the  truth,  or  to  deceive  or 
mislead  the  insurer.    The  jury  was  so  charged  by  the  court, 
and  instructed  that,  if  plaintiffs'  statement  was  thus  tainted 
by  a  fraudulent  design  or  purpose,  they  could  not  recover 
upon  the  policy.     The  evidence  tended  to  show — indeed,  it 
seems  to  be  admitted — that  this  written  statement  was  pre- 
pared by  defendant's  own  agent,  and  by  him  submitted  for 
plaintiffs'  signatures  and  verification,  with  knowledge   of 
the  fact  that  a  second  policy  had  been  takpn  out  by   the 
plaintiffs.     Defendant  and  its  agents  having  such  knowl- 
edge, and  plaintiffs  knowing  that  fact,  the  allegations   of 
fraud  or  deception,  or  intent  to  defraud  or  deceive,  are  quite 
effectively  negatived, — or  at  least  it  constitutes  a  sho-wing 
upon  which  the  jury  could  well  find  for  the  plaintiffs   on 
that  question.     Whether  failure  to  mention  the  policy  was 
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a  nmtter  of  oversight  on  part  of  defendant's  agent  in  pre- 
paring the  writing,  or  on  part  of  plaintiffs  in  signing,  or 
was  left  out,  as  plaintiffs  say,  at  the  suggestion  of  the  de- 
fendant's local  agent,  who  secured  both  policies  for  plain- 
tiff, is  wholly  immaterial,  in  the  absence  of  a  fraudulent 
intent.  It  is  unnecessary,  perhaps,  to  add  tliat,  if  the  the- 
ory of  appellee's  counsel  be  true,  that  the  writmg  was  pre- 
pared in  that  form  by  defendant's  agent  as  a  mere  trick 
to  entrap  the  plaintiffs,  who  are  of  foreign  birth,  and  not 
well  versed  in  our  language,  into  a  statement  ui)on  which 
a  forfeiture  could  be  claimed,  the  defense  would  be  equally 
unavailing. 

We  find  no  error  in  the  rulings  below  with  respect  to 

this  issue.  -     j 

TIT.     The  policy  appears  to  have  been  obtained  by  one 

Williams,  an  agent  to  whom  plaintiffs  applied  for  insurance. 

Just  the  nature  and  extent  of  his  agency  for  the  defendant 

3  Appeal  and        company  are  not  shown.   Plaintiffs  pleaded 

feM^ error"  un-    <iiid  offered  to  show  that,  when  Mike  Joe  sold 

§ence^  bearing     out  to  Peters,  they  notified  Williams  of  the 

on  fully  eg-  ^      ^  ,        ,     ,    ,  .        ^      ,  ^»       . 

tabiiBhed  fact,  fact,  and  asked  him  to  have  the  insurance 
changed,  if  any  change  was  necessary,  and  that  Williama 
informed  them  that  none  was  required.  They  also  claim 
that,  when  about  to  make  up  their  proofs  of  loss,  Williams 
told  them  it  was  not  necessary  to  mention  the  later  policy 
(which  he  also  procured).  Some  argument  is  directed  to 
this  feature  of  the  case;  but  it  appears  that  the  testimony 
so  far,  at  least,  as  relates  to  the  change  of  ownership  of 
the  insured  property,  was  ruled  out,  and,  as  the  ruling  was 
in  appellant's  favor,  we  need  take  no  time  in  considering 
its  admissibility.  It  is  said,  however,  that  Williams'  ad- 
vice as  to  the  form  of  the  proofs  of  loss  should  not  have 
been  admitted.  Even  if  it  should  be  held  that  the  evidence 
of  Williams'  agency  was  insufficient  to  permit  this  testi- 
'  mony,  we  are  satisfied  that  its  admission  would,  at  most,  be 

^''  Vol.  183  lA.— 58 
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error  without  prejudice,  for  it  is  otherwise  shown  without 
dispute  that,  at  the  time  the  paper  was  prepared,  defend- 
ant had  notice  and  knowledge  of  the  entire  truth  respect- 
ing the  amount  of  insurance,  and  there  was  neither  fraud 
nor  intent  to  defraud  on  the  part  of  plaintiff  in  making 
the  statement. » 

Appellant  also  places  some  reliance  on  a  clause  con- 
tained in  the  blank  proof  of  loss  which  it  furnished,  and 
which,  after  being  filled  out  by    defendant's  *  agent,    was 

signed  by  plaintiffs.     The  clause  referred  to 

furniBhfDg  reads   as  follows: 

making  "It  is  expressly  understood  and  agreed 

proofs. 

that  the  furnishing  of  this  proof  of  loss  (Ex- 
hibit B)  to  the  assured  or  making  up  proofs  by  an  adjuster 
or  any  agent  of  the  company  or  companies  named  herein 
is  not  a  waiver  of  any  rights  of  said  company." 

But  this  goes  no  further  than  to  provide  that  the  mere 
act  of  the  company  in  furnishing  the  insured  the  forms  or 
blanks  upon  which  he  can  make  his  proofs,  or  the  mere  act 
of  the  insurer's  agent  in  making  out  or  filling  up  said  proofs 
in  due  form,  shall  not  be  held  as  a  waiver  of  any  right  on 
the  part  of  the  insurer.  Obviously  this  provision  has  no 
material  application  here.  No  claim  of  waiver  is  made 
by  the  appellee  on  either  of  the  grounds  against  which  this 
agreement  is  intended  to  provide.     We  may  go  further,  and 

say  that  the  insurer  may  properly  take  all 
5.  Insurance:        reasonable  measures  to  investigate  and   as- 

cbanfiTG  of 

title:  waiver,      certain  the  truth  in  relation  to  any  loss  for 

which  it  is  called  upon  to  pay,  without  any 
risk  of  being  held  to  have  waived  its  right  to  defend,  if  it 
has  a  defense.  If,  however,  its  investigation  develops  a  fact 
on  which  a  forfeiture  may  justly  be  claimed,  and  it  desires 
and  intends  to  rely  thereon,  it  cannot,  without  waiving 
such  defense,  proceed  thereafter  as  though  the  policy  T^^ere 
valid,  and  induce,  the  insured  to  expend  time,  labor,    and 
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money  in  preparing  and  presenting  proofs,  in  the  belief 
and  understanding  that  the  loss  will  be  paid  when  these  for- 
malities have  been  complied  with.  No  agreement  or  condi- 
tion intended  to  fence  against  a  waiver  can  be  devised  so 
as  to  exempt  either  party  from  the  obligations  of  good  faith, 
or  to  deprive  either  party  of  the  remedies  which  the  law 
provides  against  fraud. 

We  are  of  the  opinion  that  there  is  no  reversible  error 
in  the  record  of  this  case,  and  the  judgment  of  the  district 
court  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Harry  Roberts  et  al.,  Appellees,  v.  Madison  County  et  al.. 

Appellants. 

HIGHWAYS:  Destroying  Uudercrossing  for  Stock.  Passageways 
under  public  highways,  though  long  used  by  landowners  as  run- 
ways for  stock  (in  instant  case,  some  15  years),  may,  in  the 
construction  of  highway  improvements,  be  replaced  by  lesser 
openings,  in  the  absence  of  some  definite,  legal  reservation  by 
the  landowner  of  right  to  have  the  openings  maintained  as  such 

runways. 

\ 

I 

Appeal  from  Madison  District  Court. — Lorin  N.  Hays, 

Judge. 

May  20,  1918. 

Suit  in  equity  to  restrain  the  board  of  supervisors 
from  removing  a  bridge  under  which  plaintiffs  claim  a  right 
to  a  passway  for  stock,  and  to  substitute  a  small  con- 
crete culvert.  Decree  as  prayed.  Defendants  appeal. — Re- 
versed. 

Phil  R.  Wilkinson,  for  appellants.  ' 

Jno,  A.  and  W.  T.  Ouiher,  for  appellees. 
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Btbvens,  J. — The  plaintiff  Harry   Roberts  owned  the 
fee,  and  his  eoplaintiff,  Mary  Roberts,  the  life  use,  of  a 
tract  of  120  acres  in  Madison  County.    About  June  28, 1901, 
Wesley  Roberts,  father  of  Harry  and  deceased  husband  of 
Mary  Roberts,  who  was  then  the  owner  thereof,  with  others 
filed  a  consent  petition  for  a  highway  which  crossed  a  part 
of  the  above  tract,  the  petitioners  specifically  waiving  claims 
for  damages.     The  highway  was  establish^led  and  opened  as 
prayed.    At  a  point  where  the  same  crossed  the  lioberts 
tract,  there  was  a  small  gulley,  or  ravine,  over  which  the 
bridge  in  controversy  was  constructed.     Piling  was  driven 
in  the  ground  on  each  side  of  the  ravine,  and  planks  were 
nailed  thereto  in  such  a  manner  as  to  support  the  dirt  ap- 
proaches to  the  bridge.     A  plank  floor  was  placed  on  string- 
ers, leaving  an  opening  under  the  bridge  through  which 
stock  passed  from  one  side  of  the  highway  to  the  other. 
The  highway  divided  a  pasture  upon  the  Roberts'  premises, 
leaving  about  an  equal  acreage  on  each  side.     There  was  a 
perpetual  spring  on  the  east  side  of  the  highway,  which  sup- 
plied water  for  the  stock  in  the  pasture.     Shortly  after  the 
bridge  was  erected,  Roberts  built  fences  on  each  side  of  the 
highway,  securely  attaching  the  wire  on  each  side  of  the 
bridge  to  the  plank  abutments.     The  opening  left  under  the 
bridge  in  question,  and  another  somewhat  similar,  but,  we 
gather  from  the  evidence,  smaller  opening,  which  has  alw> 
been  closed,  furnished  the  only  way  for  stock  to  pass  from 
one  side  of  the  highway  to  the  other,  and  for  the  stock  on 
the  opposite  side  to  reach  a  spring,  used  for  watering  pur- 
poses.    The  bridge  and  wire  fence  were  maintained  as  con- 
structed, until  shortly  prior  to  the  commencement  of  this 
suit,  when,  plaintiffs  allege  in  their  petition,  the  defendant 
board  of  supervisors  was  threatening  to  remove  the  bridge 
and  substitute  therefor  a  small  concrete  culvert,  thereby  de- 
stroying the  passway  under  the  bridge. 

It  is  further  alleged  in  plaintiffs'  petition  that  Wesley 
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Roberts*  gave  the  right  of  way  for  the  road,  upon  an  under- 
standing and  agreement  that  a  bridge  would  be  constructed 
and  maintained  at  the  point  in  question,  with  sufficient  ca- 
pacity thereunder  to  provide  a  suitable  passway  for  stock; 
and  this  suit  is  brought  to  enjoin  the  defendants  from  re- 
moving the  bridge  and  placing  a  small  culvert  over  the 
ravine. 

No  direct  evidence  of  an  agi*eement  between  Wesley 
Roberts  and  the  board  of  supervisors  was  offered  upon  the 
trial.  The  former  members  of  the  board  of  supervisors^ 
who  were  called  as  witnesses,  testified  that  they  had  no 
recollection  of  a  conversation  or  agreement  of  any  kind  with 
him  relative  to  the  construction  of  the  bridge  or  its  main- 
tenance so  as  to  provide  a  passway  thereunder  for  stock. 
Plaintiffs  relied  largely  upon  circumstances,  to  make  out 
their  claim.  While  there  were  circumstances  shown  in 
evidence  that  are  somewhat  persuasive,  they  fall  far  short 
of  establishing  an  agreement  on  the  part  of  the  county  to 
construct  and  maintain  the  passageway  as  claimed.  It  is 
argued  that  Wesley  Roberts  had  no  direct  interest  in  the  es- 
tablishment of  the  highway;  that  he  received  no  compensa- 
tion for  the  land  taken ;  that  he  was  permitted  to  attach  his 
fence  to  the  bridge  abutments,  thereby  providing  a  pass- 
way  under  the  bridge  for  his  stock,  which  was  the  only  way 
it  could  pass  from  one  side  of  the  highway  to  the  other; 
that  defendants  have  permitted  the  fence  to  remain  as  con- 
structed, and  the  opening  under  the  bridge  to  be  used  as  a 
passway  for  stock,  ever  since  the  bridge  was  constructed; 
and  that  it  is  extremely  improbable  that  Roberts  would, 
without  compensation,  have  consented  to  a  highway  across 
his  land,  which  divided  his  pasture,  without  a  definite  agree- 
ment or  understanding  that  a  passway  would  be  left  under 
the  bridge  of  sufficient  size  to  permit  his  stock  on  the  oppo- 
site side  of  the  road  to  have  access  to  the  spring. 

The  dimensions  of  the  bridge  are  not  shown,  nor  does 
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it  appear  from  the  evidence  that  same  was  constructed  with 
a  view  to  providing  a  passway  for  stock.     So  far  as  we  are 
able  to  ascertain  from  the  record,  the  bridge  was  no  larger 
than  was  reasonably  necessary  to  meet  the  requirements  of 
the  highway  at  this  point  and  provide  an  adequate  water- 
way; nor  does  it  appear  from  the  record  that  same  was  not 
constructed  in  'the  usual  and  customary  manner  of  con- 
structiug  bridges  across  similar  ravines.    So  far  as  the  evi- 
dence discloses,  it  may  have  been  understood  by  Roberts 
that  the  necessary  result  of  the  construction  of  the  usual 
and  ordinai-y  bridge  across  the  ravine  would  be  to  provide 
the  opening,  which  has  been  used  as  a  convenient  passway 
for  stock  since  the  bridge  was  built,  and  that  no  agreement 
or  understanding  with  the  officers  of  defendant  county  .was 
necessary.     Since   the  bridge  was  erected,   public  officers, 
charged  with  the  construction  of  bridges  and  care  of  high- 
ways, have,  doubtless,  found  that  small,  concrete  culverts, 
or  concrete  bridges,  are  more  economical  to  maintain;  and 
it  is  a  matter  of  common  knowledge  that  they  are  quite  gen- 
erally being  substituted  for  structures  of  the  kind  in  ques- 
tion.    In  the  absence  of  evidence  tending  to  show  an  agree- 
ment on  the  part  of  the  board  of  supervisors  to  erect  and 
maintain  the  bridge  in  a  manner  to  provide  a  passway 
thereunder  for  the  stock,  we  would  hardly  be  justified  in 
holding  that  the  present  opening  must  be  maintained.     An 
agreement  that  the  opening  was  to  be  left  and  perpetually 
maintained  for  the  benefit  of  the  landowner,  cannot  be  ia- 
feri^ed  merely  from  the  circumstauces  here  shown.     Perhaps 
a  careful  and  prudent  owner,  realizing  the  importance  of  a 
passway  for  stock  across  or  under  the  highway,  would  have 
made  an  agreement  to  that  effect,  and  it  may  be  quite  im- 
probable that  Wesley  Roberts  would  have  granted  the  right 
of  way  without  compensiition,  unless  some  obligation  was 
assumed  by  the  county  to  maintain  such  opening;  but  this, 
with  the  other  circumstances  shown,  would  not  justify  the 
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court  in  holding  that  there  was  such  an  agreement.  We 
cannot  infer  therefrom  that  an  agreement  was  made  to  that 
effect  with  the  board  of  supervisors,  or  that  the  terms  there- 
of required  the  maintenance  of  such  opening. 

Counsel  for  appellee  rely  upon  Ague  v.  Seitsinger,  104 
Iowa  482.  The  circumstances  in  that  case  were  quite  sim- 
ilar to  those  in  the  case  at  bar,  except  that  the  owner,  who 
granted  the  right  of  way,  reserved,  in  the  petition,  the  right 
to  attach  his  fence  to  the  bridge  abutments.  The  court  em- 
phasized this  reservation,  and  held  that  the  only  reason- 
able purpose  thereof  was  to  provide  an  opening  for  stock 
to  pass  under  the  bridge,  and  that  the  real  reservation  in- 
tended must  have  been  of  a  passway  for  that  purpose.  In 
the  case  at  bar,  the  consent  petition  contained  no  reserva- 
tion or  condition  whatever.  No  evidence  was  offered  tend- 
ing to  show  a  reservation  or  agreement,  as  claimed. 

It  is  also  argued  by  counsel  that  a  prescriptive  right  to 
have  the  opening  maintained  has  been  gained  by  the  owner 
of  the  land,  by  virtue  of  the  long  attachment  of  the  wire 
fence  to  the  bridge  abutments  and  the  use  of  the  passway, 
with  the  knowledge  and  acquiescence  of  the  public.  The 
public  made  no  use  of  tlie  opening,  and  stock  passed  through 
the  same  as  a  convenience,  and  the  only  way  from  one  part 
of  the  pasture  to  the  other.  There  was  no  reason  why  stock 
should  not  pass  under  the  bridge.  The  public  had  no  in- 
terest in  the  opening  under  the  bridge  except  to  provide  a 
necessary  waterway  for  plaintiff's  land,  and  the  attachment 
of  the  fence  to  the  abutments  by  Roberts  was  a  mere  matter 
of  convenience  to  him ;  but  same  was  in  no  wise  adverse  to 
the  public,  and  he  acquired  no  right  against  it  thereby. 
The  board  of  supervisors  had  the  right  to  remove  the  struc- 
ture and  provide  a  less  expensive  bridge,  and  one  which  may 
be  more  economically  maintained. 

We  are  unable  to  agree  with  the  finding  of  the  court  be- 
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low,  and  its  judgment  and  decree  are,  therefore, — Reversed. 
Preston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Rosa  Hchi:ltz,  Appellant,  v.  F.  J.  Hchultz  et  al.,  Appellees. 

DESCENT  AND  DI8TBIBXJTI0N:     Wife  Not  Heir  of  Hnsband.    A 

1  widow  is  not  an  "heir**  of  her  deceased  husband,  within  the 
meaning  of  Sec.  3378,  Code,  1897,  which  provides  that  property 
which  cannot  descend  to  the  son  of  an  intestate  because  of  the 
prior  death  of  the  son,  shall  descend  to  the  heirs  of  such  pre- 
deceased son. 

DESCENT  AND  DISTBIBXJTION:     Non-Dowable  Laoids.     A  widow 

2  takes  no  dowable  interest  in  lands  which  her  husband  would 
have  taken  had  he  not  predeceased  his  intestate  father.  (See 
Sec.  3366,  Code,  1897;  Sec.  3379,  Code  Supp.,  1913.) 

Appeal   from   Polk  District   Court. — Lawrence   DeGrafp, 

Judge. 

May  20,  1918. 

Action  in  partition.  Opinion  states  the  facts.  Judg- 
ment dismissing  plaintiff's  petition.  Plaintiff  appeals. — 
Affirmed, 

McLaughlin,  Shankland  d  happen,  for  appellant. 

Lester  L,  Thompson,  for  appellees. 

Gaynor,  J. — John  Schultz  died  intestate,  in  Polk  Coun- 
ty, November  28,  191G,  seized  of  360  acres  of  land.  He  was 
a  widower  at  the  time  of  his  death.     Two  sons  were  bom 

to  him,  Henry  Schultz  and  the  defendant, 
1.  DB8CENT  AND      F.  J.   Schultz.     Hcnrv  Schultz,  one  of  the 

DISTRIBUTION  : 

of'hiisband^*^      sons,   died   intestate  and   without  issue  on 

the  10th  day  of  November,  1914,  leaving  a 
widow,  i)laintifl*  in  this  suit. 

Plaintiff  brings  this  action  as  widow  of  Henry  Schultz, 
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alleging  that,  under  the  laws  of  this  state,  she,  as  the  sur- 
viving spouse  of  Henry,  is  entitled  to  an  undivided  one 
half  of  the  estate  of  John  Schultz,  to  the  amount  of  |7,500, 
and  one  half  of  the  remainder  of  said  one  half,  the  same  as 
though  Henry  had  outlived  his  father.  She  makes  also  an 
alternative  prayer,  and  says  that,  in  any  event,  she  is  en- 
titled to  all  the  undivided  one  half  of  the  estate  of  John 
Schultz,  deceased,  to  the  extent  of  $7,500,  and  one  sixth  of 
the  remainder  as  an  inheritance.  She  demands  judgment 
confirming  her  share  as  above  set  out,  and  prays  that  the 
real  estate  be  partitioned. 

The  defendant  is  the  brother  of  Henry,  and  the  only  sur- 
viving child  of  John  Schultz.  He  appeared,  and  filed  a  de- 
murrer to  plaintiff's  claim.  This  demurrer  was  sustained, 
and  judgment  entered  dismissing  plaintiff's  petition.  From 
this  she  appeals. 

Thus  it  appears:  John  Schultz  died  on  November  28, 
1910.  He  was  a  widower,  at  the  time  of  his  death.  His 
son  Hen"ry  died  two  years  before,  on  the  10th  day  of  No- 
vember, 1914.  Henry  was  married,  at  the  time  of  his  death, 
and  left  surviving  him  the  present  plaintiff  as  his  widow. 
The  defendant  herein  is  Henry's  brother.  The  other  defend- 
ant is  his  brother's  wife.  At  the  time  of  his  death,  John 
Schultz  was  seized  of  the  property  in  controversy.  The 
widow  of  Henry  brings  this  action  to  partition  the  real  estate 
left  by  John,  claiming  an  interest  therein  by  reason  of  the 
fact  that  she  is  the  widow  of  Henry  Schultz,  deceased.  She 
claims  her  interest  to  be  the  same  as  if  Henry  had  survived 
his  father. 

The  question,  therefore,  for  our  determination  is  this: 
Is  the  widow  of  a  deceased  son,  who  died  without  issue  be- 
fore his  father,  entitled  to  any  portion  of  the  estate  left  by 
the  father?  She  claims  as  heir.  She  claims  it  as  her  in- 
heritance. Whether  she  claims  as  heir  of  John  Schultz  or 
heir  of  Henry  Schultz  does  not  affirmatively  appear  from 
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her  pleading.  She  bases  her  claim  on  the  fact  disclosed  in 
her  petition,  that  she  is  the  widow  of  Henry  Schultz,  who 

m 

died  two  years  before  his  father,  John  Schultz.  After  Hen- 
ry's death,  the  only  relationship  she  sustained  to  John  was 
that  of  a  son's  widow.  She  must  base  her  right  on  the  fact 
either  that  she  was  the  widow  of  John's  son  at  the  time  of 
John's  death,  and  as  such,  is  entitled,  by  reason  of  that  re- 
lationship, to  participate  in  the  division  of  John's  proper- 
ty, or  she  must  base  it  upon  the  fact  that  she  is  the  widow 
of  Henry,  and  is  entitled  to  participate  in  it  as  Heniy's 
property.  It  is  clear  that  any  claim  she  makes  to  John's 
property  as  John's  heir,  has  no  baisis  to  stand  on.  We 
must  assume,  thei'efore,  that  her  claim  is  that,  upon  John's 
death,  an  undivided  half  of  the  property  passed  to  Henry, 
and  that  she,  as  Henry's  widow,  is  now  entitled  to  a  dis- 
tributive share  in  the  property,  the  same  as  if  Henry  had 
outlived  liis  father  and  had  come  into  the  possession  of  the 
property  and  had  then  died. 

Section  3378  of  the  Code  of  1897  provides : 
"Subject  to  the  rights  and  charges  hereinbefore  pro- 
vided,  the  remaining  estate  of  which  the  decedent  died 
seized  shall,  in  the  absence  of  a  will,  descend  in  equal  shares 
to  his  children,  unless  one  or  more  of  them  is  dead,  in  which 
case  the  heirs  of  such  shall  inherit  his  or  her  share  in  ac- 
cordance with  the  rulas  herein  prescribed,  in  the  same  man- 
ner as  though  such  child  had  outlived  its  parents." 

This,  evidently,  is  the  section  upon  which  plaintiff 
plants  herself  in  this  controversy.  Her  contention  must 
be,  if  she  would  be  sustained  at  all,  that  John's  property, 
upon  his  death,  would  have  passed  to  the  two  children,  had 
they  both  been  living,  share  and  share  alike;  that  the  share 
which  would  have  passed  to  Henry,  had  he  been  living, 
passed  to  his  heirs;  and  that  she  is  one  of  Henry's  heirs, 
and,  therefore,  under  this  statute,  entitled  to  take  what- 
ever Henry  would  have  taken,  had  he  outlived  his  father. 
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The  controversy,  therefore,  turns  upon  the  construction  to 
be  given  this  section :  to  wit,  that,  in  case  any  of  the  children 
are  dead,  the  heirs  of  such  dead  child  shall  inherit  his  or 
her  portion.  If  she  is  one  of  Henry's  heirs,  then  it  follows 
that,  Henry  being  the  child  of  John,  and  dead,  she,  as  his 
heir,  is  entitled  to  inherit  whatever  Henry  would  have  in- 
herited had  he  lived;  but  if  she  is  not  an  heir,  in  contera 
plation  of  this  statute,  then,  of  course,  she  takes  nothing 
under  this  statute.  That  plaintiff  is  not  an  heir,  in  such 
sense  as  to  be  entitled  to  take  under  the  provisions  of  this 
statute,  we  think  has  been  settled  by  the  previous  decisions 
of  this  court.  Under  a  statute  smilar  in  its  wording,  and 
the  same  in  its  import  as  the  statute  here  under  considera- 
tion, it  was  held  that  she  was  not  an  heir.  The  first  ex- 
pression of  the  court  touching  this  question  is  found  in 
McMcnomij  v.  McAfefwmij,  22  Iowa  148.  This  decision  was 
followed  by  this  court  in  Journcll -v.  Leighton,  40  Iowa  601, 
and  again  in  Will  of  Overdieck^  50  Iowa  244,  and  Braun  v. 
Mafhiemn,  139  Iowa  409.  See  also  Knhn  v.  Kuhn,  125  Iowa 
449 ;  Phillips  v.  Carpenter,  79  Iowa  600. 

In  Blackman  v.  Wadstrorth,  65  Iowa  80,  decided  in  1884, 
under  Section  2337,  Code  of  1873,  which  read  as  follows: 
'*If  a  devisee  die  before  the  testator,  his  heirs  shall  inherit 
the  amount  so  devised  to  him,  unless,  from  the  terms  of  the 
will,  a  contrary  intent  is  manifest,"— this  court  held  that, 
if  the  devisee  does  not  survive  the  testiitor,  the  l^aey  that 
would  have  become  a  part  of  his  estate,  had  he  lived,  and 
would  have  been  distributed  to  his  widow,  does  not  pass 
to  her  as  heir,  and  said : 

"If  we  should  hold  that  the  word  ^heirs,'  as  used  in 
Section  2454,  includes  the  widow,  we  think  that  we  should 
not  only  surprise  the  profession,  but  invalidate  numerous 
titles  which  had  been  supposed  to  be  unquestionable." 

See,  also,  the  late  case  of  McAllister  i\  McAllister,  183 
Iowa  245. 
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Lawley  v,  Keyes,  172  Iowa  575,  in  uo  way  overrules  the 
decisions  hereinbefore  referred  to.  That  decision  was  made 
under  the  peculiar  wording  of  the  statute  then  under  con- 
sideration, and  that  statute  provides  (Section  3381,  Code 
of  1897),  that  property  comiijig  to  the  parents  from  a  dead 
child  shall  be  disposed  of  in  the  same  manner  as  if  they 
(the  parents)  had  outlived  the  child,  and  died  in  the  pos- 
session and  ownership  of  the  portion  thus  falling  to  their 

share. 

The  statute  here  under  consideration  provides  that,  in 
case  of  the  death  of  a  child  before  the  father,  the  heirs  of 
such  child  shall  inherit  his  or  her  portion.  It  is  plain,  from 
the  decisions,  that  the  widow  is  not  the  heir  of  her  .hus- 
band. She  takes  only,  if  she  takes  at  all,  under  the  statute 
that  confers  on  her  the  right  to  take.  See  Chicle  v.  Hou>e, 
137  Iowa  249;  Lawley  v.  Keyes,  172  Iowa  575. 

The  plaintiff,  not  being  an  heir  either  of  John  or  Henry, 
cannot  take  under  the  provisions  of  Section  3378. 

Our  attention  is  called  to  Section  336G  of  the  Code  of 
1897,  which  i*eads: 

**One  third  in  value  of  all  the  legal  or  equitable  estates 

in  real  property  possessed  by  the  husband  at 

2.  Descent  and       anv    time    during    the    marriage,     ♦     ♦     * 

DISTRIBUTION  :  *  ^  ^    ' 

fands^^^^'*^  shall  be  set  apart  as  her  property  in  fee  sim- 
ple, if  she  survive  him." 

Code  Section  3379  provides: 

"If  the  intestate  leaves  no  issue,  one  half  of  the  estate 
shall  go  to  the  parents,  and  the  other  half  to  the  spouse." 

This  last  section  was  repealed,  and  the  following  en- 
acted In  lieu  thereof: 

"If  the  intestate  leaves  no  issue,  the  whole  of  the  es- 
tate to  the  amount  of  seventy-five  hundred  dollars,  after 
the  payment  of  the  debts  and  expenses  of  administration, 
and  one  half  of  all  of  the  estate  in  excess  of  said  seventy- 
five  hundred  dollars  shall  go  to  the  surviving  spouse  and 
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the  other  one  half  of  said  excess  shall  go  to  the  parents." 
Section  3379,  Code  Supplement,  1913. 

Section  3366,  above  set  out,  and  this  last  named  sec- 
tion must  be  construed  together.  The  estate  referred  to  in 
Section  3379,  Code  Supplement,  is  the  estate  in  which, 
under  Section  3366,  the  wife  is  entitled  to  dower:  to  wit, 
"all  the  legal  or  equitable  estate  in  real  property  possessed 
by  the  husband  at  any  time  during  marriage."  If  there 
are  children,  she  takes  a  one-third  interest  in  all  legal  and 
equitable  esfate  possessed  by  the  husband  at  any  time 
during  marriage.  If  there  are  no  children,  she  takes  the 
whole  of  the  estate  to  the  amount  of  f  7,500,  and  one  half 
of  the  balance,  if  there  be  such.  But  the  estate  referred  to 
in  the  above  sections  is  the  estate  possessed  by  the  hus- 
band  during  marriage.  In  no  other  property  does  she  ac- 
quire any  interest  as  widow,  and  in  no  other  property  is 
she  entitled  to  a  distributive  share.  In  O'Connor  v,  Halpin, 
166  Iowa  101,  the  word  "possessed,"  as  used  in  this  statute, 
was  considered,  and  it  was  held  that  the  word  "possessed" 
relates  to  the  estate  in  the  property,  and  not  to  the  prop- 
erty itself,  and  that  it  is  equivalent  to  "seized."  There  is 
no  heir  to  the  living.  Henry,  then,  at  no  time  during  his 
life  became  seized  or  possessed  of  either  a  legal  or  equitable 
estate  in  the  land,  and  at  his  death  had  no  legal  or  equitable 
estate  in  the  land,  and,  therefore,  nothing  could  pass  to  this 
plaintiff,  under  the  provisions  of  Section  3366,  above  set 
out,  or  under  Section  3379  of  the  Supplement.  He  had  no 
share  in  his  fathei^'s  lands,  either  legal  or  equitable.  As 
Henry  luid  neither  a  l^al  nor  an  equitable  estate  in  these 
lands  at  the  time  of  his  death,  there  was  no  estate  to  whicrh 
the  right  of  the  wife,  under  this  statute,  could  attach.  The 
estate  referred  to  in  Section  3379,  Code  Supplement,  must  be 
the  estate  of  which  he  was  legally  possessed  at  the  time  of 
his  death.  Since  Henry,  at  the  time  of  his  death,  had  nei- 
ther a  legal  nor  an  equitable  estate  in  his  father's  property. 
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there  was  no  estate  in  Henry  to  which  the  wife's  dower 
could  attach, — ^no  estate,  then,  in  which  she  could  claim 
a  distributive  share.  He  had  nothing.  The  estate  which 
came  from  his  father  upon  the  father's  death,  Henry  being, 
dead,  passed  to  Henry's  heirs,  and  plaintiff  is  not  one  of 
them.  So  it  is  apparent  that  under  neither  statute  is  she 
entitled  to  an  interest  in  this  land.  There  was  no  dowable 
interest  in  the  land  at  the  time  of  Henry's  death.  The  title 
was  in  the  father.  Upon  the  father's  death,  it  passed  to  the 
heirs  of  Henry,  and,  as  said  before,  parsed  as  the  statute  di- 
rects. 

Our  attention  is  called  to  Smith  v,  ZucJcmeyer,  53  Iowa 
14,  and  it  is  claimed  that  it  is  authority  for  a  holding 
that  this  widow  is  the  heir  of  Henry.  At  that  time,  the 
statute  provided  that  one  third  in  value  of  all  the  legal  or 
equitable  estates  in  real  property  possessed  by  the  husband, 
etc.  (the  same  as  the  statute  now  provides),  should  be  set 
apart  for  her  in  fee  simple,  if  she  survived  him.  Another 
■  section  provided  that,  "if  the  intestate  leave  no  issue,  the 
one  half  of  his  estate  shall  go  to  his  parents,  and  the  other 
half  to  his  wife."  In  that  case  it  was  held  that  the  dis- 
tributive share  of  the  widow  contemplated  by  these  stat- 
utes is  one  third,  and  that  much  only  is  protected  from  any 
disposition  by  the  husband,  by  will  or  otherwise;  and  the 
one  sixth  share  going  to  make  the  half  in  the  event  there  are 
no  children,  was  not  entitled  to  the  same  protection  that 
the  one  third  enjoyed,  but  might  be  willed  by  the  husband, 
and  was  liable  for  his  debts,  and  subject  to  the  disposal  of 
the  husband  during  his  lifetime.  Whatever  the  widow  got, 
even  un^er  this  construction  of  the  statute,  she  took  under 
and  by  virtue  of  the  statute,  and  not  as  heir.  Of  course, 
the  word  "heir"  is  used  in  connection  with  the  widow  in 
these  cases,  and  reference  is  made  to  what  is  said  in  Bunt's 
V,  KeaSy  21  Iowa  2.57.  But  the  holding  of  these  cases  sim- 
ply is  that,  taking  under  either  statute,  the  wife  takes  by 
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virtue  of  the  statute;  that  the  one  third  given  her  is  pro- 
tected. The  one  sixth  is  not.  If  no  disposition  is  made  by 
the  husband  during  his  lifetime,  by  will  or  otherwise,  of  the 
one  sixth,  and  there  are  no  debts  to  which  it  may  be  sub- 
jected, she  takes  the  half,  not  as  heir,  but  by  virtue  of  the 
statute  referred  to.  These  cases  afford  no  support  to  the 
plaintiff's  claim  that  this  widow  could  take  as  heir. 

Wilcke  V.  Wilcke,  102  Iowa  173,  Hays  v.  Marsh,  123 
Iowa  81,  and  Wild  v.  Toms,  123  Iowa  747,  though  saying  in 
words  that  she  takes  as  heir,  simply  held  that  the  one  third 
that  she  takes  under  the  first  statute  is  all  that  is  pi'otected 
against  the  action  of  the  husband,  and  that  the  one  sixth, 
going  to  make  the  half,  does  not  have  such  protection. 
But  it  is  clear  that,  under  either,  the  third  or  half,  which- 
ever she  gets,  she  takes,  not  as  heir,  but  by  virtue  of  the 
statute.  She  takes  a  third  of  the  real  estate  of  which  her 
husband  was  the  legal  or  equitable  owner  during  marriage, 
absolutely  free  from  any  right,  on  his  part,  to  dispose  of  or 
in  any  way  impair  that  right;  while  the  one  sixth,  which 
goes  to  make  up  the  half,  she  takes  also  under  statute,  but 
subject  to  the  right  of  the  husband,  during  his  lifetime,  to 
make  disposition  of  it,  and  subject  to  debts,  charges,  etc. 
We  think  there  was  no  intention  in  any  of  these  decisions 
to  hold,  as  a  general  proposition,  that  the  widow  is,  in  any 
sense,  the  heir  of  her  husband. 

Upon  the  whole  record,  we  think  the  judgment  of  the 
court  is  right,  and  the  same  is — Affirmed. 

Preston^  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  P.  M.  McGuire,  Appellant. 

ANIMAIaS:     Police  Begulation — Begtetration  of  Pedigree.    The  leg- 

1    Islature  has  power  to  require  all  stallions  over  two  years  of  age 

to  t>e  registered  and  a  certificate  of  such  registration  to  be  ob- 
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tained,  as  a  condition  to  offering  such  stallions  for  public  serv- 
ice.    (Sec.  2341-f,  Code  Supp.,  1913.) 

OONSTITXXTIONAIi     LAW:   .    Classification— Animal     Registration. 

2  The  primary  right  and  duty  of  the  legislature  to  classify — to 
say  who  and  what  subject-matters  shall  come  under  the  provi- 
sions of  an  enactment — is  not  improperly  exercised  in  the  Ani- 
mal Registration  Act,  which  requires  pedigree  registration,  and 
certificate  thereof,  of  stallions  and  jacks,  and  omits  such  re- 
quirements as  to  bulls  and  other  animals.  Such  classification 
is  eminently  natural,  in  view  of  the  inherent  differences  in  the 
species  and  in  the  purposes  for  which  they  are  owned  and  used. 
(See  Sec.  2341-f,  Code  Supp.,  1913.) 

OOKSTITUTIONAL  LAW:     Prevention  of  Fraud— Animal  Begistra- 

3  tion.  The  prevention  of  fraud  in  the  sale,  use,  etc.,  of  stallions, 
is  ample  justification  for  the  statutory  requirement  that  the 
pedigree  of  all  such  shall  be  duly  registered,  and  a  certificate 
thereof  obtained.     (See  Sec.  2341-f,  Code  Supp.,  1913.) 

Appeal  from  Ida  District  Court. — E.  G.  Albert  and  M.  E. 

Hutchison^  Judges. 

May  20,  1918. 

The  opinion  sufficiently  states  the  ease. — Affirmed. 

M.  M,  White  and  W,  A.  Helsell,  for  appellant. 

H.  M,  Havner,  Attorney  General,  and  F,  C,  Davidson, 
Assistant  Attorney  General,  for  appellee. 

Weaver^  J. — The  defendant  was  indicted  upon  charge 
of  a  public  offense,  set  forth  in  words  as  follows: 

"The  grand  jury  of  the  county  of  Ida  in  the  name  and 

by  the  authority  of  the  state  of  Iowa,  ac- 

^'  poii^^^refuia-      cuses  P.  McGuire  of  the  crime  of  offering  a 

Son 'or      '^^      stallion   for  public   service  without  enroll- 

ment,  committed  as  follows:  The  said  P. 
McGuire,  on  the  29th  dny  of  May,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  fifteen  (1915)  in  the  county 
aforesaid,  did  offer  for  public  service  in  this  state  as  regis- 
tered a  stallion  over  two  years  old  to  wit:  Belgian  Mairet 
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* 
(47310)  without  having  caused  the  name,  age,  color  and  ped- 
igree of  the  animal  to  be  enrolled  by  the  secretary  of  the 
state  board  of  agriculture  and  without  having  procured 
from  him  a  certificate  of  such  enrollment." 

On  being  called  for  arraignment,  the  defendant  ap- 
peared by  counsel  and  demurred  to  the  indictment,  on  the 
ground  that  the  statute  with  a  violation  of  which  he  is 
charged,  is  unconstitutional  and  void.  The  particular  state- 
ment of  these  grounds  being  repeated  in  a  later  motion  for 
a  directed  verdict  of  acquittal,  to  which  we  shall  again  refer, 
they  are  here  omitted.  The  demurrer  was  overruled,  and 
the  trial  proceeded.  At  the  close  of  the  evidence,  the  de- 
fendant moved  for  a  directed  verdict  in  his  favor,  for  the 
following  reasons,  which  we  quote  from  the  printed  abstract : 

"1.  Because  the  law  under  which  this  indictment  is 
found  is  unconstitutional  and  repugnant  to  the  Constitu- 
tion of  Iowa,  in  that  it  violates  the  provisions  of  Section  6 
of  Article  1  of  the  Constitution  of  this  state,  for  the  rea- 
son that  the  law  is  not  uniform  in  its  operation,  and  the 
classification  adopted  by  the  legislature  is  arbitrary  and* 
based  on  no  valjd  and  suftioient  reason,  and  the  same  is 
class  legislation  and  not  uniform  and  equal  in  its  operation. 

**2.  The  said  law  deprives  the  defendant  of  his  prop- 
erty and  liberty  without  due  process  of  law,  and  the  same  is 
repugnant  to  the  provisions  of  the  Constitution  of  Iowa. 

"3.  The  law  under  which  this  indictment  is  found  is 
in  violation  of  and  repugnant  to  Section  1  of  the  Four- 
teenth Amendment  to  the  Constitution  of  the  United  States 
for  the  reason  that  said  law  creates  a  monopoly  and  preju- 
dices the  privileges  and  immunities  of  the  defendant  and  de- 
nies this  defendant  the  equal  protection  of  the  law. 

"4.  For  the  reason  that  the  law  under  which  this  in- 
dictment is  brought  deprives  the  defendant  of  his  property 
without  due  process  of  law  and  compels  this  defendant  to 
surrender  his  money  to  some  veterinarian  without  any  op- 

Vol.  183  lA.— 59 
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portunity  for  a  hearing  as  to  the  amount  of  charges  which 
the  veterinarian  shall  make,  and  without  any  method  of 
proving  the  soundness  of  the  horse  in  any  other  manner 
than  the  arbitrary  pi*ovision  provided  in  the  law  that  he 
must  have  an  aflSdavit  of  some  veterinarian,  and  for  the  rea- 
son that  the  law  provides  no  method  in  which  the  soundness 
of  the  horse  op  stallion  may  be  determined  except  the  arbi- 
trary one  of  referring  it  to  a  veterinarian  who  comes  under 
the  terms  and  provisions  of  the  law.  Also  for  the  reason 
that  the  law  fails  to  provide  an  opportunity  for  the  defend- 
ant to  be  heard  either  as  to  the  actual  soundness  of  his 
horse  in  case  of  an  arbitrary  refusal  of  any  veterinarian  to 
make  the  necessary  affidavit  requii-ed  by  this  law,  and  pro- 
vides no  means  by  which  the  defendant  may  have  a  hearing 
and  provides  for  no  method  or  other  process  by  which  the 
defendant  may  be  protected  and  have  a  hearing  before  any 
court  or  tribunal  upon  the  merits  or  as  to  the  fact  of  the 
soundness  or  unsoundness  of  the  horse  or  stallion. 

"5.  Because  the  law  under  which  this  indictment  is 
found  and  this  case  is  prosecuted  is  unconstitutional  and 
void  for  the  reason  it  is  class  legislation,  that  it  grants  to 
certain  citizens  or  persons  privileges  which  under  the  same 
terms  are  not  granted  to  this  defendant  in  that  it  relieves 
owners  of  stallions  and  jacks  two  years  old  and  under  from 
the  operation  of  the  law,  and  relieves  owners  of  mares  from 
the  provisions  of  the  law  when  the  said  male  animals  and 
mares  are  under  the  same  conditions  and  subject  to  the 
same  reasons  which  apply  to  a  stallion  or  jack  over  two 
years  old  owned  by  the  defendant. 

"6.  Because  the  law  makes  unjust  and  unequal  dis- 
tinction between  owners  of  male  animals  of  the  horse  kind 
and  owners  of  bulls  and  boars  and  other  male  animals  that 
may  be  offered  for  service  or  sale,  and  the  classification  is 
arbitrary  and  puts  burdens  upon  owners  of  stallions  that  are 
not  put  upon  owners  of  mares,  boars,  bulls  and  other  male 


May  1918]  State  v.  McGuirb.  931 

animals  offered  for  sale  or  for  service;  that  the  classification 
rests  on  no  manifest  or  reasonable  ground  but  is  arbitrary 
and  denies  this  defendant  and  all  others  under  like  condi- 
tion the  same  protection  of  the  law  that  it  affords  to  owners 
of  male  animals  of  other  kinds^  and  for  the  further  reason 
that  as  a  police  regulation  it  is  void  because  it  is  unrea- 
sonable. 

"7.  That  Section  2341-q  of  the  Supplement  to  the  Code 
of  Iowa  being  Section  8  of  Chapter  100  of  the  Acts  of  the 
34th  General  Assembly  as  amiended  by  Chapter  188  of  the 
Acts  of  the  35th  General  Assembly,  is  invalid  and  repugnant 
to  the  Constitution  in  that  it  violates  the  provisions  of  Sec- 
tion 19  of  Article  1  of  the  Constitution  of  the  state  of  Iowa, 
the  effect  of  such  law  being  imprisonment  of  the  defendant 
for  debt. 

"8.  The  said  law  under  which  this  indictment  is  found 
is  unconstitutional  in  that  it  violates  the  provisions  of 
Section  7,  Article  VII  of  the  Constitution  of  the  State  of 
Iowa." 

The  motion  to  direct  a  verdict  having  been  denied,  the 
cause  was  submitted  to  the  jury,  which  found  the  defend- 
ant guilty  as  charged,  and  the  court  entered  judgment  there- 
on^ imposing  upon  him  a  fine  of  |25  and  costs.  The  de- 
fendant appeals. 

The  sole  question  upon  which  the  appeal  is  presented 
to  this  court  is  the  alleged  invalidity  of  the  act  which  de- 
fendant stands  convicted  of  violating.  The  statmte  re- 
ferred to,  Section  2341-f,  Code  Supplement, 
■  AL  LAW :  *  1913,  provides  that  no  person  shall  offer  for 
animal  regis-       public  servico  in  this  State  as  registered, 

tration.  07 

any  stallion  or  jack  over  two  years  old,  un- 
til he  shall  have  caused  the  name,  age,  color,  and  pedigree  to 
be  enrolled  by  the  secretary  of  the  state  board  of  agricul- 
ture, and  shall  have  procured  from  him  a  certificate  of  such 
enrollment.     There  are  other  provisions  of  the  chapter  re- 
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specting  the  duties  of  the  owners  of  such  animals,  to  which 
provisions  counsel  have  made  reference  in  making  their 
record  and  arguments;  but  they  are  n6t  involved  in  the 
charge  made  against  the  defendant.  The  one  thing  alleged 
against  him  is  that  he  offered  a  certain  designated  stallion 
for  public  service  without  enrolling  him,  and  without  pro- 
curing a  certificate  of  such  enrollment,  as  this  law  requires. 
It  is  not  argued  that  defendant  is  not  guilty  if  the  law  be 
valid ;  and,  unless  we  are  to  hold  the  law  unconstitutional, 
there  is  nothing  to  do  but  aflSrm  the  judgment  appealed 
from. 

Stated  in  var^'ing  forms  of  expression,  the  argument  ad- 
vanced by  counsel  narrows  down  to  the  single  proposition 
that  the  statute  violates  the  constitutional  inhibition  against 
class  legislation.  It  is  argued  and  repeated  that,  to  be 
valid,  the  law  should  be  made  to  apply  to  the  owners  of  all 
domestic  animals;  that  it  is  just  as  important  that  the  pub- 
lic be  protected  against  fraud  or  imposition  with  respect  to 
homed  cattle  as  it  is  with  respect  to  horses;  and  that  to 
cast  such  a  burden  upon  the  owners  of  horses  and  not  upon 
the  owners  of  cattle  is  an  unfair  and  unreasonable  discrim- 
ination. 

To  so  hold  is  to  go  far  beyond  any  rule  or  doctrine  an- 
noxmced  or  approved  by  any  of  our  courts,  state  or  Federal. 
True,  the  legislature  may  not  discriminate  between  persons 
doing  business  of  the  same  kind  and  under  the  same  circum- 
stances, but  it  may  discriminate  between  different  kinds  of 
business,  requiring  a  license  in  the  one  instance  and  not  in 
the  other,  or  impose  restrictions  and  regulations  in  the  one 
and  not  in  the  other.  lotva  M,  T.  Ins,  Assn.  v.  Oilbertson, 
129  Iowa  658;  Brady  v,  Mattern,  125  Iowa  158.  Equal  pro- 
tection is  not  denied  if  all  persons  subject  to  the  statute  are 
treated  alike  under  like  circumstances.  Sisson  v.  Board 
of  Supervisors^  128  Iowa  442.  The  only  limit  put  upon  leg 
islative  discrimination  is  that  it  shall  not  be  arbitrarilv  ex- 
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ercised.  There  is  no  such  likeness  between  the  keeping^ 
breeding,  and  rearing  of  horses,  and  the  keeping,  breeding, 
and  rearing  of  cattle  or  sheep  or  swine  or  other  distinct 
species  of  domestic  animals,  that  the  legislature  may  not 
regulate  one  and  leave  the  others  unregulated,  or  may  not 
provide  varying  I'egulations  for  each.  Indeed,  it  would 
seem  obvious  that  a  classification  based  upon  the  ineradica- 
ble distinction  between  the  different  species  of  animals  and 
the  different  purposes  for  which  they  are  kept,  owned,  and 
used,  is  a  natural  and  proper  one.  It  may  be  true,  as  coun- 
sel say,  that,  in  the  judgment  of  counsel  and  many  others, 
a  regulation  applying  to  cattle  is  of  equal  importance  with 
one  applying  to  horses;  but  we  think  that  is  not  the  test. 
In  the  very  nature  of  things,  legislation  of  a  constructive 
character  must  proceed  step  by  step.  The  order  in  which 
measures  for  the  advancement  of  public  welfare  shall  be 
adopted  rests  primarily  with  the  law-making  branch  of  the 
government,  and  a  very  large  proportion  of  all  our  statiites 
involve,  to  some  greater  or  less  extent,  an  exercise  of  the 
legislative  power  of  classification.  This  state,  as  well  as 
many  others,  has,  in  recent  years,  enacted  regulations  of 
more  or  less  stringent  character  with  special  reference  to 
the  manufacture  and  sale  of  dairy  products.  Can  it  be  said^ 
that  these  acts  are  unconstitutional  because  there  are  oth- 
er lines  of  food  production,  which  we  think  of  equal  or  great- 
er importance  to  the  public,  left  unregulated?  The  statute 
here  challenged  is,  in  express  terms,  made  applicable  to  all 
persons  of  a  definitely  described  class.  That  class  consists 
of  all  persons  who  offer  to  the  public  the  service  of  stallions 
which  are  described  or  held  out  to  the  public  as  registered 

animals.     It  is  a  matter  of  common  knowl- 
8.  cowsTiTOTioN-     edge  that  the  word  "registered,"  as  applied 

AL    LAW  I 

lraDd'^*ani-^'      to  a  domestic  animal,  means  that  its  purity 
Son. '^^^*^*'*'      ^^  blood,  breeding,  and  pedigree  has  been 

evidenced  by  its  admission  to  registration  or 
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enrollment  in  the  records  kept  by  some  recognized  author- 
ity upon  such  matters.  To  offer  the  sej-vice  of  a  stallion  de- 
scribed as  "registered"  is,  therefore,  a  representation  of  kind 
and  quality  which,  if  false,  tends  directly  to  the  promotion 
of  fraud ;  and  the  evident  purpose  of  the  statute  is  to  pre- 
venjt  such  imposition.  That  this  is  a  legitimate  subject  of 
legislation  can  scarcely  be  questioned ;  and,  as  it  is  made  to 
apply  to  every  member  of  the  described  class,  there  is  no 
unconstitutional  discrimination.  Classification  for  the  pur- 
poses of  legislation  need  not  "depend  upon  scientific  or 
marked  differences  in  things  or  persons  in  their  relations. 
It  suflSces  if  it  is  practical,  and  it  is  not  reviewable  unless 
palpably  arbitrary.''  Orient  Ins,  Go.  v.  Daggs,  172  U.  S. 
557,  562. 

It  is  unnecessarv  to  go  into  any  extended  discussion  of 
the  very  many  authorities  which  sustain  these  views.  They 
are  practically  without  conflict  on  that  subject,  and  none 
to  which  our  attention  has  been,  called  by  appellant  can  be 
considered  as  lending  support,  even  by  inference,  to  the 
proposition  that  the  statute  here  under  consideration   is 

void  as  class  legislation,  or  as  denying  to  the  defendant  that 

* 

equal  protection  of  the  law  to  which  he  is  entitled  under 
the  state  and  Federal  Constitutions. 

The  judgment  of  the  district  court  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Straight  Bros.  Company,  Appellee,  v.  Chicago,  Milwaukee 
&  St.  Paul  Railway  Company^  Appellant. 

LANDLORD  AND  TENANT:     Action  by  Laoicaord  for  Damage  to 

1  bis  Share  of  Bent.  A  landlord  who  leases  on  shares  may  Taain> 
tain  an  action  against  third  parties  for  damages  to  his  share  of 
the  crops;  especially  is  this  true  when  the  action  is  begrun  aft- 
er the  expiration  of  the  lease,  and  after  the  landlord  has  re- 
ceived an  assignment  of  the  tenant's  claim  for  damages. 
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DAMAGES:     Avoidable  Damages — Kon-Keceesity  to  Oommit  Tres- 

2  pass.  The  rule  that  one  may  not  recover  for  avoidable  conse* 
quences  does  not  require  that  the  injured  party  commit  a  tres- 
pass. 

DAMAGES:    Flooding  of  Lands  and  Injury  to  Soil.    "The  difference 

3  between  the  value  of  a  farm  as  an  entirety,  Immediately  before 
and  immediately  after  an  unlawful  flooding/'  which  causes  in- 
jury to  the  soilf  is,  or  may  be,  a  better  measure  of  damages  than 
such  difference  confined  solely  to  the  lands  receiving  the  physi- 
cal injury. 

DAMAGES:     Flooding  of  Lands  and  Injury  to  Crops.     Injury  to 

4  growing  crops,  and  Injury  by  reason  of  inability  to  plant  or 
raise  crops,  caused  by  the  unlawful  flooding  of  lands,  may  very 
properly  be  worked  out  by  determining  the  difference  between 
the  rental  value  of  the  land  for  the  term  in  question,  immedi^ 
ately  before  and  after  the  flooding. 

DAMAGES:     Flexibility  of  Measures.     Principle  recognized  that  it 

5  matters  little  just  what  rule  is  adopted  for  measuring  damages, 
provided  the  jury  can  and  does  thereunder  work  out  substan- 
tially just  compensation. 

DAMAGES:     Doable  Becovery.     Allowing  damages  to  land  which 

6  has,  in  a  sense,  been  permanently  injured  by  reason  of  an  un- 
lawful flooding,  and  allowing  damages  to  growing  crops  and 
damages  by  reason  of  Inability  to  raise  croi)s  on  the  same  land, 
and  by  reason  of  the  same  flooding,  do  not  constitute  or  author- 
ize a  double  recovery. 

WORDS    AND    PHRASES:      ** Value   of   Use"— ''Eental   Value." 

7  "Value  of  use"  of  lands,  and  "rental  value"  of  lands,  are  syn^ 
onymouB  terms. 

DAMAGES:    Injury  to  Leasehold  Interest.    On  the  issue  as  to  the 

8  damages  to  a  leasehold  interest  in  farm  lands  by  reason  of  the 
unlawful  flooding  of  the  land,  evidence  is  admissible  of  the 
usual  crop  yield  and  the  value  thereof  in  the  neighborhood  in 
question. 

Appeal  from  Pocahontas  Dutriot  Court, — D.  F.  Coylb, 

Judge. 

May  20,  1918. 

Action  to  ,  recover  damages  for  overflow.    Trial  to  a 
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jury.     Verdict  aud  judgment  for  plaintiff.     Defendant  ap- 
peals.— Affirmed. 

T,  F.  Lynch  and  Hughes,  Sutherland  d  Taylor,  for  ap- 
pellant. 

Kenyan,  Kelleher,  Price  d  Hmtson,  for  appellee. 

Preston,  C.  J. — The  i)etition  was  filed  in  September, 
1914,  and  is  to  recover  damages  for  flooding  plaintiff's  laud, 
aud  injury  done  to  the  crop  thereon  in  the  year  1913.     Ke- 

ferring  only  to  the  issues  whicli  seem  to  be 

1.  Landlord  and     controlling,  it  is  alleged,  substantially,  that, 

actton  hy  land-  prior  to  the  year  1912.  a  drainage  district 

loi;d  for  damaee  i  ^^  » 

reni.*^  *^*^^        ^^'*^**  established,  and  tile  crossing  plaintiff's 

land  crossed  defendant's  right  of  way;  that 
the  tile  at  that  point  was  22  inches  in  diameter;  that  plain- 
tiff, in  rebuilding  a  bridge  at  said  point,  obstructed  said 
ditch  and  drain  by  driving  through  said  tile  line  four  large 
piling,  each  14  inches  in  diameter,  thereby  obstructing  the 
same  and  reducing  its  efficiency  and  capacity  to  carry  off 
water  from  surrounding  land,  including  plaintiff's;  that  the 
water  was  dammed  up  on  plaintiff's  land,  drowning  out  the 
crops  during  the  season  of  1913;  that,  in  addition  thereto, 
the  flooding  caused  an  accumulation  of  foul  weeds,  caused 
the  land  to  become  sour,  and  resulted  in  permanent  injury 
to  the  land ;  that  for  said  season  plaintiff  had  rented  the 
land  to  one  Johnson  for  a  share  of  the  crop,  two  fifths  of 
such  crop  to  go  to  plaintiff  and  three  fifths  to  the  tenant, 
Johnson.  The  lease  provided,  among  other  things,  that  the 
tenant  was  to  pay  and  deliver  to  plaintiff,  as  rent,  the  two- 
fifths  part  of  all  the  crops;  that  the  small  grain  was  to  be 
threshed  before  November  1st,  and  the  tenant  had  no  right 
to  remove  any  of  the  share  of  the  crops  belonging  to  plain- 
tiff from  the  premises  until  the  division  was  made.  The 
first  count  of  the  petition  asks  damages  for  injury  to  plain- 
tiff's land  and  its  share  of  the  crop.    The  second  count 
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makes  similar  allegations  as  to  the  flooding  of  the  land,  and 
alleges  further,  and  the  proof  shows,  an  assignment  to  plain- 
tiff by  Johnson  of  his  claim  for  damages  against  the  com- 
pany for  the  tenant's  three-fifths  share,— that  the  tenant 
was  in  possession  of  the  lands  for  the  year  1013.  Plaintiff 
asked  $3,000  damages  on  both  counis  of  the  petition.  The 
jury  allowed  |1,750. 

By  an  amendment  to  the  petition,  the  plaintiff  says,  as 
to  the  first  count,  that  50  acres  of  corn  ground  were  un- 
plauted  because  of  the  wrongful  acts  of  the  defendant,  and 
that  about  55  acres  which  were  planted  were  seriously  dam- 
aged, resulting  in  loss  to  plaintiff  on  this  account  of  f  1,200 ; 
that  plaintiff's  oats  crop  was  damaged  fl48;  and  as  to  the 
second  count,  it  is  alleged  that  the  loss  and  injury  to  corn 
croj>  were  f  1,350,  and  loss  and  damage  to  the  oats  crop, 
$222. 

The  answer  is  in  denial,  and  it  says,  further,  as  to  each 
count  of  the  petition,  that  plaintiff  knew  the  situation,  and 
knew  of  the  break  in  the  tile  at  the  time  it  occurred ;  ajid 
that,  by  the  expenditure  of  a  nominal  amount,  it  could  have 
prevented  the  injury,  and  for  that  reason  it  is  not  entitled 
to  recover;  and  further,  that,  if  plaintiff's  premises  were 
flooded  at  all,  it  was  not  due  to  the  breaking  of  any  tile, 
but  to  the  insufficient  drainage  system,  as  constructed  by 
the  drainage  district. 

It  is  stated  by  appellant  in  argument  that  the  princi- 
pal errors  relied  upon  for  a  reversal  have  reference  to  the 
admission  of  testimony,  and  instructions  to  the  jury.  A 
considerable  part  of  the  argument  by  counsel  for  both  sides 
is  in  regard  to  the  question  as  to  whether  plaintiff  can  re 
cover  on  the  first  count,  as  the  owner  of  the  land,  for  in- 
jury to  its  two-fifths  share  of  the  crop.  At  the  close  of 
all  the  testimony,  defendant  moved  the  court  to  withdraw 
from  the  consideration  of  the  jury  any  right  of  the  plaintiff 
to  recover  under  the  first  count  for  alleged  loss  to  crops  or 
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damage  to  crops,  because,  iiuder  the  issues  and  evidence,  it 
is  shown  that  such  were  not  the  property  of  the  plaintiff, 
but,  if  the  property  of  anyone,  the  property  of  the  tenant, 
Johnson.  The  qjiestion  was  not  otherwise  raised  in  the  trial 
court.  The  facts  in  connection  with  the  different  propo- 
sitions will  be  stated  briefly. 

1.  As  to  whether  plaintiff  can  recover  for  its  two- 
flfths  share.  Appellant  concedes,  in  its  reply  argument, 
that  this  question  may  involve  only  a  technical  rule  of 
pleading,  but  that  they  are  entitled  to  have  the  rule  ob- 
served. It  is  conceded  by  appellant  that,  under  the  stat- 
ute, an  action  must  be  maintained  by  the  real  party  in  in- 
terest ;  but  it  contends  that  the  owner  of  the  land  was  not 
the  real  party  in  interest,  as  regards  the  crops  that  were 
growing  upon  the  premises,  and  that  the  tenant  was  the 
only  person  entitled  to  sue  on  account  of  their  injury  or 
destruction.  Appellee  concedes,  as  we  understand  it,  that 
this  is  the  rule  in  some  cases,  but  insists  that,  where  the 
crop  is  to  be  raised  by  the  tenant  on  shares,  the  rule  does 
not  apply,  and  that  this  is  especially  so  since  the  suit  was 
not  brought  until  after  the  tenant's  lease  had  expired,  and 
the  tenant  has  assigned  to  the  landowner  the  damages  to  his 
share  of  the  crop;  and  they  say  that,  under  such  circum- 
stances, the  tenant  could  have  no  interest  in  the  two-fifths 
share  that  would  go  to  the  landowner.  It  may  be  possible 
that  it  could  be  worked  out  by  the  tenant's  suing  as  trustee 
for  the  owner  of  the  land  as  to  the  landlord's  share;  but  it 
seems  to  us  that  this  would  be  an  awkward  way  to  go  at  it, 
and  that  such  circumlocution  is  wholly  unnecessary,  as  ap- 
plied to  the  facts  in  this  case.  Appellant  cites,  on  this 
point,  Drake  v.  Chnoago,  R,  L  &  P.  R,  Co.,  70  Iowa  59 ;  Toirn- 
send  d  Knapp  v.  Isenberger,  45  Iowa  670 ;  Rees  v.  Baker ^  4 
G.  Greene  461;  Blake  v.  Coats,  3  G.  Greene  548;  Altcood  r. 
Ruckman,  21  111.  200;  Baltimore  d  0.  S.  W.  R.  Co.  t?.  Stew- 
art,  128  111.  App.  271,  274. 
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Appellee  cites  at  this  point,  in  support  of  its  conten- 
tion that  plaintitf  is  the  real  party  in  interest  and  entitled 
to  prosecute  the  action  under  a  share  rent  lease,  Riddle  v, 
Dow,  98  Iowa  7;  Blumk  v.  Vhicago  d  N.  W.  R.  Co.,  142  Iowa 
U6;  Niagara  Oil  Co.  v.  Ogle,  177  Ind.  292  (98  N.  E.  60); 
Oulf,  C.  d  &.  F.  R.  Co.  V.  Caldwell,  (Tex.  Civ.  App.)  102 
8.  W.  4G1;  Fuhrmari  v.  Intenor  Warehottse  Co.,  64  Wash. 
159  (116  Pac.  666) ;  Doke  v.  Trinity  d  B.  V.  R.  Co.,  60  Tex. 
Civ.  App.  106  (126  S.  VV.  1195) ;  24  Cyc.  14.68. 

We  shall  not  attempt  a  review  of  all  these  cases,  but 
content  ourselves  by  referring  to  some  of  them,  and  our 
conclusion  that  appellee^s  cases,  under  the  facts  of  the  in- 
stant case,  are  controlling. 

It  is  true,  as  contended  by  appellant,  that,  in  the  Drake 
case,  supra,  it  was  said  that  a  landlord  has  no  such  interest 
in  the  growing  crops  of  his  tenant  as  to  enable  him  to  main- 
tain  an  action  against  a  person  who  injures  the  crop,  and  in 
the  Townsend  v.  Isenherger  case,  supra,  it  was  said  that  the 
share  of  the  crops  reserved  by  the  lease  to  the  landowner  is 
to  be  regarded  as  rent.    But  these  cases  are  distinguished 
in  some  of  our  later  cases.     It  should  be  borne  in  mind,  we 
think,  that,  in  the  instant  case,  there  is  no  question  of  the 
right  of  possession  of  the  crops  grown  on  the  leased  prem- 
ises, such  as  might  arise  in  a  controversy  between  the  land- 
lord and  tenant.     Under  such  a  lease,  there  is  no  liability 
on  the  tenant^s  part  to  the  landlord  for  the  share  which  the 
landlord  would  have  received  had  the  defendant  not  flooded 
the  land;  the  tenant  has  not  agi*eed  to  pay  the  rent  in 
money,  nor  is  he  obligated  or  bound  to  deliver  any  grain  or 
other  crops  which  he  was  prevented  from  growing  by  the 
alleged  wrong  of  the  defendant.    The  cases  are  referred  to 
iu  Riddle  v.  Doio,  iBupra,  where  it  is  said : 

"It  is  undoubtedly  true  that  the  authorities  generally 
hold  that,  where  a  tenant  on  shares  has  exclusive  posses- 
sion of  the  leased  premises,  the  legal  title  to  the  entire  crop 
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grown  thereon  and  the  right  to  possess  it  are  vested  in  him 
until  the  share  which  is  to  be  delivered  as  rent  is  separated 
from  the  remainder  of  the  crop ;  and  some  authorities  hold 
that  such  ownership  is  exclusive.  It  will  be  found,  how- 
ever^ that;  in  most  cases  of  that  character^  the  landlord^  or 
person  claiming  through  him,  was  endeavoring  to  assert  a 
right  of  possession  as  against  the  tenant  before  a  division 
of  crops  had  been  made,  or  that  there  had  been  a  conveyance 
of  the  land  before  a  maturity  of  the  crops,  and  a  claim 
made  that  the  landlord's  share  did  not  pass  by  the  con- 
veyance. But  the  rules  which  control  in  such  cases  are  not 
applicable  to  this  case." 

The  Riddle  case  was  a  garnishment  case,  where  it  was 
held  that  a  mortgage  by  a  lessor  upon  his  share-rent  inter- 
est in  the  crop  was  paramount  to  a  garnishment  of  the 
tenant.  In  that  case,  in  speaking  of  the  Townsend  v,  Isen- 
herger  case,  the  court  said  that  what  was  said  in  regard 
to  the  ownership  of  the  tenant  was  designed  to  show  that 
the  rent  had  not  accrued,  and  was  not  payable  until  after 
the  purchaser  at  the  sheriff's  sale  had  acquired  title  to  the 
land;  hence  that  the  case  was  controlled  by  the  rules  that 
rent  reserved  by  lease,  not  accrued,  passes  by  a  convey- 
ance of  the  land,  and  that  a  purchaser  under  execution 
sale  is  entitled  to  the  rent  accrued  or  falling  due  after  ihi- 
execution  of  the  sheriff's  deed.  And,  in  referring  to  Drake 
V.  Chicago,  R.  I.  d  P.  R.  Co,,  supra,  it  was  said : 

"But  the  nature  of  the  landlord's  claim  to  the  crops 
in  that  ^case  is  not  shown.  The  point  was  decided  with- 
out discussion  by  the  court,  apparently  on  the  authority  of 
Townsend  v^  Isenlerger.  The  case  c(jnnot,  therefore,  be  re- 
garded as  in  conflict  with  the  views  we  now  express." 

It  was  further,  said,  in  the  Riddle  case,  after  reviewing 
the  authorities : 

"But  it  was  not  said  that  the  interest  of  the  landlord 
in  the  crops  raised,  was  no  more  than  it  would  have  been 
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had  the  rent  been  payable  in  money.  In  no  case  which  has 
been  called  to  our  attention  Jias  a  share  of  the  crop  to  be 
delivered  as  rent  been  treated,  in  all  respects,  as  though  it 
were  money  rent.  That  it  should  not  be,  is  clear,  on  prin- 
ciple. When  rent  is  to  be  paid  in  money,  the  obligation 
of  the  tenant  is  discharged  by  the  payment  of  the  speci- 
fied amount  of  money,  from  whatever  source  obtained ;  and, 
if  a  share  of  the  crop  to  be  grown^  or  its  equivalent,  is  to 
be  paid  as  rent,  the  requirements  qf  the  lease  will  be  sat- 
isfied by  the  deliveiy  of  the  share  itself,  or  by  delivering 
an  equivalent — as  crops  of  a  kind  and  quality  equal  to  the 
share  designated.  But  when  the  rent  is  to  be  paid  by  de- 
livery of  a  share  of  the  crop  raised  on  the  leased  premises, 
and  no  option  is  given  to  deliver  an  equivalent,  the  obli- 
gation of  the  tenant  can  be  satisfied  only  by  a  delivery  of 
the  specified  share  of  the  crops  grown  on  the  leased  prem- 
ises. Nor  can  he  be  compelled  to  pay  anything  but  the 
stipulated  share,  unless  he  fails  to  deliver  it  according  to 
the  terins  of  his  contract.  *  *  *  It  was  intimated,  how- 
ever, in  Parker  v.  Oarriso^i,  61  111.  250,  that  the  delivery  of 
a  share  of  grain  reserved  as  rent  might  be  enforced  as  the 
execution  of  a  trust.  In  that  case,  the  tenant  had  agreed 
to  deliver  as  rent,  one  half  of  the  crops  which  he  should 
raise  on  tlie  leased  premises;  but  it  was  to  be  paid  in  corn. 
He  refused  to  <ieliver  the  stipulated  share,  and  did  not  sep- 
arate it  from  the  remainder  of  the  crop,  but  intended  to 
sell  all  of  it.  He  was  enjoined  from  selling  or  otherwise 
disposing  of  the  grain  at  the  suit  of  the  landlord.  The 
court  said  that  the  landlord  had  an  interest  in  the  com; 
that  *it  justly  and  equitably  belongs  to  him;'  that  'the  de- 
fendant.  Garrison,  had  received  from  him  the  entire  con- 
sideration of  it,  *  *  *  and  it  was  his  plain  duty  to 
deliver  the  com  to  the  complainant.'  That  case  is  an  au- 
thority for  the  theory  that  the  landlord  has  an  interest  in 
the  crop  which  he  is  to  have  a  share  of  as  rent,  before  a  di- 


.^ 
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vision  is  made,  which  is  more  than  a  mere  right  to  a  land- 
lord's lien,  and  which  the  courts  will  protect.  It  should  be 
remembered,  in  this  connection,  that  the  rule  that  the  legal 
title  to  crops,  a  share  of  which  is  to  be  delivered  as  rent, 
and  the  right  to  their  exclusive  possession,  are  in  the 
tenant  until  a  separation  and  delivery  of  the  i*ent  share, 
is  fully  recognized  by  the  Supreme  Court  of  Illinois  [citing 
cases]." 

In  the  case  of  Niagara  Oil  Co.  v.  Ogle,  supra,  the  Su- 
pi*eme  Court  of  Indiana  held  that: 

"While  growing,  both  landlord  and  tenant  had  an  inter- 
est in  the  crops,  and  both  would  be  entitled  to  damages  for 
their  injury  or  destruction,  «  ♦  ♦  whether,  at  the  time 
this  suit  was  commenced,  the  landlord  and  tenant  owned 
the  crops  as  tenants  in  common,  or  whether  they  were  in 
possession  of  the  tenant  under  contract  for  the  delivery 
of  one  half  thereof,  in  the  bushel  or  by  weight,  to  the  land- 
owner for  rent,  when  harvested,  or  whether  they  had  been, 
when  the  action  was  commenced,  divided  in  equal  shares 
between  landlord  and  tenant,  would  not  affect  the  landlord's 
right  to  an  action  for  damages  for  injury  by  a  third  person 
to  the  same.  No  right  of  possession  of  crops  is  here  in- 
volved. The  relief  prayed  is  for  damages  for  injury  to  a 
specific  property,  and  such  relief  will  not  be  denied  simply 
because  a  third  party  may  be  in  the  rightful  temporary  pos- 
session thereof.  No  question  is  raised  here  concerning  a  de- 
fect of  parties  plaintiff;  and  certainly,  in  the  absence  of 
such  objection,  the  landlord,  though  the  owner  of  the  un- 
divided half  only  of  the  crops,  may,  alone,  maintain  an  action 
for  such  damages  as  he  may  have  sustained  by  the  injury 
[citing  cases]." 

The  other  cases  cited  sustain  the  proposition.  The  case 
of  Doke  V,  Trinity  R,  Co.,  supra,  was  a  case  to  recover  dam- 
ages for  injury  to  crops  from  an  overflow  of  the  land.  We 
shall  not  further  discuss  them.    In  this  case  the  lease  had 
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expiried;  the  tenant  had  assigned  his  interest  or  share  to 
plaintiff;  he  might  not  be  disposed  to  employ  counsel  and 
incur  expense  to  sue  for  his  landlord. 

In  Minneapolis  Iron  Store  Co.  t?.  Branum,  (N.  D.)  162 
N.  W.  543,  at  552,  it  was  held,  citing  numerous  cases,  that, 
under  a  lease  similar  to  that  in  the  instant  case,  the  owner 
of  the  land  and  the  tenant  are  tenants  in  common  of  the 
crop^.  See,  also,  Doke  v.  Trinity  R.  Co,,  supra,  where  it 
wa*j  said  that  this  is  in  accord  with  the  great  weight  of 
authority. 

We  are  of  opinion  that  the  court  did  not  err  in  over- 
ruling the  defendant's  motion  to  direct  a  verdict  as  to  this 
first  count. 

2.  As  to  the  questions  of  fact  whether  the  piling  driven 
by  defendant  obstructed  the  flow  of  water,  and  the  condi- 
tion  of  the  crop  and  land  when  the  injury  occurred,  these 
and  other  questions  were  questions  for  the  jury,  and  have 
suflScient  support  in  the  testimony.  We  shall  not  set  out 
the  evidence. 

3.  As  to  defendant's  claim  that  plaintiff  could  have, 
by  the  expenditure  of  a  nominal  amount,  prevented  in- 
jury, it  is  to  be  said  that  the  court  withdrew  that  issue 

from   the  jury  upon  its  own  motion,  and 
*  avoidable' dam-    stated  as  reasons  therefor: 

ages :    non-nec- 
essity to  com-  "That  the  burden  of  proof  is  upon  de- 
mit  trespass. 

fendant,  and  there  is  no  evidence  to  show 
that  the  plaintiff  had  any  right  to  remove  the  posts  [piling] 
which  constituted  the  obstruction,  or  any  right  to  change 
the  course  of  the  drain  across  which  the  posts  or  piling 
wore  placed,  the  drain  being  a  large  drain  and  under  the 
control  of  public  authorities;  and  for  the  further  reason 
that  there  is  no  evidence  to  show  that  the  obstruction  was 
discovered  in  time  to  avoid  all  the  damage,  but  on  the  con- 
trary, the  evidence  shows  that  the  water  had  accumulated 
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and  a  part  of  the  damage  had  occurred  before  the  obstruc- 
tion was  discovered." 

We  think  the  court  was  right  about  this.  Appellant 
seems  to  rely  on  4  Sutherland  on  Damages  (3d  Ed.),  3079, 
to  the  effect  that,  if  plaintiff  has  access  to  the  nuisance,  or 
the  means  or  opportunity  of  avoiding  or  mitigating  the  in- 
jury it  causes,  it  is  his  duty  to  abate  it,  or  to  take  proper 
steps  to  lessen  the  damage;  but  the  same  authority  holds 
that  the  fact  that  plaintiff  might  have  abated  the  nuisance 
caused  by  obstructing  the  ditch,  but  did  not,  it  being  nec- 
essary to  go  upon  defendant's  land  for  that  purpose,  will  not 
affect  his  right  of  action  or  the  damages. 

As  to  the  other  defense,  that  the  drainage  system  was 
insufficient,  this  seems  not  to  be  seriously  relied  upon  by  ap- 
pellant in  argument.  At  any  rate,  the  jury  was  told  that 
there  could  be  no  recovery  unless  there  was  a  finding  that 
defendant  had  obstructed  the  flow  of  water,  and  the  jury 
was  limited,  in  the  allowance  of  damages,  to  such  as  were 
occasioned  by  the  acts  of  the  defendant. 

4.  The  next  point  argued  is  in  regard  to  the  instruc- 
tions as  to  measure  of  damages,  and  the  admission  of  evi- 
dence in  reference  thereto.     Under  the  evidence,  the  jury 

could  have  found  that  the  obstruction  was 
3.  Damages  :  placed  in  the  tiling  early  in  April,  1913.    The 

flooding  of  lands   *  o  ^  r-       7 

Sou  ^"^"""^  *°      tenant  sowed  his  oats,  about  25  acres,  about 

April  8th.  At  that  time,  the  water  drained 
off  the  land,  and  there  was  no  standing  water.  The  heavy 
rainfall  was  about  May  12th.  Prior  thereto,  the  tenant  had 
plowed  about  60  acres  of  land,  and  about  23  acres  had  been 
plowed  the  previous  autumn.  The  ground,  prior  to  the  rain, 
was  dry  enough  for  plowing.  Sixtj''  acres  had  been  planted 
to  com :  if  there  had  been  no  obstruction  and  no  flooding, 
50  acres  more  of  land  could  and  would  have  been  plowed  and 
planted  to  com.  The  60  acres  which  were  planted  in  corn 
were  finished  June  10,  1913.    But  for  the  obstruction,  it 
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could  and  would  have  been  planted  considerably  earlier 
than  that.  Because  of  the  late  planting,  the  com  did  not 
mature,  and  half  of  the  60  acres  was  so  wet  that  it  was  ren- 
dered unfit  for  crops.  There  were  165  acres  in  the  farm,  less 
the  amount  taken  out  on  account  of  a  public  road.  There 
was  evidence  as  to  the  yield  of  corn  and  oats  on  similar  land, 
and  the  value  thereof.  Evidence  was  introduced  as  to  the 
reasonable  value  for  the  use  of  the  farm  before  and  after 
the  flooding.  The  jury  could  have  found,  also,  from  the  evi- 
dence, that  the  permanent  eflPect  of  the  flooding  on  the  land 
was  that  the  ground  was  made  sour,  foul  weeds  grew,  and 
that  alkali  was  brought  out  on  the  low  lands  as  a  result  of 
the  flooding.  The  instructions  as  to  the  measure  of  dam- 
ages are  criticised.  The*  damages  claimed  in  the  first  count 
of  tlie  i>etition  involve  different  elements:  that  is,  damage 

to  the  land  itself,  and  the  damage  to  plaintiff's  share  of  the 

• 

crop.    Appellant  contends,  first,  that  Instruction  No.  5,  re- 
lating to  the  first  count,  is  erroneous,  in  that  it  allowed 
damages  on  the  basis  of  the  whole  farm,  when  it  should 
have  confined  plaintiff  to  its  recovery  for  the  area  actually 
flooded;  and  cites  Thompson  v,  Illinois  Cent.  R.  Co.,  (Iowa) 
153  N.  W.  174   (not  officially  reported).     But  a  rehearing 
was  granted  in  that  case,  and  the  second  opinion  is  found 
in  177  Iowa  328,  where,  at  page  332,  the  rule  is  given  which 
conforms  to  the  fifth  instruction,  the  first  part  of  which, 
relating  to  the  permanent  damage,  reads  substantially  thus: 
That,  if  the  jury  should  find  plaintiff  entitled  to  damage 
because  the  water  made  the  land  sour,  etc.,  they  should 
allow  as  damages  therefor  the  difference  between  the  value 
of  the  land  immediately  before  the  water  accumulated  on 
the  land  and  its  value  immediately  afterwards,  excluding 
any  consideration  of  the  crops  as  an  element  of  value. 

The  remainder  of  Instruction  5,  as  to  the  other  ele- 
ments of  damage,  reads  substantially  this  way:  That,  if 
the  jury  should  find  for  plaintiff,  and  that  the  act  of'de- 

Vol.  183  lA.— 60 
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fendant  prevented  the  tenant  from  planting 

*'  floodto"1)f  lands  ^^^"  ^^  some  of  the  land,  or  damaged  any 

cropg!"^"'^  *°     ^^^  ^^*  ^^*®  planted,  the  jury  should  allow, 

as  damages  therefor,  the  difference  between 
the  value  of  the  leasehold  interest  of  the  tenant — in  other 
words,  the  difference  between  the  value  of  the  use  of  the 
premises  for  the  term  of  the  lease — immediately  before  the 
damage  occurred,  and  the  value  of  the  same  immediately 
after  it  occurred,  taking  into  consideration,  the  right  of  the 
tenant  to  grow  and  mature  the  crop,  and  the  right  of  plain- 
tiff to  have  two  fifths  of  the  crop  as  rent.,  and  allowing  plain- 
tiff only  two  fifths  of  the  said  difference,  not  allowing  more 
for  any  part  or  element  of  the  damage  than  is  claimed 
therefor.  Appellant's  complaint  of  this  is  that  the  damages 
for  injury  to  premises  before  the  crops  are  planted  must  be 
recovered  on  the  basis  of  injury  to  the  land  itself, — that  is, 
the  difference  in  the  value  of  the  land  before  and  after  the 
injury,  where  permanent  injury  is  claimed ;  and  in  support 
of  this,  it  cites  Drake  v.  ChU^ago,  R,  T.  d  P.  R,  Co.,  63  Iowa 
302;  Jefferis  v,  Chicago  d  N.  W.  R.  Co.,  147  Towa  124; 
Sullen 8  V.  Chicago,  R.  I.  d  P.  R.  Co.,  74  Iowa  659;  Harvey 
V.  Mason  City  d  Ft,  D.  R.  Co.,  129  Iowa  465 ;  and  some  au- 
thorities fi-om  other  jurisdictions.    It  is  per- 

fj    Damages  * 

'  flexibility*  of       haps  truQ  that  the  damage  in  the  instant 

measures.  j 

case  could  have  been  worked  out  in  that 
way ;  but  we  have  said  that  the  rule  for  the  measure  of  dam- 
ages in  a  given  case  is  often  one  of  difficulty,  and  that  it 
frequently  happens  that  one  of  two  or  three  rules  would  be 
effective,  the  purpose  of  the  law  being  to  give  compensa- 
tion. We  have  seen  that  the  court  gave  the  coirrect  rule  as 
to  the  permanent  damage  to  the  land,  and  it  has  been  held 
that  the  measure  of  damages  to  a  leasehold  is  the  difference 
in  its  value  before  and  after  the  overflow.  Bhmek  v.  CM- 
cago  d  N.  W,  R.  Co.,  142  Iowa  146.  In  that  case  it  was  said 
that,  obviously  enough,  the  rule  of  rental  value  must  gov- 
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em  in  cases  presenting  no  more  than  an  injury  and  damage 
to  growing  crops.  If  the  thing  destroyed,  although  it  is  a 
part  of  the  realty,  had  a  value  which  could  be  accurately 
measured  and  ascertained  without  reference  to  the  soil  on 
which  it  stands,  or  out  of  which  it  grows,  the  recovery  may 
be  the  value  of  the  thing  thus  destroyed.  This  was  the  rule 
given  in  the  instiniction.  It  is  true  that  a  part  of  the  land 
was  not  put  in  at  all,  and  we  think  it  is  not  a  case  where 
it  was  necessary  to  show  the  cost  of  planting,  working,  and 
harvesting  the  crop.  The  rule  given  by  the  instruction  au- 
thorized the  recovery  for  the  difference  between  the  value 
of  the  leasehold  interest  immediately  before  the  damage  oc- 
curred and  the  value  of  the  same  immediately  after  it  oc- 
curred. It  is  thought  by  appellant  that  the 
'  double  recov-      instruction  allowed  a  double  recovery :  first, 

6ry, 

to  recover  for  damage  to  the  land  itself,  and 
second,  a  recovery  for  the  use  of  the  land.  But  we  think 
the  instruction  is  not  susceptible  of  such  a  construction. 
As  to  the  permanent  damage,  the  instruction  limited  the 
recovery  to  the  damage  to  the  land  itself,  exclusive  of  the 
crop.  As  said,  there  weve  several  different  elements  of  dam- 
age in  the  first  count,  and  we  think  the  instruction  given 
permitted  the  juiy  to  work  out  justice  to  the  parties,  and 
without  prejudice  to  the  defendant. 

Another  complaint  is  made  of  the  wording  of  the  in- 
struction, in  that  it  uses  the  words,  "the  value  of  the  use 

of  the  premises."    Cases  are  cited  from  oth- 

7.  woKDs  AND        er  jurisdictions;  but  there  is  little,  if  any, 

"Jentai  *V'aiuf ••'    difference  in  the  expression,  "value  of  the 

use''  and  "rental  value."  We  have  so  held. 
Alexander  v.  Bishop,  59  Iowa  572,  579;  Leick  v,  Tritz,  94 
Iowa  322. 

Evidence  of  the  usual  crop  yield  and  its  value  is  proper 
and  admissible,  even  though  the  rule  for  determination  of 
measure  of  damages  is  confined,  as  it  was  here,  to  the  value 
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of  the  leasehold.    Jefferis  v.  Chicago  d  N. 
'  injtff^'to*  lease-    ^V-  R.  Co.,  147  lowa  124;  Nelson  v,  Omaha 

hold  interest.       ^   ^,    ^    ^,^    ^    ^^^   ^^^  ^^^^  ^^  ^   ^^^^^  ^ 

Minneapolis  d  St,  L.  R.  Co,,  122  Iowa  32. 

5.  The  seventh  instruction,  as  to  the  measure  of  dam- 
ages, has  reference  to  the  second  count.  It  is  conceded  that 
the  same  rule  was  adopted  by  the  court  as  was  applied  to 
one  of  the  elements  of  damage  in  the  first  count.  So  that 
what  we  have  said  as  to  that  disposes  of  the  seventh  in- 
struction. 

6.  Finally,  it  is  thought  by  appellant  that  the  dam- 
ages allowed  are  excessive.  Defendant  introduced  no  evi- 
dence to  rebut  appellee's  evidence  at  this  point.  The  ar- 
gument is  that  the  court  will  take  judicial  notice  of  the  fact 
that  farm  land  in  Iowa,  such  as  that  flooded,  would  not 
rent,  under  favorable  conditions,  for  |10  an  acre, — that  is, 
that  the  rental  value  or  value  of  the  use  w^ould  not  exceed 
that  amount, — and  that  the  verdict  is  more  than  that  for 
the  entire  farm.  But,  under  the  evidence  and  instructions, 
something  could  have  been  allowed  for  injury  which  was 
more  or  less  permanent,  in  addition  to  the  rental  value. 
T)xe  estimates  of  some  of  the  witnesses  were  that  the  dam- 
ages were  more  than  the  amount  of  the  verdict.  We  are 
not  prepared  to  say  that  the  verdict  has  not  sufficient  sup- 
port in  t'Ee  testimony. 

Our  conclusion  is  that  no  prejudicial  error  appears,  and 
th^  judgment  is,  therefore, — Affirmed. 

Weaver,  Evans,  and  Gaynor,  JJ.,  concur. 
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B.  Agnes  Whalen,  Appellee,  v.  Harry  V.  Smith  et  al.,  Ap- 
pellants. 

ADVERSE  POSSESSION:     Hofitile  Chaxacter  of  Boflsefision— Vacant 

1  laots.  Adverse  possession  results  from  the  act  of  one  who,  in 
good  faith,  and  under  a  deed  supposedly  carrying  title  to  cer- 
tain vacant  lands,  goes  upon  said  land  at  reasonable  intervals* 
marks  its  limits  with  visible  monuments,  clears  it  of  debris  to 
such  limits,  and,  as  occasion  may  require,  asserts  his  full  own- 
ership within  said  marked  limits. 

DEEDS:     Oonstnkction — Deed  to  Lot  Impliedly  Conveying  Vacated 

2  AUey.  Owners  of  lots  who  consent  to  the  vacation  of  an  appur- 
tenant and  separating  alley,  on  the  express  condition  that  such 
vacation  will  carry  to  each  lot  owner  title  to  a  proportionate 
part  of  said  alley,  are  bound  thereby.  It  follows  that  a  subse- 
quent deed  by  one  of  such  owners  for  his  particular  lot  will 
be  construed  as  carrying  title  to  the  grantor's  portion  of  the 
alley,  even  though  the  lot  is  described  by.  its  lot  num*ber  only. 

Appeal  from  Polk  District  Court, — Thomas  J.   Guthrie^ 

Judge. 

May  20, 1918. 

Suit  in  equity  to  enjoin  defendants  from  interfering 
with  plaintiff's  possession  of  certain  real  estate.  There 
was  a  decree  for  plaintiff,  as  prayed,  and  defendants  appeal. 
The  material  facts  are  stated  in  the  opinion. — Affirmed. 

Tomlinson  d  OHmore^  for  appellants. 

Nourse  d  Nourse^  for  appellee. 

Weaver,  J. — In  the  year  1893,  one  Burleigh,  being  the 
owner  of  a  tract  of  land  in  the  city  of  Des  Moines,  platted 
it  into  two  ranges  or  tiers  of  lots,  separated  by  an  alley 
14  feet  in  width.  Among  these  lots,  one  described  as  No. 
9,  being  50  feet  in  width,  and  extending  east  and  west,  was 
bounded  on  the  west  end  by  the  alley  above  mentioned.    On 
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the  opposite  side  of  the  alley,  and  bounding  thereon,  was 
Lot  No.  16,  of  the  same  width.  The  plat  was  duly  exeeule<l, 
acknowledged,  and  recorded,  and  given  the  name  "Sherman 
I'lace."  As  thus  platted,  the  entire  property  was  conveyed 
by  Burleigk  to  a  corporation,  which,  later,  conveyed  it  to 
Hoyt  Sherman.  In  1896,  Sherman,  who  still  owned  most  of 
the  lots,  including  9  and  16,  united  with  all  the  other  own- 
«rs  of  lots  in  Sherman  Place  in  a  petition  to  the  city  coun- 
cil "to  declare  vacated,  and  all  rights  of  the  city  of  Des 
Moines  annulled  in  and  to,  all  of  said  alley  lying  between 
Lots  1,  2,  a,  4,  7,  8,  and  9  upon  the  east,  and  Lots  24,  23,  22, 
21,  18,  17,  and  16  upon  the  west,  and  the  title  of  the  same 
merged  into  that  of  said  abutting  lots."'  Thereafter,  the 
city  council,  by  ordinance  duly  enacted,  ordered  the  vaca- 
tion of  the  alley  as  prayed.  Hoyt  Sherman  died  in  1904; 
and,  in  the  course  of  the  settlement  of  his  affairs,  the  court 
ordered  the  executors  of  his  will  to  sell  said  lots.  •  On  Feb- 
ruary 16,  1906,  the  executors,  by  their  agent,  one  McCutch- 
en^  entered  into  a  contract  with  plaintiff  to  sell  and  con- 
vey to  her  Lot  No.  9,  Sherman  Place,  and  to  make  con- 
veyance as  soon  as  the  deal  wais  api^roved  by  the  court. 
This  agi'eement  was  evidenced  by  a  writing,  stating  the 
terms  of  sale,  and  including  a  stipulation  that  "the  pur- 
chaser is  to  be  given  possession  of  the  full  lot."  Pursuant 
to  this  agreement,  the  executors,  on  May  9,  1906,  executed 
and  delivered  their  deed  for  Lot  9  to  the  plaintiff,  who  still 
holds  the  title  so  conveyed.  It  is  the  plaintiff's  claim  that 
the  property  so  jjurchased  by  her,  though  described  in  the 
deed  as  Lot  9,  included,  and  was  intended  to  include,  not 
only  the  area  of  Lot  9,  as  originally  platted,  but  also  on< 
half  the  width  of  the  vacated  alley  abutting  thereon.  In 
pursuance  of  such  purchase  and  understanding,  and  under 
claim  of  right  so  founded,  she  alleges  that,  immediately 
upon  acquiring  said  property,  she  took  actual  possession 
thereof,  including  the  east  one  half  of  the  vacated  alley 
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abutting  on  Lot  9,  and  for  more  thaja  10  years  maintained 
such  possession  openly,  exclusively,  and  adversely  to  the 
claims  of  all  other  persons.  In  August,  1916,  the  defend- 
ants, claiming  title  in  themselves,  sought  to  exclude  the 
plaintijQ^  from  the  east  half  of  said  alley,  and  thereupon  she 
brought  this  action,  alleging  her  superior  and  exclusive  title 
and  right  thereto,  and  asking  that  the  defendants  be  en- 
joined from  disturbing  her  in  her  enjoyment  of  the  rights  so 
acquired.  The  defendants  deny  the  petition,  and  assert 
their  own  exclusive  right  to  the  vacated  alley  to  its  entire 
width,  and  ask  that  the  title  be  quieted  in  them  against  the 
plaintiff.  The  trial  court,  having  heard  the  evidence  offere<i 
by  the  respective  parties,  found  for  the  plaintiff,  and  the  de- 
fendants appeal. 

The  original  platting  of  the  property  and  the  subse- 
quent vacation  of  that  part  of  the  alley,  at  the  time  and  in 
the  manner  alleged,  are  not  made  a  matter  of  dispute.  It  is 
the  position  of  the  appellants,  however,  that  the  effect  of  the 
vacation  of  the  alley  was  not  to  vest  the  title  in  equal  pro- 
portions in  the  owners  of  the  abutting  lots,  under  the  pro- 
visions of  Code  Section  919,  but  to  take  away  the  easement 
in  the  alley  which  had  been  made  appurtenant  to  such  lots 
by  the  original  dedication,  and  to  restore  the  entire  unin- 
cumbered title  to  such  alley  to  Hoyt  Sherman,  from  the 
trustees  of  whose  estate  defendants  allege  they  have  ac- 
quired title  by  quitclaim  deed.  Defendants  claim  first  to 
have  acquired  title  to  Lot  16,  with  other  lots  on  the  west 
side  of  the  vacated  alley,  in  the  summer  of  1916.  Their 
deeds  to  these  lots  are'  not  shown  in  the  record,  but  it  seems 
to  be  assumed  in  argilment  that  they  were  from  the  trus- 
tees of  the  Sherman  estate,  and  we  will  so  consider  it.  Evi- 
dently, this  conveyance,  like  that  made  the  plaintiff,  con- 
tained no  express  mention  of  the  alley,  but  simply  described 
the  lots  by  number.  Defendants  then  sought  to  procure  a 
deed  expressly  conveying  (he  alley.    One  Oleson  had  acted 
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as  agent  for  the  trustees  in  selling  the  lots,  and  with  him 
appellants  say  they  made  a  deal  by  which,  for  the  considera- 
tion of  one  dollar,  to  be  paid  to  the  trustees,  who  alone  could 
have  any  shadow  of  title  to  the  alley  (if  such  title  had  not 
already  vested  in  the  lot  owners),  they  would  quitclaim  to 
the  defendant;  and  at  the  same  time,  and  as  a  further  con- 
sideration to  Oleson,  who  had  neither  title  nor  color  of  title, 
defendants  undertook  to  convey  to  him  another  undescribe<l 
lot,  on  which  they  placed  a  value  of  f  150.  The  quitclaim 
deed  by  the  trustees  .was  finally  consummated  in  August, 
1915;  but  the  evidence  on  part  of  plaintiff  tends  to  show 
that  no  effort  was  made  by  the  defendants  to  exclude  plain- 
tiff from  the  east  half  of  the  alley  until  August,  1916. 

The  principal  questions  discussed  by  counsel  in  this 
court  are  as  fdllows:  (1)  The  legal  effect  of  the  vacation 
of  the  alley  upon  the  title  to  the  land  included  therein; 
and  (2)  whether  the  plaintiff's  claim  of  title  may  properly 
be  upheld,  because  of  adverse  possession  by  her  for  the  pe- 
riod of  10  years. 

I.  As  the  last  inquiry,  if  answered  in  the  aflSrmative, 
will  be  decisive  of  the  appeal,  we  give  it  first  attention. 
An  examination  of  the  testimony,  as  shown  by  the  record, 

satisfies  us  that  the  decree  below  mav  w^ell 

1.  Advrrhe  pos- 
session :  be  sustained  on  this  ground  alone.     The  tes- 

hostllc   charac-  '^ 

s?on?'vS?anT      tiuionv  fairly  tends  to  show  that,  promptly 
^^^^*  upon  making  the  purchase,    plaintiff   went 

upon  the  property,  including  the  seven-foot  strip  consti- 
tuting one  half  the  vacated  alley,  cut  the  weeds  and  grass, 
set  posts  at  the  comers  of  the  lot  as  thus  enlarged,  had  it 
surveyed  and  staked,  and  later  graded  the  level  of  the  seven- 
foot  strip  down  to  the  level  of  the  lot  generally.  She  did 
not  build  upon  the  property  or  occupy  it  as  a  home  until 
about  two  years  after  she  obtained  the  conveyance,  but, 
during  the  interim,  she  was  apparently  caring  for  it  and 
preparing  it  for  the  building  improvement  which  she  ulti- 
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mately  made.  Appellants  argue,  and  their  defense  of  this 
branch  of  the  plaintiff's  claim  is  based  upon  the  proposition, 
that,  until  the  building  of  the  house  on  Lot  9,  at  which  time 
it  is  shown  she  caused  earth  to  be  taken  from  the  alley  and 
hauled  or  moved  upon  the  lot,  plaintiff  did  no  act  and  ex- 
ercised no  control  over  the  seven-foot  strip  now  claimed  by 
her  which  "can  possibly  be  construed  as  taking  or  holding 
adverse  {>ossession  of  any  i)ortion  of  the  alley."  The  point 
thus  made  is  not  supported  by  the  record.  To  constitute 
adverse  possession,  or  to  set  in  operation  the  statute  of  lim- 
itations, does  not  necessarily  requii*e  the  claimant  to  live 
upon  the  land,  or  to  enclose  it  with  fences,  or  to  stand 
guard  at  all  times  upon  its  borders,  to  oppose  the  entry  of 
trespassers  or  hostile  claimants.  It  is  enough  if  the  person 
pleading  the  statute  takes  and  maintains  such  possession 
and  exercises  such  open  dominion  as  ordinarily  marks  the 
conduct  of  owners  in  general,  in  holding,  managing,  and 
caring  for  property  of  like  nature  and  condition.  It  is 
manifest  that  the  acts  of  ownership  and  dominion  necessary 
to  indicate  adverse  possession  of  a  vacant  lot  need  not  and 
cannot  be  the  same  as  those  which  a  court  or  jury  might 
think  essential  with  respect  to  a  lot  covered  with  valuable 
improvements,  or  upon  which  there  is  a  place  of  residence. 
If  one  asserting  ownership  of  a  vacant  lot  goes  upon  it  at 
reasonable  intervals,  marks  its  limits  or  comers  with  vis- 
ible monuments,  clears  it  of  brush,  grass,  and  weeds  to  the 
limits  so  indicated,  and  points  it  out  to  his  neighbors  and 
friends  as  his  property,  it  constitutes  adverse  possession, 
within  the  meaning  of  the  law ;  and,  when  it  is  continued 
without  interruption  for  a  period  of  10  years,  his  title  be- 
comes unassailable.  Measured  by  this  rule,  there  is  little 
room  to  doubt  that  plaintiff  is  entitled  to  the  relief  given 
her  by  the  court  below.  That  plaintiff's  claim  of  right  and 
of  title  was  asserted  and  relied  upon  by  her  in  good  faith 
from  the  outset,  is  well  substantiated.    When  she  purchased 
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the  lot  from  the  agent  representing  the  Sherman  estate,  he 
represent^  that  the  purchase  carried  with  it,  or  assured  to 
her,  the  half  of  the  alley.  The  preliminary  contract  to  sell 
provided  that  the  purchaser  was  to  be  given  possession  of  the 
"full  lot."    This  expression  does  not  clearly  indicate  any 

• 

reference  to  the  alley,  and  no  explanation  of  it  is  offered  by 
the  defendant;  but,  in  view  of  all  the  circumstances,  the 
plaintiff's  interpretation  of  the  phrase  "full  lot"  as  being  in- 
tended to  include  the  added  strip  from  the  alley,  is  not  iln- 
natural.  That  plaintiff,  as  well  as  her  grantors,  understood 
that  the  conveyance  to  her  of  Lot  9  gave  her  title  to  the  lot, 
not  only  as  originally  platted,  but  also  as  being  enlarged  to 
include  half  of  the  alley,  is  quite  clear.  Khe  and  they  may 
have  been  mistaken  as  to  the  strict  legal  effect  of  the  convey- 
ance; but,  if  they  believed  that  by  this  deed  plaintiff  ac- 
quired the  title  to  the  vacated  strip,  and  she,  in  good  faith 
and  under  such  claim,  took  and  maintained  possession  for 
the  required  period,  such  possession  was  adverse,  and  her 
claim  of  right  was  sufficient  to  bar  the  assertion  of  title  by 
the  defendant. 

IT.     The  conclusion  announced  in  the  preceding  para- 
graph  renders  unnecessary   any   disposition   of  the   other 
question  presented.     It  may,  nevertheless,  be  said  that,  ad- 
mitting, for  the  purposes  of  the  argument 
dee?'^o**?ot        ^^^^y^  appellant's  contention  that,  generally 
iTyinfvacSe'd     ^pe^king,   the  mere  vacation   of  the  alley 
^"®^*  without  vacating  the  abutting  plat  of  lota 

will  not  change  or  affect  the  size  or  proportion  of  such  lots, 
and  that,  in  such  case,  the  vacated  alley  will  remain  a  dis- 
tinct and  separate  tract  of  land,  yet  there  is  no  statute  or 
'  rule  or  principle  of  law  which  prohibits  the  owners  of  the 
abutting  lots  to  which  the  alley  is  appurtenant  from  con- 
senting to  its  vacation,  upon  condition  that,  when  so  va- 
cated, the  title  to  the  land  included  within  the  alley  shall 
accrue  in  equal  proportions  to  the  several  owners  of  such 
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lots.  In  this  case,  the  petition  upon  which  the  vacation 
was  ordered  states,  in  express  terras,  not  only  the  desire  and 
purpose  of  the  petitioners  to  have  the  alley  vacated,  but 
also  that  "the  title  to  same  be  duly  merged  into  that  of  said 
abutting  lots."  Now,  while  it  may  be  said  that  the  lan- 
guage here  employed  was  inaptly  chosen,  and  that  the  title 
to  one  tract  of  land  cannot,  in  a  legal  sense,  be  "merged" 
into  the  title  of  another  tracts  the  intent  and  purpose  of  the 
petitioners  that,  upon  the  vacation  of  the  alley,  the  owner- 
ship of  each  lot,  as  originally  platted,  should  draw  to  it  the 
ownership  of  a  proportionate  part  of  the  land  relieved  fcom 
the  public  easement,  thus,  in  practical  effect,  extending  each 
lot  to  the  middle  line  of  the  alley,  are  clearly  evident. 
Whether,  as  a  technical  proposition,  the  description  in 
the  deeds  of  the  lots  so  affected  by  the  numbers  given  them 
in  the  original  plat,  and  nothing  more,  is  or  is  not  sufficient 
to  give  it  effect  as  a  conveyance  of  the  enlarged  lot,  it  can- 
not be  doubted  that  it  will  be  held  to  have  such  efftect  if 
it  fairly  appear  that  such  was  the  intent  of  the  parties  to 
the  instrument.  That  such  was  the  intent  in  this  instance  is 
not  open  to  reasonable  question.  It  is  true,  there  is  no  direct 
evidence  of  the  underst^inding  or  intent  of  plaintiff's  grant- 
ors. It  is  shown,  however,  that  their  agent  assured  the 
plaintiff  that  .she  was,  by  her  purchase  of  Lot  9,  getting  the 
one  half  of  the  vacated  alley  abutting  thereon.  It  appears 
also  that,  when  the  trustees  deeded  Lot  16,  on  the  opposite 
Kide  of  the  alley,  to  the  defendants,  they  described  it  by 
number  only.  So  far  as  shown,  they  never,  at  any  time 
thereafter,  claimed  to  have  retained  to  themselves  or  to  the 
Sherman  estate  any  part  of  the  intervening  space  formerly 
occupied  by  the  alley.  Sherman  himself  was  a  party  to  pe- 
tition for  vacation  of  the  alley,  and  must  be  held  to  have 
consented  to  the  condition  on  which  it  was  ordered.  The 
quitclaim  of  the  trustees  for  the  nominal  consideration  of 
one  dollar  constituted  no  claim  or  assertion  of  title  on  their 
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part,  and  indicates  little  more  than  the  easy  good  nature  of 
the  average  man,  who  sees  no  harm  in  quitclaiming,  without 
money  and  without  price,  to  a  soliciting  speculator  in  doubt- 
ful titles,  a  tract  of  land  in  which  he  neither  claims  nor  has 
any  property  right  whatever.  It  is  scarcely  credible  that 
the  trustees  understood  or  believed  that,  in  selling  the  lots 
occupied  by  plaintiff  on  one  side  and  defendants  on  the 
other,  they  were  retaining  to  themselves  or  to  the  Sherman 
estate  the  narrow  strip  between.  Had  they  not  quit- 
claimed, and,  at  this  late  day,  had  sought  to  occupy  that 
strip  to  the  exclusion  of  their  grantees  of  these  lots,  the 
court  would  have  no  hesitation  in  holding  that  such  asser- 
tion of  title  was  inconsistent  with  both  the  expressed  and 
implied  conditions  upon  which  the  vacation  of  the  alley  was 
sought  and  obtained,  and  inconsisfent  with  the  practical 
interpretation  which  both  parties  placed  upon  the  con- 
tract. The  defendants,  as  grantees  in  the  quitclaim  deed, 
occupy  no  stronger  or  better  position,  and  tjieir  prayer  for 
affirmative  relief  was  properly  denied. 
The  decree  below  is — Affirmed, 

Preston,  C.  J.,  Oaynor  and  Stevens,  JJ.,  concur. 


Louis  Wokoun,  Appellant,  v.  G.  H.  Jameson  et  al., 

Appellees. 

VENDOB  AND  PTIBQHASEB:     False  B6iKr68e9.tatioxi8  afi  to  Value. 

1  Representations  as  to  value,  made  as  statements  of  fact  and  to 
be  relied  on  and  to  Induce  a  contract,  furnish  ample  basis  for  a 
rescission  of  the  contract,  If  such  representations  prove  to  be 
false. 

VENDOB  AND  PUBOHASEB:     Waiver  by  Laches.    Rescission  for 

2  fraud  must  be  made  within  a  reasonable  time  after  full  discov- 
ery of  the  fraud,  or  the  right  will  be  irrevocably  lost.  So  held 
where,  after  such  full  knowledge,  the  party  held  the  contract 
and  acted  thereunder  for  more  than  two  years,  and  then,  after 
an  abortive  assignment  of  the  contract,  attempted  to  rescind. 
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Appeal  from  Blaok  Eaxok  District  Court. — ^H.   B.   Boibs, 

Judge. 

May  20,  1918. 

This  is  an  action  in  equity,  by  which  plaintiff  seeks  to 
rescind  a  contract  and  to  set  aside  and  cancel  140  promis- 
sory notes,  aggregating  the  sum  of  J14,000,  of  which,  128 
notes  were  given  by  plaintiff  to  defendant  Q.  H.  Jameson, 
and  12  notes  were  given  to  E.  J.  Hanna,  as  part  payment  in 
the  purchase  of  35  vacant  town  lots  in  the  city  of  Waterloo ; 
and  to  recover  the  sum  of  f  10,000,  advanced  payments  made 
in  said  purchase,  and  interest  and  taxes  since  paid  by  plain- 
tiff. Plainfiff  claims  that  the  contract  under  which  said 
notes  were  given  and  payments  made  was  procured  by  de- 
fendants W.  R.  Jameson  and  W.  P.  Soash,  as  agents  for  Q. 
H.  Jameson,  and  that  they  conspired  together  for  the  pur- 
pose of  cheating  plaintiff.  After  a  trial  upon  the  merits,  the 
trial  court  dismissed  the  plaintiff's  petition,  and  plaintiff  ap 
peals. — Affirmed. 

Reed,  Tuthill  d  Reed  and  Treichler  d  Treiehler,  for  ap- 
pellant. 

f/.  W.  Arhuekle,  for  appellees. 

Preston,  C  J. — Plaintiff  resides  at  Cedar  Rapids,  and 
is  cashier  of  a  bank  there.  Prior  to  the  transaction  in  ques- 
tion, defendant  Soash  was  indebted  to  plaintiff  upon  a  note 
in  the  sum  of  |8,000  and  interest.  It  is  alleged  that,  about 
March  13,  1914,  defendant  Hoash  ro<iueated  plaintiff  to  go  to 
Waterloo,  stating  that  he  had  a  deal  on  with  W.  R.  Jameson 
by  which  the  Soash  indebtednes.s  to  plaintiff  could  be  paid 
as  part  consideration  in  the  purchase  of  town  lots  in  Water- 
loo; that  thereafter,  on  March  18th,  plaintiff  went  to  Water- 
loo and  met  Soash  and  W^  R.  Jameson,  and  a  schedule  was 
produced,  giving  the  prices  of  35  lots  in  Rose  Itill  Addition 
to  Waterloo,  amounting  to  f 24,125;  that  they  represented 
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to  plaintiff  that  the  prices  given  iu  the  schedule  were  the 
fair  market  values  of  said  lots;  that  plaintiff  was  unac- 
quainted in  Waterloo,  and  had  no  knowledge  or  information 
as  to  fte  value  of  the  lots,  and  i-elied  upon  said  statements 
as  being  true.  On  that  date,  the  parties  entered  into  what  is 
called  a  preliminary  contract  for  the  purchase  of  the  35  lots 
at  the  price  stated,  and  thereafter,  about  March  25th,  there 
were  substituted  separate  and  distinot  contracts  for  each  of 
the  35  lots.  Plaintiff  alleges  that  the  consideration  for  said 
contracts  was  the  cancellation  of  the  Soash  |8,000  note  and 
interest,  a  deed  to  7  lots  in  Texas,  valued  at  |300,  cash  paid 
W.  R.  Jameson,  |2U0,  and  the  execution  of  the  140  promis- 
sory notes;  that  plaintiff  afterwards  paid  W*  B.  Jameson, 
as  interest  and  taxes,  the  sum  of  f  772.90,  making  a  total  cash 
payment  to  W.  R.  of  f 972.90 ;  that  plaintiff  had  confidence 
in  the  integrity  of  W.  R.  Jameson,  with  whom  he  had  an  ac- 
quaintance; that,  prior  to  November  20,  1914,  W.  R.  Jame- 
son assured  plaintiff'  that  the  lots  had  advanced  in  value, 
and  advised  plaintiff  not  to  offer  the  same  for  sale;  that,  on 
November  20, 1914,  plaintiff  assigned  said  contracts,  through 
the  defendant  Soash,  to  Farmers  Land  &  Cattle  Company, 
of  St.  Paul,  as  part  consideration  for  the  purchase  of  land  in 
Wisconsin;  and  that  plaintiff  did  not  discover  that  defend- 
ant's representations  as  to  the  value  of  the  lots  were  false 
nntil  March  11,  1916,  when  the  Cattle  Company  refused  to 
carry  out  their  contract  and  release  plaintiff  from  the  pay- 
ment of  said  notes,  stating  that,  upon  investigation,  they 
found  that  the  lots  were  not  worth  the  amount  of  the  notes. 
The  execution  of  the  contracts  is  admitted,  and  it  is  ad- 
mitted that  Soash  and  W.  R.  Jameson  were  the  agents  for 
G.  H.  Jameson.  The  consideration  for  the  notes  is  shown 
to  be  as  claimed.  Defendants  aver  that  defendant  Soash 
was  discharged  in  bankruptcy,  and  the  plaintiff's  claim 
against  him  was  of  no  value.  It  appears  that  such  is  the 
fact,  and  that  plaintiff  had  notice  of  the  bankruptcy  pro- 
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ceedings,  and  filed  his  |8,000  claim  therein.  Plaintiff  says, 
as  to  this,  that  Soash  afterwards  admitted  the  debt.  For 
further  answer,  defendants  aver  that,  for  more  than  two 
years  after  the  making  of  the  contracts  and  the  execution  of 
the  notes  referred  to  in  the  petition,  the  plaintiff,  with  full 
knowledge  of  every  fact  and  circumstance  relied  upon  by 
him,  or  which  he  may  rely  upon  as  a  basis  for  his  cause  of 
action,  and  with  full  knowledge  of  the  value  of  the  property 
which  he  alleges  to  have  been  misrepresented  to  him,  con- 
tinued to  hold  said  contracts  and  to  negotiate  for  a  sale  and 
assignment  thereof,  and  for  a  sale  of  the  property  covered 
thereby;  that,  with  such  knowle<lge,  he  paid,  or  caused  to  be 
•paid,  the  interest  on  said  notes  and  the  taxes  on  the  real 
estate,  and  continued  to  exercise  full  ownership  of  and  con- 
trol over  sjud  property,  and  to  have,  during  all  said  period, 
the  privilege  and  opportunity  incident  to  such  exercise  of 
ownership  and  control  for  the  sale  or  other  profitable  dis- 
position thereof,  and  actually  sold  and  assigned  said  con- 
tracts, in  exchange  for  other  property ;  and  that,  by  reason 
thereof,  he  has  waived  any  right  which  he  might  or  could 
have  had  to  rescind  said  contracts,  or  for  the  cancellation 
of  said  notes.  It  appears  that,  after  Mr.  Hoash  went  into 
bankruptcy,  he  undertook  to  and  did  settle  many  of  his  dis- 
charged obligations  by  negotiating  the  sale  of  real  estate 
to  his  creditors  at  retail  prices,  which  he  was  able  to  procure 
at  wholesale  prices,  thedifference  between  these  prices  being 
applied  toward  the  liquidation  of  his  claim,  the  creditors 
assuming  the  payment  of  that  portion  of  the  purchase  price 
going  to  the  original  vendor.  Plaintiff  was  one  of  the  parties 
to  whom  Soash  submitted  this  kind  of  a  proposition. 

Some  other  circumstances  will  be  referred  to  later  and 
in  mbre  ,detail,  bearing  upon  the  question  of  waiver. 

1.  Elaborate  arguments  have  been  made  by  both  sides 
on  the  point  as  to  whether  an  expression  of  opinion  as  to  the 
value  of  property  will  sustain  an  action  for  fraud,  plaintiff 
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contending  that  the  rule  does  not  apply, 
'  pubchaskb:        where  the  representation  is  intended  to  be 

false  represent-     ^   _  ^  _  ,     _  .   .        * 

ation  as  to         taken  as  a  fact  and  as  an  inducement  to  the 

valae. 

trade,  and  where,  as  here,  plaintiff  was  a 
resident  of  another  city  and  not  acquainted  with  the  values 
of  property  in  Waterloo,  and  did  not  have  an  equal  oppor- 
tunity to  know  the  truth.  They  contend  that,  in  such  cases, 
the  false  representations  as  to  value  constitute  a  fraud,  and 
are  actionable.  They  say,  too,  that  the  fact  that  the  pur- 
chaser does  not  procure  the  information  which  ordinary  pru- 
dence would  dictate  will  not  defeat  his  recovery  when  the 
seller  has  superior  knowledge,  and  the  purchaser  relies  upon 
the  seller's  misrepresentations.  They  cite,  on  the  first  prop- 
osition, Van  Vliet  Fletcher  Automobile  Co.  v.  Ci'X)icell,  171 
Iowa  6.1 ;  Ross  v.  Bolte,  165  Iowa  499 ;  Mattauch  v.  Walsh 
Bros.,  136  Iowa  225 ;  Hetland  v.  BUstad,  140  Iowa  411 ;  and 
other  cases.  See  also  the  recent  case  of  Rembe  v,  Ferguson, 
183  Iowa  29.  On  the  second  projjosition,  they  cite  H'olmes 
t\  Rivers,  145  Iowa  7(^2,  709;  and  the  Hetland  case,  supra. 
Ross  V.  BoltGy  supra,  is  cited  to  the  point  that,  where  defend- 
ants conspired  for  the  purpose  of  defrauding  plaintiff,  and 
did  defraud  him,  each  defendant  will  be  liable  for  the  loss 
sustaineil. 

Upon  the  trial,  four  witnesses  testified  for  plaintiff  as 
to  the  value  of  the  lots,  and  their  estimates  range  from  about 
?4,200  to  nearly  f8,000.  A  larger  number  of  witnesses  tes- 
tified for  defendants,  and  their  estimates  range  from  about 
f  14,000  to  $24,000.  Defendants  contwid  that  the  average  of 
all  the  witnesses,  for  plaintiff  and  for  defendants,  is  about 
115,000.  Plaintiff  contends  that  there  are  circumstances 
which  lessen  the  value  of  the  estimates  by  defendants'  wit- 
nesses. We  are  inclined  to  the  view  that,  under  the  circum- 
stances shown  by  the  record,  the  representations  were  made 
substantially  as  alleged  by  plaintiff,  and  that,  under  our 
cases,  they  are  actionable.    We  shall  not,  however,  go  into 


May  1918]  Wokoun  v.  Jameson.  961 

this  question  further,  for  the  reason  that  we  are  of  opinion 
that  the  case  turns  on  the  question  of  waiver. 

2.  Under  the  record,  we  are  satisfied  that  plaintiff  has 
waived  his  right  to  rescind,  because  he  did  not  do  so  prompt- 
ly after  discovering  the  fraud,  or  after  the  means  of  knowl- 
2  viiNDOB  AND       ^^^  "weve  at  hand.    It  appears  that,  within 
waiw^by'*        ^  ^^^  ^'^y^  after  these  contracts  and  notes 
lacheB.  were  executed,  there  were  further  negotia- 

tions between  these  parties  for  the  purchase  by  plaintiff  of 
other  lots  in  the  same  addition  and  of  about  the  same  quality 
and  value,  to  be  paid  for,  in  part,  by  taking  into  account  an 
obligation  of  8oash  for  $1,000  on  a  note  given  to  one  John- 
son. Pending  these  negotiations,  plaintiff  made  an  entirely 
independent  investigation  of  the  Rose  Hill  lots  and  their 
value,  free  from  any  interference  by  defendants;  and,  appel- 
lees contend  that  such  investigation  was  unknown  to  them, 
and  that  it  was  only  developed  at  the  trial  upon  cross-exam- 
ination of  plaintiff  himself.  We  shall  not  set  out  all  the 
evidence  bearing  on  this,  but  plaintiff  himself  testified  on 
this  matter : 

"After  the  deal  was  made,  and  prior  to  April  18,  1914, 
I  was  making  an  investigation  of  an  additional  bunch  of  lots 
offered  me  on  the  Texas  deal.  They  were  practically  the 
same  lots  as  those  I  had  already  bought.  They  lay  in  the 
same  addition,  and  some,  perhaps,  adjacent  to  those  that  I 
had  already  bought ;  and  I  was  making  an  investigation  with 
reference  to  those  lots  under  the  proposed  Texas  deal,  or 
in  the  Johnson  deal,  and  I  concluded,  as  a  result  of  my  in-  . 
vestigation,  that  they  would  be  all  right  at  f  100  per  lot  less 
than  they  were  being  offered  for.  I  wrote  here  to  different 
parties.  I  don't  recall  who,  without  looking  at  my  files.  I 
think  I  wrote  to  real  estate  men  here  in  Waterloo  about 
these  lots  on  Rose  Hill  and  about  the  value  of  them.  I  must 
have  got  replies  expressing  their  opinions  as  to  the  value  of 
the  lots.    I  don't  recall  how  many  such  letters  I  wrote  and 
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how  many  such  answers  I  received.     It  is  just  possible  I 
made  a  trip  here,  too.     The  fact  is  that  1  inquired  of  some  of 
the  bankS;  and  they  said,  well,  it  was  a  new  addition.    They 
were  not  in  a  position  to  say  just  what  those  lots  would  sell 
for,  but  they  thought  that  those  prices  were  high.     I  had 
a  price  list  for  the  whole  addition,  and  submitted  it  to  them. 
I  think  it  was  the  same  price  list  as  the  one  I  had  seen  and 
used  in  connection  with  my  deal  with  Mr.  Jameson,  and 
that  I  afterwards  sent  to  the  Farmers  Land  &  Cattle  Com- 
pany.    In  making  inquiry  about  those  lots,  I  think  I  visitetl 
the  Leavitt  &  Johnson  Trust  Company  and  the  Security  Sav- 
ings Bank.     I  asked  them  about  the  values  of  these  lots. 
They  said  they  did  not  know;  that  it  was  a  new  addition; 
that  it  was  hard  to  place  a  value  on  it,  but  they  did  not  have 
occasion  to  make  anv  loans  there.    I  think  it  was  there  at 
that  bank  where  the  party  with  whom  I  discussed  the  mat- 
ter expressed  the  opinion  that  the  prices  were  high.     I  had 
submitted  to  the  banker  this  price  list.    This  same  opinion 
was  expressed  by  people  at  the  Leavitt  &  Johnson  Trust 
Company.     I  think  I  inquired  of  another  real  estate  man, 
but  he  was  not  posted, — the  Gardner  Land  Company.     I 
went  out  and  looked  at  the  lots  again,  when  I  was  there,  and 
looked  the  addition  over,  and  it  was  after  1  had  made  that 
trip  and  after  I  had  received  these  letters  from  real  estate 
men  in  Waterloo  that  I  expressed  the  opinion  that  the  price 
was  too  high,  after  deducting  flOO.     I  should  imagine  I 
wrote  to  two  or  three  different  people.    I  don't  think  I  got 
answers  to  all  of  my  letters.    I  think  I  got  two  answers.    In 
these  letters  that  I  received  in  reply,  they  expressed  the 
thought  at  tliat  time  that  the  prices  were  high ;  so  that,  in 
less  than  a  month  after  I  made  this  deal  with  Mr.  G.  H. 
Jameson  for  the  purchase  of  these  35  lots,  I  had  all  the  in- 
formation I  could  find  out  by  writing  letters  to  real  estate 
men  here,  and  by  inquiring  of  bankers  with  reference  to 
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these  Rose  Hill  lots, — enough  information  to  turn  down  the 
proposition  that  they  made  at  the  time." 

From  this  it  appears,  as  stated,  that  plaintiff  made  the 
investigation,  and  that  it  was  his  own  opinion,  at  that  time, 
nearly  two  years  before  any  attempted  rescission,  that  the 
prices  of  the  lots  were  too  high,  by  f  100  a  lot ;  and  he  says 
that,  a  month  after  he  made  this  deal  with  defendants  for 
the  35  lots  in  controversy,  he  had  all  the  information  he 
could  find  out  by  writing  letters  to  real  estate  tuen  and 
bankers;  and  that  he  again  visited  the  property,  and  refused 
to  take  the  additional  lots.  On  April  18,  1914,  plaintiff 
wrote  Soash  on  the  subject,  and,  among  other  things,  says 
that: 

"According  to  information  which  I  have  been  able  to 
obtain,  the  lots  would  be  quite  high  even  if  f  100  was  cut  off 
on  each  lot." 

This  has  reference,  as  we  understand  it,  to  the  proposed 
purchase  of  additional  lots.  Plaintiff  again  wrote  Soash, 
on  April  22,  1914,  to  substantially  the  same  effect.  After 
such  investigation,  he  made  no  complaint,  although  he  had 
the  opportunity  when  he  wrote  these  letters,  and  he  com 
menced  no  suit,  but  continued  to  hold  the  contracts  and  to 
exercise  such  ownership  and  control  of  the  lots  as  the  con- 
tracts gave  him. 

About  November  1,  1914,  plaintiff  entered  into  negotia- 
tions with  the  Farmers  Land  &  Cattle  Company,  which  re- 
sulted in  a  contract  in  that  month  between  them,  under 
which  plaintiff  turned  in  his  equity  in  these  lots  at  J14,000, 
on  a  trade  for  12,000  acres  of  Wisconsin  land,  and  plaintiff 
made  the  necessary  assignment  of  the  contracts  in  question. 
Plaintiff  took  the  Wisconsin  land  at  fl2  per  acre  in  this 
trade;  and,  up  to  the  time  of  thje  trial,  he  had  sold  1,000 
acres  for  |15,000,  on  a  cash  basis.  There  is  but  little  evi- 
dence in  the  record  as  to  the  value  of  the  remaining  11,000 
acres;  but  plaintiff  testified,  and  his  counsel  claims  it  is  the 
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only  evidence  in  the  record  on  that  question,  that  the  balance 
of  the  Wisconsin  land  was  worth  |2  an  acre  more  than  he 
paid.  Counsel  for  appellant  argue  that  it  should  be  taken 
into  account  that  plaintiff  may  lose  on  the  remaining  land ; 
but  we  do  not  understand  that  there  is  any  evidence  of  that. 
In  taking  from  plaintiff  the  assignment  of  the  contracts  in 
suit,  the  Cattle  Company  did  not  assume  their  payment,  and, 
after  an  investigation  by  them,  they  did  not  desire  to  pay  off 
the  notes  and  take  the  lots,  and  so  notified  plaintiff.  The 
Cattle  Company  then  assigned  the  contracts  back  to  plain- 
tiff for  |25 ;  but,  under  the  record  as  we  understand  it,  the 
plaintiff  still  has  the  Wisconsin  land.  It  is  true,  as  claimed 
by  appellant,  that  Soash  received  a  commission  from  the 
Cattle  Company  in  the  trade  of  the  Wiscon^jin  land  to  plain- 
tiff. It  is  also  said  by  appellant  that  this  trade  was  negoti- 
ated by  Soash,  who  is  a  defendant ;  but  we  are  unable  to  see 
that  it  makes  any  difference  whether  it  was  negotiated  by 
Soash  or  by  somebody  else. 

It  is  not  claimed  by  appellant  in  argument  that  Soash  is 
solvent,  or  that  the  f  8,000  note  is  collectable.  Plaintiff  is 
asking  to  recover  a  money  judgment  for  this  Soash  note 
and  the  other  payments  made  by  him.  Appellees  contend 
that  plaintiff  has  been  able  to  recoup  his  Soash  loss  and 
make  a  nice  profit  besides,  and  that  he  then  proposed  that 
defendants  take  back  the  lots  and  give  plaintiff  back  his 
notes. 

After  plaintiff  made  the  trade  with  the  Cattle  Company, 
he  paid  taxes  on  the  lots  and  interest  on  the  notes  given  by 
him,  in  accordance  with  his  contract  with  the  Cattle  Com- 
pany, and  the  Cattle  Company  continued,  for  ne'arly  a  year 
^Hd  a  half,  in  entire  control  of  the  lot  contracts ;  and  during 
this  time,  it  was  beyond  the  power  of  plaintiff  to  restore  to 
defendants  the  property  acquired  of  them,  had  he  wished  to 
do  so;  and  this  was  after  plaintiff  had  made  his  investiga- 
tion in  April,  1914,  as  testified  to  by  him,  and  as  before  set 
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out.  It  should  be  said  that  plaintiflf  claims  that  he  did'  not 
know  that  the  value  of  the  lots  purchased  by  him  had  been 
misrepresented  until  after  the  ('attle  Company  had  refused 
to  pay  out  on  the  lots.  This  suit  was  brought  on  May  5, 
1916. 

There  may  be  other  circumstances;  but,  after  reading 
the  record,  we  are  satisfied  that,  under  the  law,  plaintiff  had 
waived  his  right  to  rescind.  It  is  said  in  f^tate  Bank  of  Iowa 
Falls  V.  Brotcm,  142  Iowa  190 : 

"It  is  an  universal  rule  that,  where  one  is  induced  to 
purchase  property  by  fraud  and  deceit,  he  must,  within  a 
reasonable  time  after  discovering  the  fraud,  rescind  the  con- 
tract and  place  the  other  party  in  statu  quo.  In  oth^r 
words,  he  has  an  election,  after  discovering  the  fraud,  or 
after  the  means  of  knowledge  are  at  hand,  to  treat  the  con- 
tract as  valid  or  to  rescind,  and  if  he  fails  to  act  promptly 
and  to  rescind,  he  will  be  held  to  have  waived  his  right  to 
do  so."  See,  also,  Barnes  v.  Century  Saiy.  Bank,  165  Iowa 
141,  174 ;  Tidgwell  v.  Bouma,  176  Iowa  47,  59 ;  German  Sar. 
Bank  t\  Des  Moines  Nation^  Bank,  122  Iowa  737;  and  Moore 
V,  Eotve,  115  Iowa  62.  In  the  last-named  case,  it  was  held, 
as  a  matter  of  law,  that  the  retention  of  a  retail  stock  of 
goods,  and  sale  therefrom  in  the  ordinary  course  of  business, 
and  appropriating  the  proceeds  thereof  for  four  months  after 
acquiring  knowledge  of  the  alleged  fraud,  preclude  a  sub- 
sequent rescission  of  the  contract,  and  in  that  case  it  was 
said: 

"Such  treatment  of  the  property  is  an  unequivocal  elec- 
tion to  accept  the  goods  and  carry  out  the  contract.  Taking 
any  benefit  or  changing  the  condition  of  the  property  bought, 
after  learning  of  the  fraud,  has  been  adjudged  a  waiver  of 
the  right  to  rescind." 

In  9  Cyc.  436,  it  is  said : 

"The  party  defrauded  will  generally  lose  his  right  to 
rescind  if  he  takes  any  benefit  under  the  contract  or  does 
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any  other  act  which  implies  an  intention  to  abide  hj  it  or  an 
affirmation  of  it,  after  he  has  become  aware  of  the  fraud." 

In  10  R.  C.  L.  395,  the  text  reads : 

"It  is  a  familiar  doctrine  that,  apart  from  any  question 
of  statutory  limitation,  courts  of  equity  will  discourage 
laches  and  delay  in  the  enforcement  of  rights.  The  general 
principle  is  that  nothing  can  call  forth  the  court  of  chancery 
into  activity  but  conscience,  good  faith,  and  reasonable  dili- 
gence. Where  these  are  wanting,  the  court  is  passive  and 
does  nothing.  *  *  *  Its  object  is,  in  general,  to  exact  of  tho 
complainant  fair  dealing  with  his  adversary;  and  the  rule 
was  adopted  largely  because,  after  great  lapse  of  time,  from 
death  of  parties,  loss  of  papers,  death  of  witnesses,  change  of 
title,  intervention  of  equities,  or  other  causes,  there  is 
danger  of  doing  injustice,  and  there  can  be  no  longer  a  safe 
determination  of  the  controversv." 

3.  It  is  thought  by  appellant  that,  even  though  Soash 
had  been  discharged  in  bankruptcy,  he  thereafter,  in  writ- 
ing, by  letter,  admitted  the  debt  to  plaintiff  on  the  |8,000 
note.  Oases  are  cited  by  both  parties  pro  and  con  on  this 
proposition.  But,  in  view,  of  our  holding  on  the  question  of 
waiver,  it  is  not  necessary  to  determine  this  point. 

On  the  entire  record,  we  are  of  opinion  that  the  decree 
of  the  trial  court  is  right,  and  it  is,  therefore, — Affirmed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Guy  Barker,  Appellant,  v.  National  Life  Association, 

Appellee. 

OOBPOBATIONS:     Officers  and  Agents — Tenure — ^Unlawful  Bemav- 
1    al.     A  duly  elected  corporate  officer,  whose  tenure  of  office  is 
definitely  fixed  by  the  articles  of  incorporation,  may  not,  prior 
to  the  expiration  of  said  fixed  time,  be  legally  discharged,  with- 
out cause,  by  the  board  of  directors. 


June  1918]        Barker  v.  National  L.  Assn.  967 

OOBPORATIOKS:    Election — ^Power  to  Postpone.    Articled  of  Incor- 

2  poration  which  distinctly  provide  that  the  directors  shall,  on  a 
specified  day,  elect  the  officers  of  the  corporation,  are  not  man- 
datory, in  such  sense  that  the  directors  may  not,  on  said  speci- 
fied day,  postpone  such  election  to  a  subsequent  day. 

OORPOBATIONS:    ^Election— Tenure — Holding  Over.    An  officer  of 

3  a  corporation,  by  holding  over,  without  re-election,  after  the 
expiration  of  his  duly  elected  term  of  office,  because  of  the  fail- 
ure of  the  directors  to  elect  his  successor,  does  not,  ipso  facto , 
succeed  io  a  full  new  term,  under  articles  of  incorporation  which 
provide  '*that  the  term  of  office  of  said  officer  siiall  be  two  years, 
and  until  his  successor  is  elected  and  qualified" 

OORPOBATIONS:     Election — ^Formalities  Necessary.    No  particular 

4  formality  is  required,  in  electing  the  officers  of  a  corporation, 
especially  when  no  contest  attends  the  election.  On  the  issue 
whether  the  ambiguous  proceedings  of  a  board  of  directors  con- 
stituted an  election,  a  construction  which  would  lead  to  invalid- 
ity because  in  excess  of  legal  power  in  the  directors  will  not  be 
adopted,  when  another  construction  is  available  which  is  con- 
cededly  within  the  powers  of  the  directors. 

Appeal  from  Polk  District  Court. — Lawrence  De  Graff, 

Judge. 

March  5,  1918. 

Rehearing  Denied  June  24,  1918. 

Action  to  recover  alleged  balance  of  salary  due  to  the 
plaintiff  from  the  defendant  for  the  unexpired  portion  of  his 
tenn  as  secretary  of  the  plaintiff.  There  was  a  trial  to  a 
jury.  At  the  close  of  the  evidence,  the  trial  court  directed  a 
verdict  for  the  defendant,  and  the  plaintiff  appeals. — Re- 
versed. 

Dale  d  Harvison,  for  appellant. 

Sidney  J.  Dillon,  for  appellee. 

Evans,  J. — The  defendant  is  a  life  insurance  company. 
In  February,  1912,  the  plaintiff  became  its  secretary,  by  elec- 
tion in  due  form.  Under  the  articles  of  incorporation,  his 
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term  was  fixed  at  two  years,  and  "until  his 

1.  coEPOBATioNs :    succ€Ssor    is    elected   and    qualified."      The 

agents:  ten-       articles  of  incorporation   of  the  defendant 

ure :   unlaw- 
ful removal.        company  included  the  following: 

"Article  Vl,  Management.  The  board 
of  directors  shall  have  pow^r  to  adopt  all  rules,  regula- 
tions and  by-laws  necessary  for  the  management  of  the  af- 
fairs of  the  association,  in  accordance  with  law  and  the 
articles  of  incorporation,  and  to  amend  the  same.  Three 
members  of  the  board  of  directors  shall  constitute  a  quorum 
for  the  transaction  of  business,  except  that  it  shall  require  a 
majority  of  the  members  to  adopt  by-laws  and  elect  officers 
of  the  association. 

"Article  XIX.  Officers,  The  officers  of  this  association 
shall  be  a  president,  vice-president,  secretary,  treasurer, 
superintendent  of  agents  and  medical  director,  all  of  whom 
sh^ll  be  chosen  by  the  board  of  directors  at  meetings  to  be 
held  on  the  first  Tuesday  in  February  of  every  second  year. 
The  term  of  office  of  all  of  said  officers  shall  be  for  two  years 
and  until  their  stufcessors  are  elected  and  qiLalifled.  The 
board  of  directors  may  provide  for  such  other  officers  and 
agents  as  it  shall  deem  proper,  and  shall  also  fix  the  com- 
pensation of  all  officers  and  agents  of  the  association.^' 
The  by-laws  also  included  the  following: 
"Article  X.  Officers,  Terms  and  Their  Duties,  Section  1. 
On  the  first  Tuesday  in  Febiniary,  1910,  and  on  the  same 
date  every  second  year  thereafter,  the  board  of  directors 
shall  elect  a  president,  one  first  vice-president,  one  or  more 
vice-presidents,  one  or  more  second  vice-presidents,  a  secre- 
tary, one  assistant  secretary,  a  treasurer,  and  auditor,  a 
legal  director,  a  medical  director,  an  assistant  medical  di- 
rector, a  field   manager  and   a  superintendent  of  agents. 


*  «  » 


"Article  XII.  Board  of  Directors,    Section  1.    Regular 
meetings  of  the  board  of  directors  for  the  transaction  of 
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business  shall  be  held  at  the  office  of  the  company  in  Des 
Moines,  Iowa,  on  the  second  Saturday  of  each  month,  and 
the  regular  time  for  the  election  of  other  officers  of  the  as- 
sociation shall  be  the  first  Tuesday  in  February  of  every 
second  year.  Special  meetings  may  be  called  at  any  time  by 
the  president  or  secretary.  Three  directors  shall  constitute 
a  quorum  for  the  transactiop  of  business,  but  the  affirmative 
vote  of  a  majority  of  the  members  of  the  board  shall  be  re- 
quired in  order  to  elect  or  carry  any  proposition  presented 
for  consideration  at  any  board  meeting." 

The  regular  meeting  for  the  election  of  officers  occurred 
on  February  10,  1914.  Some  of  the  officers  were  elected  at 
that  time.  On  motion,  the  election  of  secretary  was  post- 
poned until  the  regular  April  meeting.  On  April  7,  1914,  a 
meeting  was  held  whereat  the  following  proceeding  was  had : 

"Upon  motion,  it  was  ordered  that  the  salary  of  Guy 
Barker  be  fixed  at  two  hundred  dollars  a  month  and  that  his 
employment  be  continued  at  said  rate  subject  to  the  will  of 
the  board  of  directors." 

The  regular  date  for  the  regular  April  meeting  was 
April  11th.  But  the  appellees  insist  that  the  meeting  of 
April  7th,  though  a  special  meeting,  was  held  pursuant  to 
the  adjournment  of  February  10th,  and  that  its  proceedings 
were  regular,  as  such.  For  the  purpose  of  our  discussion, 
we  shall  so  treat  it.  Prior  to  this  meeting  of  April  7th,  the 
plaintiff  had  been  receiving  a  salary,  as  secretary,  of  f300 
per  month.  Under  the  articles  of  incorporation,  the  power 
was  conferred  upon  the  board  of  directors  to  fix  the  salaries 
of  officers.  The  plaintiff  recognized  this  power,  and  accepted 
the  offered  salary.  Plaintiff  continued  thereafter  as  secre- 
tary, and  received  the  monthly  salary  of  |200  until  the  15th 
day  of  May,  1915.  On  this  latter  date,  the  board  of  directors 
declared  the  office  vacant,  and  proceeded  to  elect  a  successor 
to  the  plaintiff  to  fill  such  alleged  vacancy.  They  also  took 
possession  of  the  office,  and  excluded  the  plaintiff  therefrom. 
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It  is  the  contention  of  the  plaintiff  that,  by  the  nintual  con- 
duct of  all  parties,  he  was  the  secretary  de  fcucto  and  de  jure, 
and  that  his  term  of  office,  as  such,  was  fixed  by  the  articles 
of  incorporation,  for  a  period  of  two  years  from  February, 
1914.  On  behalf  of  the  defendant,  it  is  contended  that,  un- 
der the  articles  of  incorporation,  the  plaintiff  was  entitled 
to  hold  the  office  after  the  expiration  of  the  two-year  term 
"until  his  successor  is  elected  and  qualified;'*  that  the  plain- 
tiff so  continued  to  hold  the  office  until  May  15,  1915;  that 
the  directors  had  the  power  at  all  times  to  elect  a  suc- 
cessor, and  thereby  to  terminate  the  incumbency  of  the  plain- 
tiff, and  that  they  did  do  so  on  such  date;  that  the  action 
of  the  directors  at  the  meeting  of  April  7,  1914,  which  is 
above  quoted,  gave  notice  to  the  plaintiff  that  he  was  deemed 
to  be  holding  his  office  temporarily  and  at  the  option  of  the 
directors;  and  that  the  plaintiff  acquiesced  therein  and  is 
bound  thereby. 

Plaintiff's  contention  in  argument  is  that,  upon  a  fail- 
ure to  elect  a  successor  at  the  February  meeting,  the  plain- 
tiff thereby  became  a  holdi-over  officer,  and  that  he  necessari- 
ly became  such  for  the  two-year  term  pro- 
^*  piection^r^Sw^     vided  by  the  articles  of  incorporation.    We 

er  to  postpone.  jt  i    i  j».i.  j 

are  not  disposed  to  sustain  this  argument, 
but  are  more  disposed  at  this  point  to  the  views  of  the  ap- 
pellee, that  the  provision  as  to  the  date  of  election  is  not 
mandatory,  in  the  sense  that  the  directors  might  not  post- 
pone action  and  thereby  perform  their  duties  of  election  up- 
on the  later  date.  Beardsley  v.  Johnson,  121  N.  Y.  224  (24 
N.  E.  380) .    Nor  do  we  think  that  the  mere  holding  over  by 

the  official  under  such  circumstances  would 
3.  roRPORATioNs :     eutltle  him  to  a  two-year  tenure.     It  was 

election : 

i*n°"over  ^^^^      clearly  the  contemplation  of  the  articles  of 

incorporation  that  the  practical  operation 
of  the  company  might  require  a  temporary  holding  over  of 
an  officer  after  the  expiration  of  the  two-year  term,  and  be- 
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fore  the  election  and  qualification  of  his  successor.  In  this 
case,  the  directors,  at  the  February,  1914,  meeting,  did  post- 
pone the  election  of  secretary  until  the  April  meeting.    We 

think  they  had  power  to  do  so.    Coming  for- 

**  eie^fion^-"^^^  *     ^'^^^^  ^'^^^^  ^^  ^^  April  meeting,  they  had 
neceMary!^  powcr  then  and  there  to  elect  a  secretary. 

They  doubtless  had  the  same  power  of  fur- 
ther postponing  action  to  a  future  date.  What  did  they  do? 
It  is  the  contention  of  the  appellee  that,  at  such  meeting, 
the  directors,  in  effect,  postponed  again  the  election  of  secre- 
tary fo  some  future  date,  and  that  they  reduced  the  tenure 
of  the  plaintiff  as  secretary  to  the  will  of  the  board  of  di- 
rectors. The  determination  of  this  question  involves  both 
the  power  of  the  board  of  directors  under  the  articles  of 
incorporation  and  the  fair  construction  of  the  terms  of  the 
resolution  actually  adopted  by  them.  The  question  of  the 
election  of  secretary  was  not  postponed  to  a  future  date, 
unless  such  is  the  effect  of  the  motion  which  we  have  above 
quoted.  The  subject  of  the  election  of  secretary  does  not 
seem  to  have  ever  received  the  consideration  of  the  board, 
of  directors  at  any  future  meeting  until  that  of  May,  1915. 
The  articles  of  incorporation  conferred  the  power' upon  the 
board  of  directors  to  fix  the  salaries  of  all  officers.  They 
were  within  their  power,  therefore,  in  fixing  /the  salary  of 
the  secretary  at  f200  in  lieu  of  f300.  The  same  articles  of 
incorporation  fixed  the  tenure  of  office  at  two  years.  No- 
where did  they  confer  power  upon  the  board  of  directors  to 
control  the  tenure  of  the  officers  which  they  might  elect. 
This  fixing  of  the  tenure  of  the  office  was  made  a  part  of 
the  fundamental  policy  of  the  corporation.  The  situation 
confronting  the  directors,  therefore,  at  their  April,  1914, 
meeting,  was  that  they  had  power  to  elect  the  secretary, 
but  they  had  no  power  to  limit  the  tenure,  by  holding  it  sub- 
ject to  their  will.  This  fact  has  its  importance,  as  bearing 
upon  the  proper  construction  to  be  put  upon  the  language 
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of  the  motion  adopted.  The  laBt  clause  is,  "subject  to  the 
will  of  the  board  of  directors."  Does  that  mean  that  the 
tenure  of  the  ofl3,ce  was  to  be  subject  to  the  will  of  the  board 
of  directors,  or  that  the  rate  of  compensation  should  be  sub- 
ject to  the  will  of  the  board  of  directors?  The  latter  would 
be  within  their  appropriate  power;  the  former  would  exceed 
their  authority.  In  our  judgment,  the  motion  of  April  7th 
should  be  construed  as  fixing  the  salary  of  the  secretary  at 
|200,  subject  to  still  further  change  in  the  future. 

In  no  view  can  it  be  said,  therefore,  that  this  motion 
had  the  effect  of  reducing  the  tenure  of  office  of  the  secretary. 
What  was  the  effect  of  this  motion  upon  the  question  of  elect- 
ing a  secretary  ?  This  was  the  postponed  meeting  at  which 
the  election  was  to  be  had.  In  the  absence  of  contending 
candidates,  perfection  of  formality  was  not  essential  to 
a  valid  election.  This  motion  carries  in  it  a  recognition  of 
the  plaintiff  as  secretary.  It,  in  effect,  tenders  him  a  reduced 
salary  of  $200  per  month.  He  accepted  the  same,  and  the 
subject  of  electing  his  successor  was  thereby  dropped.  He 
qualified  by  giving  a  new  bond  at  the  expiration  of  his 
existing  bond.  To  be  more  accurate,  the  company  qualified 
him  by  obtaining  such  new  bond.  It  did  this  in  pursuance 
of  its  custom  of  bonding  its  own  officers  at  its  own  expense. 
It  so  bonded  the  plaintiff  as  its  secretary,  following  this 
meeting  of  April  7th.  At  its  April,  1915,  meeting,  the.  board 
of  directors  appointed  a  committee  to  confer  with  the  plain- 
tiff and  to  request  his  resignation.  This  action  was  con- 
sistent with  the  view  that  they  had  made  him  their  secretary 
at  their  April,  1914,  meeting.  In  the  light,  therefore,  of  the 
articles  of  incorporation,  and  in  the  light  of  the  conduct  of 
the  directors  and  the  plaintiff  following  the  meeting  of  April 
7, 1914,  we  are  constrained  to  the  view  that  the  action  of  the 
directors  at  the  April  7th  meeting,  though  very  informal 
and  indefinite,  was  a  sufficient  election  of  the  plaintiff  as 
secretary,  especially  in  the  absence  of  any  contest  of  candi- 
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dates.  If  we  are  correct  in  this  view,  it  follows  that  his 
tenure  necessarily  extended  to  the  end  of  the  two-year  period 
fixed  by  the  articles  of  incorporation. 

In  the  absence,  therefore,  of  proper  grounds  of  removal 
for  cause,  the  directors  were  not  justified  in  declaring  a 
vacancy,  or  in  excluding  the  plaintiflf  from  his  office.  No 
grounds  of  removal  for  cause  are  contended  for  in  this  rec- 
ord. The  trial  court  erred,  therefore,  in  directing  a  verdict 
for  the  defendant,  and  its  judgment  is — Reversed. 

PRBsax)N,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Sarah  J.  Casaday,  Appellant,  v.  Charlotte  J.  Bickpord 

et  al.,  Appellees. 

DEEDS:  Nominal  Oonsideratioii  and  Marked  Mental  Impairment. 
.  Want  of  consideration  is  not,  of  itself,  sufficient  ground  for  set- 
ting aside  a  completed  conveyance,  but  such  want  of  considera- 
tion plus  the  marked  mental  impairment  of  the  grantor — of 
which  grantee  had  full  knowledge — may  demand  such  cancel- 
lation. 

Appeal  from  Wdshingtoti  District  Court. — Hbnrt  Silwold, 

Judge. 

June  24,  1918. 

Suit  in  equity  to  set  aside  a  deed,  it  being  averred  in  the 
petition  that  such  deed  was  obtained  from  the  plaintiff  by 
defendants  by  fraud  and  undue  influence  and  without  con- 
sideration, and  while  the  plaintiff  was  in  a  weakened  mental 
condition.  The  defense  was  a  general  denial,  and  an  aver- 
ment of  adequate  consideration  received  by  the  plaintiff. 
There  was  a  decree  dismissing  the  petition,  and  the  plaintiff 
has  appealed. — Reversed  and  remanded. 
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Spence  d  Beard  and  W.  M,  Keeley,  for  appellants. 

Chas,  A,  Dewey,  W,  H,  Butterfleldj  H,  M.  Eielter,  and 
C  C.  WUsoriy  for  appellees. 

EvANs^  J. — The  deed  in  question  was  executed  on  Octo- 
ber 4,  1915.  This  suit  was  begun  by  the  plaintiff  as  grantor 
therein  on  October  24,  1915.  Later,  there  was  a  substitution 
of  her  guardian  as  plaintiff,  and  still  later,  a  substitution  of 
her  executor.  The  plaintiff,  Sarah  J.  Casaday,  was  an  un- 
married woman.  At  the  time  of  the  execution  of  the  deed, 
she  was  76  years  of  age.  The  property  conveyed  by  the  deed 
was  her  home,  which  consisted  of  a  house  and  a  half  lot  sit- 
uated in  the  town  of  Washington,  Iowa,  and  worth  from 
|1,200  to  f  1,600.  She  had  purchased  this  home  15  years 
before,  and  had  lived  therein  ever  since,  up  to  the  time  of 
such  conveyance.  She  lived  alone.  During  her  active  life, 
her  occupation  had  been  that  of  a  housekeeper  for  a  prom- 
inent family  in  Denver,  Colorado.  Her  immediate  family 
consisted  of  a  brother,  residing  in  Ringgold  County ;  two  sis- 
ters residing  in  Brighton,  Iowa ;  and  one  sister  residing  in 
Texas.  Her  means  of  livelihood  consisted  of  the  property 
in  question  and  f3,700  for  which  she  held  the  note  of  her 
brother.  The  grantee  in  the  deed  complained  of  was  Char- 
lotte J.  Bickford.  She  is  the  wife  of  her  codefendant,  Elmer 
Bickford.  Mirs.  Bickford  was  engaged,  to  some  extent,  in 
the  business  of  renVing  her  rooms  to  roomers.  She  livetl 
neighbor  to  the  plaintiff  for  five  years  next  preceding  the 
date  of  her  conveyance.  She  was  a  kind  neighbor,  and  had 
shown  thoughtful  consideration  for  the  plaintiff  in  times 
of  more  or  less  need.  In  times  of  sickness,  she  had  carried 
meals  to  her.  This  had  occurred  on  two  or  three  occasions 
in  the  last  three  or  four  years.  These  kindnesses  were  fully 
appreciated  by  the  recipient.  In  1915,  the  plaintiff  had 
reached  a  considerable  degree  of  senility.  Arterial  harden- 
ing was  marked,  and  she  was  aiflicted  with  heart,  kidney, 
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and  bladder  trouble.  In  May,  1915,  she  had  an  illness  which 
confined  her  for  two  or  three  weeks  or  more,  and  which 
left  its  impress  upon  her  thereafter.  There  is  practical  una- 
nimity in  the  evidence  that  there  was  a  noticeable  change 
in  her  appearance  and  conduct  after  that  time.  Previous 
thereto,  she  had  been  a  considerable  reader  of  papers.  She 
had  also  been  interested  in  church  work,  and  had  been  a 
regular  attendant  upon  church  services.  After  her  illness, 
she  ceased  the  reading  of  the  papers,  and  ceased  attendance 
upon  church  services.  These  circumstances  of  themselves 
are  not  greatly  significant,  but  they  bear  quite  importantly 
upon  what  followed.  On  October  1, 1915,  while  she  was  away 
from  home  and  in  the  business  part  of  the  town,  she  col- 
lapsed, and  fell  unconscious  to  the  sidewalk.  She  was  taken 
up  and  revived,  but  was  unable  to  speak  for  a  half  hour 
or  more.  She  recovered  sufficiently  to  walk  to  her  home, 
by  a  little  aid  from  others.  On  the  day  following,  she  re- 
cited to  her  friends  her  experiences  of  the  evening  before. 
She  had  become  lost  in  her  own  home,  and  was  unable  to 
find  her  own  bed.  She  said  she  was  "turned  around,"  and 
that  she  slept  on  the  floor.  The  next  forenoon,  she  was  out 
in  her  flower  garden,  picking  flowers  for  a  sick  neighbor. 
She  had  had  no  breakfast,  and  this  was  supplied  by  one  of 
the  neighbors.  On  the  afternoon  of  this  day,  Mrs.  Bickford 
took  her  to  her  home,  to  care  for  her.  This  was  on  Saturday. 
On  Monday,  October  4th,  the  deed  in  question  was  executed. 
A  notary  came,  at  the  request  of  Mrs.  Bickford,  and  drew 
the  deed  and  supervised  its  execution.  The  deed  recited  a 
"consideration  of  the  sum  of  five  dollars  and  other  valuable 
considerations,  including  services  rendered  in  hand  paid  by 
Charlotte  J.  Bickford." 

The  'contention  of  the  plaintiff  appellant,  generally 
stated,  is  that  the  grantor  was  in  a  weakened  mental  condi- 
tion, and  unable  to  fully  comprehend  the  nature  of  her  act, 
and  that  the  grantee  knew  it;  that  the  conveyance  carried 
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only  a  nominal  consideration ;  and  that  the  grantee  took  ad- 
vantage of  the  weakened  condition  of  the  grantor  and  her 
dependence  upon  the  grantee,  for  the  time  being,  to  obtain 
from  her  the  conveyance,  which  was  essentially  improvident. 

The  contention  of  appellee  concentrates  upon  two  gen- 
era]  propositions:  (1)  That  want  of  consideration  is  not 
a  ground  for  setting  aside  a  completed  conveyance;  (2) 
that  there  was  a  good  and  sufficient  consideration  in  an 
undertaking  by  Mrs.  Bickford  to  care  for  Miss  Gasaday  for 
the  rest  of  her  life,  she  having  then  an  expectancy  of  about 
five  years. 

It  must  be  found,  upon  this  record,  that  there  waa 

* 

serious  impairment  of  the  mental  condition  of  the  original 
plaintiff,  at  the  time  of  the  execution  of  such  conveyance. 
Whether  the  impairment  was  such  as  to  render  her  wholly 
incapable  to  transact  any  business  at  that  particular  time 
would  be  a  somewhat  different  question,  which  we  do  not 
find  it  necessary  to  determine.  Contracts  of  persons  of  im- 
paired mental  condition  are  often  sustained,  where  they  are 
entered  into  innocently  by  the  other  party,  and  where  a  fair 
consideration  is  found.  It  is  true,  as  contended  by  appellees, 
that  want  of  consideration  is  not,  of  itself,  a  ground  for 
setting  aside  a  completed  conveyance.  If  it  were,  then  even 
a  completed  gift  would  become  always  subject  to  revocation. 
The  fact  remains  that,  where  marked  impairment  of  mental 
condition  is  shown,  the  question  of  fair  consideration  be- 
comes a  very  important  and  often  controlling  circumstance, 
as  bearing  on  the  question  of  fraud,  either  actual  or  con- 
structive. The  argument  of  appellee  that  arf  undertaking 
to  care  for  the  grantor  for  the  rest  of  her  life  was  a  good 
and  fair  consideration,  presents  the  most  plausible  ground 
upon  which  this  conveyance  could  be  sustained.  But  we  are 
unable  to  find  in  the  record  a  word  of  evidence  to  sustain  it. 
It  does  not  appear  that  Mrs.  Bickford  ever  bound  herself, 
either  orally  or  otherwise,  to  such  an  undertaking.    On  the 
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contrary,  it  aflSrmativelj  appears  from  the  record  that  her 
attitude  has  been  a  guarded  one  in  that  regard,  and  that 
she  has  always  refrained  from  committing  herself  to  such  an 
undertaking.  It  does  not  affirmatively  appear  that  there 
were  any  negotiations  concerning  the  conveyance  in  advance 
thereof.  It  does  not  appear  that  Mrs.  Bickford,  either  be- 
fore the  making  of  the  deed  or  afterwards,  agreed  to  care 
for  the  grantor  during  life.  On  the  contrary,  her  attitude 
at  various  times  quite  contradicted  such  an  inference.  As 
noted,  the  deed  recites  a  completed  consideration  received. 
To  inquiries  made  by  the  relatives  of  the  grantor,  at  about 
the  time  of  her  departure  from  the  Bickford  home,  Mrs.  Bick- 
ford stated  that  she  had  paid  for  the  property.  In  her 
answer,  filed  herein  during  the  lifetime  of  the  original 
plaintiff,  she  recited  the  alleged  consideration  as  follows: 

"At  the  time  of  the  execution  of  said  deed  and  before, 
and  a  long  time  thereafter,  the  defendants  furnished  and 
continued  to  furnish  and  provide  said  Sarah  Casaday  with 
care,  maintenance,  and  support,  and  thereby  paid  the  full 
consideration  for  the  property;  and  they  have  at  all  times 
been  ready,  willing,  and  able  to  perform  all  their  obligations 
in  reference  thereto,  and  so  iirformed  said  Sarah  Casaday, 
and  she  well  knew  the  same.  The  contract  and  arrangement 
with  said  Sarah  Casaday  in  reference  to  matters  involved  in 
this  suit  were  her  desire  and  for  her  best  interest,  and  the 
plaintiff  and  those  joining  with  him,  and  the  intervenors  and 
those  joining  with  them  in  this  suit,  forcibly,  wilfully,  and 
against  her  will  and  the  will  of  these  defendants,  deprived 
said  Sarah  Casaday  of  some  of  her  rights  therein.  These 
defendants  have  made  and  placed  improvements  on  the  prop- 
erty conveyed  by  said  deed,  and  made  the  property  much 
more  valuable  thereby." 

If  there  was,  in  fact,  an  existing  agreement  for  the  care 
of  the  grantor  for  the  period  of  her  life,  then  the  foregoing 
answer  would  have  to  be  construed  as  an  intentional  evasion 
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by  the  defendant  from  committing  herself  thereto.  Shortly 
after  the  grantor  left  the  home  of  Mrs.  Bickford,  the  latter 
caused  a  letter  to  be  written  and  to  be  served  by  the  sheriff 
upon  the  grantor,  which  was  as  follows: 

"I  desire  to  carry  out  my  arrangements  with  you  and 
perform  every  obligation  just  as  we  agreed.  -  Can  you  not 
come  back  and  live  with  me,  according  to  our  arrangements? 
It  is  not  possible  for  me  to  come  to  see  you,  but  I  sent! 
this  to  let  you  know  that  I  have  not  forgotten  you,  and  am 
anxious  to  do  what  I  can  for  you.  (Bigned)  Mrs.  E.  A.  Bick- 
ford." 

This  was  served  upon  Sarah  J.  Casaday  on  November 
2,  1915.  I'he  forgoing  letter  implies  the  existence  of  an 
obligation  to  carry  out  arrangements,  but  the  defendant  did 
not  therein  commit  herself  to  any  statement  of  her  under- 
standing as  to  what  the  arrangeihent  was. 

It  is  to  be  i^cognized  that,  as  a  witness,  Mrs.  Bickford 
would  have  been  under  the  inhibition  of  the  statute  from 
tef>tifying  to  personal  transactions  with  a  grantor  since  de- 
ceased. She  was  under  no  such  disability,  however,  in  the 
framing  of  her  pleading  and  her  letter.  Moreover,  she  testi- 
fied freely  as  a  witness,  in  disregard  of  the  statute,  without 
offering  any  testimony  in  support  of  this  alleged  considera- 
tion. The  only  reference  thereto  is  contained  in  the  last 
question  and  answer  of  her  redirect  examination,  which 
were  as  follows: 

"Q.  Have  you,  at  all  times  since,  been  able  to  comply 
with  your  agreement  to  care  for  and  keep  Sarah  Casaday? 
A.  Yes,  sir,  and  have  at  all  times  since  then  during  her 
lifetime  been  willing  to  do  so,  if  she  had  come  to  my  house." 

As  against  her,  an  inference  might  properly  be  drawn 
from  the  foregoing  that  she  had  entered  into  such  an  under- 
taking, but  she  is  not  entitled  to  build  her  proof  of  consid- 
eration upon  evidence  quite  so  scant  and  vague.  It  further 
appears,  without  dispute,  that,  after  receiving  the  deed,  Mi's. 
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Bickford  took  possession  of  practically  all  the  contents  of 
the  house^  including  the  grantor's  personal  assets.  These 
were  the  note  of  the  brother  and  a  certificate  of  deposit. 
She  kept  these  until  after  this  suit  was  begun.  This  conduct 
indicated  that  she  herself  regai'ded  her  grantor  as  not  capa- 
ble, for  some  reason,  to  care  for  the  same.  It  appears,  also, 
that  the  notary  who  prepared  the  deed  advised  that,  in  view 
of  the  circumstances,  witnesses  to  the  same  had  better  be 
procured.    Two  witnesses  were  later  procured. 

A  paving  tax  had  been  levied  upon  the  property.  Two 
hundred  dollars  of  this  tax  was  unpaid  at  the  time  the  deed 
was  executed.  This  amount  was  paid  by  or  on  behalf  of 
the  grantor  herself,  about  the  fifteenth  of  October,  while  she 
was  at  the  home  of  Mrs.  Bickford. 

We  reach  the  conclusion  that  it  cannot  be  said,  under 
the  pleadings  and  the  evidence,  that  there  was  anything  more 
than  a  nominal  consideration  for  this  deed ;  that,  in  view  of 
the  impaired  mental  condition  of  the  grantor,  and  the  cir- 
cumstances under  which  the  deed  was  obtained,  it  cannot 
be  sustained  as  a  gift ;  that  the  deed  was,  therefore,  clearly 
an  improvident  one,  and  that  it  was  received  by  the  grantee 
with  full  knowledge  of  the  impaired  mental  condition  of  the 
grantor.  The  grantee  expended  something  in  repairs  and, 
later,  in  taxes.  She  also  testified  that  her  care  of  the  gran- 
tor for  three  weeks  was  worth  flO  a  week.  All  this  is 
tendered  to  her  by  the  plaintiff,  and  she  will  be  allowed  to 
take  the  same  under  the  tender.  The  decree  dismissing  the 
petition  must  be  reversed. 

In  view  of  the  decree  below  in  favor  of  the  defendant, 
she  has  doubtless  continued  in  possession.  The  evidence  in 
the  record  is  sufficient  for  an  accounting,  both  for  rentals  re- 
ceived and  expenses  incurred  up  to  the  time  of  the  trial 
below.  The  cause  will  be  remanded  to  the  district  court  for  ' 
an  accounting  from  such  date  to  the  present.  The  defendant 
will  account  for  rents  received,  and  she  will  be  entitled  to 
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deduct   therefrom   appropriate   expenditures   incurred   for 
taxes  and  betterments. — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


M.  N.  Clark  &  Company,  Appellee,  v.  M.  E.  Monson, 

Appellant. 

BBOEEBS:     OompenBatlon — ^Wlien  Eamed — Eyidence.    E^^idence  re- 

1  viewed,  and  giving  it  the  most  favorable  construction  which, 
in  reason,  could  be  given  to  it,  held  sufficient  to  present  a  jury 
question  on  the  issue  whether  the  broker  was  the  procuring 
cause  of  a  sale. 

WITKES8ES:     Contradictory  Statements  Out  of  Court.     A  witness 

2  who.  on  cross-examination,  denies  having  made  certain  mate- 
rial statements  out  of  court  contradictory  of  his  material  state- 
ments in  court,  may,  as  a  matter  of  right,  be  required  to  state 
what  he  did  state  out  of  coiurt. 

PLEADINO:    Answering  Over.    Error  in  overruling  motion  to  strike 

3  and  to  divide  petition  into  counts  is  waived  by  answering  over. 

Appeal  from  Hardin  District  Court, — ^R.  M.  Wright,  Judge. 

March  7,  1918. 

Rehearing  Denied  June  24^  1918. 

The  plaintiffs  and  appellees  had  verdict  for  a  commisr 
sion  which  they  claimed  was  due  for  aiding  in  a  sale  of  land 
made  by  the  defendant,  and  defendant  appeals. — Reversed 
and  remanded. 

Williams  d  Huff,  for  appellant. 

E,  H.  Lundy,  Dean  W.  Peisen,  and  W.  H.  Soper,  for 
appellee. 

Salinger,  J. — I.  Reduced  to  its  lowest  terms,  one 
claim  of  the  plaintiffs'  is  an  agreement  that  defendant  was 
to  pay  them  |2.00  an  acre  "upon  all  lands  that  the  defen- 
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dant  might  be  able  to  sell  to  any  person  or 
1.  BBOKaBs:  persons  either  upon  contract  or  by  deed,  if 

compensation :       '^  *^  j  i 

evwen<^^°*^*  such  person  were  brought  to  the  said  Mon- 
son by  the  plaintiffs  or  were  what  is  com- 
monly known  as  the  customers  of  plaintiffs  or  buyers  pro- 
duced by  plaintiffs."  It  is  alleged  that,  pursuant  to  said 
contract,  the  plaintiffs  did  find  one  Hundeby  as  a  buyer  or 
purchaser  of  land,  who  purchased  a  certain  quarter  section 
of  land  from  defendant.  The  ultimate  claim  of  the  appellees 
is,  there  was  an  agreement  whereby  plaintiffs  were  to  receive 
f2.00  an  acre  commission  upon  all  lands  which  defendant 
might  be  able  to  sell  to  persons  ^^brought  to  him"  by  the 
plaintiffs. 

On  the  complaint  that  the  plaintiffs  had  no  case  to  go 
to  the  jury,  the  plaintiffs  are  entitled  to  the  most  favorable 
construction  that  may  in  reason  be  drawn  in  their  favor 
from  all  the  testimony.  Can  it  be  said  there  is  no  evidence 
that  plaintiffs  did  any  bringing  to  the  defendant  which  was 
in  any  way  instrumental  in  bringing  about  the  sale  which 
defendant  made  to  Hundeby?  True,  the  plaintiffs  did  not 
take  Hundeby  to  Elmore,  where  the  defendant  lived  and  was 
doing  his  selling.  Hundeby  went  there  to  meet  one  Olson, 
for  the  purpose  of  looking  at  some  land  which  Olson  owned, 
near  Elmore.  Hundeby  was  delayed  in  reaching  Elmore; 
and,  when  he  finally  found  Olson  in  the  defendant\s  office, 
Olson  informed  Hundeby  that  he,  Olson,  didn't  have  much 
time,  that  he  would  like  to  make  his  train  home,  and  if  he 
did  so,  they  had  only  about  an  hour;  whereupon  Hundeby 
suggested  that  they  get  an  auto  and  go  out  to  see  Olson's 
land.  Olson  found  the  plaintiffs  and  induced  them  to  fur- 
nish their  car  to  tjake  the  parties  out  to  look  at  the  Olson 
land.  The  plaintiffs  occupied  the  front  seat  of  the  car. 
Neither  on  the  way  out  or  back  did  the  plaintiffs  say  any- 
thing to  Hundeby  about  a  purchase  of  any  land.  Up  to 
this  point,  plaintiffs  make  no  case.    The  question  is  as  to 
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what  pccurred  after  they  returned  to  Elmore.  There  is  a 
dispute  as  to  what  happened  then,  but  the  jury  settled  it  in 
favor  of  the  contention  of  the  plaintiffs.  The  testimony  for 
them  is  that,  after  the  parties  reached  Elmore,  one  of  the 
plaintiffs  asked  Hundeby  whether  he  would  be  interested  in 
a  raw  quarter  of  land  which  was,  at  the  time,  being  offered 
for  sale  by  defendant;  and  Hundeby  said  he  would  be  in- 
terested. The  plaintiff  then  told  Hundeby  the  plaintiff  was 
working  with  defendant,  and  would  go  down  to  his  office. 
On  the  way  to  the  office,  they  met  defendant,  talking  with 
some  men.  One  of  the  plaintiffs  called  Monson  aside,  and 
introduced  him  to  Hundeby.  The  defendant  sold  this  quar- 
ter to  Hundeby. 

In  a  letter  which  closed  the  correspondence  which  is 
relied  upon  to  be  the  contract  between  the  parties,  it  is 
stated  that  the  commission  is  to  be  paid  on  lands  sold,  which 
are  included  in  a  list  sent  in  this  letter.  But  it  is  to  be 
added  the  same  letter  states  that  the  list  is  only  a  partial 
one  of  those  the  defendant  had  to  offer,  and  it  may  fairly 
be  said,  upon  the  whole  record,  that  plaintiffs  should  not  be 
defeated  merely  because  the  land  on  whose  sale  they  claim 
commission  was  not  included  in  any  list  that  the  defendant 
sent  to  them. 

The  jury  could  have  found  that  defendant  made  hia 
sale  without  any  help  from  the  plaintiffs.  But  we  are  not 
prepared  to  say  that  its  finding  to  the  contrary  can  be  inter- 
fered with. 

II.    One  Winterfield,  a  witness  for  plaintiff,  denied 
having  made  statement  out  of  court  to  the  effect  that  he  had 
mistakenly  testified,  on  a  former  trial,  that  the  person  in- 
troduced by  plaintiff  to  defendant  was  Hun- 
*  contradictory       deby;  and  that,  in  truth,  he  did  not  know 

stfL  tcmcD  tfl 

out  of  who  the  person  was  that  was  introduced. 

court. 

He  was  thereupon  asked  to  state  what  it  was 
he  had  said  out  of  court.    He  was  not  allowed  to  answer. 
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on  the  objection  that  it  was  not  cross-examination.  The 
rights  of  the  plaintiffs  rest  practically  upon  whether  they 
did  introduce  the  man  to  defendant  who  bought  of  defendant. 
The  witness  had  given  testimony  on  this  trial  that  plaintiffs 
did  introduce  this  man  to  defendant.  For  aught  we  caii 
know,  this  testimony  turned  the  verdict.  It  was  certainly 
cross-examination  to  show  the  witness  had  stated  he  did 
not  know  who  the  person  was  that  was  introduced.  So  it  all 
narrows  down  to  whether  the  right  to  cross-examine  was 
at  an  end,  the  moment  the  witness  declared  categorically 
that  he  had  made  no  such  statement.  We  think  it  was  cross- 
examination  to  have  the  witness  tell  the  jury,  not  only  his 
construction  of  what  he  had  said,  but,  as  well,  to  have  him 
state,  if  he  would  and  could,  what  he  Md  said.  Had  he  told 
the  jury  what  he  actually  had  said,  they  might  have  found 
therefrom  an  admission  he  did  not  know  who  it  was  that 
the  plaintiffs  introduced  to  defendant.  It  was  legitimate 
cross-examination  to  have  the  witness  narrate  what  he  had 
said,  in  order  that  the  jury  might  determine,  from  the  state- 
ment of  it,  whether  or  not,  notwithstanding  the  opinion  of 
the  witness  to  the  contrary,  it  proved  the  witness  did  not 
have  that  knowledge  on  a  material  point  that  he  was  pro- 
fessing to  have. 

III.  There  are  a  number  of  assignments  complaining 
of  rulings,  denying  motions  to  strike,  and  to  divide  and 
number,  and  the  like.      Thev  are  not  tenable,  because  the 

defendant  answered.     Coakley  v.  McCa/rty, 
aMwering*  34  lowa  105 ;  Kline  t\  K.  C,  ^t,  J,  d  (7.  B,  R, 

Co.,  50  Iowa  656;    Heiman   v.    Felder,  178 
Iowa  740. 

IV.  Many  other  errors  are  complained  of,  which  com- 
plaints are  either  untenable  or  are  errors  not  likely  to  be 
committed  upon  a  retrial;  and  we  give  them  no  further 
consideration. 
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For  this  en-or  in  limiting  the  cross'^examination,  as  was? 
done,  the  cause  must  be — Reversed  and  remanded, 

PbrstoNj  C.  J.,  Evans  and  Gaynor^  JJ.,  concur. 


Des  Mojnes  Brewing  Company^  Appellant,  v.  Polk 

County,  Appellee. 

INTOXICATING   UQUOBS:      Mulct   Tax— Wholesale   Dealers.      A 

1  wholesale  dealer  in  intoxicating  liquors  is  liable  for  the  pay- 
ment of  the  so-called  "Mulct  Tax"  equally  with  a  retailer.  In 
other  words,  the  term  "penalty,"  as  employed  lu  Sec.  2456,  Code, 
1897,  does  not  emibrace  the  "mulct  tax."  (See  Sees.  2382,  2432, 
2447,  2460,  Code,  1897.) 

TAXATION:     Becovery  of  Tax  Paid — ^Mulct   Tax.     The  so-called 

2  "mulct  tax,"  provided  by  the  Intoxicating  Liquor  Act  (Chap. 
6,  Title  XII,  Code,  1897),  is  not  a  "tax,"  within  the  terms  of 
Sec.  1417  of  said  Code,  which  provides  for  the  repayment  of 
illegally  exacted  "taxes." 

INTOXIOATING  LIQUOBS:     Mulct  Tax— Avoidance.     The  proce- 

3  dure  provided  by  Sec.  2441  et  seq.,  Code,  1897,  for  contest- 
ing the  imposition  of  the  so-called  "mulct"  tax,  is  exclusive  of 
all  other  procedure  and  remedies. 

Appeal  from  Polk  District  Court, — Lawrence  I)b  Graff, 

Judge. 

June  24,  1918. 

Action  bv  the  plaintiff  to  recover  from  the  defendant 
county  the  amount  of  certain  mulct  taxes  heretofore  paid  by 
it,  on  the  ground  that  such  taxes  were  illegally  exacted. 
There  was  a  demurrer  to  the  petition,  and  the  plaintiff  has 
appealed. — Affirmed. 

Oscar  St7'aus8,  for  appellant. 

Ward  C.  JJenryy  Arthur  T,  Wallace,  A,  G,  Rippey,  and 
Louis  Cohen,  for  appellee. 
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EvANS^  J. — I.  The  plaintiff  was  formerly  a  manufac- 
turer of  spirituous,  malt,  and  vinous  liquors,  and  operated  its 
manufacturing  plant  in  Polk  County.    It  seeks  to  recover  the 

amount  of  the  mulct  taxes  so  paid,  cover- 

1.  iNToxxcATiNo      i^g  the  years  1908  to  1915,  inclusive.    The 

mulct ^ta'x ;         action  is  predicated  upon  the  theory  that  no 

wholesale 

aeaJers.  mulct  tax  was  properly  collectible  from  a 

manufacturer  of  intoxicating  liquors,  unless 
such  manufacturer  sold  liquors  at  retail.  This  contention 
is  predicated  upon  our  statutory*  provisions  pertaining  to 
the  mulct  tax  and  to  the  manufacturing  of  intoxicating  liq- 
uor. Reliance  is  had  upon  Section  2456  of  the  Code,  which 
contains  the  following: 

"Any  person,  partnership  or  corporation  *  *  » 
manufacturing  or  selling  any  spirituous,  malt  or  vinous 
liquors  at  wholesale  and  to  dealers  only  ♦  ♦  •  shall  be 
exempt  from  any  and  all  penalties  now  provided  by  law  for 
manufacturing,  selling  or  transporting  spirituous,  malt  or 
vinous  liquors.'' 

Code  Section  2460  provides : 

"Any  person,  partnership  or  coBporation  operating  any 
brewery,  distillery  or  place  where  wine  is  manufactured,  per- 
mitting any  drinking  of  such  products  or  selling  the  same  at 
retail  upon  the  premises  of  any  such  manufacturing  estab- 
lishment, shall  forfeit  the  exemption  hereby  contemplated  to 
be  granted." 

The  argument  is  that  the  statute  distinguishes  between 
the  manufacturer  who  sells  at  wholesale  and  the  dealer  who 
sells  at  retail,  and  that  the  mulct  tax  was  intended  to  be  ap- 
plied to  the  retailer  only.  Attention  is  directed  to  that  provi- 
sion of  Section  2456  whereby  the  manufacturer  is  held  "ex- 
empt from  any  and  all  penalties  now  provided  by  law  for 
manufacturing,  selling,"  etc.  It  is  argued  that  the  mulct 
tax  is  a  penalty,  and  that,  by  the  foregoing  provision  of  the 
statute,  the  manufacturer  is  necessarily  exempted  therefrom. 
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The  peal  question  which  is  sifted  out  of  the  argument  is 
whether  the  word  "penalty,"  as  used  in  Section  2456,  is  in- 
tended to  include  the  mulct  tax. 

It  is  true,  in  one  sense,  that  the  mulct  tax  is  a  bur- 
den or  penalty  upon  the  liquor  business.  In  another  sense, 
it  is  the  very  reverse  of  that,  in  that  it  operates  to  bar  "pen- 
alties'' to  which  the  dealer  would  otherwise  be  subject. 
If  the  word  "penalty,"  in  Section  2456,  is  used  therein  in 
the  latter  sense,  then  the^  argument  of  appellant  falls.  The 
basic  section  of  our  prohibition  statute  is  Code  Section 
2382,  as  follows: 

"No  one,  by  himself,  clerk,  servant,  employee  or  agent 
shall,  for  himself  or  any  person  else,  directly  or  indirectly, 
or  upon  any  pretense,  or  by  any  device,  manufacture,  sell, 
exchange,  barter,  dispense,  give  in  consideration  of  the 
purchase  of  any  property  or  of  any  services  or  in  evasion  of 
the  statute,  or  keep  for  sale,  any  intoxicating  liquor,  which 
term  shall  be  construed  to  mean  alcohol,  ale,  wine,  beer, 
spirituous,  vinous  and  malt  liquor,  and  all  intoxix^ating 
liquor  whatever,  except  as  provided  in  this  chapter,  or  own, 
keep,  or  be  in  any  wa{'  concerned,  engaged  or  employed  in 
owning  or  keeping  any  intoxicating  liquor  with  intent  to  vio- 
late any  provision  of  this  chapter,  or  authorize  or  permit 
the  same  to  be  done;  and  any  clerk,  servant,  employee  or 
agent  engaged  or  aiding  in  any  violation  of  this  chapter 
shall  be  charged  and  convicted  as  principal." 

Other  provisions  of  the  statutes  provide  penalties  for 
the  violation  of  the  foregoing.  The  rigor  of  the  foregoing 
statute  has  been  somewhat  mollified  bv  the  so-called  mulct 
tax  provisions.  The  basic  section  pertaining  to  this  tax  is 
Section  2432,  Code,  1897,  and  is  as  follows: 

"Every  person,  partnership  or  corporation,  except  per- 
sons holding  permits,  carrying  on  the  business  of  selling  or 
keeping  for  sale  ifitoaneatlng  liquors,  or  maintaining  a  place 
where  intoxicating  liquors  are  sold  or  kept  with  intent  to 
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sell,  shall  pay  an  annual  tax,  to  be  called  a  'mulct  tax/  of  six 
hundred  dollars,  in  quarterly  installmenti^  as  hei*einafter 
provided,  which  tax  shall  be  a  lien  upon  the  real  property 
wherein  or  whereon  the  business  is  carried  on,  or  where  the 
place  for  selling  or  keeping  for  sale  is  maintained,  from  the 
time  each  installment  of  tax  as  hereinafter  provided  shall  be; 
come  due  and  payable.  In  case  the  person  caiTying  on  the 
business  of  maintaining  the  place  is  a  different  person  from 
the  owner  of  the  real  property  wherein  or  whereon  the  busi- 
ness is  carried  on  or  the  place  maintained,  then  the  tax  shall 
be  payable  by  the  person  conducting  such  business  or  main- 
taining such  place.  But  such  owner  may  pay  such  tax  at  any 
time  after  the  same  becomes  due  and  payable  for  the  purpose 
of  releasing  his  property  therefrom.  Any  permit  holder  sell- 
ing intoxicating  liquors  as  a  beverage  shall  pay  the  tax  pro- 
vided for  in  this  section." 

Tt  will  be  seen  that  the  foregoing  section,  by  its  terms, 
applies  to  every  persotiy  etc.,  carrying  on  the  business  of 
selling  or  keeping  for  sale,  etc.  Sections  2456  to  2460,  inclu- 
sive, impose  additional  limitations  upon  the  manufacturer. 
He  is  permitted  to  manufacture  and  to  seU  at  wholesale.  He 
is  not  permitted,  under  any  circumstances,  to  sell  at  retail 
upon  the  manufacturing  premises.  He  cannot  acquire  this 
right  even  by  paying  the  mulct  tax.  He  cannot  escape  the 
mulct  tax  by  relinquishing  such  right.  Tt  does  not  follow 
that  he  may  conduct  the  manufacturing  and  wholesale  busi- 
ness without  paying  the  mulct  tax.  On  the  contrary,  every 
provision  of  the  statute  pertaining  to  such  tax  applies  in 
terms  to  the  manufacturing  seller,  ib  the  same  manner  as  it 
does  to  any  other  seller. 

Code  Section  2447  is  as  follows : 

"Nothing  contained  in  this  chapter  so  far  as  it  re- 
lates to  the  mulct  tax  shall  be  in  any  way  construed  to 
mean  that  the  business  of  the  sale  of  intoxicating  liquors 
is  in  any  way  legalized,  nor  as  a  license,  nor  shall  the  as- 
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sessment  or  payment  of  any  tax  for  the  sale  of  liquors  as 
aforesaid  protect  the  wrongdoer  from  any  penalty  now  pro- 
vided by  law,  except  as  provided  in  the  next  section." 

The  next  section,  2448,  specifies  the  conditions  which 
must  be  complied  with,  in  order  to  render  the  mulct  tax  a 
bar  to  prosecution.  Sections  2447  and  2448,  taken  together, 
provide  that  the  payment  of  the  mulct  tax  under  the  statu- 
tory conditions  shall  operate  to  protect  the  seller  of  intoxi- 
cating liquors  from  any  penalty  now  provided  by  law. 
Clearly,  the  word  "penalty,"  in  this  connection,  does  not  in- 
clude the  mulct  tax  itself.  We  think  it  clear  that  the  word 
"penalty,"  as  used  in  Section  2456,  is  used  in  precisely  the 
same  sense  as  it  is  used  in  Section  2447.  The  appellant 
brings  to  our  attention  the  discussion  of  the  opinion  in 
Guedert  v,  Emmet  County,  116  Iowa  40,  wherein  the  mulct 
tax  is  referred  to  as  a  "price  or  penalty"  set  upon  the  saloon 
keeper's  business.  We  see  little  aid  for  the  appellant  in  this 
citation.  The  language  thus  used  wa^  entirely  appropriate 
to  the  question  there  under  discussion.  The  mulct  tax  is  an 
anomaly  in  the  law.  It  is  difficult  to  give  to  it  a  logical  clas- 
sification. It  is  both  a  tax  and  not  a  tax;  a  penalty  and  not 
a  penalty;  a  bar  to  prosecution,  but  not  a  justification.  It 
usually  involves,  therefore,  some  struggle  of  speech  to  deal 
with  it.  Appellant  cites,  also,  Orhe  v.  McManus,  142  Iowa 
654,  and  Sowles  v.  Martens,  160  Iowa  580,  as  recognizing  a 
distinction  between  wholesale  and  retail  selling  of  liquor. 
There  is  a  distinction  recognized  in  the  statute,  but  it  furn- 
ishes no  aid  to  the  position  of  the  appellant.  We  have  exam- 
ined the  opinions  in  the  cited  cases,  and  find  nothing  in 
either  opinion*  that  aids  the  contention  of  the  appellant. 
Moreover,  we  have  heretofore  held  directly  that  the  storage 
warehouse  of  a  manufacturing  company  was  subject  to 
mulct  tax.  In  re  Taxation  Den  Moin4^s  Union  R.  Co,, 
137  Iowa  730.  This  holding  was  not  based  upon  any  assump- 
tion that  the  manufacturing  company  was  selling  at  retail. 
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This  holding  was  clearly  foreshadowed,  also,  in  Bell  v. 
Hamm,  127  Iowa  343,  and  State  v.  Miller,  114  Iowa  396. 

While  it  is  true,  therefore,  that  the  statute  recognizes  a 
distinction  between  sale  at  wholesale  and  sale  at  retail,  in 
that  the  manufacturer  may  sell  at  wholesale,  but  may  not, 
under  any  circumstances,  sell  at  retail,  yet  the  fact  remains 
that  the  manufacturer  may  not  sell  even  at  wholesale,  with 
out  compliance  with  the  provisions  of  the  mulct  statute,  and 
that  he  comes  within  the  sweeping  provisions  of  the  prohibi- 
tory statutes,  which  prohibit  every  x)erson  from  selling  or 
keeping  for  sale  intoxicating  liquors  to  be  used  as  a  bever- 
age. This  prohibition  has  its  qualification  in  the  mulct 
statute.  Without  the  mulct  statute,  the  manufacturer  could 
neither  sell  nor  even  manufacture.  By  compliance  with  the 
conditions  of  the  mulct  statute,  he  may  do  both.  The  basic 
condition  of  the  mulct  statute  is  the  payment  of  the  mulct 
tax. 

II.  There  is  a  further  conclusive  reason  why  the  plain- 
tiff could  not  recover  in  this  case,  even  though  the  mulct  tax 
be  deemed  a  penalty,  within  the  meaning  of  Section  2456. 

Treating  the  tax  as  a  penalty,  the  plaintiff 
2.  Taxation  :  re-     paid  it  for  many  vears,  knowing  it  to  be  such. 

covery  of  tax        ^  ./  ^  ?  c 

SSt  '  "°'^  True,  it  avers  that  it  paid  the  same  under  pro- 
test. But,  in  the  absfence  of  statute,  the 
plaintiff  could  not  thereby  create  and  keep  alive  successive 
causes  of  action  against  Polk  County.  The  tax  was  levied  by 
the  state.  Its  collection  and  distribution  were  obligatory 
upon  the  county  oflScials.  The  statute  relied  upon  by  the 
plaintiff  as  authorizing  the  maintenance  of  this  suit  is  Code 
Section  1417.  This  section  provides  for  a  "refiind  to  the 
taxpayer"  of  any  tax  found  to  be  erroneously  or  ill^ally 
exacted  or  paid.  Was  the  plaintiff  a  taxpayer,  and  was  the 
mulct  tax  a  tax,  within  the  meaning  of  Section  1417?  This 
section  is  a  part  of  the  chapter  on  the  collection  of  taxes. 
The  taxes  thus  dealt  with  in  such  chapter  are  property  taxes, 
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which  are  levied  pursuant  to  assessment  of  property.  That 
the  mulct  tax  was  not  included  within  the  contemplation 
of  that  chapter  was  held  in  the  Des  Moines  Union  Railway 
case,  supra.  It  was  there  held  that,  where  the  assessment 
of  the  mulct  tax  had  been  omitted,  it  was  not  within  the 
power  of  the  county  treasurer  to  assess  tbe  same,  under  the 
provisions  of  Section  1374. 

It  necessarily  follows  that  Section  1417  does  not  author- 
ize a  suit  by  the  plaintiff  to  recover  mulct  taxes  paid. 

If  a  right  of  action  were  permitted  in  such  a  case,  either 
by  legislation  or  by  judicial  construction,  it  would  neces- 
sarily be  subversive  of  the  entire  legislation  pertaining  to 

the  sale  of  intoxicating  liquors.  When  a 
3.  Intoxicating  mulct  tax  is  assessed  against  a  place,  it 
avokumci^'  implies  a  charge  by  the  state  that  intoxicat- 
ing liquors  are  there  kept  for  sale  to  be 
used  as  a  beverage.  If  the  person  carrying  on  such  business 
may  pay  the  tax,  even  under  protest,  and  then,  after  many 
years,  bring  suit  to  recover  the  same,  on  the  ground  that  he 
did  not,  in  fact,  have  in  his  possession  intoxicating  liquors 
for  sale  to  be  used  as  a  beverage,  or  that  he  had  not  engaged 
in  any  sale  and  was  not  intending  to  do  so,  then  the  public 
authorities  are  put  under  the  necessity  of  preserving  indef- 
initely the  proofs  upon  which  they  have  acted  in  making  the 
assessment.  Such  proofs  would  necessarily  involve  the  testi- 
mony of  witnesses  who,  though  available  then,  might  not  be 
available  years  thereafter.  The  facts  which  would  properly 
subject  a  person  to  an  assessment  of  the  mulct  tax  involve 
the  guilt  of  his  violation  of  the  prohibitory  law.  If  the  trial 
of  such  an  issue  could  be  postponed  for  many  years,  by  a 
present  payment  of  the  tax,  and  the  issue  be  raised  there- 
after at  any  time  at  the  will  of  the  dealer  in  intoxicating 
liquors,  the  enforcement  of  the  prohibitory  law  would  be- 
come a  farce.  The  statute  provides  the  method  of  contesting 
the  imposition  of  the  mulct  tax.    It  is  adequate  to  the  pro- 
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teftion  oif  the  innocent.  We  are  clear  that  it  is  not 
open  to  a  person  who  pays  the  same  to  raise  the  issue  later, 
in  the  manner  presented  herein.  The  demurrer  to  the  peti- 
tion was  properly  sustained,  and  the  order  is — Affirmed^ 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Marco  Ferinac,  Appellant,  v.  Italian  Importing  Company 

et  al..  Appellees. 

PBINCIPAL  AND  AGENT:     Negligence.     One   may   not   be   held 

1  liable  for  the  results  attending  the  negligent  act  of  another 
when,  at  the  time  of  such  acts,  such  negligent  person  was  act- 
ing solely  for  a  third  party,  even  though,  at  times  prior  there- 
to, such  negligent  person  had  acted  for  the  one  sought  to  be 
held  liable. 

NEOIiIGENCE:     Unhitched  Horse.     Evidence   reviewed,  and   held 

2  sufficient  to  present  a  Jury  question  on  the  issue  of  negligence  in 
leaving  a  horse  unhitched  in  a  private^  yard  adjacent  to  a  pul>- 
lic  street. 

Appeal  from  Polk  District  Cov/rt. — William  McHbnry, 

Judge. 

June  24,  1918. 

Action  for  personal  injuries  sustained  by  a  minor.  At 
the  close  of  plaintiff's  evidence,  there  was  a  directed  verdict 
for  the  defendant,  and  the  plaintiff  appeals. — Affirmed  in 
part  and  reversed  in  part. 

Jos.  A.  Me^Titt,  for  appellant. 

Miller  d  Wallinffford  and  Parker,  Parrish  d  Miller,  for 
appellees. 

Evans,  J. — The  plaintiff,  a  child  three  years  of  age,  was 
injured  in  a  collision  with  a  horse  and  wagon  which  were  not 
in  charge  of  a  driver.  The  petition  alleged  that  the  horse  and 
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wagon  were  the  joint  property  of  the  defen- 

1.  Principal  dants  and  that  the  injury  to  the  plaintiff  re- 

negiig^ncey '        suited  from  the  negligence  of  a  servant  of  the 

defendants.  The  particular  negligence  speci- 
fied was  that  one  Santo,  the  alleged  servant,  had  gone  to  the 
home  of  the  plaintiff,  upon  business  of  both  of  the  defend- 
ants'; that  the  residence  of  plaintiff's  parents  was  situated 
within  a  fenced  enclosure,  or  yard;  that  Santo  passed 
through  the  gate,  and  failed  to  close  the  same;  that  he  left 
his  horse  standing  near  the  gate  without  hitching  the  same ; 
that  the  plaintiff  child  passed  through  the  open  gate  into  the 
street ;  and  that  tlie  unhitched  horse  started  on  a  trot  down 
the  street,  running  over  the  child  in  its  course.  The  motion 
for  a  directed  verdict  was  sustained,  on  the  ground  that 
there  was  no  evidence  that  Santo  left  the  gate  open;  that 
there  was  no  evidence  that  he  left  his  horse  unhitched ;  nor 
any  evidence  that  if  would  have  been  negligent  to  leave  the 
horse  unhitched ;  and  that,  as  to  the  defendant  the  Italian 
Importing  Company,  there  was  no  evidence  that  Santo  was 
the  servant  of  such  defendant.  The  injury  happened  in  the 
early  afternoon.  Tliere  was  a  wedding  party  at  the  house 
at  the  time.  Some  of  the  guests  were  present  and  oth- 
ers wei'e  arriving.  There  were  "kids  outside."  Whether 
the  "kids"  were  guests  or  whether  they  were  there  for 
ulterior  purposes  does  not  appear.  Some  refresh- 
ments in  the  form  of  beer  and  whisky  had  been  purchased 
by  the  groom  for  use  at  the  wedding  dinner.  The  errand 
of  Santo  was  to  collect  the  bill  for  the  refreshments. 
The  Italian  Importing  Company  was  engaged  in  the  grocery 
business.  The  defendant  Dapolonia  was  the  president  of 
that  company.  He  was  engaged  on  his  own  account  in  the 
liquor  business.  He  sold  the  refreshments  to  the  groom. 
The  evidence  is  undisputed  that  the  horse  and  wagon  be- 
longed to  him  and  that  Santo  was  his  servant.  It  appears, 
also,  that  Santo  made  deliveries,  at  the  direction  of  his  em- 
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ployer,  at  various  times  for  the  Italian  Importing  Company, 
His  business  at  the  home  of  the  plaintiff,  however,  was  exclu* 
sively  that  of  his  employer  Dapolonia.  So  far,  therefore,  as 
the  defendant  Italian  Importing  Company  is  concerned,  the 
verdict  was  properly  directed,  on  the  ground  that  Santo  waa 
not  its  servant,  and  was  not  engaged  upon  its  business  at  the 
time  of  the  alleged  n^ligence. 

It  remains  to  consider  whether  there  was  any  evidence 
from  which  a  jury  could  find  negligence  on  the  part  of  Santo. 
There  was  no  direct  evidence  that  he  left  the  gate  open- 
All  that  appears  from  the  evidence  at  this 
2.  nbgligkncb  :       point  is  that  Santo  necessarily  came  through 
horse.  the  gate,  and  that  it  was  open  thereafter, 

and  that  the  child  passed  through  it  to  the 
street.  Under  the  evidence,  the  jury  would  not  be  justified 
in  finding  that  he  was  the  only  one  that  passed  through  the 
gate,  or  that  he  was  the  only  one  that  could  have  left  it  open. 
Guests  were  arriving  about  the  same  time  that  he  arrived. 
The  "kids"  were  present  in  close  proximity  thereto.  If, 
therefore,  it  were  vital  to  the  plaintiff's  case  to  show  that 
Santo  left  the  gate  open,  we  should  have  to  hold  that  he  had 
failed.  But  we  do  not  think  it  was  vital  to  his  case.  It  may 
well  be  doubted  whether  a  leaving  of  the  gate  open  could  be 
deemed  as  negligence  unless  it  were  made  to  ap{>ear  that 
Santo  knew  of  the  presence  of  the  child,  or  knew  that  he  in- 
creased its  peril  thereby.  The  real  pivot  of  plaintiff's  case 
turns  upon  the  question  of  whether  the  horse  was  left  by 
Santo  unhitched ;  and  whether,  under  all  the  circumstances, 
it  was  negligent  in  him  so  to  do.  The  evidence  shows  that, 
in  a  very  few  moments  after  Santo  came  into  the  house,  the 
horse  went  trotting  down  the  street.  The  witnesses  who 
stopped  him  discovered  no  evidence  of  his  having  been 
hitched.  There  did  not  appear  to  be  any  hitching  strap, 
broken  or  otherwise.  We  think  the  facts  thus  shown  were 
sufficient  to  justify  a  finding  of  fact  by  the  jur^'  that  the 
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horse  was  left  unhitched.  If  such  fact  were  found,  it  would 
then  be  a  fair  question  for  the  jury  whether,  considering  all 
the  surrounding  circumstances,  as  well  as  the  character  of 
the  horse,  it  was  negligence  to  leave  him  unhitched.  A  horse 
drawing  a  vehicle  upon  the  street  without  control  carries 
some  presumption  of  fact  against  his  absent  driver.  We 
think  that  the  question  whether  Santo  did  leave  the  horse 
unhitched,  and  whether  it  was  negligence  to  so  leave  him, 
under  all  the  circumstances,  were  proper  questions  for  the 
jury.  Mgliaccio  v.  Smith  Fuel  Co.,  151  Iowa  705 ;  Ash  v. 
Century  Lbr.  Co.,  153  Iowa  523. 

As  to  the  Italian  Importing  Company,  the  order  of  the 
trial  court  will  be  affirmed.  As  to  the  defendant  Dapolonia, 
it  will  be  reversed. — Affirmed  in  part  and  reversed  in  part. 

Preston,  C.  J.,  Ladd  and  Salingbr,  JJ.,  concur. 


Anna  L.  George,  Appellant,  v.  Iowa  &  Southwestern  Rail- 
way Company,  Appellee. 

AFPEAIi  AND  EBROB:    I>irect6d  Verdicts.    A  directed  verdict  may 

1  not,  on  appeal,  be  aided  by  giving  consideration  to  the  fact  that 
the  trial  court  had  the  advantage  of  seeing  and  observing  the 
witnesses. 

KEOIiIOENOE:    Negativing  Causes.     Testimony  as  to  the  proxi- 

2  mate  oause  of  an  injury  is  not  in  equipoise  on  two  opposing 
theories  when  one  theory  has  such  support  in  the  evidence  as 
would  fairly  justify  an  impartial  jury  in  finding  that  such 
cause  was, established,  while  the  other  cause  has  no  support  in 
the  evidence,  and  is  wholly  theorized  as  a  possibility. 

PRINCIPLE  APPLIED:  A  railway  track  was  very  rough  and 
uneven,  and  by  reason  thereof  the  engine  swayed  and  jerked 
in  passing  over  the  track,  and  created  a  condition  which  ren- 
dered it  possible  for  one  to  be  thrown  from  the  engine.  A  post 
had  been  negligently  placed  very  near  the  track.  Deceased  was 
in  the  performance  of  his  duties  as  fireman  on  the  engine.  A 
very  short  time  thereafter,  at  a  point  along  the  rough  track,  he 
was  found  close  to  the  track,  and  with  wounds  and  bruises  on 
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his  dead  body.  The  Jury  might  have  found  that  his  body  hit 
the  post  There  was  no  evidence  that  he  was  sick  or  diseased. 
Heldf  the  poasibility  that  deceased  fell  from  sickness  or  disease, 
and  not  /rom  the  lurch  of  the  engine,  was  not  sufficient  to  plaqe 
the  testimony  in  equipoise  on  the  two  conflicting  theories. 

NEGIiiaENOE:    No  Eyewitness  Bnle.    Principle  recognized  that  a 

3  presumption  of  due  care  arises,  in  the  absence  of  eyewitnesses. 

MASTEB  AND  SERVANT:    Bough  Hallway  Track,  Etc.     An  em- 

4  ployee  upon  a  railway  engine  may  not  be  held  to  have  assumed 
the  risk  attending  the  operation  of  an  engine  over  a  rough  and 
uneven  track,  with  a  post  negligently  left  in  close  proximity 
thereto,  from  the  mere  fact  that  he  hneto  of  such  condition,  un- 
less the  danger  is  so  Imminent  that  a  reasonably  prudent  per- 
son would  not  have  continued  in  the  work — ^a  question  which  is 
rarely  one  of  law. 

Appeal  from  Page  District  Cowrt, — E.  B.  Woodruff,  Judge. 

June  24,  1918. 

In  this,  a  suit  to  recover  damages  for  the  alleged  negli- 
gence of  defendant  claimed  to  have  resulted  in  the  death  of 
one  John  J.  George,  a  motion  to  direct  verdict  for  the  defen- 
dant was  sustained  at  the  close  of  the  testimonv  for  the 
plaintiff,  and  she  appeals. — Reversed  and  remanded. 

Earl  R.  Ferguson  and  C.  R.  Barnes^  for  appellant. 

Orr  d  Turner  and  Tinley,  Mitchell  d  Pryor,  for  appellee. 

Salinger,  J. — I.  The  appellee  insists  the  trial  court 
was  justified  in  directing  verdict  against  the  appellant,  on 
the  authority  of  Meyer  d  Bro^,  v,  Houck,  85  Iowa  319,  which, 

in  effect,  abrogates  the  scintilla  of  evidence 
1.  Appeal  and        rule  theretofore  prevailing  in  this  jurisdic- 
rected*  verdicts,    tion,  and  empowers  the  court  to  direct  a  ver- 
dict against  the  party  having  the  burden  of 

» 

proof,  if  the  testimony  is  in  such  condition  that,  should  the 
verdict  be  returned  for  that  party,  the  court  would  unhesitat- 
ingly set  the  same  aside.    Appellee  urges  that,  in  applying 
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the  Meyer  oase  rule,  this  court  should  take  into  consideration 
that  the  trial  court  saw  and  heard  the  witnesses.  The  Meytr 
case  did  not  intend  to  substitute  the  judge  for  the  jury;  and, 
in  passing  upon  whether  a  verdict  was  rightly  directed, 
we  are  not  at  liberty  to  aid  the  ruling  by  considering  the 
advantage  the  trial  judge  had  because  the  living  witnesses 
were  before  him.  Notwithstanding  this  valuable  advantage, 
we  must  determine  from  the  record  before  us  whether  there 
was  such  an  absence  of  evidence  for  the  plaintiff  as  to  justify 
a  direction  of  verdict  for  the  defendant. 

II.  So  proceeding,  it  seems  to  us  to  be  beyond  dispute 
that,  on  the  vital  premise  of  one  phase  of  this  appeal,  there 
is  no  serious  controversy.    Whatever  the  effect  of  it  may  be, 

it  is  beyond  question  that  the  jury  could 

2.  ntoligbncb:       find  the  following  things  from  the  evidence: 

causes.  (1)  That    the    roadbed    was    unballasted, 

rough,  and  uneven;  (2)  that  a  train  going  at 
8  or  10  miles  an  hour  at  the  point  where  decedent  was  in- 
jured would  be  caused  i:hereby  to  sway,  jerk,  jump,  to  take 
up  slack  roughly,  and  that  conditions  generally  made  it 
possible  that  one  upon  the  train  would  be  thrown  from  it; 
(3)  this  tendency  to  lurch  and  sway  would  be  increased 
when,  as  was  the  fact  here,  the  supply  of  coal  in  the  ten- 
der was  low,  thus  making  the  train  lighter.  Speaking  to 
the  very  part  of  the  roadbed  upon  which  the  train  was  being 
operated  when  decedent  was  injured,  one  witness  says  that 
at  that  point,  "it  is  just  up  and  down  and  just  wabbly  and 
any  other  way,  just  low  places  and  high  places,  not  even  at 
all."  Another  says  that,  at  tfiis  particular  place,  the  track 
was  not  Y^vy  even,  and  was  pretty  rough,  and  there  was  no 
ballast  at  this  point;  that,  at  the  point  in  question,  there 
is  a  hump,  and  the  effect  of  this  upon  the  tender  in  going 
over  was  that  one  could  feel  the  shock  when  the  engine 
swings  onto  it,  and  on  dropping  back  after  the  engine  got 
across  it ;  that  the  engine  would  seem  to  run  down  there,  and 
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take  the  slack  of  the  train  with  a  jerk  when  the  engine  once 
more  dipped  upward ;  that  tl^e  rough  track  will  make  the  en- 
gine bounce  around.  One  witness  says  it  was  "awful  rough'^ 
just  before  this  point  was  reached,  and,  in  going  upon  a 
bridge  in  that  immediate  neighborhood,  the  track  was  "awful 
rough ;"  and  that,  when  they  got  on  the  bridge,  they  would 
"just  jump  ofif  again."  It  is  also  testified  there  was  a  lot  of 
slack,  and,  as  the;  engine  would  roll  over  the  bridge,  it  would 
jerk  that  slack  around ;  that  this  would  cause  a  jerking  and 
jumping  and  rocking,  "just  rocking  back  and  forth,  and  it 
would  jerk  every  way." 

Assume  there  may  be  debate  over  what. deduction  might 
rightly  be  drawn  by  a  jury  from  this  evidence;  yet  the  evi 
dence  does  exist.  This  record  is  not  one  wherein  .there  is 
no  evidence  to  support  a  claim  that  there  was  this  roughness 
and  swaying,  and  the  question  is,  whether  their  existenoe 
made  it  for  the  jury  whether  these  conditions  caused  deced- 
ent to  fall  from  the  train. 

a-a 

We  are  justified  in  saying  that,  on  the  whole  case,  ap- 
pellee does  not  so  much  question  that,  under  the  testimony, 
it  might  be  true  that  decedent  came  to  his  death  as  the  plain- 
tiff claims,  but  takes  the  position  thaf  ttiis  is  no  more  prob- 
able or  possible  than  that  decedent  might  have  been  stricken 
by  an  attack  of  heart  trouble,  vertigo,  and  the. like,  and  thus 
have  come  to  fall  from  the  train.  Again,  appellee  does  not  so 
much  urge  it  was  impossible  for  the  death  to  have  resulted 
from  contact  with  the  po^t,  but  insists,  rather,  that  that 
is  no  more  possible  than  that  the  man  was  already  dead  when 
he  fell  from  the  train,  because  of  something  not  due  to  the 
negligence  of  defendant.  In  other  words,  the  main  de- 
fense of  the  judgment  below  is  that  the  testimony  was  in 
equipoise,  as  matter  of  law. 

The  law  on  the  point  is  well  settled:  Undoubtedly,  it 
is  not  enough  there  is  a  mere  possibility  that,  the  injury  is 
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chargeable  to  the  negligence  of  defendant,  and  a  recovery 
may  not  rest  wholly  on  conjecture.  Lunde  v.  Cudahy  PacJc- 
ing  Co.,  139  Iowa  688,  at  697.  There  is  Ho  case  for  a  jury 
where  the  evidence  leaves  the  happening  of  the  accident  a 
mere  matter  of  conjecture,  and  as  consistent  with  the  theory 
of  absence  of  negligence  as  with  its  existence,  tibhitts  v. 
Masoti  Oity  d  Ft.  D.  R.  Co.,  138  Iowa  ll8.  Undoubtedly,  tlie 
plaintiff  fails  if,  as  matter  of  law,  the  testimony  is  in  equi- 
IK>i8e.  NeaZ  v.  (Jhiccbgo,  R.  I.  d  P.  R.  Co,,  129  Iowa  5 ;  Aabach 
i}.  Ohioago,  B.  &  Q.  R.  Co.,  74  Iowa  248,  251;  Rhines  v.  Chi- 
cago d  N.  W.  R.  Co.,  75  Iowa  597.  Undoubtedly,  it  does  not 
suffice  where  a  conclusion  which  is  consistent  with  the  the- 
ory  of  the  plaintiff  is,  as  matter  of  law,  equally  consistent 
with  some  other  theory.  WHeelan  v.  Chicago,  M.  d  8t,  P.  R. 
Co.,  85  Iowa  167.  But,  as  said  in  Lunde  v.  Cudahy  Paxiking 
Co.,  139  Iowa  688,  at  697,  this  does  not  require  plaintiff  to 
prove  either  negligence  or  proximate  cause,  beyond  a  rea- 
sonable doubt;  and,  where  the  proven  circumstances  are 
such  that  different  minds  may  reasonably  draw  different 
contusions,  or  where  all  the  known  facts  point  to  the  n^- 
ligence  of  the  defendant  as  the  cause,  then,  though  the 
evidence  be  wholly  circumstantial,  proximate  cause  is  for  a 
jury.  It  suffices  that  inferences  which  plaintiff  demands 
may  fairly  be  drawn.  Kansas  City  So.  R.  Co.  v.  Leslie, 
112  Ark.  305  (167  S.  W.  83,  89),  approving  8t.  Louis,  J. 
M.  d  8.  R.  Co.  V.  Hempfling,  107  Ark.  476  (156  S.  W.  171). 

The  true  test  is  well  stated  in  Schoepper  v.  Hancoclc 
Chemical,  Co.,  113  Mich.  582  (71  N.  W.  1081),  wherein  it  is 
said  that  the  rule  where  the  case  rests  wholly  in  conjecture 
does  not  apply,  if  there  is  room  for  balancing  the  probabil- 
ities and  for  drawing  reasonable  inferences  better  supported 
on  one  side  than  the  other,  even  though  the  evidence  for  the 
theory  of  plaintiff  is  rebutted,  but  without  disclosing  any 
other  probable  cause. 

It  is  said  in  Lunde  v.  Cudahy,  139  Iowa  688,  at  701,  if 
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any  testimony  bears  on  the  question  at  issue,  and  there  is 
afforded  room  for  fair-minded  men  to  conclude  therefrom 
that  one  theory  of  the  case  is  better  supported  than  the 
other,  the  question  cannot  properly  be  withdrawn  from  the 
jury ;  that  plaintiff  is  not  bound  to  exclude  the  possibility 
that  the  accident  might  have  happened  in  some  way  other 
than  claimed  by  plaintiff,  because  to  require  this  would  be 
to  require  plaintiff  to  make  his  case  beyond  a  reasonable 
doubt.  When  a  cause  is  shown  which  might  produce  an  ac- 
cident in  a  certain  way,  and  an  accident  happens  in  that 
manner,  then,  in  the  absence  of  a  showing  of  other  cause^ 
it  is  a  warrantable  presumption  that  the  cause  indicated  in 
the  tjestjmony  was  tjie  operative  agency  in  brijaging  about  the 
result.  BrownfieM  v.  ChUxigo,  R.  I,  &  P.  B.  Co.,  107  Iowa 
254,  at  258 ;  Lunde  v.  Cudahy,  139  Iowa  688,  701,  702 ;  Settle 
V.  at.  LoiUs  d  S.F,R,  Co.,  127  Mo.  336  (30  S.  W.  125).  In 
establishing  that  injury  is  due  to  n^ligence  either  by  direct 

* 

or  circumstantial  evidence,  the  plaintiff  need  not  negative 
every,  other  conceivable  hypothesis  which  might  account  for 
the  injury.  It  is  only  where  opposing  theories  of  the  acci- 
dent are  equally  in  accord  with  the  proven  facts  that  the 
evidence  of  the  plaintiff  fails,  as  matter  of  law.  Gordon  v. 
Ohicago,  R.  /.  d  P.  R.  Co:,  146  Iowa  588.  An  efficient  and 
adequate  cause  of  an  injury  may  be  termed  the  real  or  proxi- 
mate cause  thereof,  unless  another  cause,  not  incidental  to 
such  cause  but  independent  of  it,  has  intervened  and  caused 
the  injury.  DavU  v.  Mercer  Lumber  Co.,  164  Ind.  413  (73 
N.  E.  89i9).  If  several  proximate  causes  contribute  to  an  ac- 
cident, and  each  or  all  may  be  an  effective  cause,  the  result 
may  be  attributed  to  any  or  all  of  these  causes.  Burk  v. 
Creamery  Pkg.  Mfg.  Co.,  126  Iowa  730. 

The  facts  in  Kansas  City  So.  R.  Co.  v.  Leslie,  112  Ark. 
305  (167  S.  W.  83,  at  90),  and  in  Richer d  v.  Chicago,  St.  P., 
M.  d  0.  R.  Co.,  141  Fed.  905,  are,  in  many  respects,  like  those 
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at  bar;  and  in  these  it  was  held  that  there  was  a  case  for 
a  jury. 

2-b 
Plain  as  all  this  seenm  to  be,  the  parties  conflict  sharply 
on  how  it  bears  upon  their  case.  The  appellant  contends 
that,  if  the  jury  can  reasonably  find  from  the  evidence  that 
the  negligence  of  defendant  furnished  cause  adequate  to  pro- 
duce the  injury  suffered,  there  is  a  case  for  the  jury.  The 
appellee  construes  our  decisions  that  the  plaintiff  must  fail 
where  the  testimony  on  liability  is  in  equipoise,  to  mean 
that,  if  the  trial  court  or  this  court  are  of  opinion  the  testi- 
mony is  in  equipoise,  and  reach  such  conclusion  because  the 
injury  is  possible  upon  some  theory  other  than  the  one  ad- 
vanced by  plaintiff,  and  such  other  possible  cause  is  not  ex- 
cluded, then  there  is  a  case  for  a  directed  verdict.  If  this 
be  so,  then,  though  the  jury  may  reasonably  find  that  a 
shot  fired  by  the  defendant  caused  death,  a  verdict  must  be 
directed  for  the  defendant,  if,  in  the  opinion  of  the  court, 
it  is  possible  that  someone  other  than  defendant  fired  the 
shot*  We  do  not  believe  the  rule  is  as  appellee  contends. 
When  a  verdict  has  been  directed,  the  appellate  court,  ^in  re- 
viewing that  action,  and  in  passing  upon  what  the  evidence 
showed,  or  what  might  legitimately  be  inferred  from  it,  does 
not  deal  with  what  the  trial  court  or  the  Supreme  Court 
might  infer,  but  inquires  whether  the  jury,  as  reasonable  and 
intelligent  men,  might  legitimately  conclude,  from  the  proofs 
offered,  that  the  accident  occurred  in  the  manner  alleged  by 
the  plaintiff.  Ijinide  v.  Cud4ihy,  139  Iowa  688,  at  702.  The 
paramount  question  is  whether  th^  jury  could  legitimately 
infer,  honestly  using  such  abilities  as  they  had,  that  the  cir- 
cumstances indicated  that  the  condition  of  the  track  threw 
the  decedent  from  the  engine.  We  think  that  question  was 
for  the  jury.  We  sum  the  cases  we  have  analyzed  not  to 
hold  that  the  plaintiff  must  submit  to  a  direction  against 
him,  unless  he  shows,  first,  that  something  done  or  omitted 
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by  the  defendant  is  adequate  to  produce  the  injury  suffered, 
and,  second,  excludes  all  possibility  that  the  injury  was 
caused  by  something  other  than  such  act  of  the  defendant. 
To  bring  the  case  to  a  more  concrete  point:  if  the  plaintiff 
shows  that  some  act  or  omission  of  the  defendant  might  ade- 
quately cause  what  resulted,  and  the  jury  may  reasonably 
find  that  something  other  than  the  act  of  the  defendant  could 
also  have  produced  the  injury,  testimony  is  in  equipoise. 
But  if  the  plaintiff  shows  that  what  the  defendant  did  might 
accomplish  what  plaintiff  suffered,  it  does  not  take  the  case 
from  the  jury  merely  because  it  is  possible  thsit  the  act  of 
the  defendant  may  not  have  been  the  cause — that  it  is  pos- 
sible that  something  else  caused  the  injury.  If,  in  the  case 
before  us,  there  were  any  evidence  from  which  a  jury  could 
find  the  existence  of  some  disease  which  might  have  caused 
decedent  to  stagger  and  fall  off  the  train,  there  would  be  evi- 
dence of  two  equally  adequate  causes,  and  the  testimony 
might  be  in  equipoise,  as  matter  of  law.  In  the  case  sup- 
posed, one  theory  would,  as  matter  of  law,  be  as  strong 
as  the  other.  But  it  is  only  when  the  opposing  theories 
have  equal  support  as  matter  at  law  that  it  becomes  the 
duty  of  the  court  to  direct  a  verdict  against  the  plaintiff. 
The  case  before  us  makes  the  line  of  demarcation  clear.  The 
plaintiff  showed  that  something  existed  which  could  throw 
a  man  off  the  train ;  that  one  who  had  been  on  the  train  was 
lying  on  the  ground  dead,  with  wounds  and  contusions  upon 
him;  and  these  and  other  things  disclosed  circumstances 
indicating  that  decedent  came  in  contact  with  a  post  placed 
close  to  the  track.  The  jury  could,  in  reason,  find  that 
the  condition  of  the  track,  the  act  of  the  defendant,  could 
and  did  initiate  the  injury  suffered;  and  placing  the  post 
where  it  was,  completed  the  injury.  The  defendant  merely 
responds  that  all  this  might  as  well  have  happened  if  some 
adequate  illness  had  caused  decedent  to  stagger,  and  so 
to  fall  off  the  train.     The  diflSculty  is,  there  is  no  evidence 
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from  which  the  jury  could  find  that  any  disease  existed — 
that  plaintiff  shows  an  efficient  cause  for  the  injury  suffered; 
while  the  defendant  theorizes  upon  what  would  be  the  state 
of  the  case  if  it,  too,  had  shown  a  differing  adequate  cause, 
involving  no  n^ligence  on  its  part.  With  nothing  to  meet 
the  showing  by  plaintiff  that  negligence  on  part  of  defen- 
dant was  adequate  to  cause  the  injury  sustained,  except  a 
claim  that  the  same  injury  might  have  resulted  from  an 
imagined  cause  which,  if  existing,  would  be  adequate,  it  was 
for  the  jury  to  say  whether  the  theory  advanced  by  plaintiff 
was  sustained  by  the  evidence.  Therefore,  it  was  error  to 
direct  a  verdict  for  defendant. 

We  shall  not  stop  to  set  out  all  the  circumstances  that 
lead  us  to  this  conclusion.  They  are  numerous.  No  one  or 
more  of  them,  nor  many  taken  together,  might  be  at  all 
conclusive;  but  with  no  proof  whereon  to  base  the  theory 
advanced  by  defendant,  all  taken  together,  though  not  con- 
clusive, made  it  a  question  for  the  jury  whether  or  not  de 
cedent  had  come  to  his  death  as  the  petition  charges — that 
is,  that  the  defective  roadbed  so  swayed  the  engine  upon 
which  the  decedent  was,  in  the  performance  of  his  duty,  as 
that  he  was  thrown  off  and  killed,  by  coming  in  violent  con- 
tact with  a  post  placed  by  defendant. 

III.     We  incline  to  the  opinion  the  verdict  was  directed 
on  the  sole  gi*ound  that  a  recovery  for  the  plaintiff  would 
rest  on  a  mere  guess,  and  that  the  court  sustained  the  mo- 
tion on  the  expressed  and  sole  ground  that 


8.  Nkoliqbkcb: 
no  ( 

rule. 


no  eyewrtifess     there  was  no  evidence  of  what  caused  the 


death  of  the  decedent.  But  the  briefs  contest 
all  along  the  line.  The  appellant  pi-esents  an  exhaustive 
brief  for  the  proposition  that  freedom  from  contrib- 
utory negligence  was  established  by  presumption,  be- 
cause there  were  no  eyewitnesses.  Of  course,  that  is  the  gen- 
eral rule;  and  the  point  would  need  no  further  considera- 
tion, were  it  not  for  the  claim  of  appellee  that  Stark 
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v.  Tabor  &  Northern,  R.  Co.,  161  Iowa  393,  at  403,  holdd  that 
the  rule  is  not  appl^q^^ble;  under  the  facts  present  in  tl^is 
case.  It  is  said  in  the  Htqsrk  case  that,  ''At  best,  there  was 
such  a  short. period  of  time  not  covered  by  the  testimony 
that  no  presuniption  can  f  aiirly  arise  that,  during  this  short 
period^  aomethi^g  o|[;eurred  which  would  indicate  that  he 
used  the  d^ree  of  care  required  of  him.''  The  final  reason  is 
stated  to  be  that  there,  ifs  no  room  for  presumption  relie^ng 
the  deceasjed,  ''in  view  of  direct  testimony  relating  to  his 
conduct  at  and  just  before  he  received  his  injuries."  It  seems 
to  us  that  tluis  states  the  ri^e,.  and  not  an  exception  to  it. 
It  but  reiterates  that  the  presumption  arising  from  the  love 
of  life  is  not,a,vailable  wh^re  there  is  direct  evidence  relating 
to  the  conduct  of  the  deceased  at  and  just  before  he  received 
his  injury^  and  further,  that  such  conduct  was  observed  in 
the  Starh  case,  .except  f or  ^p  short  a  period  of  time  as  would 
be  negligible,       . . 

We  think  freedom  from  contributory  negligence  was  for 
the  jury.  .         .        .         .      , 

IV.  We  have  exhaustive  briefs  on  what  does  and  what 
does  not  constitute  an  assumption  of  risk.  The  rules  on 
this  head  are  well  settled,  top-    We  incline  to  think,  too, 

that,  the  judge  ruled  expressly  that  assump- 

4.  Master  AND       tion  df  risk  was  not  a  controlling  factor  in 

triSf  etc^'^*^     ^^^  decision.  He  said  expressly  he  thought  the 

motion  was  somewhat  premature,  because 
assumption  of  risk  was  a  mattei?  for  defense.  Melody  v.  Des 
Moines  Union  R.  Co.,  161  Iowa  695,  8o  holds,  and  points  out 
that,  by  ;statute,  the  defend  of  assunjiption  of  risk  can  only 
be  made  available  by  pleading  and  proof  that  the  danger  was 
so  apparent  that  a  reasonably  prudent  man  would  not  have 
co^tijiued  in  the  service. .  Not^^^ithstanding  that,  it  is  pos- 
sible thOft,  though. sijch,  defense  be  not  pleaded,  that,  if  the 
testimpny.  for  the  plaintiff  showed  there  was  assumption  of 
risk,  this  would  defeat  recovery.    But,  as  will  be  noticed, 
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both  said  statute  and  the  case  law  do  not  defeat  recover/ 
merely  because  it  was  known  that  a  roadbed  was  rongh,  and 
a  post  was  too  close  to  the  rail,  bnt  only  where  the  danger 
is  so  apparent  that  a  reasonably  pmdent  man  would  not 
continue  in  the  service.  Mere  knowledge  that  the  roadbed 
was  in  that  condition,  and  the  post  in  that  pla'ce,  is  not 
enough. 

Assumption  of  risk  was  held  to  be  for  a  jury  where  the 
injury  came  from  an  overhead  structure.  See  Coles  v.  Union 
Terminal  R.  Co,,  124  Iowa  48 ;  Bryce  v.  Chicoffo,  M.  d  8t.  P. 
R.  Co.,  103  Iowa  665.  Fbr  it  is  not  knowledge  that  some- 
thing exists  which  might  cause  injury  that  takes  assump- 
tion of  risk  from  a  jury :  that  is  for  the  jury,  unless,  in  ad- 
dition to  knowing  that  the  instrumentality  was  present,  a 
reasonably  prudent  man  should,  as  matter  of  law,  have 
known  and  appreciated  the  danger.  The  matter  is  for  the 
court  only  when  the  danger  is  so  obvious  and  glaring  that  an 
ordinarily  prudent  man  would  not  undertake  the  work  in 
the  face  of  such  danger.  Hbsheit  v.  Lush,  (Springfield 
Court  of  Appeals)  190  Mo.  App.  4S1  (177  S.  W.  712).  It  is 
for  the  jury  if  there  is  a  question  whether  the  employees  un« 
derstood  and  appreciated,  or  ought  to  have  understood  and 
appreciated,  not  the  presence  of  the  instrumentality,  but  the 
peril  to  which  it  exposed  him,  and,  with  such  knowledge  and 
appreciation,  continued  in  the  service.  Gordon  v.  Chicago, 
R,  L  d  P,  R.  Co.,  146  Iowa  588.  We  think  that  Kirohoff  v. 
Creamery  Supply  Co,,  148  Iowa  508,  tends  strongly  to  sus- 
tain the  right  of  appellant  to  have  assumption  go  to  the 
jury ;  and  that  somfe  support  for  that  position  is  given  by 
Lunde  v,  Cudahy,  139  Iowa  688,  at  697.  Johnson  v.  8t.  Paul, 
M,  d  M,  R,  Co,,  43  Minn.  58  (44  N.  W.  884),  TihUtts  v.  Rail- 
woAf,  138  Iowa  178,  and  Rickerd  v.  ClUcago,  8t.  P.,  M.  d  O, 
R.  Co.,  141  Fed:  905,  come  as  neap  to  having  the  same  facts 
as  one  Ynay  expect  to  find ;  and  in  all  of  them,  assumption  of 
risk  was  held  to  be  for  the  jury. 
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Placing  the  post  in  dangerous  proximity  to  the  track 
constituted  negligence.  Oalveston,  H.  d  8,  A.  R.  Co.  r. 
Brown,  33  Tex.  Civ.  App.  589  (77  S.  W.  832) ;  Keams  v. 
Chicago,  M,  d  St,  P,  R,  Co.,  66  Iowa  599 ;  Murphy  v.  Wahash 
R.  Co.,  115  Mo.  Ill  (21  S.  W.  862) ;  HcUl  v.  Union  Pac.  R. 
Co,,  16  Fed.  744.  It  constituted  negligence  to  permit  the 
track  to  remain  in  an  uneven,  rough,  and  unballasted  condi- 
tion, thus  causing  cars  to  roll  back  and  forth,  and  to  create 
a  tendency  to  have  them  jump  the  track.  Gordon  v.  Chicago, 
R.  I.  d  P.  R,  Co,,  146  Iowa  588.  This  being  so,  it  follows,  as 
matter  of  elementary  law,  that,  at  worst,  assumption  ol  risk 
was  for  the  jury,  because  the  employee  does  not  assume  the 
risks  created  by  the  negligence  of  the  master.  Assumption 
of  risk  was,  at  worst,  for  the  jury,  because  a  fireman  was  not 
bound  to  keep  a  lookout  to  ascertain  whether  the  company , 
had  performed  its  duty  to  provide  a  safe  place  to  work..  It 
has  been  so  held  as  to  ascertaining  the  dangerous  proziniity 
of  a  post.  See  Galveston,  H,  d  8,  A.  R.  Co.  v.  Broum,  33 
Tex.  Civ.  App.  589  (77  S.  W.  832) ;  Gulf,  C.  d  8.  F.  R.  Co.  v. 
Moore,  28  Tex.  Civ.  App.  603  (68  S.  W.  559,  at  561) ;  and 
Galvegton,  H.d  8.A.  R.  Co,  v,  Mortson,  31  Tex.  Civ.  App.  142 
(71  S.  W.  770).  We  see  nothing  in  Texas  M.  R.  R.  Co.  v. 
Taylor,  (Tex.)  53  S.  W.  362,  that  aids  appellant,  and  find  no 
applicability  to  anything  at  issue  here  in  Lomsvilie  d  N.  R. 
Co.  V.  Parker's  Admr.,  165  Ky.  658  (177  S.  W.  465) .  We  are 
of  opinion  that  the  circumstances  held  to  sustain  submission 
to  a  jury  that  were  founii  present  in  Thornton  v.  Seaboard 
Air  Line  R.  Co.,  98  S.  C  348  (82  S.  E.  433),  Gordon  v.  Chi- 
cago, R.  I.  d  P.  R.  Co.,  146  Iowa  588,  and  Choctaw,  0.  d  G.  R. 
Co.  V.  McDade,  24  Sup,  Ct.  Rep.  24,  are  not  stronger  than 
those  found  in  this  record. 

Can  it  be  said  decedent  assumed  the  risk  of  being 
thrown  against  the  post  which  defendant  had  placed  too 
near  the  track?  If  so,  then,  though  it  were  conceded  that 
some  wrong  of  the  defendant  had  thrown  decedent  from  the 
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train,  there  could  be  no  recovery  if  being  thrown  brought  his 
head  in  violent  contact  with  the  land  on  which  the  right  of 
way  lay.  For  if  knowing  the  post  was  where  it  was  would 
bar  a  recovery,  so  would  knowledge  that  ground  was  lying 
there  against  which  the  head  of  one  thrown  from  a  train 
might  be  driven.  Appellee  bases  its  claim  that  all  risks  in- 
volved were  assumed  on  no  more  than  the  argument  that,  if 
decedent  was  thrown  from  the  train  because  of  the  rough 
condition  of  the  roadbed,  and  if,  upon  being  thus  thrown,  he 
came  to  his  death  by  striking  a  post  placed  by  the  defend- 
ant in  too  close  proidmity  to  the  track,  this  constitutes  an 
assumption  of  these  risks  which  defeats  recovery,  because  de- 
cMent  knew  the  roadbed  was  rough  and  uneven,  and  knew, 
as  well  as  defendant,  that  a  post  was  placed  in  such  prox- 
imity, if  one  was  placed  there.  We  do  not  have  to  decide 
whether  this  claim  must  go  to  a  jury,  but  do  decide  that  it 
was  not  for  the  court  to  rule  that  assumption  of  risk  defeats 
recovery,  here. 

We  are  of  opinion  the  cause  must  be  remanded  for  trial 
by  jury. — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Elinor  P.  Gibson,  Appellant,  v.  Sioux  County  et  al., 

Appellees. 

OdtTNTIES:  Highways— Negligently  Obstructiiig— LiabUlty.  The 
non-liability  of  a  county  for  damages  resulting  from  the  act  of 
its  beard  of  supervisors  in  negligently  obstructing  a  highway, 
as  distinguished  from  a  bridge,  extends  to  the  supervisors  who 
order  the  obstruction,  and  to  a  mere  employee,  who  does  only 
that  which  the  supervisors  direct  him  to  do. 

Appeal  from  Osceola  District  Cowrt, — William  Hutchin- 
son, Judge. 

June  24,  1918. 
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Action  for  personal  injuries  sustained  upon  a  highway, 
by  reason  of  obstructions  negligently  placed  and  permitted 
and  left  unguarded  by  the  defendants,  as  alleged.  There 
was  a  demurrer  to  the  petition,  which  was  sustained.  Judg- 
ment being  entered  thereon,  the  plaintiff  has  appealed. — Af- 
firmed, 

O.  A.  Qihson  and  T.  M.  Zink,  for  appellant. 

0.  H.  MontzheimeTy  W.  H.  Dotoning,  Anthony  Te  Paske, 
Van  Oosterhout  d  Kolyn  and  T,  E.  Diamond,  for  appellees. 

Evans,  J. — I.  The  highway  upon  which  the  accident  oc- 
curred was  located  upon  the  county  line  between  Sioux 
County  and  O'Brien  County.  These  two  counties  are  de- 
fendants. Joined  with  them  are  the  members  of  the  respec- 
tive boards  of  supervisors  and  their  employee,  Gardner.  The 
obstructions  complained  of  consisted  of  sand  and  gravel, 
which  had  been  hauled  upon  the  highway  for  the  purpose  of 
building  a  cement  bridge  or  culvert. 

The  question  presented  is  that  of  the  liability  of  a  coun- 
ty for  damages  by  reason  of  such  alleged  negligence.  The 
argument  is  that  the  highway  was  a  county  highway,  and  in 
charge  of  the  county  supervisors  of  the  respective  counties, 
and  that  the  counties  were,  therefore,  liable  for  damages  for 
negligence.  The  question  is  not  an  open  one  in  this  state. 
But  appellant  challenges  the  correctness  of  the  prior  hold- 
ings of  the  court  on  the  question.  The  argument  is  essential- 
ly the  same  as  that  presented  to  us  in  Snethen  v.  Harrison 
County f  172  Iowa  81,  85.  The  question  was  quite  fully  gone 
into  in  that  case,  and  our  previous  cases  were  reviewed 
therein.  No  useful  purpose  can  be  subserved  by  repeating 
the  discussion.  Sufficient  to  say  that  we  adhere  to  the  for- 
mer precedents.  Soper  v.  Henry  County,  26  Iowa  264 ;  Kin- 
caid  V.  Hardin  County,  53  Iowa  430;  Qreen  v.  Harrison 
County,  61  Iowa  311;  Nutt  v.  Mills  County,  61  Iowa  754; 
Lindley  v.  Polk  County,  84  Iowa  308 ;  Dashner  v.  Mills  Coun- 
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ty,  88  Iowa  401;  Packard  v.  Voltz,  94  Iowa  277;  MiUer  v. 
Boone  County,  95  Iowa  5;  Wenck  v.  CarroU  County,  140 
Iowa  558. 

If  the  rule  of  law  which  has  been  established  by  the  prec- 
edents above  cited  and  which  has  been  followed  for  so 
many  years  ought  to  be  changed,  the  appeal  should  be  to 
the  law-making  body.  The  rule  of  non-liability  of  counties 
in  actions  of  this  nature  has  abundant  authority  in  other 
jurisdictions  even  though  it  be  true  that  the  authorities  are 
not  unanimous  in  that  regard. 

II.  It  is  argued  by  appellant  that,  even  though  the 
counties  be  not  liable,  yet  the  members  of  the  respective 
boards  of  supervisors  and  their  employee,  Gardner,  are  lia- 
ble, in  that  their  duties  were  ministerial,  and  were  negligent- 
ly performed.  We  have  held  to  the  contrary.  In  Snethen  v. 
Ha^Ttson  County,  supra,  we  said : 

"Agents  who  perform  the  governmental  functions  are 
no  more  responsible  than  an  artificial  body, — the  corporation 
for  which  they  acted.  We  see  no  reason  for  departing  from 
any  of  these  established  rules.  The  trial  court  was  right  in 
sustaining  the  demurrer,  and  this  judgment  is — Affirmed." 

In  Wood  V.  Boofw  County,  153  Iowa  92,  we  said : 

"  *It  must  certainly  be  an  anomalous  doctrine  that 
would  exempt  a  corporation  itself  from  liability  for  the  do- 
ing of  a  lawful  act  in  a  negligent  manner  upon  the  ground 
of  its  compulsory  agency  in  behalf  of  the  public  welfare,  and 
at  the  same  time  affix  liability  upon  the  agent  for  precisely 
the  same  act  done  under  express  authority.  We  think  an  in- 
stance of  such  liability  is  not  to  be  found.' " 

To  the  same  effect  is  Schneider  v.  Cahill,  (Ky.)  127  S. 
W.  143. 

Whether  the  employee,  Gardner,  could  be  found  liable, 
notwithstanding  that  the  county  officials  were  not,  is  a  ques- 
tion not  argued.  The  petition  avers  that  Gardner,  as  em- 
ployee, deposited  the  sand  and  gravel  upon  the  highway.    It 
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also  avers,  in  substance,  that  the  supervisors  directed  it  to 
be  so  done.  The  employee  was  ppesumably  subject  to  the 
orders  of  his  employer,  and,  if  he  deposited  the  sand  and 
gravel  where  directed  by  the  supervisors,  he  did  not  thereby 
become  guilty  of  negligence.  The  real  negligence,  if  any, 
charged  in  the  petition,  was  not  the  obstructing  of  the  high- 
way. The  supervisors  had  a  right  to  do  that,  for  proper  pur- 
poses. The  wrong,  if  any,  was  in  the  failure  to  erect  proper 
barriers,  or  to  give  proper  warning  to  the  traveling  public. 

Whether  Gardner  could  be  held  to  liability  upon  an 
averment  that  he  was  under  direction  and  duty  to  give 
warning  and  to  erect  barriers,  we  are  not  called  upon  to 
determine,  upon  this  record.  The  order  below  will  be — 
Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Great  Western  Accident  Insurance  Company,  Appellee,  v. 

P.  H.  Martin  et  al.,  Appellants. 

TAXATION:     CoriK)rate  Stock — MiUage  Basis.    The  sharee  of  stock 

1  of  a  domestic  accident  and  health  insurance  company  should 
he  taxed  at  the  five-mill  rate  provided  hy  Sec.  1310,  Code  Supp., 
1913,  and  not  on  the  hasis  of  the  tax  rate  on  25%  of  value, 
provided  by  Sec.  1305,  Code  Supp.,  1913. 

STATUTES:     General  Principles.    The  following  principles  of  statu- 

2  tory  construction  are  recognized: 

1.  Specific  statutes  control  general  statutes  on  the  same  sub- 
ject. 

2.  Statutes  in  pari  materia  must  be  construed  as  one  statute. 

3.  All  provisions  of  a  statute  must  be  given  effect,  if  possible. 

4.  "Hereinafter,"  employed  in  a  statute,  cannot   refer  to  a 
preceding  statute. 

5.  The  plea  of  unreasonableness  can  have  no  weight  in  the 
construction  of  a  valid,  unambiguous  statute. 

APPEAL  AND  EBBOB:     Waiver  of  Bules.     The  power  of  the  ap- 

3  pellate  court  to  waive  its  rules  for  proper  assignments,  brief 
points,  and  arguments,  will  not  be  exercised  in  order  to  give 

Vol.  183  lA.— 64 
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consideration  to  a  question  of  constitutional  law  upon  whl^'h  the 
court  may  surmise  that  appellant  relies. 

Appeal  from  Polk  District  Court.— W.  S.  Ayres,  Judge. 

March  24,  1918. 

Bbhearing  Denied  June  24,  1918. 

This  was  a  suit  in  equity  to  compel  the  correction  of 
a  tax  levy.  The  relief  prayed  by  the  appellee  was  granted, 
and  the  defendants  appeal. — Affirmed. 

Ward  C.  Henry,  County  Attorney,  for  appellants. 

Carr,  CaiT  d  Evans,  for  appellee. 

Salinger,  J. — I.  The  trial  court  changed  the  assessment 
to  one  fixed  by  Section  1310,  Code  Supplement,  1913.  T^e 
sole  question  is  whether  it  should  not,  instead,  have  adopted 

the  tax  rate  fixed  by  Section  1305,  Code  Sup- 

"sSfS.*,     Plement,  1913. 

^•*'^-  Section  1310  provides,  so  far  as  its  pro- 

visions have  any  applicability  here,  that  "corporation  shares 
or  stocks  ♦  *  *  shall  be  taxed  upon  the  uniform  basis 
throughout  the  state  of  fi\e  mills  on  the  dollar  of  actual  val- 
uation,^' and  that  this  millage  tax  shall  be  in  lieu  of  all  other 
taxes  upon  moneys  and  credits.  The  court  adopted  this  rate. 
If  Section  1310  stopped  at  what  we  have  quoted,  the  action 
of  the  court  is  right,  beyond  debate.  But  the  statute  adds, 
"except  as  otherwise  provided."  The  point  for  our  decision 
is,  therefore,  narrowed  to  whether  there  is  elsewhere  a  pro- 
vision that  such  shares  as  are  involved  shall  be  taxed  at  some 
rate  other  than  "five  mills  on  the  dollar  of  actual  valuation." 
No  statute  has  been  called  to  our  attention,  and  we  find 
none,  which,  in  terms,  purports  to  make  any  change  in  the 
taxation  of  such  shares  as  are  before  us.  The  effect  of  the 
argument  for  appellant  is  that  Section  1305  makes  the 
change,  by  implication.    It  provides  that  all  property  sub- 
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ject  to  taxation  shall  be  assessed  at  25  per  cent  of  its  actual 
value.    It  seems  to  us  that  Section  1310  is  a  limitation  of 

the  general  provision   of  1305;   and  that, 
^'  lenSS'prin.       therefore,  Section  1305  is  not  an  enlarge- 
dpies.  ^^^  ^j  ^g^^     ^^^  specific  controls  the  gen- 

eral. The  two  statutes  must  be  read  as,  if  they  were  one,  and 
provided  that  all  property,  except  specified  shares,  should 
be  taxed  at  25  per  cent  of  actual  value,  and  that  said  shares 
should  be  taxed  at  five  mills  on  the  dollar.  Any  otl^er  con- 
struction violates  the  rule  that  nothing  enacted  shall,  if  it 
may  be  avoided,  be  made  ineffective  or  useless.  On  the 
theory  of  appellants,  Section  1310  need  not  have  been  en- 
acted, and  has  nothing  to  operate  on.  If  1305  fixes  the  tax 
rate  for  "all  property,"  and  1310  is  no  modification,  it  is  im- 
possible to  understand  why  1310  was  passed.  If  1305  con- 
trols, then  25  i)er  cent  of  actual  value  is  the  rate  for  oil  prop- 
erty, and  it  was  idle  to  say  in  other  statutes  that  some  prop- 
erty should  be  taxed  at  a  rate  differing  from  the  one  fixed 

in  1305.    The  only  way  in  which  elementary  canons  of  con- 

* 

struction  can  be  made  effective  is  by  holding,  as  did  the  trial 
court,  that,  as  to  the  property  specified  jin  1310,  that  statute 
controls. 

This  conclusion  is  reinforced  by  the  fact  that  Section 
1310  fixes  its  own  exceptions  as  to  shares ;  wherefore,  the  leg- 
islature did  not  intend  that  other  statutes  should  be  looked 
to  for  exceptions.  Moreover,  Section  1310  not  only  makes 
its  own  exceptions,  as,  for  instance,  shares  of  loan  and  trust 
companies,  but  requires  that  those  who  desire  a  definition  of 
the  excepted  classes  shall  ascertain,  by  investigating,  how 
such  classes  are  "hereinafter"  defined.  Certainly,  Section 
1310  did  not  intend  that  Section  1305  should  be  looked  to. 
For  that  statute  is  not  "hereinafter."  Certainly,  ^'hereinaf- 
ter"  does  not  refer  to  a  preceding  section. 

There  is  nothing  in  Layman  v.  lotoa  Tel  Co.,  123  Iowa 
591,  nor  in  Morril  v.  Bentley,  150  Iowa  677,  which  hajs  any 
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bearing  upon  the  claim  that  Section  1310  does  not  fix  the  as- 
sessment of  siich  shares  as  the  one  in  consideration. 

II.  It  may  be  true  that  the  statute  exhibits  unfairnesB. 
If  tliere  were  any  substantial  doubt  concerning  the  legisla- 
tive intent,  fairness  and  unfairness  would  enter  into  deter- 
mining what  construction  the  statute  should  have.  But  if  it 
were  ever  so  clear  that  Section  1310  works  unfairness,  it  is 
just  as  clear  that  the  legislature  intended  that  unfairness, 
and  that  no  legitimate  construction  can  reach  any  other  re- 
sult than  that  these  shares  shall  be  assessed  at  five  mills,  and 
no  more.  This  being  clear,  it  becomes  immaterial,  on  the 
case  presented  hy  a/ppellants,  whether  fairness  demanded  of 
the  legislature  that  it  should  not  thus  fix  the  taxation  of 
such  shares.  We  cannot  substitute  for  a  plain  legislative  en- 
actment what  we  would  deem  a  fairer  law. 

We  say  so  much  as  this  in  connection  with  a  reference 
to  what  is  presented  on  this  appeal,  because  in  the  Layman 
case,  supra,  there  is  found  a  decision  declaring  a  taxation 
statute  unconstitutional,  and,  for  aught  we  know,  it  may 
have  been  cited  as  reinforcing  the  claim  of  unfairness.  In 
other  words,  it  may  have  been  in  the  mind  of  counsel  that 
the  statute  is  unfairly  discriminating  to  such  an  extent  as 
to  render  it  unconstitutional.  But  no  such  claim  is  made  in 
assignment,  brief  point,  or  argument,  unless  it  be  found  in 
the  fact  that  the  Layman  case  is  cited. 

While  we  have  power  to  waive  the  rules  of  presentation, 
that  power  is  never  exercised  where  the  record  does  not  make 
it  clear,  in  some  informal  manner,  that  a  certain  point  not 

fof-mally  presented  is  being  urged  against 
^'  illm^  ^""^  the  judgment.  Certainly,  we  should  not  en- 
ni  es.  jjjj,g^.  upQn  tijig  fQj.  f\^Q  purpose  of  consider- 
ing the  constitutionality  of  a  statute.  Judicial  interfer- 
ence with  the  legislative  arm  is  avoided  whenever  it  may  be 
done,  rather  thlan  strained  for. 

Reduced  to  its  lowest  terms,  the  record  shows  that  an 
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assessment  of  tbe^e  shares  was  made  at  a  higher  rate  than 
the  one  which  Section  1310  fixes  in  unmistakable  terms,  and 
thiat  the  trial  court  changed  the  assessment  to  the  one  fixed 
in  Section  1310.  If  we  are  to  reverse  its  action,  we  must  do 
so  because  the  court  obeyed  the  statute. 

In  our  opinion,  the  decree  below  should  be,  and  it  is, 
therefore, — Afftrmed. 

Preston,  C.  J.,  Laud,  Gaynor,  and  Stevens,  JJ.,  concur. 


In  re  Estate  of  James  Dalton^  Deceased. 

EXEOUTOBS  AND  ADMINISTBATOBS:    Paying  Taxes  from  Per- 

1  Bonalty.  An  adminlBtratrix  may  not  legally  apply  the  personal 
property  of  an  estate  to  the  payment  of  taxes  on  the  real  es- 
tate left  by  deceased,  when  she  was  not,  as  administratrix,  in 
possession  of  such  real  estate,  and  when  said  taxes  were  not 
even  payable  when  the  intestate  died.  But  where  such  taxes 
were  paid  from  rents  accruing  subsequent  to  the  intestate's 
death,  the  error  may  be  corrected  by  charging  the  administra- 
trix with  one  third  and  the  shares  of  the  heirs  with  two  thirds 
of  the  payment. 

EXfiCCTTOBB  Ain>  ADMIKISTRATOBS:    Paying  Interest  on  Ifort- 

2  gage  Indebtedness.  An  administratrix  may  validly  pay,  from  the 
personal  funds  of  the  estate,  duly  filed  claims  for  interest  due 
on  the  intestate's  real  estate  mortgages. 

EXEOUTOBS  AND   ADMINISTBATOBS  r    Bepaiis   on  Homestead. 

3  Repairs  or  betterments  on  the  homestead  during  the  "occupan- 
cy"- period  may  not  be  made  at  the  expense  of  the  estate. 

EXEOUTOBS  AND  'ADMINISTBATOBS :    Bents— When  Treated  as 

4  Bealty.  Rent  notes  falling  due  after  the  death  of  the  owner  of 
the  real  estate  wiUcbe  treated  as  real  estate,  with  consequent 
Tight  on  the  part  of  the  surviying  widow,  who  was  administra- 
trix, to  refuse  to  account,  as  administratriap,  for  one  third  of  such 
rents. 

EXEOUTOBS  AND  ADMTNISTBATOBS:    Attorney  Fees— Necessity 

5  and  Beasonableness.  An  administrator  must  defend  his  employ- 
ment of  an  attorney  on  behalf  of  the  estate,  and  the  amount  paid 
the  attorney,  by  affirmative  evidence  showing  the  necessity  for 

.'  ^  *•*  .  • 
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the  services  and  the  reasonableness  of  the  amount  paid.  E<yl- 
dence.  of  the  amount  that  the  administrator  agreed  to  pay  la 
wholly  immaterial.  Even  a  judgment  against  the  administrator 
for  the  amount  of  the  fee  will  be  ignored,  in  the  absence  of  a 
showing  that  it  was  rendered  on  an  issue  as  to  its  reasonable- 
ness, 

BXEOUTOBS  AND  ADMINI8TEAT0BS:    Administrator  Employing 
6    Attorney  to  Defeat  Will.    An  administrator  has  no  authority, 
as  such,  to  employ  an  attorney  to  contest  the  probate  of  a  will 
and  to  charge  the  estate  with  the  resulting  fees. 

Appeal  from  Plymouth  Distriot  Court. — William  D.  Boies, 

Judge. 

JuNH  24,  1918. 

Appbal  by  the  heirs  from  an  order  overruling  certain 
objections  to  a  final  report  of  Margaret  Dalton,  as  adminis- 
tratrix of  the  estate  of  James  Dalton,  deceased.— ISetTer^ed 
and  remanded. 

Molyneuas  d  Maker,  for  appellant. 

Sh/idly  Qilly  Sammis  &  Stilmll,  for  appellee. 

Ladd,  J. — James  Dalton  died  intestate,  October  27, 1914, 
leaving  him  surviving  a  widow  and  nine  children.  At  the 
time  of  his  death,  he  was  seized  'of  384  acres  of  land  in  Chero- 
kee County,  a  house  and  lot  where  he  lived  in  Le  Mars, 
household  furniture,  |585.66  on  deposit  in  a  bank,  |150 
in  cash,  and  notes  given  for  rent  The  widow's  share  of  his 
life  insurance  WM  f 583,  and  she  was  allowed  f  600  for  sup- 
port. She  was  appointed  administratrix  of  the  estate ;  and 
shortly  thereafter,  suit  for  the  establishment  of  a  lost  will 
was  brought  by  some  of  the  heirs,  making  her  a  party  de- 
fendant, both  individually  and  as  administratrix,  but  was 
subsequently  dismissed  without  trial.  Her  final  report  waa 
filed  April  26,  1916;  whereupon,  the  children  of  decedent, 
other  than  Helen,  interposed  objections,  several  of  whi 
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were  sustained,  and  others  oyerruled.    With  the  latter  only 
are  we  conoemed. 

I.  The  administratrix  appears  to  have  paid  the  taxes 
on  the  land,  as  well  as  the  house  and  lot,  levied  in  1914  and 
1915.     These  were  not  liens,  and  had  not  become  payable 

at  the  time  of  decedent's  death.     They  did 

'  AND  ADtfXNis-      uot  theu  coustltute  personal  obligations  of 

log  taxes  from    the  decedent,  and  might  not  be  paid  by  the 

pertonalty. 

administratrix  out  of  the  proceeds  of  the 
personal  property  of  the  estate,  even  on  the  reasoning  of 
Findley  v.  Taylor,  97  Iowa  420 ;  but  see  Plymouth  County  v. 
Moore,  114  Iowa  700;  Crcuwford  County  v.  Laub,  110  Iowa 
355.  There  is  no  showing  that  administratrix  took  posses- 
sion of  the  land ;  and,  therefore,  she  was  not  concerned,  as 
such  administratrix,  therewith,  or  with  the  taxes  not  pay- 
able thereon.  Exceptions  to  the  payment  from  the  proceeds 
of  the  personalty  should  have  been  sustained.  They  were 
paid  from  rents  to  accrue  after  Dalton's  death ;  and,  as  this 
worked  no  prejudice  to  the  heirs,  save  in  charging  same 
against  the  heirs'  two-thirds  interest  in  the  rents,  this  will 
be  corrected  by  charging  one  third  of  these  taxes  against  the 
administratrix  and  two  thirds  thereof  only  against  the 
shares  of  the  heirs. 

II.  There  was  a  mortgage  on  the  land,  and,  as  we  un- 
derstand it,  one  on  the  house  and  lot.  The  administratrix 
paid  interest  on  each  of  these.    Exception  was  taken  to  this, 

for  that,  as  is  said,  the  interest  should  be 
2.  Executors  taken  from  the  future  rents  of  the  estate. 

AND    ADMINIS- 

ing^intereBt^on    ^^*  *^^  widow's  distributive  share  was  not 
debltS^^Bs"'        subject  to  the  payment  of  the  husband's 

debts,  even  though  secured  by  these  mort- 
gages, until  the  shares  of  the  heirs  therein  had  been  exhaust- 
ed.   Mnrh  n   lyfify^^^  j^  ^y^Vi  241;  Kendall  v,  Kendall,  42 
^lowa  464.    That  the  mortgages  might  be  enforced  against  the 
did  not  impair  the  obligations  as  those  of  decedent ; 


1016  In  re  Estate  of  Dalton.  [183  Iowa 

and  claims  for  the  indebtedness  secured  might  have  been  filed 
against  the  administratrix,  and  payment  enforced  from  the 
personal  estate.  Sharpless  v.  Qregg,  45  Iowa  649 ;  Boyd  v. 
Colling,  70  Iowa  296;  James  v.  Weisman,  161  Iowa  488. 
That  the  widow's  distributive  share  may  not  be  subjected  to 
the  payment  of  a  particular  indebtedness  does  not  relieve  the 
personalty  from  being  charged  with  its  satisfaction.  Real 
estate  may  not  be  resorted  to  for  the  payment  of  debts  until 
personal  property  is  exhausted  or  shown  to  be  inadequate  for 
that  purpose,  and  the  widow  may  share  in  the  personal  prop- 
erty only  after  the  debts  of  the  estate  have  been  satisfted 
therefrom.    This  appears  from  Section  3362  of  the  Code : 

"The  personal  property  of  the  deceased  not  necessary 
for  the  payment  of  debts  of  decedent  therefrom ;  and  of  this 
distributed  to  the  same  persons  and  in  the  same  proportions 
as  though  it  were  real  estate," 

The  personal  estate  is  distributed  only  after  provision 
for  the  payment  of  debts  of  decedent  therefrom;  and  of  this 
remainder,  one  third  goes  to  the  widow  and  two  thirds  to 
the  heirs.    As  observed  in  Eerriott  v.  Potter^  115  Iowa  648 : 

'*While  the  right  to  the  distributive  share  of  personal 
property  vests  in  the  heirs  at  the  time  of  the  decedent's 
death,  title  to  specific  property  and  the  amount  to  be  re- 
ceived is  hot  determined  until  distribution  through  the  pro- 
bate court  is  effected.  This  merely  ascertains  and  segre- 
gates the  particular  portion  to  which  each  heir  is  entitled, 
and  his  title  immediately  attaches,  and  relates  back  to  that 
of  decedent,  of  whom  he  takes.  Sections  3362,  3364,  Code; 
Moore  v.  Gordon,  24  Iowa  158 ;  Weaver^s  Estate  v.  State,  110 
Iowa  328.  See  Foss  v.  Cohler,  105  Iowa  728.  But  at  de- 
cedent's death,  it  passes  to  the  possession  and  control  of 
the  executor  or  administrator,  subject  to  his  disposal;  and 
only  after  the  payment  of  the  debts  and  costs  of  adminis- 
tration is  it  to  be  distributed.  On  the  other  hand,  the  title 
to  real  estate  descends  to  the  heirs  eo  instanti  upon  th 
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death  of  the  ancestor,  with  the  quantity  of  each  definitely 
ascertained.  From  that  instant,  subject  to  the  right  of  the 
administrator  to  resort  thereto  for  the  payment  of  the  debts 
of  the  deceased,  they  may  dispose  of  the  particular  property 
as  the  owners,  by  sale,  devise,  or  gift,  and  are  entitled  to  pos- 
session and  the  rents  and  profits." 

See  Ritchie  v,  Barnes,  114  Iowa  67 ;  Christe  v.  Chicago, 
R,  I.  <€  P.  R,  Co.,  104  Iowa  707. 

We  are  of  opinion  that  the  mortgage  indebtedness  might . 
have  been  established  as  a  claim  against  the  estate. 
Whether  claim  therefor  or  for  the  interest  accruing  was  filed, 
does  not  appear;  but,  inasmuch  as  the  matter  of  filing  or 
proving  of  such  a  claim  is  not  mentioned  in  argument,  we 
may  well  assume  that  it  was  duly  filed  and  established.  No 
error  in  overruling  this  exception  appears. 

III.  The  administratrix  credited  herself  with  |20.45 
paid  Thomas  Binehart  in  December,  1914.  She  testified 
that  this  ' Vas  for  repairs  on  the  pump  in  ,the  basement  and 

on  the  furnace.     Some  of  it  was  done  before 
'  AND  ADumjs-      Mr.  Dalton's  death  and  some  of  it  after,  but 

TBATOES :   re- 

pairti  on  home-   it  was  all  done  on  the  homestead.     Some  of 

stead. 

the  bill  was  for  connecting  the  sewer." 
The  bills  er  vouchers  disclose  that  but  |1.35  of  the 
amount  was  for  services  or  material  furnished  decedent,  and 
that  amount  should  have  been  allowed.  The  other  items 
were  dated  long  after  his  death,  and  while  she  was  occupying 
the  premises  without  rental  chaise.  She  had  the  right  to 
the  occupancy  of  the  homestead  until  otherwise  disposed  of 
(Section  2985,  Code) ;  but  this  did  not  authorize  her  to  keep 
it  in  repair  at  the  expense  of  the  estate,  nor  did  it  impose 
upon  her,  as  administratrix,  any  duty  to  do  anything  in  the 
way  of  keeping  the  same  in  repair ;  since  her  possession  was 
that  of  widow,  and  she  did  not  pretend  to  have  taken  pos- 
session as  administratrix.    As  such,  she  had  no  concern  with 
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the  realty,  and  the  court  erred  in  the  allowance  of  more  than 
f  1.35  on  this  claim. 

IV.  The  decedent  had  leased  the  farm,  taking  notes  for 
rents  payable  for  its  use.     Of  the  rent  for  1914,  one  note 
for  ?201.50  became  due  November  1,  1914,  and  |1,200,  Febru- 
ary 1,  1915;  and  the  rental  for  1915  was 
4.  ExBcuTOBs         evidenced  by  one  note  for  $910.90,  due  No- 

AND    ADMINIB-  ^  ▼  7 

'^tn^^hen       vember  1,  W15,  and  another  for  f  1,200,  due 
Jea?ty?  *"  February  1,  1916.    These  notes  were  inven- 

toried as  personal  property.  The  adminis- 
tratrix, however,  retained  one  third  thereof,  on  the  theory 
that  the  moneys  received  were  for  rent  to  accrue,  and  should 
be  treated  as  realty.  The  general  rule  is  that  rents  accruing 
after  the  owner's  death  belong  to  the  heirs  or  devisees,  as 
an  incident  to  the  ownership  of  the  land  which  descends  to 
them.  Sicift  v.  Flynn,  145  Iowa  630;  In  re  Pennock's  Es- 
tate, 122  Iowa  622 ;  Dexter  v.  Hayes,  88  Iowa  493 ;  Crane  v. 
Outhrie,  47  Iowa  542 ;  Laverty  v.  Woodward,  16  Iowa  1.  In 
the  absence  of  a  stipulation  to  the  contrary,  rent  does  not 
accrue  until  the  tenant  has  enjoyed  the  use  of  the  land  dur- 
ing the  period  for  which  it  is  payable :  that  is,  at  the  expira- 
tion of  the  term,  unless  shorter  periods  are  designated  in 
specifying  the  rent  reserved.  Diwon  v.  Niocolls,  39  111.  372 
(89  Am.  Dec.  312) ;  Oastleman  v.  De  Vol,  89  Md.  657  (43 
Atl.  821) ;  Wood  v.  Partridge,  11  Mass.  487;  Killer  v.  Mc 
Bride,  65  N.  J.  L.  553  (48  Atl.  558).  By  agreement  it  may 
come  due  at  an  earlier  date;  and  in  this  cause,  the  first  veat 
note  was  payable  November  ist  following  Dalton's  death. 
When  the  crops  may  have  matured  was  of  no  significance; 
for  the  rent  was  payable  in  money  at  a  time  in  no  manner 
dependent  on  the  maturity  or  marketing  thereof.  Had  the 
rental  been  a  share  of  the  crop,  payable  at  maturity,  then, 
of  course,  the  rent  would  accrue  at  that  time.  Bents  to  ac- 
crue are  chattels  real,  and,  as  said,  pass  upon  the  death  of 
the  owner  to  those  who  succeed  to  such  ownership,  i.  e.,  the 


\ 
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widow  and  heirs  of  said  owner.  1  Woerner's  American  I^w 
of  Administration^  Section  300;  24  Oyc.  1170,  and  cases  col- 
lected in  note. 

No  point  is  made  as  to  whether  the  administratrix^  as 
widow,  had  previously  elected  to  take  her  distributive  share 
in  lieu  of  homestead ;  and  we  decide  only  that  tiie  rent  had 
not  accrued  at  the  time  of  decedent's  death,  and  that  the 
right  thereto  passed  as  an  incident  to  the  realty,  and  not  to 
the  administratrix.  The  court,  then,  cannot  be  said  to  have 
erred  in  allowing  the  administratrix,  as  widow,  to  retain 
one  third  of  the  rents  to  accrue.  The  other  two  thirds  were 
properly  subjected  to  the  payment  of  the  debts  of  decedent, 
to  satisfy  which  the  personal  property  was  inadequate. 
Dexter  v.  Hayes,  88  Iowa  493. 

V.  The  administratrix  credited  herself  with  the  pay- 
ment of  ¥350  to  P.  Farrell  and  (50  to  Nelson  Miller  for  serv- 
ices  rendered  in  the  settlement  of  the  estate,  and  |300  paid 

Farrell  and  flOO  paid  Milltt*  for  services 
5.  BzBcuTOBB         r^idered  in  defending  against  the  establish - 

AND   ADMINIB-  ^  ^^^ 

S™3Mfee«:*       ^^^t  of  the  alleged  lost  will.    Itemized  ac- 
SSSSaSenSi.     counts  of  such  Services  did  not  accompany 

the  report,  nor  waB  there  any  evidence  intro- 
duced tending  to  show  for  what  the  services  were  rendered, 
or  the  reasonable  value  thereof.  Only  the  reasonable  value 
of  the  services  rendered  by  attorney  in  the  settlement  of  es- 
tates wUl  be  allowed,  regardless  of  what  was  paid  or  agreed 
to  be  paid.  In  re  Estate  of  Carmody,  163  Iowa  463 ;  In  re 
Estate  of  Smith,  163  Iowa  614.  And  upon  objection's  being 
made  to  the  employment  or  the  amount  paid  for  such  serv- 
ices, the  burden  of  proof  was  upon  the  administrator  to 
show  the  necessity  of  such  employment  and  reasonable  value 
at  services,  precisely  as  where  objection  is  interposed  to 
other  disbursements.  Mtmden  v,  Bailey,  70  Ala.  63 ;  Taylor 
V.  Burk,  91  Ind.  252;  Miller  v.  Simpson,  (Ky.)  2  R.  W.  171; 
In  re  Archer's  Estate,  23  N.  Y.  Supp.  1041 ;  2  Woerner's 
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American  Law  of  Administration,  Section  529;  11  Am.  & 
Eng.  Encyc.  of  Law  (2d  Ed. ) ,  1241 ;  18  Cyc.  1180.  Of  course, 
the  exceptions  may  be  of  such  affirmative  character  as  that 
the  objector  assumes  the  burden  of  establishing  them.  Es- 
tate of  Vance,  141  Cal.  624  (75  Pac.  323) ;  Succession  of  Con- 
ery,  106  La.  50  (30  So.  294) . 

After  Parrel!  was  paid  f  125,  he  brought  suit  against  the 
administratrix,  and  recovered  judgment  for  the  balance  of 
f525.  All  this  adjudicated  was  that  she  owed  him  that 
amount;  but  whether  this  was  the  reasonable  value  of  his 
services  or  on  their  agreement  does  not  appear,  and,  there- 
fore, the  judgment  was  not  prima-fade  evidence  of  the  value 
of  the  services  rendered,  as  between  the  objecting  heirs  and 
administratrix.  The  only  other  evidence  was  that  little 
more  than  |4,000  passed  through  her  hands  without  suit. 
Of  course,  the  amount  involved  is  important  in  ascertaining 
the  reasonableness  o(f  a  charge,  but  this  furnishes  little  aid 
when  the  court  was  not  advised  of  what  had  been  done. 
What  Miller  did  does  not  appear,  save  that  he  acted  as  the 
attorney  of  the  administratrix  during  Farrell's  illness.  The 
necessity  of  evidence  to  establish  an  expense  in  such  a  case 
is  the  same  as  in  any  other,  and  the  same  rules  obtain  with 
reference  to  its  introduction.  And,  as  the  expenses  of  ad- 
ministration were  to  be  paid  from  the  heirs'  two-thirds  in- 
terest, the  court  should  scrutinize  the  account  closely.  The 
evidence  w^s  insufficient  to  show  that  the  expenses  for  at- 
torneys' fees  were  reasonable ;  and  on  this  ground,  the  order 
allowing  them  is  reversed. 

VI.  As  seen,  the  administratrix  was  allowed  |400  for 
attorneys'  fees  paid  Farrell  and  Miller  in  defending  against 
the  establishment  of  the  alleged  lost  will.    Aside  from  the 

objections  heretofore  mentioned,  it  is  to  be 
'  AND^ADMiNis-      said  that  the  administratrix,  as  such,  had  no 

TBATOB8  *    Rd~ 

ministrator         interest  in  the  estate  such  as  would  justify 

employing    at-  .  •  .  ••     .     .  * 

torney  to  de-      her  in  attemptini?  to  defeat  the  admissioti  of 

feat  will.  *^       ® 

the  will  to  probate.     It  cannot  be  said  to 
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have  been  of  concern  to  the  estate  whether  she,  as  adminis- 
tratrix, or  an  executor,  to  be.  appointed,  administered  on  its 
assets ;  and  whether  the  admission  of  a  will  to  probate  will 
be  for  the  benefit  of  or  detriment  to  the  estate  may  well  be 
left  to  those  interested  therein,  ratheV  than  to  one  interested 
in  its  administration  only.  As  said  in  Edwards  v.  Ela,  5 
Allien  (Mass.)  87: 

"The  administrator,  as  to  much  that  occurred  in  the 
progress  of  the  settlement  of  the  estate,  might  properly  be 
considered  as  the  representative  of  the  heirs  and  creditors, 
and,  while  acting  in  good  faith  in  prosecuting  or  defending 
claims  for  their  benefit,  should  be  fully  indemnified  for  all 
reasonable  expenditures  occasioned  thereby.  But  he  was  not 
called  upon,  in  the  discharge  of  his.  official  duty  as  adminis- 
trator, to  employ  counsel  to  oppose  the  probate  of  a  will  of 
the  deceased.  That  question  goes  out  of  his  sphere  of  action, 
and  may  affect  interest  that  he  does  not  represent;  and 
money  expended  by  him  in  opposing  the  probate  of  the  will 
is  or  may  be  expended  adversely  to  the  interest  of  those  who 
are  to  enjoy  the  estate  as  devisees.  Such  opposition  may  be 
safely  left  to  the  heirs  at  law  personally  to  protect  their 
interest,  if  endangered  by  setting  up  an  instrument  purport- 
ing to  be  a  will.  With  the  liberal  rule  generally  adopted  by 
this  court,  as  to  the  refusal  to  award  costs  against  the  party 
opposing  the  probate  of  a  will  disinheriting  the  heirs  at  law, 
we  see  no  reason  in  this  case  for  going  further,  and  charging 
upon  the  estate  of  the  testator  the  expenses  incurred  in  op- 
posing the  probate  of  the  will ;  and  more  especially  so  in  a 
case  like  the  present,  where  the  administrator  was  personal- 
ly deeply  interested,  as  her  late  husband,  and  entitled,  un- 
der the  statute  of  distribution  of  intestate  estates,  to  her 
personal  estate,  if  no  will  was  established." 

In  DaXrymple  v.  Oamhle,  68  Md.  156,  the  administrator 
employed  counsel  to  resist  the  admission  of  a  will  to  pro- 
bate in  California ;  and,  in  the  course  of  the  opinion  reject- 
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ing  the  expense,  the  coui^t,  after  saying  the  duty  of  defending 
did  not  rest  on  the  admin  istrator,  proceeded : 

''If  a  person  not  named  as  executor  had  taken  out  letters 
pendente  lite,  would  it  have  become  his  duty^  as  such  admin- 
istrator pendente  lite,  to  interfere  and  resist  the  probate 
of  the  will.  If,  in  that  case,  or  in  the  case  under  review, 
it  was  his  duty,  then  neglect  to  discharge  that  duty  would 
have  rendered  him  answerable\on  his  bond  as  administrator. 
Duty  and  liability  in  such  case  are  correlative.  Would  a 
suit  on  the  appellant's  bond  have  been  maintainable  against 
him,  had  he  neglected  to  do  what  he  did  in  respect  to  con- 
testing the  will?  We  think  it  very  cHear  it  could  not  have 
been;  for  there  is  no  language  in  the  bond  specifying  such 
duty,  and  we  find  nothing  in  the  statute  binding  him  to  any 
such  course;  nor  do  we  know  of  any  obtaining  practice  from 
which  it  could  be  inferred  as  his  duty.  The  action  taken  was 
purely  personal  in  its  nature,  and  not  fiduciary  in  character. 
It  was  personal  in  name,  and  was  conducted  with  others 
jointly  interested,  who  had  agreed  to  share  proportionally 
the  expenses  of  the  proceedings.  If  successful,  it  could  only 
bring  benefit  to  the  plaintiffs  therein;  and  it  brought  noth- 
ing, and  secured  nothing  to  the  estate,  as  such.  The  Or- 
phans' Court  could  not,  on  anybody's  petition,  have  ordered 
the  administrator  to  take  such  proceedings,  because  the  in- 
terest of  the  estate,  as  such,  was  not  involved.  If  the  court 
could  not  order  it  to  be  done,  how  could  he  voluntarily  en- 
gage in  it  at  the  charge  of  the  estate?" 

See,  also,  Lester  v.  Mathews,  56  Ga.  655. 

Expenses  incurred  in  the  defense  of  the  suit  to  establish 
the  lost  will  should  not  have  been  allowed  the  administra- 
trix. Some  claim  is  made  that  the  widow  was  allowed  one 
third  of  the  persona!  property  before  the  payment  of  the 
indebtedness  of  decedent  therefrom.  If  so,  this  should  be 
corrected.  Possibly  the  division  of  the  rents  only  is  meant. 
For  the  correction  of  the  final  report  on  such  further  hear- 
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ing  as  may  be  deemed  appropriate,  the  order  is  challenged, 
and,  in  so  far  as  held  erroneous,  is  reversed,  and  the  cause 
remanded. — Reversed  and  remanded. 

Preston,  O.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Margaret  Touhey,  Appellee,  v.  Maris  Coonby,  Appellant. 

In  rb  Estate  of  Thomas  Touhby. 

WnJiS:     Non-Heir  I>«vl8«e  Contesting  8ul»Bequent  WflL    A  devisee 

1  who,  without  the  will  in  his  favor,  would,  under  the  laws  of  in- 
heritance, take  no  part  of  testator's  estate,  may  not  contest  a 
later  will  by  testator,  on  the  ground  of  mental  incompetency  of 
testator,  without  necessarily  and  unavoida'bly  admitting  that 
testator  was  fully  competent  to  execute  the  will  in  his — con- 
testant's— favor.  It  follows  that  such  contestant  will  be  limited 
to  evidence  of  incompetency  subsequent  to  the  execution  of  the 
will  in  his  favor. 

WILLS:    Presumption  and  Burden  of  Proof.    Proponent's  burden  of 

2  proof  to  prove  testamentary  capacity  is  met,  in  the  first  in- 
stance, by  a  showing,  or  concession,  that  testator  had  executed 
another  will  two  months  prior  to  the  will  in  question,  and  was 
then  possessed  of  testamentary  capacity. 

Appeal  from  Buchanan  District  Court. — ^Gborqb  W.  Dun- 
ham, Judge. 

March  12,  1918. 

Kehearing  Denied  June  24,  1918. 

The  alleged  will  of  Thomas  Touhey  was  proposed  by  the 
appellant.  The  will  was  set  aside  on  the  ground  of  alleged 
want  of  mental  capacity,  and  proponent  appeals. — Reversed 
and  remanded, 

R.  J.  O'Brien  and  Hasner  &  Hasner,  for  appellant. 

John  J.  Ney  and  M.  W.  Harmon,  for  appellee. 
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Baltnger,  J. — I.  The  decedent  was  a  bachelor,  some  43 
.years  old.  On  the  25th  of  April,  1912,  he  made  a  will  in 
favor  of  the  contestant,  his  niece.    On  June  28, 1912,  he  made 

the  will  in  review,  and  in  favor  of  propo- 
,   _  nent,  his  cousin.    The  contestant  has   no 

1.  Wills  :  non-  ' 

?omesti?rsub-    ^^S^^  t^  maintain  this  contest,  unless  the 
sequent  will.       ^jn  ^f  ^pril  25th,  in  her  favor,  is  a  valid 

will.  It  follows  she  must  concede  that,  up 
to  April  25th  of  the  year  in  which  the  attacked  will  was 
made,  decedent  was  capable  of  making  a  will.  This  dispose^j 
of  many  things  which  the  appellee  urges  in  support  of  her 
verdict.  Concede  her  claim  that  decedent  never  was  strong 
mentally.  Admit  he  became  so  ill  that  the  last  sacrament  of 
his  church  was  administered.  All  this  was  his  condition  be- 
fore he  made  that  will  which  contestant  must  concede  he 
was  capable  to  make.  In  other  words,  this  contestant  is  in 
no  position  to  take  advantage  of  anything  urged  against  the 
capacity  of  the  decedent  because  of  anything  that  existed 
before  and  at  the  time  he  made  the  will  in  favor  of  con- 
testant Of  necessity,  then,  the  question,  is  whether  there 
was  any  evidence  as  to  things  that  happened  between  the 
making  of  the  two  wills  from  which  a  jury  might,  in  reason, 
find  that,  though  the  testator  was  competent  when  he  made 
the  first,  he  was  incapable  when  he  made  the  last.  It  is  true 

that,  in  this  proceeding,  appellant  had  the 
*  sumption  and  initial  burden  of  proving  testamentary  ca- 
pacity.- But,  it  being  conceded  that  there 
was  such  capacity  on  the  25th  day  of  April,  1912,  this  bur- 
den is,  in  the  first  instance,  discharged  by  the  presumption 
of  continuity.  And  ultimately,  it  must  be  determined 
whether  the  appellee  has  adduced  anything  which  makes 
mental  capacity  subsequent  to  April  25th,  and  between  then 
and  up  to  June  28,  1912,  fairly  a  jury  question.  Taking  the 
claims  of  the  appellee  for  it,  and  the  most  there  is,  is  that 
decedent  left  the  home  of  the  contestant's  parents  and  went 
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to  that  of  the  proponent,  when  the  weather  and  his  physical 
condition  wei-e  such  as  that  making  the  journey  and  the 
change  itself  were  injurious  to  the  health  of  de- 
cedent, and  in  violation  of  the  directions  of  his  physician, 
which  enjoined  quiet  upon  him ;  that  the  heart  trouble  from 
which  decedent  had  suffered  for  years  grew  steadily  worse 
between  the  time  he  made  the  first  alleged  will  and  the  one 
at  which  he  made  the  proposed  one;  that  he  had  a  fixed  in- 
tention to  devise  his  estate  to  the  contestant ;  that  he  erred 
in  claiming  he  left  the  home  of  contestant's  parents  because 
not  well  used  there;  that  proponent  has  not  proved  any  good 
reason  wliy  a  once  fixed  intention  to  give  his  property  to  con- 
testant should  have  been  abandoned  in  favor  of  pi-oponent; 
and  that  death  came  in  ten  or  twelve  days  after  the  con- 
tested  will  was  made.  As  sjiid,  it  was  for  the  contestant  to 
have  some  evidence  that  the  will  in  favor  of  proponent  was 
so  utterly  unreasonable  as  that  that  fact  alone  is  some  evi- 
dence of  mental  incapacity,  or  evidence  of  a  condition  of 
mind,  body,  or  both,  from  which  such  incapacity  might  be 
deduced  by  reasonable  men,  though  other  reasonable  men 
would  not  reach  the  same  conclusion  therefroni.  It  certain- 
ly does  not  meet  this  requirement  to  point  out  that  propo- 
'  nent  did  not  show  why  the  will  was,  under  all  the  circum- 
stances, a  reasonable  one.  Ultimately,  it  became  the  duty 
of  the  appellee  to  make  a  jury  question  of  incapacity.  This 
burden  cannot  be  discharged  by  showing  that  a  man  sick 
with  a  heart  trouble  became  more  sick,  and  ultimately  died, 
and  died  not  long  after  making  the  will.  It  is  not  enough 
that  his  last  will  involves  a  radical  change  from  an  earlier 
one.  It  is  not  enough  that,  no  matter  what  he  may  have 
thought  about  it,  there  was  no  justification  in  fact  for  his 
making  such  change.  Nor  is  it  enough  that,  added  to  all 
this,  the  proponent  has  not  shown  affirmatively  why  the 
change  was  made,  and  that  witness^  said  they  had  never 
heard  of  his  "favoring  Marie  Cooney  in  any  way."    Undue 

Vol.  1P3  IA.--65 
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influence  is  out  of  the  cajse.  All  we  have  pointed  out, — and 
it  is  the  essence  of  the  appellee's  evidence, — is  no  substantial 
proof  of  a  claim  that,  between  April  25,  1912,  and  the  28th 
of  June  following,  the  decedent  changed  from  being  a  man 
capable  of  making  a  will  to  one  who  was  not.  See  Hmirahan 
V.  O^Toole,  139  Iowa  229.  Then,  too,  there  is  the  clearest  of 
affirmative  testimony  that  there  was  capacity  at  the  very 
time  when  the  will  proposed  was  made.  True,  appellee  ar- 
gues that  "the  explanation  is  clear  he  was  a  dying  and  a 
helpless  man,  always  foolish  and  clownish  and  simple,  but 
in  his  condition  at  the  time  of  making  the  copy  and  of  mak- 
ing his  signature,  a  mere  automaton." 

If  he  was  always  foolish,  clownish,  and  simple,  to  an  ex- 
tent that  made  him  incapable  to  make  a  will,  then  the  will 
for  contestant  deprives  her  of  standing  to  attack  the  pro- 
posed will.  And,  while  a  "mere  automaton"  cannot  make  a 
will,  there  is  no  evidence  that  decedent  was  such  automaton. 

We  are  of  opinion  that  the  motion  for  new  trial  of  the 
appellant  should  have  been  sustained,  on  the  ground  that 
the  verdict  is  not  supported  by  the  evidence.  This  makes  it 
unnecessary  to  consider  the  many  other  complaints  made, 
and  the  cause  must  be — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


G.  H.  liADB  et  al.,  Appellees,  v.  Board  of  Supervisors  of 
Hancock  County  et  al.,  Appellants. 

DRAIKfik  ''Deepening  and  Widening"  Under  anise  of  ''Gleaning 
1  and  Bepairing."  An  assessment  made  under  a  proceeding  **to 
clean  anc^  repair''  a  public  drain,  without  notice  to  the  property 
owner,  is  wholly  illegal,  when  the  work  actually  done  constitutes, 
in  general  substance,  a  "widening  and  deepening'*  of  the  ditch, 
even  though,  in  the  process  of  "widening  and  deepening,"  clean- 
ing and  repairing  was  done.  (See  Sees.  1989-all,  1989-a21,  Code 
Supp.,  1913.) 
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DRAINS:    Blegallty—EstappeL    Landowners  are  not  estopped  to  ob- 

2  ject  to  an  Illegal  assessment  by  the  naked  fact  that  they  knew 
that  work  was  being  done  on  the  drain.  So  held  where  the  work 
done  was  under  proceeding  to  clean  and  repair,  but  in  truth  con- 
stituted a  widening  and  deepening, 

PAYMENT:       Voluntary    Payments — ^Dradnag^^  Assessments.       The 

3  jpayment  of  a  drainage  assessment  to  the  county  treasurer,  un- 
der the  distinct  understanding  that  such  payment  was  to  be  held 
subject  to  the  outcome  of  pending  litigation  relative  to  the  le- 
gality of  such  assessment,  is  not  such  a  voluntary  payment  as 
will  estop  the  one  paying  from  demanding  the  return  of  the 
money  after  the  assessment  has  been  declared  illegal;  and  es- 
pecially so  when  such  payment  remains  unexpended  in  the  hands 
of  the  treasurer. 

Appeal  from  Hancock  District  Court. — C.  H.  Kellby,  Judge. 

March  7,  1918. 

Rehearing  Denied  June  24,  1918. 

Suit  in  equity,  t6  cancel  an  assessment  with  which  it 
is  sought  to  charge  the  appellees  upon  the  claim  that  a  drain- 
age ditch  has  been  cleaned  and  repaired.  The  claim  is  that 
what  was  done  was  not  cleaning  and  repairing,  but  an  un- 
authorized widening  and  deepening  of  such  drainage  ditch. 
The  trial  court  cancelled  the  assessment. — Affirmed, 

Wichman  d  Hastings  and  Ramsay  d  Blackstone,  for 
appellants. 

Senneff,  Bliss  d  Witxoer,  for  appellees. 

Salinger,  J. — I.  This  record  has  124  pages  of  abstract, 
a  75-page  amendment  on  part  of  appellee,  and  a  second 
amendment  on  his  part.  The  original  arguments  have  70 
pages,  and  there  is  a  supplemental  argument  by  appellee  and 

an  objection  to  its  being  considered,  which 

1.  Drains:  ^  ^  ' 

'^deepening  includes  a  reply  thereto.     A  most  laborious 

and  widening"  *   ^ 

S?^"eanlng        investigation  of  all   these  has  satisfied  us 
and  repairing."    ^^x^it  the  real  controversy  is  very  narrow,  and 
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it  is  to  be  regretted  this  could  not  be  known  until  the  exhaus- 
tive investigation  of  this  record  was  finished. 

The  defendant  board  of  supervisors  authorized  the 
cleaning  and  repairing  of  an  existing  drainage  ditch,  and 
made  contract  to  have  this  4one.  The  contractor  performed 
work  under  this  authorization  and  contract.  An  assessment 
has  been  levied,  charging  the  lands  of  the  plaintiffs.  The\ 
instituted  suit  to  have  this  assessment  cancelled,  on  the 
ground  that,  no  matter  what  was  authorized  by  the  board 
and  contracted  for,  the  work  actually  done  was  not  cleaning 
and  rejmiring,  but  widening  and  deepening  said  drainage 
ditch.  The  relief  asked  by  them  was  granted  by  the  trial 
court. 

While  it  is  true  the  board  of  supervisors  has  authority  to 
have  an  existing  ditch  widened  and  deepened  and  to  make 
assessment  for  the  costs  thereof,  this  may  be  done  only  if 
notice  be  given ;  and  none  was  given.  See  Code  Supplement, 
1907,  Section  1989-all,  as  auieudcd  by  Section  10,  Chapter 
118,  Acts  of  the  Thirty-third  General  Assembly,  and  Section 
4,  Chapter  87,  Acts  of  the  Thirty-fourth  General  Assembly, 
which  was  the  law  at  the  time  involved  in  this  conti-oversy. 
So  it  does  not  matter  that  the  work  actually  done  might 
have  been  authorized,  or  that  it  was  of  benefit  to  these 
plaintiffs;  and  the  sole  question  at  this  point  is  whether  that 
for  which  it  is  sought  to  charge  these  plaintiffs  was,  in  fact, 
no  more  than  repairing  and  cleaning.  If  it  w^as  not  repair- 
ing and  cleaning,  but  widening  and  deepening,  the  cancella- 
tion of  the  assessment  in  review  was  justified.  The  trial 
judge  declares: 

"It  is  clear  to  me  that  all  parties  concerned  in  the  work 
in  question  were  acting  under  a  misapprehension  of  the 
facts.  What  was  actually  done  was  far  in  excess  of  remov- 
ing a  fill,  and  far  in  excess  of  repairing.  It  was  enlarging, 
deepening  and  widening  and  lengthening." 

His  conclusion   upon  this  is  that  the  assessing   com- 
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,  plained  of  is  not  authorized  by  law.  While,  on  this,  a  re- 
view de  novo,  this  statement  or  finding  on  part  of  the  trial 
court  does  not  conclude  us,  it  does  have  some  weight.  Giv< 
ing  it  that,  we  find  from  the  record  that  this  pronouncement 
by  the  trial  judge  is  fully  sustained  by  the  evidence.  Be- 
cause of  the  conclusion  reached  by  us,  much  said  on  both 
sides  needs  no  consideration.  The  chancellor  could  not  re- 
form the  assessment.  It  was  an  entirety,  based  upon  the  as* 
sumption  that  the  work  done  was  cleaning  and  repairing. 
This  being  so,  the  assessment  as  a  whole  must  fall,  even  if  it 
were  practicable  and  permitted  to  determine  ^whether  or 
not  some  cleaning  and  repairing  was  included  in  the  work 
done.  That  is  to  say,  an  assessment  having  been  made 
wholly  on  the  ground  that  cleaning  and  repairing  was  to  be 
paid  by  it,  such  assessment  must  be  cancelled  if,  in  general 
substance,  the  work  done  was  not  cleaning  and  repairing, 
and  was  of  a  character  for  which  notice  not  given  was  by 
law  required. 

II.  The  naked  fact  that  the  landowners  who  now  com- 
plain were  advised  that  work  was  being  done  in  the  old 
ditch,  does  not  create  an  estoppel  against  them.    There  is  no 

evidence  that  they  knew  that  what  was  be- 

2.  Drains:  uie-       ing  done  was  not  a  cleaning  and  repairing 

toppei!  of  the  ditch,  but  was,  instead,  a  substantial 

lowering  of  its  level,  or  a  substantial  widen- 
ing. The  board  of  supervisors  itself  did  not  apprehend  that 
the  latter  was  to  be  done,  nor  know  it  was  being  done.  The 
board  certainly  was  as  much  under  obligation  to  prevent 
unauthorized  work  as  the  landowner  was  to  assume  that 
such  duty  had  not  been  performed.  If  it  was  the  duty  of  the 
county  authorities  to  see  to  it  that  the  ditch  should  not  be 
deepened  and  widened,  it  was  not  for  these  landowners  to 
assume  that  the  board  would  permit  unauthorized  work,  and 
that  the  landowner  must  take  steps  to  prevent  it.  The  plain- 
tiffs knew  that  widening  and  deepening  could  not  lawfully 
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be  engaged  in  at  their  cost  unless  they  had  been  served  with 
notice,  and  knew  they  had  not  been  so  served.  Instead  of 
assnming  and  anticipating  and  determining  that  the  doing 
of  the  work  which  they  saw  was  being  done  because  the  board 
of  supervisors  contemplated  the  levy  of  an  illegal  assessment 
against  them,  it  was  their  right  to  assume  that  the  work 
being  done  was  such  as  the  law  permitted.  We  think  the 
question  is  fairly  ruled  in  principle  by  Wingert  v.  City  of 
Tipton,  134  Iowa  97. 

III.  Some  of  the  landowners,  after  this  suit  began, 
deposited  their  part  of  this  assessment  with  the  county 
treasurer,  with  the  express  understanding  that  same  was  to 

be  held  subject  to  the  litigation  and  its  ter- 
voiantory  pay-    mmation  and  determination.    The  monev  has 

ments:  dratn-  •.  ■..  ^  ^  ''     ' 

age  assess-         not  been  disbursed,  and  no  one  has  been  put 

ments.  '^ 

/  to  a  change  of  position  by  reason  of  the 

deposit.  We  think  such  payment  was  not  a  voluntary  pay- 
ment, even  on  part  of  those  of  the  plaintiffs  who  made  it, 
in  such  sense  as  now  to  estop  them.  Of  course,  this  is  so  as 
to  those  plaintiffs  who  made  no  such  payment.  In  principle, 
this  position  is  sustained  by  Wifuifer  v.  City  of  BwrlingtoUy 
68  Iowa  279. 

The  decree  below  must  be — Affirmed, 

Pebston,  C.  J.,  Evans  and  Gaynoe,  JJ.,  concur. 


Petbe  McKellar  et  al..  Appellants,  v.  Mary  McKellar 

Harkins  et  al.,  Appellees. 

BASTABDS:  Proceedings  in  Bastardy  as  Evidence.  Bastardy  rec- 
1  ords,  including  the  verdict  of  guilty  and  judgment  thereon.  con< 
fititute  competent  evidence  of  the  paternity  of  the  child  In  ques- 
tion, and  that  such  proof  was  made  during  the  lifetime  of  the 
putative  father,  even  though  the  judgment  entry  does  not  for- 
mally decla.te  the  paternity,  and  even  though  said  judgment  has 
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been  set  aside,  in  the  sense  that  all  payments  for  support  are 
terminated.     (Sec.  33S5,  Code,  18d7.) 

JX7DGMENT:    Vacation — Oi»eration  and  Effect.     The  formal  yaca- 

2  tion  of  a  Judgment,  in  the  sense  that  all  future  financial  obliga- 
tion thereunder  is  terminated,  does  not  destroy  the  evidential 
value  of  such  judgment,  or  of  the  proceedings  leading  up  to  and 
culminating  therein.  So  held  as  to  a  Judgment  in  bastardy  pro- 
ceedings. 

BA8TABB8:    Written  Recognition — ^Axtides  of  Adoption.    Recitals 

3  in  articles  of  adoption  that  the  signer  is  the  father  of  the  child 
which  is  given  in  adoption,  that  such  paternity  has  been  de- 
clared by  a  certain  judgment  of  court,  and  that  said  signer  "con- 
sents" to  said  adoption,  constitute  a  written  recognition  of  the 
paternity  of  said  child,  within  the  provisions  of  Section  3385, 
Code,  1897,  even  though,  in  the  execution  of  such  articles,  the 
signer  was  acting  under  compulsion,  in  the  sense  that  he  was 
complying  with  an  order  of  court  as  a  condition  to  escaping  fur- 
ther liability  on  a  bastardy  judgment  against  him,  covering  the 
support  of  said  child. 

DESCENT    AND    DISTBIBUTION:     Heirs    of    Bastard— Pntatlye 

4  Grandfather.  The  children  of  a  deceased  bastard  mother  inherit 
the  share  which  their  mother  would  have  inherited  from  hei' 
father,  even  though  it  be  conceded  that  the  father,  in  ease  he 
outlives  such  children,  may  not  inherit  from  them.  (Sec.  3385, 
Code,  1897.) 

DESCENT  AND  DISTSIBUTION:    Adoption  of  Bastard— Effect  on 

5  Inheritance  from  Natural  Parent.  The  adoption  of  an  Illegiti- 
mate child  in  no  wise  lessens  its  right  to  Inherit  from  its  nat- 
ural parents.     (Sec.  3384,  Code,  1897.) 

Appeal  from  Clayton  District  Court, — A.  N.  Hobson,  Judge. 

April  1,  1918. 

Keiiearixg  Denied  June  24,  1918. 

Suit  in  partition  of  lands,  'the  real  contest,  however, 
is  one  of  ownership.  All  partie>s  claim  as  heirs  of  Hugh 
McKellar,  also  known  in  the  record  as  Hugh  McKellar,  Jr. 
McKellar  died  intestate  and  unmarried,  seized  of  the  lands 
involved  herein.  The  parties  are  divided  into  two  contest- 
ing groups.     The  first  group,  including  the  plaintiffs  and  the 
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first-named  five  defendants,  comprises  the  surviving  brothers 
and  sisters,  and  tlie  children  of  one  brother  deceased.  This 
group  claims  the  full  title  by  collateral  inheritance. 

The  second  group  comprises  the  last  five-named  defend- 
ants. They  are  the  children  of  Clam  Johnson  Adams,  de- 
ceased, the  alleged  illegitimate  child  of  Hugh  McKellar. 
This  group  claims  the  full  title  by  direct  inheritance  through 
their  mother.  There  was  a  decree  for  the  second  group. 
The  other  parties  have  all  appealed. — Affirmed. 

Eugene  H.  Qarnett,  Z>.  D,  Murphy  d  So7i,  and  Clinton 
L.  Nourse,  for  appellants. 

R.  E.  cG  y.  T.  Pricey  and  T^'.  W.  Davidson,  for  appelleee. 

Evans,  J. — The  five  defendants  referred  to  in  the  briefs 
as  the  "Adams''  defendants  are  the  legitimate  children  of 
Clara  Johnson  Adams.  They  aver  that  Clara  Johnson  Ad- 
ams was  the  illegitimate  child  of  Hugh  McKellar,  and  that 
the  paternity  was  proved  in  the  lifetime  of  McKellar;  and 
they  aver,  also,  that  the  paternity  was  recognized  by  Mc- 
Kellar in  writing.  In  support  of  the  allegation  of  pater- 
nity and  the  proof  thereof  in  the  lifetime  of  McKellar,  re- 
liance is  had  upon  certain  bastardy  proceedings  had  in  the 
circuit  court  of  Clayton  County  against  McKellar,  on  com- 
plaint of  Elsa  Johnson,  wherein  trial  was  had  and  verdict 
of  guilty  rendered,  and  judgment  entered  on  September  2<>, 
1876.  By  this  judgment,  McKellar  was  adjudged  to  pay 
certain  installments  for  the  support  of  the  child.  Clara 
Johnson  Adams  was  such  bastard  child  of  Elsa  Johnson. 

In  support  of  the  allegation  that  the  paternity  was  rec- 
ognized by  McKellar  in  writing,  reliance  is  had  upon  cer- 
tain articles  of  adoption,  whereby  one  Svenson  and  wife 
adopted  the  child,  and  whereby  McKellar,  as  the  purported 
father  thereof,  consented  to  such  adoption. 

These  facts,  being  found  in  favor  of  these  defendants 
by  the  trial  court,  became  the  basis  of  the  decree  in  their 
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favor.  The  allegations  here  referred  to  were  both  denied 
and  avoided  by  the  plaintiffs  and  the  appealing  defendants. 
For  them  it  is  contended  that  McKellar  always  denied  and 
never  admitted  the  paternity;  that  the  judgment  against 
him  in  the  bastardy  proceeding  was,  at  a  later  date,  va- 
cated and  rendered  wholly  nugatory;  that,  because  of  such 
vacation,  it  is  not  available  to  these  defendants  as  evidence 
that  the  alleged  paternity  was  proved;  that  the  article  of 
adoption  referred  to  contained  no  recognition  of  the  pa- 
ternity by  McKellar;  that,  on  the  contrary,  it  implied  a 
denial  of  such  paternity;  that,  by  the  adoption,  the  child 
Clara  became  a  part  of  the  family  tree  of  her  adoptive  par- 
ents, and  her  right  of  inheritance  was  confined  thereto;  that, 
in  any  event,  her  heirs  could  only  inherit  through  her  as  a 
part  of  such  family  tree;  that,  even  though  the  child  Clara 
could  have  inherited  from  McKellar  if  she  had  survived  him, 
yet  she  predeceased  him,  and  therefore  did  not  inherit  from 
him;  that  her  statutor;^'  right  to  inherit  did  not  carry  to  her 
children  a  right  to  inherit  from  McKellar,  for  want  of  stat- 
utory provision  to  that  effect ;  that,  even  though  the  statute 
conferred  upon  her  the  right  to  inherit  from  McKellar,  as 
her  putative  father,  in  case  of  her  survival,  yet  ho  power  of 
transmitting  such  right  of  inheritance  through  her  to  her 
children  was  conferred  by  the  statute,  nor  was  any  rela- 
tionship created  between  her  legitimate  children  and  Mc- 
Kellar. 

It  is  further  urged  that  there  was  a  want  of  mutuality, 
in  that,  in  no  event,  could  McKellar  have  inherited  from 
fhe  child;  and  for  such  reason,  a  strict  construction  of  the 
statute  should  prevail  in  favor  of  the  legitimate  heirs,  and 
against  the  illegitimate  and  her  heirs.  Such  is  the  gen- 
eral nature  of  the  contest.  The  mere  facts  are  not  in  dis- 
pute. The  inferences  and  conclusions  thereffom  are  in  con- 
flict. The  contest  is  argumentative,  and  in  the  main  per- 
tains to  questions  of  law. 
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I.  McKellar  defended  the  bastardy  proceeding.  As  a 
witness,  he  denied  illicit  relations  with  the  complainant. 
The  verdict  and  the  judgment  went  against  him.     By  the 

judgment,  he  was  ordered  to  pay  f  1.00  per 

^-  ®^^2^*  •   «       week  until  the  first  day  of  the  May,  1877, 

eJidence.  "        tevm  of  the  court,  "at  which  time  such  order 

for  future  provision  for  said  child  shall  be 
made  as  shall  then  seem  proper  to  the  court."  He  was  also 
adjudged  to  pay  the  costs.  The  payments  therein  ordered 
were  duly  made.  On  May  19,  1877,  it  was  further  ordered 
by  the  court  that  McKellar  continue  to  pay  fl.OO  per  week 
for  the  support  of  the  child,  "until  the  further  order  of  this 
court."  On  January  17,  1879,  it  was  further  ordered  by  the 
court  that  the  defendant  pay  |.60  per  week,  in  lieu  of  f  1.00 
per  week,  for  the  period  of  one  year.  On  January  10,  1881, 
the  following  order  was  entered  by  the  court: 

"And  it  is  hereby  ordered  and  adjudged  by  the  court 
that  the  judgment  in  this  case,  rendered  in  this  court 
January  17,  A.  D.  1879,  be  and  the  same  is  hereby  vacated 
from  this  date,  on  the  execution  by  the  necessary  parties 
of  the  proper  instrument  in  writing  authorized  by  the  stat- 
ute for  the  adoption  of  children,  said  instrument  to  be  one 
whereby  the  said  child,  Clara  Johnson,  shall  be  adopted  by 
Olaus  Svenson  and  his  wife  Sophia.  Baid  Hugh  McKellar 
and  the  clerk  of  the  circuit  court  of  Clayton  County  to  sig- 
nify their  consent  thereto  by  signing  said  instrument,  and 
said  Hugh  McKellar  to  pay  this  day  to  the  said  Sophia 
Svenson  the  sum  of  (60;  then  the  judgment  in  this  cause 
to  be  vacated." 

On  the  same  day,  the  following  article  of  adoption  was 
executed,  pursuant  to  which  the  custody  of  the  child  passed 
to  the  adoptive  parents: 

"Know  all  men  h^y  these  presents,  that  we,  Olaus  Sven- 
son and  Sophia  Svenson,  his  wife,  of  the  town  of  Clermont 
in  the  county  of  Fayette  in  state  of  Iowa,  in  consideration 
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of  the  sum  of  sixty  dollars  in  hand  paid  by  Hugh  McKellar 
of  the  township  of  Highland  in  the  county  of  Clayton  in  the 
state  of  Iowa,  and  in  accordance  with  the  order  of  the  dis- 
trict court  of  said  Clayton  County  this  day  made,  do  adopt 
as  our  own  Clara  Johnson  aged  four  years,  and  confer  upon 
said  child  all  the  rights,  privileges  and  responsibilities 
which  would  pertain  to  her  if  bom  to  us  in  lawful  wedlock, 
and  I,  Hugh  McKellar,  an  unmarried  man,  having  the  care 
and  providing  for  the  wants  of  said  child,  and  being  by  the 
judgment  of  said  court  at  its  September  term,  1876,  de- 
clared to  be  the  father  thereof,  do  consent  to  the  adoption 
aforesaid  of  the  said  Clara  Johnson  by  the  said  Olaus  and 
Sophia  Svenson,  the  said  child  to  be  hereafter  called  and 
known  as  Clara  Svenson,  and  is  to  be  given  to  the  said 
Olaus  and  Sophia  Svenson  for  the  purpose  of  adoption  as 
their  own  child,  the  mother  of  said  child  being  Elsa  John- 
son, and  I,  J.  P.  Thompson,  clerk  of  the  circuit  court  of  said 
Clayton  County,  Iowa,  do  hereby  give  my  consent  to  the 
adoption  as  aforesaid. 

"In  witness  whereof,  we  have  hereunto  subscribed  our 
names  this  10th  day  of  January  A.  D.  1881. 

"Olaus  Svenson 

her 
"Sophia  (X)  Svenson 

mark 
"Hugh  McKellar 
"J.  P.  Thompson 

"Clerk  of  Circuit  Court.'' 

The  case,  for  the  appellees  rests  largely  upon  the  fol- 
lowing sections  of  the  Code : 

"Section  3384.  Illegitimate  children  inherit  from  their 
mother,  and  she  from  them. 

"Section  3385.  They  shall  inherit  from  the  father  when 
the  paternity  is  proven  during  his  life,  or  they  have  been 
recognized  by  him  as  his  children;  but  such  recognition 
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must  have  been  general  and  notorious,  or  else  in  writing. 
Under  sucli  circumstances,  if  the  recognition  has  been  mu- 
tual, the  father  may  inherit  from  his  illegitimate  children/' 

Was  the  record  in  the  bastardy  proceeding,  including 
the  verdict  and  judgment,  available  to  the  appellees  as  proof 
of  the  paternity  of  the  child?  Further,  was  it  available  to 
the  appellees  as  evidence  that  the  paternity  was  proven'  dur- 
ing the  life  of  the  putative  father?  To  answer  these  queries 
in  the  negative  would  be  to  render  this  part  of  Section  3385 
meaningless. 

No  other  form  of  proceeding  is  readily  conceivable,  un- 
der our  statutes,  whereby  such  proof  could  have  been  made 
in  his  lifetime.  It  is  argued  that  the  judgment  entry  did 
not  declare  the  paternity.  This  fact  was  found  by  the  ver- 
dict of  the  jury,  rendered  in  the  light  of  the  instructions  of 
the  court.  In  terms,  the  judgment  of  the  court  required 
the  defendant  to  pay  the  costs  and  to  pay  the  installments 
already  mentioned  for  the  support  of  the  child.  The  find- 
ing of  guilt  was  essential  to  the  entering  of  any  judgment 
whatever  against  the  defendant.  We  do  not  think  it  was 
essential  to  the  validity  of  the  judgment  that  it  should  have 
contained  a  recital  of  the  verdict,  or  of  the  fact  of  defend- 
ant's guilt.  The  more  strenuous  contention  of  the  appel- 
lants is  not  at  this  point,  and  we  pass  it  without  further 
discussion.     Section  4722  of  the  Code  of  1873  'provided : 

"The  court  may,  at  any  time,  enlarge,  diminish  or  va- 
cate any  order  or  judgment  rendered  in  the  proceeding 
herein  contemplated,  on  such  notice  to  the  defendant  as 
the  court  or  judge  may  prescribe." 

Pursuant  to  the  forgoing  statute,  the  circuit  court  made 
the  successive  orders  of  May  19, 1877,  January  17, 1879,  and 
January  10,  1881,  already  referred  to.    We  have  set  out  the 

last  order  of  the  court  in  full,  because  much 

2.  ^l^^^^  '^        of  the  contention  of  appellants  is  based  upon 

fSct^"  ^^        ^*-    ^*  ^®  urged  that  the  order  of  January  10, 

1881,  was  such  a  vacation  of  the  original 
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judgment  as  to  render  it  entirely  nugatory,  and  therefore 
not  available  to  the  appellees  as  evidence,  for  any  purpose 
whatever.  It  is  ordinarily  true  that  the  vacation  of  a  judg- 
ment involves  the  setting  of  the  same  aside.  It  is  also  true 
that,  when  a  judgment  is  set  aside,  it  is  no  longer  a  judg- 
ment. If  it  be  no  longer  a  judgment,  it  is  no  longer  en- 
.  forcible  as  such,  nor  available  as  evidence  of  the  facts  upon 
which  it  formerly  rested.  Conceivably,  a  judgment  might 
be  said  to  be  vacated  when  it  was  fullv  satisfied  or  com- 
muted.  In  such 'a  case,  it  could  not  be  further  enforcible, 
but  the  facts  upon  which  it  rested  would  still  remain  a 
verity. 

Beading  the  order  of  the  court  in  its  entirety,  its  mean- 
ing is  not  obscure.  It  will  bear  no  other  interpretation 
than  that  it  was  intended  thereby  to  commute  the  payment 
of  installments,  and  to  terminate  conditionally  the  further 
liability  of  the  defendant  therein  for  further  payment.  To 
put  the  contrary  interpretation  upon  it  is  to  render  the  en- 
tire order  inconsistent  with  itself.  By  the  very  terms  of 
such  order,  it  recognized  the  binding  force  of  the  original 
judgment  as  an  adjudication.  Except  for  the  binding  ef- 
fect of  such  original  judgment,  the  court  had  no  power  to 
order  the  payment  of  $60  by  the  defendant,  nor  to  attach 
the  condition  of  adoption  to  the  discharge  of  the  defendant. 
The  three  successive  orders  of  the  court,  made  in  May,  1877, 
January,  1879,  and  January,  1881,  all  rested  upon  the  au- 
thority of  the  original  judgment.  They  modified  success- 
ively its  requirements,  but  they  did  not  impeach  its  validity. 
The  last  order  did  not,  in  terms,  purport  to  vacate  the 
original  judgment,  but  only  the  judgment  of  January,  1879, 
which  specified  the  installments  of  payment  at  that  time 
exacted.  The  order  in  question  was  not  based  upon  any  re- 
investigation of  the  facts,  nor  upon  any  challenge  by  the  de- 
fendant of  the  verity  of  the  judgment  and  the  facts  upon 
which  it  rested.    Pursuant  to  such  order,  the  defendant  Mc- 
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Kellar  became  a  party  to  an  article  of  adoption  of  the  child. 
In  such  writing,  he  expressly  recognized  the  continuing 
validity  of  such  judgment.  The  liability  of  a  judgment  de- 
fendant for  further  performance  in  a  bastardy  proceeding 
must  appropriately  terminate  sometime,  and  under  some 
conditions.  State  v.  Hastings,  74  Iowa  574.  He  may  settle 
with  the  mother  and  obtain  full  discharge.  Holmes  v.- 
State,  2  G.  Greene  501;  Black  Hawk  County  v.  Cotter,  32 
Iowa  125;  State  v.  Nobles,  70  Iowa  174.  In  the  absence  of 
such  settlement,  the  power  rests  with  the  court  to  ^x  time 
and  condition.  It  is  not  misleading  to  term  such  an  order 
a  vacation  of  the  judgment.  Such  an  order  is  entirely  con- 
sistent with  the  propriety  and  legality  of  all  previous  pro- 
ceedings; nor  does  it  undo  the  verity  which  inheres  in  the 
original  judgment.  We  think  it  clear,  therefore,  that  the 
evidential  value  of  the  record  of  the  original  judgment  and 
of  the  proceedings  leading  up  thereto,  was  not  destroyed 
by  the  order  under  consideration. 

II.  Did  McKellar  acknowledge  the  paternity  of  the 
child  in  writing?  In  view  of  our  finding  in  the  foregoing 
division,  this  question  is  of  doubtful  materiality.     It  may 

have  some  bearing,  however,  upon  a  ques- 

3    Dastards  * 

'  written  recog-     tion  to  be  later  considered,  and  it  has  been 

nition :  arti-  i«ti      i        ,%  ^  *  t»h 

cies  of  adop-      argued  fully  by  the  parties.     If  there  was 

tlon. 

an  acknowledgment  in  writing,  it  is  to  be 
found  in  the  article  of  adoption  already  set  forth.  Section 
2308  of  the  Code  of  1873  sets  forth  the  requirements  of  a 
valid  article  of  adoption.     It  provides : 

"In  order  thereto,  the  consent  of  both  parents,  if  liv- 
ing and  not  divorced  or  separated,  or,  if  unmarried,  the  con- 
sent of  the  parent  lawfully  having  the  care  and  providing 
for  the  wants  of  the  child,  t  •  •  shaU  be  given  to  such 
adoption  by  an  instrument  in  writing  signed  by  the  par- 
ties," etc. 

One  of  the  conditions  of  the  vacation  order  already  set 
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forth  was  ^*tlie  execution  by  the  necessary  parties  of  the 
proper  instrument  in  writing  authorized  by  the  statute  for 
the  adoption  of  children.  Said  instrument  to  be  one  where- 
by the  said  child  Clara  Johnson  shall  be  adopted  by  Glaus 
Svenson  and  his  wife  Sophia."  Under  the  statute  above 
quoted,  a  necessary  party  to  such  instrument  was  "the  par- 
ent lawfully  having  the  care  and  providing  for  the  wants 
of  the  child."  The  signature  of  the  "parent,"  therefore, 
was  essential  to  the  validity  of  the  instrument.  The  moth- 
er did  not  sign  it;  McKellar  did.  He  so  signed  it  in  pur- 
ported compliance  with  the  statute  already  quoted.  The 
language  adopted  by  him  in  the  body  of  the  instrument  was 
as  follows : 

"I,  Hugh  McKellar,  an  unmarried  man,  having  the  care 
and  providing  for  the  wants  of  said  child,  and  being  (by 
the  judgment  of  said  court  at  its  September  term,  1876, 
declared  to  be)  the  father  thereof,  do  consent,"  etc. 

The  parentheses  are  ours,  and  are  used  for  convenience 
of  reference.  *  It  is  contended  by  appellants  that  the  paren- 
thetical words  amounted  to  an  implied  denial  of  the  parent- 
age, and  that  they  indicated  a  mere  submission  to  an  un- 
just judgment.  It  is  not  impossible  that  the  language 
adopted  was  intended  to  cover  mental  reservations  on  the 
part  of  McKellar,  but  the  words  must  be  construed  in  the 
light  of  the  purpose  for  which  they  were  incorporated  by 
him  into  the  instrument.  If  he  had,  in  terms,  denied  the  pa- 
ternity, it  would  have  rendered  the  article  void  on  its  face. 
The  condition  to  the  vacation  of  the  judgment  would  there- 
by have  failed.  To  imply  a  denial,  therefore,  where  no 
direct  denial  was  made,  would  be  to  work  a  fraud  upon  the 
adopted  child  and  the  adopting  parents.  If  McKellar  was 
not  the  parent  having  the  care  and  providing  for  the  wants 
of  the  child,  then  his  name  had  no  proper  place  in  the  in- 
strument. The  order  of  vacation  required  that  such  in- 
strument should  be  executed  by  "the  necessary  parties." 
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A  parent  was  a  necessary  party.  McKellar  was  the  only 
parent,  if  any,  who  signed  the  instiniment.  The  instrument 
was  presented  as  a  compliance  with  the  condition  enforced 
by  the  court.  In  order  to  sustain  the  validity  of  such 
adoption,  it  would  have  to  be  held  tliat  McKellar  was  the 
consenting  parent.  Suppose  that  a  proceeding  had  been 
had,  assailing  the  validity  of  the  adoption  in  question,  and 
that,  in  such  proceeding,  it  had  been  proved  that  McKellar 
was  not,  in  fact,  the  father  of  the  child.  Suppose,  further, 
that  the  adoption  had  been  defeated  on  such  ground.  The 
fact  would  remain  that,  in  the  execution  of  such  paper,  he 
purported  to  be  the  father.  This  is  all  that  is  essential 
for  our  present  consideration  herein.  If  he  purported  to  be 
the  father,  then  he  acknowledged  the  paternity  in  writing. 
Such  acknowledgment,  being  thus  made,  is  available  to  the 
appellees,  as  evidence  both  of  the  fact  of  paternity  and  of 
the  written  acknowledgment  thereof;  and  its  admissibility 
as  evidence  cannot  be  destroyed  by  subsequent  denials  or 
contrary  proof.  And  this  is  so  even  though  its  w-eight  as 
evidence  of  the  fact  of  paternity  might  be  overcome  by  con- 
trary' proof.  The  admissibility  of  this  instrument  as  evi- 
dence is  not  affected  by  any  ulterior  purpose  or  mental  res- 
ervations which  McKellar  may  have  had.  It  is  enough  that 
he  signed  the  writing,  knowing  what  it  was.  Britt  v.  Hall, 
116  Iowa  564 ;  Watson  v.  Richardson,  110  Iowa  673 ;  Brock 
V,  State,  85  Ind.  397.  The  parenthetical  statement  above 
set  forth  can  be  constrtied  as  a  recital  in  corroboration  of 
the  paternity.  The  fact  that  the  child  was  born  out  of 
wedlock  would  invite  such  corroboration;  and  such  recital 
could  be  deemed  as  analogous  to  a  pleading  of  evidence. 
Such  construction  gives  recognition  to  the  purpose  for 
which  the  acknowledgment  was  made.  To  imply  a  denial 
of  paternity  or  absence  of  acknowledgment  thereof,  would 
be  to  destroy  the  instrument  of  which  the  recital  became  a 
part.    We  are  clear  that  the  recitals  of  this  instrument,  and 
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the  signing  thereof  by  McEellttr,  were  a  formal  and  fiolemn 
acknowledgment  of  the  paternity  of  the  child,  and  that  they 
will  not  bear  implication  to  the  contrary. 

III.  Clara  Johnson  Adams  having  predeceased  her 
putative  father,  can  her  legitimate  children  stand  in  her 
shoes,  and  inherit  such  estate  as  she  would  have  inherited 

from  such  parent  if  she  had  survived  him? 
4.  Descent  and      It  is  earnestly  contended  by  appellants  that 

DISTRIBUTION  !  *'  »^         1  f 

baitord'-  puta-     *^^^'  canuot.     The  couteutiou  is  that,  though 
father.'*  *^®  Statute  gives  to  the  illegitimate  child 

a  right  to  inherit  from  the  father,  where  the 
paternity  is  proved  during  his  life,  or  where  it  has  been  ac- 
knowledged in  writing,  such  statute  does  not  carry  such 
right  to  the  descendants  of  the  illegitimate.  To  put  the 
contention  in  another  way,  her  descendants  are  her  heirs, 
but  they  are  not  heirs  of  her  father.  It  is  true  that  our 
statute  which  confers  a  right  of  inheritance  upon  an  ille- 
gitimate child  does  not,  in  terms,  confer  the  right  of 
inheritance  upon  the  descendants  of  the  illegitimate, 
from  the  ancestors  of  the  illegitimate.  The  question,  how- 
ever, is  quite  foreclosed  in  this  state  by  Johnson  v.  Bodine, 
108  Iowa  594,  and  by  McChiire  v.  Brown,  41  Iowa  650;  and 
we  might  well  rest  the  question  upon  these  prior  decisions. 
But  appellants  insist  that  these  cases  are  unsound,  and  out 
of  joint  with  the  rest  of  the  world.  It  is  also  -urged  that 
our  opinion  in  the  Bodine  case  erroneously  assumed  that  the 
result  reached  was  required  by  the  holding  in  the  McOuirc 
case;  and  that  the  later  opinion  shows  that  the  holding 
would  have  been  otherwise,  if  the  holding  in  the 
McChiire  case  had  been  properly  understood.  Under  a 
statute  which  is  now  Section  3384  of  the  Code,  it 
was  held  in  the  McGuire  case  that  an  illegitimate  child 
of  a  deceased  mother  did  inherit,  through  the  mother, 
and,  through  the  mother's  parents,  from  the  mother's  bi-oth- 
er.     In  that  case,  the  mother  had  died  before  the  inher- 

Vol.  183  lA.— 66 
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itance  was  cast.  In  the  Johnson  case,  it  was  held  that  the 
children  of  an  ill^itimate  daughter  would  take,  through 
their  mother  and  through  the  putative  father  of  such  moth- 
er, a  devise  to  the  heirs  of  such  putative  father.  This  hold- 
ing involved  interpretation  of  a  statute  now  appearing  as 
Section  3385  of  the  Code.  The  opinion  in  the  Johnson  case 
does  not  indicate  a  misunderstanding  of  the  holding  in  the 
McGhuire  case.  The  writer  of  the  opinion  did  express  doubt 
as  to  the  correctness  of  the  holding  in  the  McGuirc  case, 
but  joined  in  adherence  thereto  because  the  same  had  become 
a  rule  of  property.  In  neither  of  the  statutes  under  consid- 
eration in  these  cases  was  there  any  express  provision 
that  an  illegitimate  could  inherit  from  an  ancestor  of  its 
parent;  nor  was  there  any  provision,  in  terms,  that  the  de- 
scendants of  an  illegitimate  could  inherit  from  an  ancestor 
of  either  father  or  mother.  The  effect  of  our  holding  in  the 
McOuire  case  was  that  the  right  confwred  upon  an  ille- 
gitimate to  inherit  from  her  mother  carried  with  it  the 
right  to  inherit  from  her  ancestors  whatever  the  mother 
herself  would  have  inherited,  if  living.  What  we  held  in 
the  Johnson  case  was  that  Section  3385,  conferring  upon 
an  illegitimate  the  right  to  inherit  from  the  father,  when 
the  paternity  is  properly  proved,  carries  with  it  the 
right  of  inheritance  down  the  line  of  the  descendants 
of  the  ill^timate.  It  may  be  conceded  that  there  is 
much  authority  to  the  contrary.  The  decisions  referred 
to  were  not  made  in  ignorance  of  that  fact.  The  general 
purport  of  the  argument  in  support  of  the  contrary  au- 
thority is  the  old  rule  at  common  law,  that  an  illegitimate 
has  no  inheritable  blood,  and  is  without  kin  and  without  an- 
cestry. Inheritances,  therefore,  cannot  pass  through  the 
blood  of  a  bastard.  He  can  have  no  heirs  save  those  of 
his  own  body;  and  the  ancestry  of  such  heirs  terminates 
in  the  bastard.  The  rule  is  stated  briefly  by  Kent  as  fol- 
lows : 
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"A  bastard  »  •  •  has  no  inheritable  blood,  and  is 
incapable  of  inheriting  as  heir  either  of  his  putative  father 
or  his  mother,  or  of  anyone  else,  nor  can  he  have  heirs  but 
of  his  own  body."    2  Kent,  Commentaries,  212. 

This  rule  has  been  one  of  the  reproaches  of  the  common 
law,  which  has  shocked  the  l^slative  and  judicial  con- 
science of  the  civilized  world.  That  a  bastard  has  no  inher- 
itable blood  is  only  a  legal  fiction.  Legal  fictions  have  their 
appropriate  uses.  They  are  the  stepping  stones  of  the  law^e 
reasoning;  the  parables  whereby  its  principles  are  illus- 
trated. When  its  reason  fails,  the  fiction  falls.  The  fic- 
tion that  a  bastard  has  no  inheritable  blood  has  been  shorn 
of  its  reason  in  this  state  by  legislation.  It  remains,  there- 
fore, a  fiction  only.  Our  legislation  has  conferred  upon  the 
illegitimate  the  right  of  inheritance,  with  appropriate  safe- 
guards as  to  the  certainty  of  paternity.  Why,  therefore, 
should  we  deal  with  finespun  theories  of  the  common  law  as 
to  inheritable  blood?  The  only  justification  ever  offered 
for  the  common-law  fiction  was  that  bastardy  should  be  ren- 
dered odious.  But  bastardy  is  the  sin  of  the  parent ;  not  of 
the  child.  The  illegitimate  child  is  as  innocent  as  the  babe 
of  Bethlehem.  Yet  the  common  law  held  its  fiction  as  a 
shield  over  the  guilty  parent,  and  frowned  upon  the  guilt- 
less child  with  the  disdain  of  a  Pharisee.  Our  early  terri- 
torial legislation  struck  at  the  cruel  injustice  of  this  fiction. 
From  territorial  days  until  now,  there  has  never  been  a 
time  in  this  state  when  it  has  not  been  contradicted  by  ex- 
isting legislation.  The  McOuire  and  Johnson  cases  were  de- 
cided in  response  to  the  spirit  of  such  legislation,  and  are 
in  entire  harmony  therewith. 

IV.  It  is  urged  that  the  putative  father  had  no  right 
of  inheritance  from  the  children  of  the  illegitimate,  and 
that,  for  want  of  mutuality,  therefore,  such  children  should 
have  no  right  of  inheritance  from  him.  The  argument  has 
its  force,  as  a  rule  of  construction,  and  not  otherwise.    It 
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would  be  an  appi*opriate  consideration,  also,  for  a  legisla- 
tive body.  In  the  case  before  us,  the  want  of  mutuality  is 
to  be  found  in  the  existing  statute.  It  is  within  the  power 
of  the  legislature  to  withhold  mutuality.  Under  Bectiou 
3384,  there  is  mutuality  as  between  a  mother  and  an  ille- 
gitimate child.  Under  Section  3385,  there  is  only  a  qual- 
ified mutuality  provided  as  to  the  putative  father.  Not- 
withstanding such  want  of  mutuality,  such  section  does  con- 
fer the  right  of  inheritance  upon  the  child.  It  is  not  wholly 
without  reason  that  the  statute  should  withhold  the  right 
of  inheritance  from  the  putative  father,  except  upon  the  con- 
dition specified  therein.  The  provision  for  the  child  may 
be  looked  upon  as  a  species  of  redress  for  the  wrong  perpe- 
trated by  the  father.  Moreover,  the  condition  imposed  is 
not  an  onerous  one.  This  condition  is  that,  in  order  to 
entitle  the  putative  father  to  inherit  from  his  illegitimate 
child,  there  must  have  been  appropriate  recognition  or  ae 
knowledgment  of  the  paternity  by  such  child.  There  is  a 
touch  of  the  uncanny  in  this  requirement  It  implies  that 
there  may  be  doubtful  or  conflicting  claims  of  paternity  of 
an  illegitimate  child;  and  that  the  child  should  '*know  its 
own  father."  Such  conflicting  claims  of  paternity  are  so 
rare  that  none  has  ever  come  to  our  attention.  If  such  a 
case. of  conflict  should  arise,  it  would  indeed  be  a  "wise 
child"  that  could  extend  recognition  to  the  proper  con- 
tender. As  a  matter  of  common  observation,  it  may  safely 
be  said  that  the  illegitimate  child  has  usually  been  glad 
to  acknowledge  the  paternity  which  first  extends  the  arms 
of  acknowledgment  to  it. 

Furthermore,  while  the  argument  based  upon  the  want 
of  mutuality  is  directed  in  the  brief  pnly  as  against  the  de- 
scendants of  the  illegitimate,  yet,  if  adopted,  its  logical  re- 
sult would  be  to  withhold  the  right  of  inheritance  from  the 
illegitimate  herself.  This  would  be  in  direct  contravention 
of  the  statute. 


y 
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It  is  urged,  also,  that  the  statute  which  confers  the  right 
of  inheritance  upon  the  illegitimate  does  not  change  its 
status  as  an  illegitimate.  This  may  be  conceded.  It  was 
so  held  in  Brishm  v.  Huntington^  128  Iowa  166,  175.  But 
this  does  not  reduce  the  effect  of  the  statute  which  confers 
upon  the  illegitimate  the  right  of  inheritance.  Though  il- 
legitimate, her  disabilities  as  to  right  of  inheritance  are 
lifted  by  the  statute.  Her  paternity  being  proved  with 
that  certainty  required  by  the  statute,  her  biological  blood 
line  becomes  endowed  with  the  right  of  inheritance. 

Lastly,  it  is  urged  that  the  adoption  of  an  illegitimate 
so  connects  her  with  the  blood  line  of  the  adopting  parents 
that  she  should  thereafter  be  deemed  as  the  child  of  the 

adopting  parents,  and  not  of  the  putative 

^'  Di*^«DTioN^:     father.    It  was  held  in  Wagner  v.  Varner, 

bastard^  effect    50  lowa  532,  that  an  adopted  child,  thouglf 

on  inheritance  . 

from  natural      acquiring  by  adoption  the  right  to  inherit 

from  its  adopting  parents,  did  not  thereby 
lose  the  right  to  inherit  from  its  natural  parents.  The 
child  in  that  case  was  legitimate.  We  see  no  reason  to 
say  that  the  adoption  of  an  illegitimate  child  would  deprive 
it  of  such  right  as  it  had  of  inheriting  from  its  natural 
parents. 

We  reach  the  conclusion  that  the  trial  court  correctly 
decided  all  features  of  the  case.  The  case  has  been  pre- 
sented here  on  both  sides  with  great  ability  and  thorough- 
ness. Nothing  in  the  way  of  appropriate  argument  has  been 
overlooked  by  counsel.  After  the  fullest  consideration  of 
the  briefs,  we  find  ourselves  content  with  the  holding  in 
Johnson  v,  Bodine,  supra.  The  decree  entered  below  is, 
therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 
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Midland  Linsebd  Company,  Appellee,  v.  American  Liquid 

FiRBPROOFiNG  COMPANY  ct  al.,  Appellees;  Chicago 

Great  Western  Railroad  Company,  Api)ellant. 

0AKRT1SK8:    Delivery  Without  Bill — Subsequent  Acquisitioii.    A  car- 

1  rieris  abeolved  from  all  liability  on  the  score  of  delivery  by  de- 
livering a  shipment  without  obtaining  possession  of  the  bill 
of  lading,  but  subsequently  acquiring  the  bill  of  lading  from  one 
who  had  title  to  it. 

CABBIEBS:     Unauthorized  Delivery.    A  shipper  who  sends  to  a  bank 

2  a  bill  of  lading  with  draft  attached,  may  not,  as  between  himself 
and  the  carrier,  claim  that  the  act  of  the  bank  In  delivering  the 
bill  of  Jiading  to  the  buyer  was  unauthorized.  So  held  where 
the  bank,  erroneously  supposing  the  draft  to  be  paid,  delivered 
the  bill  of  lading  to  the  buyer,  and  the  buyer  delivered  the  same 
to  the  carrier. 

CABBIEBS:     Unauthorized  Delivery — ^Ratification.    A  shipper  who, 

3  with  knowledge  that  a  carrier  had  made  an  unauthorized  de- 
livery, treats. the  one  to  whom  the  delivery  was  made  as  his 
debtor,  thereby  ratifies  the  unauthorized  delivery  and  necessa- 
rily precludes  himself  from  proceeding  against  the  carrier  as 
for  conversion.  So  held  where  the  shipper  retained  partial  pay- 
ments made  by  the  one  to  whom  delivery  was  made,  and  later 
brought  suit  against  said  party  to  collect  the  balance. 

CABBIEBS:    Non-Delivery— Form  and  Time  of  Making  Claim.     A 

4  provision  in  an  interstate  bill  of  lading  requiring  claims  for 
non-delivery  to  be  made  (a)  in  writing,  and  (b)  within  a  stated 
time,  applies,  in  compliance  with  Federal  court  rulings,  to  a 
misdelivery. 


CABBIEBS:  Form  of  Claim— Authority  of  Agent  to  Beceive.  A 
6  shipper,  obligated  by  a  bill  of  lading  to  make  his  claim  for  dam- 
ages in  a  specified  form,  must  show  such  authority  in  the  per- 
son to  whom  the  claim  is  made  that  it  may  be  inferred  that 
service  on  such  person  was  service  on  the  carrier.  Certain 
indefinite  evidence  held  insufficient  to  show  such  authority. 

Appeal  from  Cerro  Qordo  District  Court. — J.  J.  Clark, 

Judge. 
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March  6,  1918. 

Rehearing  Denied  June  24,  1918. 

On  this  appeal,  the  sole  question  is  whether  the  defend- 
ant railroad  is  liable  to  the  plaintiff  company  because  of  an 
alleged  misdelivery  of  an  interstate  shipment  entrusted  by 
the  plaintiff  to  said  railroad  company.  The  district  court 
held  the  railroad  was  thus  liable,  and  defendant  appeals. — 
Reversed  and  remanded. 

Carr,  Can'  d  Evans^  and  Blythe,  Markley,  Ride  d  ^m\th, 
for  appellant. 

Kelleher  d  O'Connor,  and  CUggett  d  Smithy  for  ap- 
pellees. 

Salinger,  J. — T.  We  need  not  consider  whether  it 
would  help  the  plaintiff  if  its  allegation  that  the  defend- 
ants colluded  were  proved.  There  is  absolutely  no  evidence 
of  any  collusion  or  bad  faith. 

The  defendant  Fire  Proofing  Company  ordered  a  car- 
load of  oil  of  plaintiff.  Plaintiff  shipped  the  car  over  the 
defendant  railroad,  and  consigned  it  to  it^f.    At  the  same 

time,  it  sent  the  bill  of  lirding  to  the  defend- 
'  livery'^without     ant  bank,  with  draft  for  the  amount  of  the 

bin  *  siibsG' 

quent  ac-  purchase  price  attached.     It  was  the  dutv 

of  the  bank  not  to  surrender  this  bill  of  lad- 
ing to  the  buyer  except  on  payment  of  this  sight  draft. 
The  carrier  was  authorized  to  deliver  thfe  oil  to  the  buyer 
upon  surrender  of  the  bill  of  lading.  It  delivered  before 
such  surrender,  but  received  the  bill  of  lading  later.  The 
shipper  was  paid  part  of  the  purchase  price;  but,  for  pres- 
ent purposes,  we  will  deal  with  the  case  as  though  no  pay- 
ment had  been  made  to  the  seller.  • 

All  the  authorities  agree  that,  if  a  shipment  is  to  be  de- 
livered only  upon  the  surrender  of  the  bill  of  lading,  and 
the  carrier  delivers  without  obtaining  such  bill,  the  shipper 
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may,  as  to  auy  loss  resulting,  treat  the  carrier  as  guilty 
of  a  conversion.  2  Hutchinson  on  Carriers  (3d  Ed.),  Sec- 
tion 727 ;  Chicago  d  S.  E.  R,  Co.  v.  Fifth  Nat  Bank,  26  Ind. 
App.  600  (59  N.  E.  43).  But  no  case  holds  that,  if  the  car- 
rier does  obtain  the  bill  of  lading,  he  is  guilty  of  conver- 
sion merely  because  he  made  delivery  before  he  obtained  the 
bill  of  ladii^g.  If  the  fact  that  delivery  was  made  before  the 
bill  was  surrendered  were  controlling,  then,  upon  proof  of 
such  premature  deliverj%  the  seller  could  recover  the  pur- 
chase price  of  the  carrier  after  the  buyer  had  already  paid. 
The  liability  of  the  carrier  for  conversion  is  not  a  penalty 
for  premature  delivery.  He  is  liable  because  he  delivered 
to  one  who  was  not,  in  truth,  authorized  to  receive.  The  ef- 
fect of  a  consignment  by  a  shipper  to  himself,  and  sending 
bill  of  lading  with  draft  attached  to  someone  other  than  the 
carrier,  is  an  agreement  that  obtaining  the  bill  of  lading 
from  one  entitled  thereto  shall  conclusively  acquit  the  car- 
rier from  liability  to  the  shipper.  The  bill  of  lading  is  con- 
tract evidence  of  the  right  to  deliver.  The  liability  is  for 
wrongful  delivery,  not  for  delay  in  obtaining  evidence  of 
rightful  delive^iiL  Had  the  bill  been  surrendered  before 
the  shipment  was  ^delivered,  this  would  have  been  no  pro- 
tection to  the  carrier  if  the  presentor  had  no  right  to  the 
bill.  Exactly  that  is  the  situation  if  presented  after  de- 
livery. It  is  not  the  time  of  surrender,  but  the  right  to  sur- 
render, that  matters. 

While  Nebraska'  Meal  Mills  v.  St.  Louis,  8.  W.  R.  Co.,, 
64  Ark.  169  (41  S.  W.  810),  upon  which  appellant  greatly 
relies,  turns  off  on  the  fact  that  the  carrier  knew  nothing  of 
a  bill  of  lading  with  draft  attached  being  out,  the  case 
does  support  the  proposition  that  the  test  is  not  timely  pre«- 
cntgtion  of  the  bill,  but  whether  delivery  was  made  to  one 
who  was,  under  the  contract  of  the  parties,  entitled  to  re- 
ceive it.  If  the  shipment  be  delivered  before  the  bill  is  pre- 
sented, the  carrier  takes  his  chance  on  whether  the  person 
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reoeiviug  the  goods  is  entitled  to  them.  He  takes  his  chance 
on  whetlier  tlie  bill  of  lading  is  genuine,  or  of  a  false  imper- 
sonation. In  one  word,  he  takes  his  cliance  of  rightfully 
obtaining  the  bill  of  lading.  If  he  never  gets  it,  or  if  he 
does  and  the  person  who  surrenders  it  has  no  right  to  it,  he 
must  make  good  the  loss  of  the  seller.  Schlichting  v,  Chi- 
cago, R.  /.  d  P.  R.  Co,,  121  Iowa  502,  505,  506;  Forbes  v, 
Boston  &  Loicell  R.  Co.,  133  Ma£«.  154,  at  157;  Foy  v.  Chi- 
cago, if.  d  St.  P.  R.  Co.,  63  Minn.  255  (65  N.  W.  627) ;  Mid- 
land Valley  R.  Co.  v.  J.  A.  Fay  d  Egan  Co.,  89  Ark.  342  (116 
S.  W.  1171) ;  Pa<n1ic  Exp.  Co,  v.  CHtzer,  (Tex.)  42  S.  W. 
1017;  American  M.  U.  Exp.  Co.  v.  Milk,  73  lil.  224;  Mer- 
chants d  Miners  Tran^p.  Co.  v.  Mooi^e  d  Co.,  124  Ga.  482  (52 
S.  E.  802)  ;  Ridgway  Grain  Co.  v.  Pennsylvania  R.  Co.,  228 
Pa.  641  (77  Atl.  1007).  The  bill  was  surrendered  to  the  car- 
rier, although  it  was  done  after  it  had  de- 
^'  authorized  ^°      livered  the  oil.     The  controlling  question  is 

deliyGnr 

whether  the  buyer  who  surrendered  it  had, 
as  between  the  carrier  and  the  shipper,  the  right  to  sur- 
render it.  The  shipper  had  created  two  agencies.  The 
carrier  was  its  agent  to  transport,  and  it  was  agreed  that 
its  possession  of  the  bill  of  lading  should  be  a  voucher  for 
authorized  delivery.  The  bank  was  an  agent,  whose  duty 
it  was  to  make  it  impossible  for  the  carrier  to  obtain  the 
bill  of  lading  until  after  the  purchase  price  had  been  paid  to 
the  bank.  If  the  carrier  did  not  get  the  bill  of  lading  be- 
cause it  had  no  right  to  receive  it,  it  was  liable  for  the  pur- 
chase price.  If  the  bank  parted  with  the  bill  of  lading,  and 
thereby  absolved  the  carrier  from  liability,  the  bank  became 
liable  for  the  purchase  price,  unless  its  principal  in  some  way 
released  it.  Neither  agent  was  Mable  to  the  principal  for 
any  loss  caused  solely  by  the  default  of  the  other  agent. 
The  bank  surrendered  the  bill  to  the  buyer.  Had  it  there- 
after paid  the  seller  the  amount  of  the  draft,  no  one  would 
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be  liable,  though  the  carrier  parted  with  the  goods  before  the 
surrender  of  the  bill. 

What  aud  who  caused  loss?  It  is  only  depriving  one  of 
property  by  an  unauthorized  aot  that  constitutes  conversion. 
Krehef'  v.  Mason,  33  Mo.  App.  297,  citing  Addison  on  Torts 
(6th  Ed.),  Section  525.  To  be  sure,  the  bank  has  not  paid 
the  shipper.  But  does  that  make  the  delivery  of  the  bill  of 
lading  to  the  buyer  an  unauthorized  act,  in  such  sense  as 
that  tlie  carrier  who  delivered  without  presentation  of  the 
/  bill  is  responsible  as  for  a  conversion  ?  Tlie  damage  is  not  due 
to  the  fact  that  tjie  bill  was  not  presented  before  the  goods 
were  turned  over,  but  because  the  bill  was  turned  over  by 
the  bank,  and  the  bank  did  not  pay  the  draft.  The  vital 
question  is  whether  the  shipper  is  in  position  to  say  that 
delivery  of  the  bill  by  the  bank  to  the  buyer  was,  as  to  the 
carrier,  an  unauthorized  act.  The  bank  only  was  responsible 
to  the  shipper  if  it  voluntarily  gave  up  the  bill  of  lading 
without  collecting  the  purchase  price.  State  Nat.  Bank.  v. 
Thomas  Mfg.  Co.,  17  Tex.  Civ.  App.  2U  (42  S.  W.  1016).  If 
the  bank  had  been  paid  the  actual  cash  by  the  buyer,  the 
shipper  could  not  claim  anything  of  the  carrier.  But  it 
was  not  thus  paid.  A  large  part  of  what  the  bank  received 
from  the  buyer  was  the  check  of  a  third  person,  which  both 
the  depositor  and  the  bank  believed  to  be  good.  This  check, 
later,  went  to  protest.  If  the  carrier  is  liable,  it  is  because 
the  bank  accepted  in  payment  a  check  which  proved  worth- 
less. What  the  situation  would  be,  had  the  carrier  known 
that  the  bill  was  obtained  by  turning  over  said  check  there- 
for, we  need  not  determine.  It  is  not  claimed  it  had  any 
such  knowledge.  We  think  that,  as  between  the  carrier  and 
the  shipper,  the  transfer  from  the  bank  to  the  buyer  gave 
the  buyer  title  to  the  bill  of  lading;  that  the  case  is  the 
same  as  if  the  bank  had  taken  the  note  of  the  buyer,  and 
the  note  had  proved  uncollectable. 

The  case  stands  precisely  as  if  the  buyer  had  depositeil 
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the  worthless  check  with  the  shipper  himself,  and  the  ship- 
per had,  thereupon,  surrendered  the  bill  of  lading,  or  di- 
rected the  carrier  to  deliver  to  the  buyer;  and  it  is  deter- 
mined by  Rathbun  v.  Citizens'  Steamboat  Co.,  76  N.  Y.  376, 
that,  in  such  case,  the  carrier  would  not  be  liable  to  the 
shipper.  And  see  Dobbin  v.  Michigan  Cent.  R.  Co.,  56  Mich. 
522  (23  N.  W.  204) ;  National  Bcunk  of  PhoenixviUe  v.  Phil- 
adeVpMa  d  R.  R.  Co.,  163  Pa.  467  (30  Atl.  228).  The  carrier 
is  not  liable,  because  it  obtained  the  bill  of  lading  from  one 
who  had  title  thereto.  That  its  surrender  to  the  buyer  made 
the  bank  liable  to  the  seller,  does  not  concern  the  carrier. 
That  question  lies  wholly  between  the  bank  and  its  principal. 
Nor  is  it  material  that  the  trial  court  foupd  in  favor  of  the 
bank,  and  that  the  seller  has  fallen  between  two  stools,  and 
may  not  collect  from  the  bank  because  no  appeal  was  taken 
by  the  shipper  from  the  decree  in  favor  of  the  bank.  It  is 
not  the  fault  of  the  carrier  that  the  plaintiff  has  not  ap- 
pealed. 

We  hold  that  the  carrier  has  the  contract  acquittance, 
It  did  obtain  the  bai  of  lading.  The  person  who  surrendered 
it  had  title  to  it,  even  though  the  bank  had  a  cause  of  action 
against  the  presentor  because  of  nonpayment  of  the  check 
deposited  to  pay  the  purchase  price,  and  though  the  shipper 
had  a  cause  of  action  against  the  bank  for  its  failure  to  re- 
mit the  amount  of  the  draft.  We  hold,  also,  that  it  is  imma- 
terial that  the  bill  was  not  surrendered  until  after  the  ship- 
ment had  been  delivered,  so  long  as  it  was  surrendered  at 
some  time  when  the  presentor  had  title  to  it;  and  that  it  is 
immaterial  that,  thereafter,  the  buyer  obtained  the  bill  from 
the  carrier  for  some  such  purpose  as  showing  it  to  the  bank, 
and  its  physical  possession  was  not  thereafter  restored  to 
the  carrier. 

II.  A  considerable  time  after  the  draft  had  been  sent, 
the  shipper  received  and  accepted  a  partial  payment.  If,  at 
that  time,  it  knew,  or,  by  inquiries  suggested  from  the  cir- 
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cnmstances,  could  have  learned,  that  the 
*■  authoriaed  ™*  ^^^  ^^^  already  been  delivered,  this  would 
flcatioZ*  "*'  clearly  estop  a  recovery  against  the  car- 
rier. But  there  is  evidence  that  the  shipper 
supposed  the  partial  payment  to  be  one  upon  the  draft,  and 
that  the  goods  had  not  yet  been  delivered.  So  we  will  as- 
sunie  that  the  receipt  of  this  partial  payment  did  not  work 
a  ratification.  But  after  the  plaintiff  discovered  that  the 
oil  had  already  been  delivered,  it  retained  this  partial  pay- 
ment. It  demanded  payment  of  the  balance  of  the  purchase 
price  from  the  buyer,  and  finally  it  sued  it  for  that  pur- 
chase price.  Why  does  not  this  constitute  a  ratification  in 
favor  of  the  carrier,  or,  for  that  matter,  against  the  bank? 
The  suit  against  both  carrier  and  bank  is  confessedly  for 
conversion,  which  implies  a  claim  that  no  title  passed  to  the 
buyer.  A  demand  for  the  purchase  price  implies  there  wa5 
a  purchase,  and,  therefore,  that  the  buyer  obtained  title. 
While  inconsistent  defenses  may  be  pleaded,  it  is  so  because 
the  statute  so  savs.  There  is  no  authoritv  for  inconsistent 
claims  in  a  petition,  and  their  making  operates  as  an  estop- 
pel. We  hold  the  carrier  cannot  be  made  liable  for  conver- 
sion of  the  goods  consisting  of  giving  them  to  someone  who 
was  not  entitled  to  them,  where  the  plaintiff  declares  that 
the  buyer  owes  him  the  purchase  price.  Kearney  Mill.  <€ 
Elev.  Co,,  V.  Union  P.  R,  Co.,  97  Iowa  719.  If  the  delivery 
was  unauthorized,  demand  of  the  purchase  price  ratifies  the 
unauthorized  act.  See  Nanson  v,  Jacob ,  93  Mo.  331  (6  S.  W. 
246) ;  1  Am.  &  Eng.  Encyc.  of  I^w  (2d  Ed.),  1196,  1209: 
Eadie,  Ouilford  d  Co,  v.  AsKbaugh,  44  Iowa  519 ;  Deering  d 
Co.  V.  Orundy  County  Nat.  Bank,  81  Iowa  222;  Ritss  v.  Han 
.sen,  119  Iowa  375.  It  does  not  matter  that  taking  the  con- 
trary popJtions  has  worked  no  injury.  Kearney  MiU.  d  Elev. 
Co.  V.  Union  P.  R.  Co.,  97  Iowa  719,  at  724.  We  hold  the 
plaiiitiit'  is  estopped  to  assert  that  defendant*  railroad  has 
converted  the  shipment.  « 
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III.    A  provision  in  the  bill  of  lading  is  that  claim  for 
damages,  including  those*  for  failure  to  make  delivery,  must 
be  made  in  writing,  and  within  four  months  after  a  reason- 
able time  for  delivery  has  elapsed ;  and  un- 
4.  CABRUR8 :  less  claims  are  so  made,  the  carrier  shall  not 

torn  andf  «me    be  liable.  Such  contracts  are  valid.  Georgia, 
claim.     '  F.  d  A.  R.  Co.  t\  Blish  MUUng  Co.,  241  U.  S. 

190  (36  8up.  Ct.  Rep.  541) ;  Erisman  v.  Chi- 
cago, B.  d  Q.  R.  Co,,  180  Iowa  759 ;  4  Elliott  on  Railroads, 
Sec.  1512.  The  plaintiff  says,  first,  a  provision  covering  fail- 
ure to  make  delivery  has  no  application  to  misdelivery ;  sec- 
ond, that  it  did  make  written  claim  within  the  time  stipu- 
lated; third,  that,  if  there  was  not  strict  compliance,  strict 
compliance  has  been  waived. 

For  the  claim  that  the  contract  does  not  cover  misde 
livery,  it  is  said  that  misdelivery  is  a  conversion,  and  that 
the  contract  does  not  cover  conversions.  It  may  be  conceded 
that  this  position  is  supported  by  Merchants  d  Miners 
Tramp.  Co.  v.  Moore  d  Co,,  124  Ga.  482  (52  S.  E.  802) ; 
Cleveland,  C.  C.  d  St.  L.  R.  Co.,  v.  C.  A.  Potts  d  Co.,  33  Ind. 
App.  564  (71  N.  E.  685) ;  and  perhaps  by  other  decisions. 
The  reasoning  in  the  Moore  case  indicates  that  a  wilful  act 
is  referred  to  when  speaking  of  conversion,  and  it  may  be 
doubted  whether  these  cases  have  any  application  to  any- 
thing but  where  the  delivery  is  knowingly  made  to  the  wrong 
person.  Be  that  as  it  may,  this  was  an  interstate  shipment, 
and  the  construction  of  this  contract  is  a  Federal  question, 
upon  which  the  pronouncement  of  the  Supreme  Court  of  the 
United  States  controls.  See  Georgia,  F,  d  A,  R,  Co,  v, 
Blish  MilUng  Co.,  241  U.  S.  190  (36  Sup.  Ct.  Rep.  541).  That 
case  settles,  not  only  that  the  construction  of  this  provision 
is  a  Federal  question,  but  also  that  it  appMes  to  misdeliv- 
eries. It  is  a  case  where  delivery  was  made  without  pay- 
ment of  the  draft  and  surrender  of  the  bill  of  lading,  though 
these  were  ultimately  remitted   to  the  shipi)er;  and   the 
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Federal  decision  is  ^n  "all  fours"  case.    Among  other  things, 
it  is  said : 

"It  necessarily  follows  that  the  effect  of  the  stipulation 
could  not  be  escaped  by  the  mere  form  of  the  action.  The 
action  is  in  trover,  but,  as  the  state  court  said,  'If  we  look 
beyond  its  technical  denomination,  the  scope  and  effect 
of  the  action  is  nothing  more  than  that  of  an  action  for 
damages  against  the  delivering  carrier.' '' 

See  also,  as  giving  some  support,  Lee  v.  Coon  Rapids 
Nat,  Bank,  166  Iowa  242;  and  Richter  d  Sons  v,  American 
Exp.  Co.,  180  Iowa  1037. 

3-a 

It  may  be  conceded  that  what  was  done  constitutes  a 
timely  claim  in  writing.  It  was  made  to  one  who  is  said  to 
be  the  commercial  agent  of  the  defendant  railroad  at  the 

point  where  the  shipment  originates.  The 
6.  CABBims:  difficulty  is  that  there  i&  no  competent  evi- 

form   of  claim  i     -,  ^       \     j.         ji'i.j.i^«  \      •»         4 

authority  of        dence  of  what  authority  this  man  had.     A 

aflTPDt    to    F6~ 

ceive.  written  claim  was  addressed  to  "Commercial 

Agent,  C.  G.  W.  R.  R.,  City."  Further  writ- 
ten communication  was  addressed  to  "Mr.  Goodsell,  Agent 
C.  G.  W.  R.  R.,  Minneapolis."  A  witness  for  the  plaintiff 
testifies  that  the  man  written  to  was  the  commercial  agent 
who  solicited  freight  for  the  defendant  road;  that  witness 
has  settled  "a  little  bit  with  him  in  the  matter  of  adjusting 
claims  and  matters  of  that  kind, — not  a  great  deal;"  that 
"quite  frequently  there  were  cases  of  claim  adjustments  com- 
ing up  which  I  referred  to  him  for  verification  of  the  price  or 
verification  of  shipment  or  something  like  that,  that  came  up 
and  referred  to  us  when  they  wanted  to  investigate  our  files, 
get  information  that  the  claim  office  asked  for.  Sometimes 
other  agents  of  the  company  were  sent  by  it  to  do  that 
business,  agents  from  the  head  claim  office  in  Chicago."  Fur- 
ther testimony  is  that  this  "commercial  agent'*  had  his  office 
"with  the  ticket  agent's  office  and  the  commercial  office 
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for  most  all  railroads."  All  this  testimony  was  received 
over  apt  objection.  The  statement  that  the  man  written  to 
was  the  agent  of  the  defendant  railroad  is  a  pure  conclusion, 
and  is  not  receivable  to  prove  that  the  addressee  liad  powers 
wliich  would  make  notice  of  this  claim  to  him  notice  to  the 
carrier.  See  Heiman  v.  Felder,  178  Iowa  740;  Oeorgia,  F. 
d'  A,  R.  Co,  V.  Blish,  241  U.  S.  190  (36  Sup.  Gt.  Rep.  541). 
Neither  is  such  authority  shown  by  the  fact  that  he  had  au 
office  in  the  place  where  all  the  railroads  had  their  ticket 
and  commercial  agents.  That  may  be  proof  he  was  a  com- 
mercial agent, — whatever  that  is, — but  is  no  proof  of  what 
authority  he  possessed  to  act  for  the  carrier  in  the  premises. 
That  he  solicited  freight  and  talked  about  claim  adjustments 
would  be  competent  proof  of  agency,  if  there  were  any  evi- 
dence that  the  railroad  authorized  his  doing  so,  or  acted 
upon  what  he  had  done.  In  the  last  analysis,  the  proof  of 
agency  at  this  point  is  the  acts  and  declarations  of  the  al- 
leged agent.  We  think  the  required  claim  was  not  made, 
because  it  is  not  shown  it  was  made  to  the  carrier.  This 
situation  relieves  us  from  determining  whether  the  intima- 
tion in  the  Blish  case  that  such  a  claim  must  be  made  to  a 
general  officer  is  the  law.  It  also  relieves  us  from  passing  on 
the  question  whether  the  possibility  of  favoritism  and  re- 
bating that  would  be  created  if  there  be  the  right  to  waive 
the  provisions  as  to  the  manner  of  making  claim,  prohibits 
a  waiver  of  such  provision.  And  we  need  not  pass  upon 
whether,  if  the  power  to  waive  exists  and  Goodsell  had  it, 
what  he  did  constitutes  a  waiver.  See  Glegg  v,  St.  Louis  d 
kS.  F.  R.  Co.,  (C.  C.  A.)  203  Fed.  971. 

Our  conclusion  is  that  the  trial  court  erred  in  holding 
defendant  railroad  liable.  The  cause  is  remanded,  with  di- 
rection that  judgment  be  entered  in  favor  of  the  defendant 
Chicago  Great  Western  Railroad  Company,  a«  between  it 
and  the  plaintiff.    The  motion  to  dismiss  appeal,  made  by  de- 
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feudant  First  National  Bank,  is  overruled. — Reversed  and 
remanded, 

Prkston,  C.  J.,  Ladd  and  Oaynor,  JJ.,  concur. 


Elizabeth  Nobris  et  al.,  Appellees,  v.  William  Loyd,  Ap- 
pellee, et  al.,  Appellants. 

WILLS:  Equitable  Conversion — ^Avoidance.  Directions  in  a  foreign 
1  will  to  sell  Iowa  real  estate  and  to  divide  the  proceeds  among 
named  devisees  do  not,  ipso  facto,  under  the  fiction  of  equitable 
conversion,  necessarily  and  irrevocably  fix  the  status  of  the 
property  as  personalty,  and  work  a  transference  of  the  property 
as  personalty  to  such  foreign  state,  for  distribution  as  personalty, 
and  according  to  the  laws  of  such  foreign  state.  The  devisees 
may,  by  unanimous  record  agreement,  take  the  land  as  land, 
and  thereby  cause  the  will  to  operate  thereon  as  land,  and  ac- 
cording to  the  laws  of  thijs  state;  and  this,  too,  over  the  protest 
of  a  nondevlsee  heir,  who.  under  peculiar  legal  conditions,  has 
been  adjudged  by  the  courts  of  such  foreign  state  to  be  entitled 
to  take  a  portion  of  the  testator's  estate  in  spite  of  and  in  op- 
position to  the  will. 

PRINCIPLE  APPLIED:  The  will  of  a  resident  of  California 
was  duly  probated  in  said  state,  and  later  filed  in  Iowa,  and  in 
the  county  where  testator  owned  certain  land.  This  will  directed 
that  said  Iowa  land  should  be  sold,  under  the  approval  of  the 
Iowa  court,  and  the  proceeds  divided  among  twelve  named  sons 
and  daughters,  all  sui  juris.  Shortly  after  the  death  of  testa- 
tor, said  twelve  children  filed,  in  the  court  of  the  county  where 
the  Iowa  land  was  situated,  an  election  to  take  the  land  as  land; 
and  the  executor  and  the  Iowa  court  duly  approved  such  elec- 
tion. A  California  statute  provided  that,  if  a  testator  omitted 
to  provide  for  a  child,  such  child  should  take  the  same  share  as 
he  would  take,  were  there  no  will.  After  the  will  was  probated, 
one  Hicks,  who  was  not  a  devisee  under  the  will,  brought  an  ac- 
tion in  the  courts  of  California,  claiming  to  be  the  illegitimate 
child  of  said  testator,  and  prayed  for  a  decree  establishing  his 
rights.  Said  twelve  children  were  made  parties  to  this  action. 
The  Callforaia  court  decreed  that  Hicks  was  such  child,  and 
that  he  was  entitled  to  a  certain  fractional  part  of  testator's  es- 
tate "wherever  situated:*  Later,  the  twelve  children  brought 
partition  proceedings  for  the  division  of  the  Iowa  land.    Hicks 
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intervened,  claiming:  (a)  That  he  was,,  under  the  California 
decree»  the  owner  of  his  fractional  part  of  the  land;  and  (b>  that 
the  said  twelve  devisees  had  no  right  to  reconvert  the  fictitious 
proceeds  of  the  Iowa  land  into  land;  that  the  land  must  be  sold, 
and  the  proceeds — personalty — transferred  to  California  for  dis- 
tribution. 

Held:  1.  The  devisees  were  the  sole  owners  of  the  Iowa  land, 
and  possessed  the  absolute  right  to  take  the  land  as  land,  and 
thereby  defeat  a  sale  thereof. 

2.  The  California  court  was  wholly  without  jurisdiction  to  ad- 
judicate the  title  to  the  Iowa  land.  * 

WILLS:     IMsinheritlng  Bastard.     Principle  recognized  that  a  duly 

2  acknowledged  illegitimate  child,  as  well  as  a  legitimate  child, 
may  be  disinherited. 

CONVESSION:     Avoidance  by  Reconversion.    The  fiction  of  equita- 

3  ble  conversion  of  real  estate  may  be  avoided  by  the  agreement 
of  the  sole  beneficiaries  to  take  the  land  as  la7id — the  gift  being 
immediate,  and  not  in  trust. 

PRINCIPLE  APPLIED:    See  No.  1. 

JUDGMENT:     Foreign  Judgment  In  Be  Title  to  Beal  Estate.     An 

4  adjudication  by  a  foreign  court  of  the  ownership  of  Iowa  real 
estate  is  entitled  to  no  "faith  and  credit"  in  the  courts  of  Iowa, 
even  though  all  parties  in  Interest  were  properly  before  such 
foreign  court  when  it  rendered  such  adjudication. 

PRINCIPLE  APPLIED:    See  No.  1. 


Appeal  from  Monona  District  Court. — George  Jepson. 

Judge. 

June  24,  1918. 

Suit  in  partition  of  lands  owned,  at  the  time  of  his 
death,  by  George  E.  Loyd.  All  the  parties  save  one  are  the 
widow  and  devisees  under  the  will  of  Loyd.  The  other  party 
is  Charles  Hicks,  who  intervened  in  the  action,  claiming  to 
be  the  illegitimate  son  of  the  testator,  and  to  be  duly  recog- 
nized by  the  testator  as  such.  Hicks  proved  an  adjudication 
in  the  state  of  California  of  his  paternity,  and  due  acknowl- 
edgment thereof.  He  was  not,  however,  a  devisee  under  the 
will.    The  trial  court  confirmed  the  title  of  the  property  pur- 
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suant  to  the  terms' of  the  will,  and  awarded  it  to  the  devi- 
sees therein  and  to  the  widow.  The  intervening  defendant 
has  appealed. — Affirmed. 

Oeorge  H.  Clark  and  E.  A: Burgess,  for  appellant. 

8.  A,  Frick,  Miles  W.  Newby,  and  if.  F.  Harrington,  for 
appellees. 

.  EvANs^  J*. — The  property  in  question  consists  of  800 
acres  of  land  in  Mlonona  County.  The  devisees,  parties  here- 
to, are  the  twelve  legitimate  children  of  the  testator,  George 

E.  Loyd.    At  the  time  of  his  death,  and  for  a 

^'  Sbie^'conver-      ^^^  years  prior  thereto,  Loyd  was  a  resident 

8km:  avoid-        ^f  California.     The  original  probate  of  his 

will  and  the  administration  of  his  personal 
estate  were  there  had.  The  question  of  the  paternity  of 
Hicks  and  of  the  due  acknowledgement  thereof  was  litigated 
in  California,  in  a  proceeding  wherein  the  widow  and  all 
the  legitimate  heirs  were  parties.  The  finding  of  fact  in  that 
proceeding  was  that  George  E.  Loyd  was  the  father  of  Hicks, 
and  that  he  had  duly  acknowledged  the  paternity  in  writing. 
The  same  adjudication  held,  as  a  conclusion  of  law,  that 
Hicks  was  entitled  to  take  two  thirty-ninths  of  the  estate  of 
George  E.  Loyd,  "wherever  situated."  This  conclusion  of 
law  was  predicated  upon  a  California  statute,  which  pur- 
ports to  protect  the  children  of  a  testator  against  omis- 
sions in  his  will.  Under  such  statute,  if  a  testator  omits  to 
provide  in  his  will  for  any  of  his  children,  such  child  has 
the  same  share  in  the  estate  of  the  testator  as  if  he  had  die<l 
intestate.  No  provision  was  made  for  Hicks  in  the  will  of 
the  testator. 

The  will  of  the  testator  directed  the  executors  to  sell 
the  Iowa  land  in  question,  and  to  divide  the  proceeds  among 
his  twelve  children,  naming  them.  Shortly  after  the  death 
of  the  testator,  the  widow  and  the  twelve  children,  being  all 
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8ui  juri8,  elected  and  mutually  agreed  to  take  and  hold  the 
land  in  question  as  land.  They  so  notified  the  executors,  who 
assented  thereto.  Their  election  was  also  filed  in  the  district 
court  of  Monona  County  and  presented  to^  that  court  for  ap- 
proval, and  was  approved.  Later,  this  action  of  partition 
was  brought.  No  controversy  is  presented,  as  between  the 
widow  and  the  twelve  devisees.  The  only  controversy  is  be- 
tween this  family  group,  on  the  one  hand,  and  Charles  Hicks, 
on  the  other.  The  contention  of  Hicks  may  be  stated  in  two 
general  propositions: 

(1)  That  the  adjudication  in  California  was  binding 
upon  all  the  parties  thereto  everywhere;  and  that  the  full, 
faith  and  credit  clause  of  the  Constitution  of  the  United 
States  requires  that  it  be  recognized  by  the  courts  of  this 
state  in  the  devolution  of  this  title. 

(2)  That  the  provision  of  the  will  which  directed  the 
executors  to  sell  this  real  estate  was  an  equitable  conversion 
thereof;  that  it  thereby  Became  personalty,  and  attached  to 
the  testator  at  his  domicile,  and  came  within  the  jurisdic- 
tion of  the  California  courts;  that  the  devisees  had  no  power 
to  work  a  reconversion  into  land  without  the  consent  of  all 
parties  in  interest,  including  himself. 

The  contention  for  the  devisees  may  also  be  stated  in 
two  general  propositions: 

(1)  That,  though  the  will  worked  an  equitable  conver- 
sion of  the  land  into  personalty,  the  election  of  all  the  devi- 
sees before  actual  conversion,  worked  a  reconversion  into 
land,  and  terminated  the  power  of  the  executors  to  convey 
the  title;  that  the  question  of  conversion  of  the  land  con- 
cerns no  one  except  a  devisee,  or  one  claiming  under  a  devi 
see;  that  Hicks  took  nothing  under  the  will,  but  claimed  in 
hostility  thereto;  that,  under  Iowa  law,  the  devise  of  the 
real  estate  was  valid,  even  as  against  an  heir. 

(2)  That  there  was  no  jurisdiction  in  the  California 
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court  to  adjudicate  the  question  of  title  to  real  estate  in 
Iowa. 

These  general  propositions  have  some  ramifications  of 
detail.    After  Hicks  obtained  an  adjudication  of  his  pater- 
nity, he  brought  a  proceeding  against  the  executors  to  com- 
pel them  to  sell  the  land  in  question,  and  to  bring  the  pro- 
ceeds before  the  California  court.     As  an  alternative,  he 
asked  the  removal  of  the  executors.    In  this  proceeding,  he 
was  again  successful,  in  the  nisi  prius  court.    This  adjudi- 
cation was  also  in  force  and  effect,  pending,  however,  on  ap- 
peal to  the  Supreme  Court  of  California,  at  the  time  of  the 
trial  of  the  present  suit  in  the  district  court  of  Monona 
County.     This  status  coi^tinued  until  after  the  first  argu- 
ments were  filed  in  this  court.^    The  arguments,  therefore, 
have  been  built,  to  some  extent,  upon  the  effect  of  that  ad- 
judication.    Later,  however,  the  Supreme  Court  of  California 
handed  down  a  reversing  opinion  on  that  appeal,  and  tlie 
contentions  of  the  appellant  herein;  based  on  that  adjudi- 
cation, have  necessarily  fallen  with  it.    In  the  consideration 
of  the  case,  it  will  simplify  the  discussion  if  we  consider 
first  what  the  rights  of  the  parties  would  be  as  to  this  land 
under  our  law,  disregarding,  for  the  moment,  the  California 
adjudication,   but  assuming    the    fact    of    paternity    and 
acknowledgment  thereof  to  be  as  found  by  the  California 
court.    We  can  then  turn  our  attention  ux)on  the  qualifying 
effect,  if  any,  of  such  alleged  adjudication. 

I.     The  testator  disposed  of  the  property  in  question  bj 
his  will.     This  is  so  whether  the  will  worked  an  equitable 
conversion  or  not.     Under  our  law,  he  had  a  right  to  so  dis- 
pose of  it,  to  the  exclusion  of  any  legitimate 
2.  Wills:  disin-     child.    He  had  the  same  right  to  dispose  of 

beritlng  baRtard.  '^  ' 

it  to  the  exclusion  of  a  duly  acknowledged 
illegitimate  child.  Lepper  v.  Knox,  179  Iowa  419.  The  land 
having  been  properly  disposed  of  by  will,  Hicks  acquired 
no  interest  in  it,  either  as  heir  of  the  testator  or  as  devisee 
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under  his  will.  While  the  will  stands,  the  only  persons  in- 
terested in  the  land  are  the  widow  and  the  devisees,  and  such 
as  may  claim  under  them. 

Assuming  that  the  will,  in  the  first  instance,  worked  an 
equitable  conversion  of  the  land  into  personalty;  did  the 
land  thereby  lose  its  situs,  and  did  the  title  thereto  escape 

its  subjection  to  Iowa  law?    The  will  pro- 

3.  coNVEEsioN :       vided  that  the  executors  should  sell  the  prop- 

reconTergionf       erty,  with  the  approval  of  the  district  court 

of  Monona  County.  An  equitable  conversion 
is  a  legal  fiction,  and  is  simply  anticipatory  of  an  actual 
conversion.  There  could  be  no  actual  conversion  with- 
out a  transfer  of  the  title,  and  there  could  be  no 
legal  transfer  of  the  title,  except  in  pursuance  of  Iowa 
law.  The  doctrine  of  equitable  conversion  by  will  is  not  usu- 
ally, if  ever,  applied  in  hostility  to  the  devisee.  It  is  well 
settled  by  authority  that,  though  a  will  work  an  equitable 
conversion  of  land,  the  beneficiaries  of  the  devise  may,  at 
any  time  before  actual  conversion,  work  a  reconversion  into 
land,  by  so  electing  and  agreeing  among  themselves.  Thai 
question  was  before  this  court  in  Boland  v.  Ticrnay,  118 
Iowa  59,  and  again  in  Atlee  v.  Bullard,  123  Iowa  274,  279. 
In  the  latter  case,  it  was  said : 

"It  may  be  further  remarked  that  property  subjected  to 
equitable  conversion  may  be  reconverted  by  the  consent  or 
acquiescence  of  all  the  parties  directly  interested  in  the  sub- 
ject-matter. Melten  v.  Mellen,  139  N.  Y.  210  (34  N.  E.  925) ; 
Craig  v.  Leslie,  3  Wheat.  563  (4  L.  Ed.  563) ;  Fluke  v.  Fluk&s 
FjXts.,  16  N.  J.  Eq.  478;  Cropley  v.  Cooper,  19  WaU.  167  (22 
L.  Ed.  109) ;  Beadle  v.  BeaMe,  (C.  G.)  40  Fed.  318;  Madle- 
latum  V,  McDonnell,  29  Mich.  86  (18  Am.  Rep.  61).  The  par- 
ties to  this  action,  being  all  who  have  any  right  to  claim 
under  the  will  of  the  testator,  having  elected  to  treat  the 
property  as  real  estate  instead  of  personalty,  must  be  held 
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to  have  effected  a  reconversion,  if,  indeed,  an  equitablfe  con- 
version ever  took  place." 

A  few  excerpts  from  other  jurisdictions  will  indicate 
the, uniformity  of  authority  upon  this  question.  In  OHffith 
V.  Witten,  252  Mo.  627,  646  (161  S.  W.  708),  it  is  said: 

"The  ^equitable  conversion'  of  tlie  real  estate  into  money 
continues  until  such  time  as  there  is  an  actual  conversion, 
or  until  by  election  there  has  been  a  'reconversion.'  This  re- 
conversion may  take  place  at  any  time  prior  to  the  actual 
conversion.  The  constructive  conversion,  or  'equitable  con- 
version,' is  as  of  date  of  the  will  or  death  of  testator;  the 
actual  conversion  is  as  of  the  date  of  the  sale  of  the  real 
estate.  [Noll  v.  Noll,  supra,  and  cases  therein  cited  and  re- 
viewed.] As  stated  in  the  Nail  case,  the  reconversion  may 
take  place  at  any  time  during  the  period  of  constructive  con- 
version, and  prior  to  actual  conversion.  In  the  case  of  adults, 
there  must  be  an  election,  but  this  election  may  come  at  any 
time  before  actual  conversion.  In  the  case  of  infants,  as 
here,  the  court  of  equity  may  make  the  election  for  them, 
if  the  necessities  of  the  case  so  require  it,  and  the  interest  of 
the  minors  would  thereby  be  best  subserved.  In  the  instant 
case,  the  real  beneficiaries  are  the  eight  minors.  Under  the 
will  and  the  showing  made  in  this  case,  they  would  be  en- 
titled to  all  the  proceeds  of  this  land,  if  it  were  sold.  Un- 
der such  facts,  the  trial  court  had  the  power  to  elect  for 
them  to  reconvert  the  property  into  land  and  decree  that 
they  so  hold  it.  Upon  this  theory  of  the  law,  the  judgment 
nisi  is  correct." 

In  Bank  of  Uhiah  v.  Rice,  143  Cal.  265,  it  was  said : 

"The  appellants'  right  to  maintain  the  action,  by  reason 
of  their  relation  to  the  land  as  the  beneficiaries  under  the 
sale  directed  by  the  decree,  is  to  be  determined  upon  a  con- 
sideration of  different  principles.  It  is  a  well-settled  rule- 
in  equity  that,  where  a  testator  directs  land  to  be  sold,  and 
the  proceeds  thereof  to  be  distributed  among  certain  desig- 
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uated  beneficiaries,  such  beneficiaries  may  elect,  before  the 
sale  has  taken  place,  to  take  the  land  instead  of  its  proceeds ; 
and  when  they  have  so  elected,  and  sufficiently  manifested 
their  election,  the  authority  to  sell  the  land  cannot  there- 
after be  exercised  by  the  executor,  but  is  extinguished.  The 
estate  is  thereby  reconverted  into  real  property,  and  by  rea- 
son of  such  reconvei-sion,  the  relation  of  the  beneficiaries 
to  the  land  is  the  same  as  if  it  had  been  directly  devised  to 
them.  {Pearson  v.  Lane,  17  Ves.  101;  Craig  v.  Leslie,  3 
Wheat,  563;  Hetzel  v.  Barber,  69  N.  Y.  1;  Prentice  v.  Jans- 
sen,  79  N.  Y.  478 ;  Greenland  v,  Waddell,  116  N.  Y.  234 ;  Mel- 
len  V.  Mellen,  139  N.  Y.  210 ;  Baker  v.  Copenharger,  15  111. 
103 ;  Huber  v,  DonogJme,  49  N.  J.  Eq.  125 ;  Swann  v.  Oarrett, 
71  Ga.  566;  Sears  v.  Choate,  146  Mass.  395;  Pomeroy's 
Equity  Jurisprudence,  Sec.  1175 ;  Chaplin  on  Express  Trusts 
and  Powers,  Sec.  691.)  This  right  rests  upon  the  presump- 
tion that  the  power  of  sale  given  to  the  executor  was  in- 
tended for  the  benefit  of  the  beneficiaries,  and  upon  the  prin- 
ciple that,  as  they  are  the  absolute  owners  of  the  entire  prop- 
erty in  the  land,  they  have  the  right  to  direct  the  disposition 
to  be  made  of  it ;  and  also  in  consideration  of  the  practical 
effect  of  a  contrary  rule.  If  they  are  entitled  to  the  entire 
proceeds  of  the  sale,  they  could  outbid  any  other  purchaser, 
and  thus  indirectly  accomplish  their  desire  to  retain  the 
land.'' 

In  Mellen  v.  Mellen,  139  N.  Y.  210  (34  N.  E.  925),  it  was 
said : 

"It  is  a  principle  now  well  settled  that  where,  by  a  will, 
money  is  directed  to  be  laid  out  in  the  purchase  of  land  for 
designated  beneficiaries,  or  land  is  directed  to  be  sold  and 
the  proceeds  distributed,  it  is  competent  for  the  parties  bene- 
ficially interested,  provided  they  are  competent  and  of  full 
age,  and  the  gift  is  immediate,  and  not  in  trust,  to  elect,  be- 
fore the  conversion  has  actually  taken  place,  to  take  the 
money  in  the  one  case,  and  the  land  in  the  other,  and  when 
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they  have  so  elected,  aiid  the  election  has  beeu  made  known, 
the  power  of  the  trustee  for  conversion  ceases  and  becomes 
extinguished,  and  he  cannot  thereafter  lawfully  x>i'oceed  to 
execute  the  power.  This  doctrine  is  founded  upon  the  pre- 
sumption that  such  a  power  is  given  by  the  testator  for  the 
benefit  and  convenience  of  the  devisees, and  legatees,  and,  un- 
less made  so  in  terms,  was  not  intended  to  be  imperative, 
so  as  to  prevent  the  beneficiaries  from  taking  his  bounty, 
except  in  the  precise  form  in  which  the  property  would  ex- 
ist after  the  conversion.'' 

In  the  case  at  bar,  there  was  a  complete  agreement  of 
all  the  devisees  working  the  reconversion.  Such  reconver- 
sion was  specially  approved  by  the  district  court  of  Monona 
County.  There  is  a  claim  for  the  appellant  that,  at  one 
time,  one  of  the  heirs,  Mrs.  G<ent,  filed  in  court  a  protest,  and 
refused  to  agree.  He  contends  that  this  was  an  election  on 
her  part  and  a  finality,  and  that  she  could  not  thereafter 
agree.  The  point  cannot  be  sustained.  If  it  could  be,  as 
between  contesting  devisees,  it  is  not  available  to  the  appel- 
lant, who  is  not  a  devisee.  But  it  is  quite  clear  that  the  right 
remains  to  the  devisees  to'reach  an  agreement  for  a  reconver- 
sion at  any  time  before  actual  conversion.  True  it  is  that 
any  devisee  could  withhold  his  assent,  and  thereby  defeat  a 
reconversion.    Such  is  not  this  case. 

It  must  be  said,  therefore,  that  these  devisees  did  work 
a  reconversion  whereby  the  title  to  the  land  as  land  vesteil 
in  them,  and  whereby  the  power  of  the  executor  to  convey 
the  land  was  terminated.  It  follows  that,  under  Iowa  law, 
title  to  this  land  C/an  only  be  acquired  through  or  under  these 
devisees.  A  conveyance  by  Ilicks  would  convey  nothing.  An 
encumbrance  by  him  would  encumber  nothing.  Unless, 
therefore,  the  California  adjudication  is  effective,  notwith- 
standing Iowa  law,  to  confer  upon  him  a  title  or  interest 
therein,  decree  must  go  against  him. 

11.     We  proceed,  therefore,  to  a  consideration  of  the 
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effect  of  tlie  ('alifornia  adjiidieatioii.  We  are  not  called  up- 
on to  deal  with  the  effect  of  a  California  judgment  or  decree 

in  personam;  nor  with  the  power  of  a  court 

4.  Judgment:  *  .^      •  x   j.     ^  xi.  j.« 

foreign  judg-      of  etjuity  lu  any  state  to  coerce  the  parties 

ment  in  re 

title  to  real        before  it  into  the  performance  of  its  man- 
estate. 

dates  by  appropriate  processes  of  contempt 
or  otherwise;  nor  even  with  the  power  of  a  court  of  equity 
in  a  sister  state  to  affect  title  to  land  in  Iowa  indirectly, 
through  the  processes  of  coercion,  by  compelling  conveyance 
thereof.  The  question  before  us  at  this  point  is  the  narrow 
one  as  to  whether  the  fifll  faith  and  ci^lit  clause  of  the 
Constitution  requires  us  to  give  force  and  effect  to  a  prior 
California  decree,  in  our  adjudication  of  title  to  Iowa  laud. 
It  is  doubtless  a  complete  answer  to  the  affirmative  on  this 
question  that  the  California  court  had  no  jurisdiction  to 
enter  any  decree  adjudging  the  devolution  of  title  to  land 
in  Iowa. 

We  will  not  enter  into  a  discussion  as  to  whether  the 
finding  of  facts  by  the  California  court  as  to  the  paternity  of 
Hicks  and  the  acknowledgment  thereof  were  such  an  adjudi- 
cation of  such  fact  as  entitled  it  to  full  faith  and  credit  in 
every  other  state.  For  the  purpose  of  this  case,  we  shall  as- 
sume the  verity  of  such  fact.  As  already  indicated,  the  Cali- 
fornia decree  not  only  made  this  finding  of  fact,  but  it  de- 
clared a  conclusion  of  law  as  to  the  effect  of  this  fact  upon 
the  rights  of  Hicks  in  the  property  of  the  testator.  This  legal 
conclusion  was  necessarily  predicated  on  California  law.  If 

I 

this  decree  must  receive  full  faith  and  credit  in  the  courts 
of  this  state,  it  will  necessarily  result  in  applying  California 
law  to  the  devolution  of  title  to  Iowa  land.  Indeed,  the 
question  is  not  fairly  open  to  debate.  If  any  principle  is 
firmlv  established,  it  is  that  the  law  of  the  state  where  land 
is  situated  governs  its  alienation  or  descent.  To  say  that 
this  principle  cannot  be  recognized  when  a  prior  adjudica- 
tion of  title  has  been  had  in  some  other  state,  is  to  deny  the 
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principle  itself,  fundamentally.  Judicial  precedents  on  this 
question  are  definite  and  abundant.  An  instructive  case  is 
Clarke  v,  Clarke,  178  U.  S.  186.  In  that  case,  a  conflict  of 
decrees  between  the  South  Carolina  and  Connecticut  courts 
was  presented.  A  resident  of  South  Carolina  died  testate, 
leaving  real  estate  both  in  South  Carolina  and  in  Connecti- 
cut. The  construction  of  her  will,  adopted  by  an  appropriate 
decree  in  South  Carolina,  purported  to  affect  the  title  to  the 
Connecticut  land.  The  Connecticut  court  construed  the  will 
otherwise,  and  awarded  the  title  to  a  different  devisee.  The 
following  excerpt  from  the  opinion  in  that  case  is  pertinent 
to  the  case  at  bar,  and  is,  in  itself,  quite  a  sufficient  disouH- 
sion  of  the  question. 

"  *It  is  a  principle  firmly  established  that  to  the  law  of 
the  state  in  which  the  land  is  situated  we  must  look  for  the 
rules  which  govern  its  descent,  alienation,  and  transfer,  and 
for  the  effect  and  construction  of  wills  and  other  convey- 
ances. United  States  v.  Crosby,  7  Cranch.  115 ;  Clark  v,  Gra- 
ham, 6  Wheat.  577;  McQoon  v.  Scales,  9  Wall.  23;  Biine  v. 
Ins.  Co,,  96  U.  S.  627.'  Now,  in  the  case  at  bar,  the  coui-tj^ 
of  Connecticut,  construing  the  will  of  Mrs.  Clarke,  have  de- 
clared that,  bv  the  law  of  Connecticut,  land  .situated  in  that 
state,  owned  by  Mrs.  Clarke  at  her  decease,  continued  to  be, 
after  her  death,  real  estate  for  the  purpose  of  devolution  of 
title  thereto.  The  proposition  relied  on,  therefore,  is  this: 
although  the  court  of  last  resort  of  Connecticut  (declaring 
the  law  of  that  state)  has  held  that  the  real  estate  in  ques- 
tion had  not  become  personal  property  by  virtue  of  the 
will  of  Mrs.  Clarke,  nevertheless  it  should  have  decided 
to  the  contrary,  because  a  court  of  South  Carolina  had  so 
decreed.  This,  however,  is  but  to  argue  that  the  law  de- 
clared by  the  South  Carolina  court  should  control  the  pas- 
sage by  will  of  land  in  Connecticut,  and  therefore  is  equiva- 
lent to  denying  the  corre<'tness  of  the  elementai*t\*  proposition 
that  the  law  of  Connecticut,  where  the  real  estate  is  situated. 
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governed;  in  such  a  case.  It  is  conceded  that;  had  the  will 
been  presented  to  the  courts  of  Connecticut  in  the  first  in- 
stancc;  and  rights  been  asserted  under  it,  the  operative  force 
of  its  provisions  upon  real  estate  in  Connecticut  would  have 
been  within  the  control  of  such  courts.  But  it  is  said  a  dif- 
ferent rule  must  be  applied  where  the  will  has  been  presented 
to  a  South  Carolina  court  and  a  construction  has  been  there 
given  to  it;  for,  in  such  a  case,  not  the  will,  but  the  decree 
of  the  South  Carolina  court  construing  the  will,  is  the 
measure  of  the  rights  of  the  parties  as  to  real  estate  in  Con- 
necticut. The  proposition,  when  truly  comprehended, 
amounts  but  to  the  contention  that  the  laws  of  the  respective 
states  controlling  the  transmission  of  real  property  by  will, 
or  in  case  of  intestacy,  are  operative  only  so  long  as  there 
does  not  exist  in  a  foreign  jurisdiction  a  judgment  or  de- 
cree which  in  legal  effect  has  changed  the  law  of  the  situs 
of  the  real  estate.  This  is  but  to  contend  that  what  cannot 
be  done  directly  can  be  accomplished  by  indirection,  and 
that  the  fundamental  principle  which  gives  to  a  sovereignty 
an  exclusive  jurisdiction  over  the  land  within  its  borders  is, 
in  l^al  effect,  dependent  upon  the  nonexistence  of  a  decree 
of  a  court  of  another  sovereignty,  determining  the  status  of 
such  land.  Manifestly,  however,  an  authority  cannot  be  said 
to  be  exclusive,  or  even  to  exist  at  all,  where  its  exercise 
may  be  thus  frustrated  at  any  time.  These  conclusions  are 
not  escaped  by  saying  that  it  is  not  the  law  of  Connecticut 
which  conflicts  with  the  interpretation  of  the  will  adopted 
by  the  South  Carolina  court,  but  the  decision  of  the  court 
of  Connecticut  which  does  so.  In  this  forum,  the  local  law 
of  Connecticut  as  to  real  estate  is  the  law  of  that  state,  as 
announced  by  the  court  of  last  resort  of  that  state.  As  cor- 
rectly observed  in  the  course  of  the  opinion  delivered  by  the 
Supreme  Court  of  Errors  of  Connecticut,  the  question  as  to 
the  operative  effect  of  the  will  of  Mrs.  Clarke,  upon  the  status 
of  land  situated  in  Connecticut,  was  one  directly  involving 


1068  NoBRis  V.  LoYD.  [183  Iowa 

the  mode  of  passing  title  to  lands  in  that  state.     This  re- 
sulted from  the  fact  that,  if  the  will  worked  a  conversion 
into  personalty  immediately  upon  the  death  of  Mrs.  Clarke, 
as  contended,  it  necessarily  vested  her  executor  with  author- 
ity at  once  to  sell  and  convey  the  real  estate  of  Connecticut 
by  deed  sufficient,  under  the  laws  of  that  state,  to  transfer 
title  to  real  estate — a  power  which  was  held  by  the  courts  of 
Connecticut  not  to  have  been  conferred.    Had  the  executor 
assumed  to  exercise  such  a  power,  however,  the  validity  or 
invalidity  of  a  conveyance  thus  executed  would  have  been 
one  exclusively  for  the  courts  of  Connecticut  to  determine, 
just  as  would  have  been  the  question  of  the  sufficiency  of  the 
will  to  vest  title.    Such  being  the  case,  there  is  no  basis  for 
the  contention  that  it  was  not  the  exclusive  province  of  the 
courts  of  Connecticut  to  determine,  prior  to  the  execution  of 
such  a  conveyance,  whether  or  not  the  power  to  do  so  existed. 
As  further  observed  by  the  Connecticut  court,  whether  Mr. 
Clarke,  as  executor  and  trustee  under  the  will  of  his  wife, 
had  any  power,  duty,  or  estate  with  respect  to  lands  sit- 
uated in  Connecticut,  depended  upon  the  laws  of  that  state. 
The  courts  of  the  domicile  of  Mrs.  Clarke  could  properly  be 
called  upon  to  construe  her  will,  so  far  as  it  affected  property 
which  was  within,  or  might  properly  come  under,  the  juris- 
diction of  those  triboinals.     If,  however,  by  the  law  as  en- 
forced in  Connecticut,  land  in  Connecticut  owned  by  Mrs. 
Clarke  at  her  decease  was  real  estate  for  all  purposes,  de- 
spite provisions  i;ontained  in  her  will,  that  land  was  a  sub- 
ject-matter not  directly  amenable  to  the  jurisdiction  of  the 
court  of  another  state,  however  much  those  courts  might  in- 
directly affect  and  operate  upon  it  in  controversies  where  the 
court,  by  reason  of  its  jurisdiction  over  persons,  and  the 
nature  of  the  controversy,  might  coerce  the  execution  of  a 
conveyance  of  or  other  instrument  encumbering  such  land. 
*     *     *     From  these  conclusions  it  follows  that,  because  the 
court  of  Connecticut  applied  the  law  of  that  state  in  de- 
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terminiiig  the  devolution  of  title  to  real  estate  there  situ- 
ated, thereby  no  violation  of  the  constitutional  requirement 
that  full  faith  and  credit  must  be  given  in  one  state  to  the 
judgments  and  decrees  of  the  courts  of  another  state  was 
brought  about  as  the  decree  of  the  South  Carolina  court, 
in  the  particular  under  consideration,  was  not  entitled  to  be 
followed  by  the  courts  of  Connecticut,  by  reason  of  a  want 
of  jurisdiction  in  the  court  of  South  Carolina  over  the  par- 
ticular subject-matter  which  was  sought  to  be  concluded  in 
Connecticut  by  such  decree.  TJiompson  v.  Whitman,  18  Wall. 
457;  Cole  v.  Cunningham,  133  U.  S.  107;  Orover  &  Baket' 
SeiDing  Much,  Co,  v.  Radcliffe,  137  U.  S.  287;  i^iTmnons  v. 
Saul,  138  U.  S.  439 ;  Reynolds  v.  Stockton,  140  U.  S.  254 ; 
Cooper  V.  Newell,  173  U.  S.  555.    Judgment  affirmed." 

There  remains  to  consider  the  question  whether  the  Cali- 
f ornia  decree,  being  valid  vn  personam  as  against  all  the  par- 
ties now  before  us,  had  the  effect  to  confer  upon  Hicks  such 
an  interest  in  the  real  estate,  either  under  the  will  oi*  in  hos- 
tility thereto,  as  to  entitle  him  to  insist  upon  the  equitable 
conversion  provided  in  the  will,  and  to  object  to  the  recon- 
version. It  is  readily  seen  that  it  would  be  advantageous  to 
Hicks  if  the  devisees  had  failed  to  agree  to  a  reconversion ; 
or,  more  accurately,  it  would  be  advantageous  to  him  if  an 
actual  conversion  of  the  real  estate  by  the  executors  had 
been  made,  pursuant  to  the  provisions  of  the  will.  This 
would  have  brought  the  proceeds  of  the  lands  within  the 
jurisdiction  of  the  California  court,  and  within  its  power  of 
distribution.  Because  of  the  relative  advantage  or  disad- 
vantage to  him,  involved  in  this  quei^ion  of  equitable  conver- 
sion, it  is  plausibly  argued  in  his  behalf  that  he  has,  by 
force  of  the  California  decree,  such  an  interest  in  the  sub- 
ject-matter of  the  litigation  in  the  Iowa  court  as  entitles 
him  to  insist  upon  the  provisions  of  the  will  as  to  equitable 
conversion.  Upon  this  premise  is  based  the  further  conclu- 
sion that,  in  order  to  work  a  reconversion,  the  consent  of  all 
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parties  in  interest  must  be  had,  and  that  his  consent  was  not 
had.  Was  he  a  party  in  interest,  in  a  legal  sense?  The  dev- 
isees alone  were,  prima  facie  at  least,  if  not  conclusively, 
the  parties  in  interest.  The  equitable  conversion  was  in- 
tended for  their  benefit, 'in  the  first  instance.  Any  one  of 
them  was  entitled  to  claim  its  benefit,  and  to  object  to  a  re- 
conversion. Hicks  was  not  a  devisee  under  the  will.  He  had 
no  right  thereunder.  His  rights  were  awarded  to  him  not- 
withstanding the  will.  For  the  purpose  of  awarding  to  him 
his  right  as  a  child  overlooked,  the  testator  was  deemed  to 
be  an  intestate.  If  he  had  been  intestate  in  fact,  the  Iowa 
land  would  have  descended  to  the  legitimate  heirs.  Hicks 
could  have  raised  no  question  of  equitable  conversion  then. 
The  enforcement  of  his  rights  under  California  law  ignores 
the  will.  His  insistence  upon  enforcing  the  equitable  con- 
version is  an  attempt  to  enforce  the  provisions  of  the  will, 
which  were  not  made  in  his  behalf.  If  he  has  such  an  in- 
terest* in  the  land  as  entitles  him  to  enforce  an  equitable  con- 
version under  the  will,  whereby  the  proceeds  of  the  land 
might  be  carried  to  California,  and  distributed  to  him  there 
under  the  California  decree, — if  he  has  such  an  interest  as  en- 
titles him  to  demand  such  a  course  of  procedure, — then  he 
has  an  interest  which  could  be  and  ought  to  be  enforced  here 
in  the  state  of  his  residence,  and  he  would  have  no  need  at  all 
of  a  California  distribution.  It  is  because  he  has  no  in- 
terest here  which  can  be  recognized,  that  it  becomes  ad- 
vantageous and  necessary  for  him  to  get  the  proceeds  of  the 
land  into  the  California  jurisdiction.  If  we  could  recognize 
his  interest  for  any  purpose,  it  would  be  our  duty  to  recog- 
nize it  to  the  extent  of  full  equitable  relief.  We  are  clear 
that  he  has  no  right  to  insist  upon  the  enforcement  of  the 
provisions  of  the  will  as  to  equitable  conversion. 

That  there  is  no  conflict  of  view  between  this  court  and 
the  California  court  is  indicated  by  the  reversing  opinion  of 
the  Supreme  Court  of  California,  recently  handed  down  in 
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this  very  litigation.  The  question  of  conflict  of  jurisdiction 
was  there  presented,  as  well  as  the  question  of  the  duty  of 
the  executors  to  caiTry  out  the  provisions  of  the  will  as  to 
equitable  conversion.  The  trial  court  had  removed  the  exe- 
cutors, for  alleged  failure  of  duty  in  that  regard.  The  fol- 
lowing excerpts  from  the  opinion  of  the  Supreme  Court  of 
that  state  indicate  its  views  as  being  in  entire  harmony 
with  those  expressed  herein.    Quoting  therefrom; 

"In  setting  forth  the  facts  touching  the  asserted  con- 
version and  reconversion  of  this  Iowa  real  estate,  it  will  be 
assumed  that  an  equitable  conversion  was  worked  by  virtue 
of  the  language  of  the  testator's  will;  for  this  assumption, 
as  we  shall  see,  is  borne  out  by  the  law  of  Iowa.  Neverthe- 
less, it  was  hot  an  actual  conversion,  but  a  constructive  con- 
version merely,  and  all  the  devisees  of  this  land, — the  12 
children  and  the  widow — all  the  parties,  in  short,  who  were 
recognized  by  the  will, — elected  to  take  the  property  in  kind. 
They  did  this,  not  only  before  there  was  any  actual  conver- 
sions by  sale  (for  such  actual  conversion  has  never  taken 
place),  but  even  before  Hicks  filed  his  petition,  which  re- 
sulted  in   the  orders   and    decrees    hereunder    reviewed. 

•  *  *  These,  then,  are  the  facts,  and  under  them  not 
the  slightest  doubt  can  be  entertained  but  that  the  parties 
in  interest,  and  owners  of  this  land  under  the  will  of  the 
deceased,  effectuated,  as  they  had  the  right  to  effectuate,  a 
reconversion,  which  wholly  superseded  the  equitable  conver- 
sion, which  destroyed  all  power  of  sale  vested  in  the  execu- 
tors, and  left  the  beneficiaries  under  the  w;ill  the  owners  of 
the  whole  legal  and  equitable  title.  The  law  controlling  the 
foregoing  statement  is,  of  course,  the  Iowa  law;  but  the 
decisions  of  the  Iowa  courts  leave  the  matter  in  no  doubt. 

*  *  *  This  reconversion  may  take  place  at  any  time  dur- 
ing the  period  of  constructive  conversion,  and  prior  to  the 
actual  conversion  by  sale.  Griffith  v.  Whitten,  supra.  It 
is  effected  when  all  the  parties  beneficially  interested  in  the 
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property,  by  some  explicit  and  binding  action,  direct  that  no 
actual  conversion  shall  take  place,  and  elect  to  take  the 
property  in  its  original  form.  Duckworth  v.  Jordan,  snpra« 
Did  all  the  parties  beneficially  interested  so  indicate  their 
election ;  or  is  Charles  Hicks  such  a  party  beneficially  inter- 
ested for  whose  nonjoinder  the  reconversion  could  not,  in 
law  or  equity,  take  place?  What  has  previously  been  said, 
touching  the  well-settled  doctrine  that  a  pretermitted  heir 
does  not  take  under  a  will,  but  in  hostility  to  it,  should  be, 
in  and  of  itself,  a  sufficient  determination  against  this  as- 
serted  right  of  Hicks.  *  *  *  It  is  manifest  that,  upon 
reason  alone,  such  a  child  does  not  and  cannot  take  under 
the  will,  since  he  is  permitted  to  take  because  he  has  been 
omitted  from  the  will.  The  intent  of  the  testator,  as  ex- 
pressed in  such  a  will,  is  clear.  It  is  to  give  his  property  to 
others,  to  the  exclusion  of  the  omitted  heir,  and  this  intent 
is  not  affected  by  the  fact  that  the  omission  to  name  the  pre- 
termitted heir  was  or  was  not  intentional.  As  the  omitted 
heir,  in  oontemplatiou  of  the  law  entitling  him  to  inherit, 
was  never  in  the  testator's  mind,  by  no  stretch  of  imagin- 
ation can  it  be  said  that  the  testator  designed  any  of  the 
provisions  of  his  ynW  to  apply  to  that  heir.  ♦  ♦  ♦  Under- 
lying all  tliose  cases  is  the  same  principle  of  strict  appli- 
cability to  tliis  respondent — the  principle  that  one  who  does 
not  take  under  a  will  can  claim  no  benefits  from  that  will. 
So  here,  the  testator's  clear  and  unmistakable  design  was 
that  his  children  and  widow  should  have  the  Iowa  property, 
to  the  exclusion  of  Charles  Hicks.  What  the  law  gives  him 
as  a  pretermitted  heir,  he  takes  outside  of  and  in  hostil- 
ity td  the  will,  and  it  is  not  open  to  him  to  invoke  nor  to 
ask  the  aid  of  the  court  in  probate  to  enforce  any  of  the  pro- 
visions of  the  will  for  his  benefit.  But  it  is  next  said  that  the 
respondent  had  the  right  to  invoke  the  provisions  of  the 
will  because  he  was  a  party  interested  in  the  subject-mat- 
ter, and  in  this,  reliance  is  placed  upon  Atlee  v.  BuUard,  123 
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Iowa  274.  A  reading  of  that  case  demonstrates  how  falla- 
cious respondent's  effort  is  to  detach  a  single  phrase  from  its 
context;  for  only  those  are  interested  in  the  subject-matter 
who  are  the  beneficiaries  of  the  particular  devise  under  the 
will.  And  finally,  it  is  said  that  the  election  of  the  devisees 
and  the  widow  was  nugatory  because  there  was  a  time  *when 
one  of  the  children — a  Mrs.  Gent — did  not  join  in  the  for- 
mal election  to  take  the  land  as  land,  though  subsequentlv 
she  did  so.  The  sole  effect  of  a  failure  of  all  the  parties 
in  interest  to  join  in  the  election  is  that  no  reconversion 
takes  place,  and  the  equitable  conversion  still  stands.  But 
this  is  no  bar  to  a  subsequent  reconversion  by  the  act  of  all 
the  parties  in  interest  before  sale,  since,  being  all  the  parties 
in  interest,  no  one  has  or  can  have  l^al  or  equitable  right 
to  complain  of  the  election  when  finally  made." 

The  forgoing  discussion  by  the  California  court  is  in 
harmony  with  our  conclusions  herein.  This  was  the  holding 
of  the  trial  court,  and  its  decree  is,  accordingly, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Joe  Nugent,  Appellant,  v.  Chicago  &  Northwestern  Raii^ 

WAY  Company,  Appellee. 

CABBIEBS:  Loss  or  Injury — Burden  to  Sbow  Human  Agency.  Re- 
ceipt by  a  carrier  of  live  stock  in  good  condition,  followed  by 
the  death  of  the  stock  prior  to  arrival  at  point  of  delivery, 
creates  a  presumption  of  negligence  on  the  part  of  the  carrier 
only  in  those  cases  where  the  conditions  attending  the  dead 
stock  indicate  injury  by  human  agency.  In  the  absence  of  such 
indications,  the  shipper  must  negative  death  by  natural  causes. 

Appeal  pom  Polk  District  Court, — ^W.  H.  McHbnry,  Judge 

March  5,  1918. 
Bbheaeing  Dbnibd  June  24,  1918. 

Vol.  183  lA.— 68 


1074  Nugent  v.  Chicago  &  N.  W.  R.  Co.   [183  Iowa 

Action  for  the  value  of  a  horse  which  died  during  trans- 
portation, resulted  in  a  directed  verdict  for  defendant  and 
judgment  thereon.    The  plaintiff  appeals. — Affirmed. 

S.  G.  Van  Auken,  for  appellant. 

James  C.  Davis,  George  E.  Hise,  and  Hervry  L.  Adams, 
for  appellee. 

Ladd,  J. — A  carload  of  horses,  including  that  in  contro- 
versy, reached  Webster  City  from  Marathon,  over  the  defen- 
dant's line  of  railroad,  at  about  7  o'clock  in  the  morning  of 
October  31,  1915.  An  employee  of  I^eonard  &  Carson's  di- 
rected the  unloading  of  the  horses  and  placed  them  in  that 
company's  yards.  This  particular  horse,  with  5  or  6  others, 
occupied  one  of  the  pens  until  it,  with  19  others,  was 
loaded  on  defendant's  car  at  about  1  o'clock  A.  M.  of  Novem- 
ber 2d  following.  In  the  meantime,  the  horses  in  this 
pen  were  fed  twice  a  day,  from  an  open  trough,  with  hay,  and 
25  or  30  ears  Of  corn  raised  in  1914 ;  and  the  evidence  tend- 
ed to  show  that  the  horses  were  in  good  condition  when 
loaded.  The  horses  were  unaccompanied  by  the  shipper. 
Upon  reaching  Des  M^jines,  at  about  9  o'clock  in  the  morn- 
ing of  the  same  day,  the  horse  particularly  referred  to  was 
lying  dead  in  the  car,  without  any  mark,  scratch,  or  scar  on 
its  body,  "except  right  on  his  forehead,  there  was  a  cut  of 
about  three  inches."  Whether  there  was  such  a  cut  even  was 
in  dispute;  but  no  one  expressed  the  opinion  that  such  out 
may  have  been  the  cause  of  death,  nor  do  counsel  for  either 
party  so  claim.  Some  of  the  witnesses  qualified  to  speak 
on  the  subject  were  of  the  opinion  that  death  was  from 
flatulent  colic,  while  others  testified  that  the  cause  of  death 
could  not  have  been  ascertained  by  such  an  examination  as 
was  made,  and  that  this  was  possible  only  by  an  autopsy, 
which  was  not  had.  The  evidence  of  the  conductor  and 
brakemen  tended  to  show  that  the  train  was  carefully  han- 
dled.   Appellant  relied  on  the  rule,  well  established  in  this^ 
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state,  that  from  proof  that  live  stock  is  delivered  to  the 
carrier  in  good  condition,  and  is  fouiid  in  bad  condition 
on  arrival  at  its  destination,  a  prima-facie  case  of  n^ligence 
is  made  out,  which  the  carrier  must  overcome,  in  order  to 
relieve  itself  from  liability.  MostelDer  v.  Iowa  Cent.  R.  Co., 
1B3  Iowa  590;  Swinet/  v.  American  Exp.  Co.,  1^4  Iowa  342; 
Gilheri  Bros.  v.  Chicago,  R.  I.  d  P.  R.  Co.,  156  Iowa  440. 
Ordinarily,  the  "bad  condition'^  in  which  live  stock  has  been 
delivered  is  manifestly  due  to  some  human  agency,  though 
this  is  often  put  in  issue.    As  is  said  in  6  Cyc.  524 : 

"Inasmuch  as  the  carrier  is  not  liable  for  death  of  ani- 
mals during  transportation  due  to  natural  causes,  or  their 
inherent  vice  or  natural  disposition,  mere  proof  that  the 
animals  died  after  delivery  to  the  carrier  and  before  the  end 
of  transportation  is  not  sufficient  to  establish  liability ;  but 
the  evidence  must  further  show  that  the  loss  was  due  to 
human  agency.  But  if  the  loss  or  bad  condition  appears  to 
have  been  due  to  human  agency,  then  the  carrier  must  show 
that  it  did  not  result  from  his  negligence,  in  order  to  escape 
liability  on  the  ground  that  it  was  due  only  to  delay,  or  from 
causes  within  the  common-law  exemption,  or  within  a  valid 
particular  limitation." 

The  law  is  similarly  stated  in  3  Elliott  on  Evidence,  Sec. 
1919;  Oilbert  Bros.  v.  Chicago,  R.  I.  d  P.  R.  Co.,  supra; 
Schaeffer  v.  PhAladeVplUa  d  R.  R.  Co.,  168  Pa.  St.  209  (47 
Am.  St.  884). 

Nothing  in  the  record  indicated  that  the  death  of  this 
hoi-se  might  have  been  attributed  to  rough  handling,  or  to 
any  want  of  care  on  the  part  of  defendant's  employees.  The 
evidence  affirmatively  showed,  without  dispute,  that  there 
were  no  marks,  scratches,  or  scars  on  the  body,  save  the  cut 
in  the  skin  over  the  forehead.  Its  condition  was  more  con- 
sistent with  death  from  disease  or  natural  causes  than  be- 
cause of  violence  consequent  upon  any  want  of  care  in  its 
transportation.    In  other  words,  death  from  disease  or  nat- 
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ural  cause  was  conclusively  shown  to  have  been  more  proba- 
ble than  from  some  human  agency  in  its  transportation. 
Pennsylvania  R,  Co,  v.  Raiordon,  119  Pa.  St.  577  (4  Am.  St. 
670) ;  Illinois  Gent.  R.  Co,  v.  Word,  149  Ky.  229  (147  S.  W. 
949).  Even  if  not  more  probable,  the  cause  of  death  was 
mere  matter  of  conjecture,  save  as  light  may  have  been 
thrown  on  the  subject  by  the  experts  as  to  whether  the 
cause  was  colic;  and  it  would  have  been  mere  matter  of 
speculation  by  the  jury. 

There  was  no  error  in  directing  the  verdict  for  defend- 
ant, and  judgment  thereon  is — Affirmed. 

Prbston,  C.  J.,  Evans  and  Salingeb,  JJ.,  concur. 


John  Pauciier,  Api)ellee,  v.  Enterprise  Coal  Mining  Com- 
pany, Appellant. 

NBW  TRIAL:  Inter«9ted  Interpreter.  Basis  for  new  trial  is  not 
furnished  by  the  fact  that  plaintiff,  without  conscious  fraud, 
called  and  used,  in  the  trial  of  the  case,  an  interpreter  who,  un- 
known to  the  conrt,  jury,  and  opposing  counsel,  was  interested 
in  the  outcome  of  the  suit,  when  it  appears  that  the  testimony 
interpreted  (a)  was  correctly  interpreted,  (b)  was  not  vitally 
material,  and  (c)  was  practically  without  dispute  in  the  record. 
(Sec.  4091,  Code,  1897.) 

Appeal  from  Polk  District  Court. — 0.  A.  Dudlbt,  Jndge. 

June  24,  1918. 

Appellant  filed  a  petition  fior  a  new  trial  within  one 
year  after  judgment  was  entered,  asking  that  the  judgment 
be  set  aside  on  the  ground  of  fraud  and  coUusicm,  under 
Section  4091  of  the  Code.  The  petition  was  denied,  and  de- 
fendant, appellant,  appeals. — Affirmed. 

Clark,  Byers  d  HutoMnson,  for  appellant. 

8.  F.  Provtty  and  Mulvaney  d  MtUvaney,  for  appellee. 
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Preston,  O.  J. — The  petition  allied,  substantially,  that, 
upon  the  original  trial,  judgment  was  entered  for  f4,000,  in 
favor  of  plaintiff  and  against  the  defendant ;  that  appeal  had 
been  taken  therefrom  to  the  Supreme  Court  of  Iowa.  The 
matter  had  not  been  determined  in  the  Supreme  Court  at  the 
time  the  petition  was  filed,  but  it  has  been  since,  and  af- 
firmed. Pimcher  v.  Enterprise  Coal  Mining  Co.,  182  Iowa 
1084.    Appellant's  petition  for  rehearing  has  been  overruled. 

The  petition  further  alleged  that,  upon  the  trial  of  said 
cause,  one  Krantz  was  called  and  sworn  as  an  interpreter  to 
interpret  the  testimony  of  plaintiff  and  some  of  his  wit- 
nesses, and  took  an  oath  that  he  had  no  interest  in  the 
case  or  the  result  of  the  trial ;  that,  after  judgment,  defend- 
ant discovered  that  said  interpreter  was,  in  fact,  interested 
in  the  case;  that  he  had  a  written  agreement  with  plaintiff, 
under  which  he  was  to  receive  10  per  cent  of  the  recovery ; 
that  both  the  plaintiff  and  his  counsel  knew  of  the  interest 
of  said  interpreter,  at  the  time  he  was  sworn ;  and  that  the 
defendant,  the  presiding  judge,  and  the  jury  were  not  aware 
of  the  fact;  that,  with  fraudulent  intent,  and  to  gain  an 
unfair  and  unlawful  advantage,  they  proceeded  to  take  the 
testimony  through  said  intei-preter;  that,  on  account  of  the 
reliance  of  the  defendant,  court,  and  jury  upon  the  oath 
of  Krantz,  and  on  account  of  the  silence  of  plaintiff  and  his 
counsel,  verdict  was  rendered  in  favor  of  plaintiff  and 
against  defendant,  and  judgment  was  entered  for  |4,000; 
that  defendant  could  not  have  discovered  these  facts  with 
reasonable  diligence  before  the  end  of  the  term ;  that  it  used 
due  diligence ;  and  th^t  it  has  a  good  defense  to  plaintiff's 
action. 

Plaintiff  answered,  and  admitted  that  the  interpreter 
had  a  contract  with  plaintiff,  as  alleged,  and  that  Krantz 
acted  as  interpreter  for  plaintiff  and  another  witness:  he 
stated  that  Krantz  was  familiar  with  the  language^  and  a 
suitable  person  to  interpret :  denied  that  Erants  stated  on 
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.oath  that  he  had  no  interest  in  the  controversy :  stated  that 
said  interpreter  was  called  by  plaintiff  with  no  thought  or 
attempt  to  deceire  the  court,  defendant,  or  its  counsel,  and 
that  the  plaintiff's  counsel  who  called  the  interpreter  to  be 
sworn  did  not,  at  that  time,  know  that  the  interpreter  had 
any  contract,  or  was  to  receive  a  part  of  the  proceeds,  but 
that  the  other  attorney  of  plaintiff,  who  did  know,  was  not 
there  in  person  when  the  interpreter  was  sworn ;  that  de- 
fendant knew  that  said  interpreter  had  taken  an  active  part 
in  presenting  the  claim  of  plaintiff  and  in  negotiating  a  set- 
tlement of  the  same;  that  the  defendant  has  no  defense. 

There  is  a  conflict  as  to  whether  the  interpreter  made 
the  statement  that  he  had  no  interest  before  he  was  sworn 
as  interpreter  or  when  he  was  sworn.  There  is  testimony  to 
that  effect ;  but  the  reporter's  transcript  does  not  show  that 
fact,  and  plaintiff  intrpduced  evidence  to  the  contrary.  Ap- 
pellant concedes,  in  ailment  that,  even  thouj^  the  inter- 
preter did  perjure  himself,  it  was  not  on  a  matter  directl; 
connected  with  what  was  sought  to  be  proved  in  the  case, 
but  only  on  the  question  of  his  qualification ;  and  says  that, 
technicalLy,  it  was  not  perjury,  and  the  statement,  if  made 
at  all,  was  made  to  the  judge  before  whom  the  interpreter 
was  sworn,  and  that  it  was  extrinsic  from  the  ease  itself. 
The  trial  court  made  a  finding  of  facts  as  to  any  conflict  io 
the  testimony,  and  such  flnding  is  conclusive  upon  us. 

However,  there  is  but  little  dispute  in  the  testimonj. 
Krantz  is  dead.  It  is  shown  that  the  interpreter's  interest 
was  not  known  by  the  trial  judge  in  the  first  case,  or  bj 
the  jury  or  by  defendant's  counsel.  Had  this  been  knowa, 
it  would  have  been  a  matter  proper  to  consider,  as  affect- 
ing his  credibility  as  a  witness. 

It  is  contended  by  appelant  that  an  interpreter  is 
more  than  a  mere  witness,  and  that  he  is,  in  a  sense,  an  officer 
of  the  court.  We  are  inclined  to  think  this  is  so,  under  the 
circumstances  of  this  case;  and,  were  it  not  for  some  other 
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matters  appearing  in  the  recoi-d,  which  will  be  I'eferred  to 
later,  we  would  be  inclined  to  hold  that  defendant  was  en- 
titled to  a  new  trial. 

Appellant  cites  State  v.  Lazarone^  130  La.  1  (57  So. 
5:j2) ;  State  t?.  Thompson,  14  Wash.  285  (44  Pac.  533) ;  State 
V,  Deslovers,  (K.  I.)  100  Atl.  64,  73;  Gregory  v.  Chicago,  R. 
1.  &  P.  R.  Co.,  147  Iowa  715,  723;  State  v.  Powers,  180  Iowa 
(593;  14-  Encye.  of  Evidence,  119;  also  the  statute;  and  Wood 
r.  Wood,  136  Iowa  128;  and  Craves  v,  Gh^aves,  132  Iowa  199, 
where  the  rule  is  stated  that  a  new  trial  will  not  be  graute<l 
for  perjury,  but  may  be,  where  there  is  extviueric  fraud.  But 
these  cases  do  not  quite  reach  the  question  at  issue  here, 
unless,  perhaps,  it  is  the  Lazarone  case,  supra.  Thei'^  is 
some  language  in  that  case  which  fairly  tends  to  sustain  ap- 
pellant's contention;  but  that  was  a  murder  case,  and  was 
reversed  on  several  different  grounds,, one  of  which  was  the 
use  of  an  interested  intei*preter. 

We  shall  not  review  the  cases  cited,  but  proceed  to  state 
some  of  the  circumstances  from  which  we  conclude  that  de- 
fendant suffered  no  prejudice.  Plaintiff  was  an  Austrian 
coal  miner,  and  had  received  a  serious  injury  in  defendant's 
mine.  He  could  not  speak,  read,  write,  or  understand  the 
li^nglish  language,  and  was  ignorant  of  American  law  or 
proceedings  in  court.  Krantz  was  a  fellow  countryman, 
working  in  the  same  mine,  who  had  been  in  this  country  for 
some  time,  and  could  speak,  read,  and  write  both  the  Eng- 
lish and  Austrian  languages.  It  is  contended  by  appellee 
that  it  was  necessary  for  plaintiff  to  have  someone  to  as- 
sist him,  and  that  he  applied  to  Krantz;  that  this  was  neces- 
sary in  order  that  plaintiff  might  employ  an  attorney,  and 
look  up  evidence  and  look  up  matters  necessary  for  trial, 
which  plaintiff  himself  could  not  do ;  and  that  I^rantz  could 
not  perform  these  services  without  loss  of  time  from  b's 
work ;  and  that  plaintiff  was  unable  to  compensate  him  except 
there  should  be  a  recovery  from  the  defendant;  and  that 
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these  are  the  reasons  for  plaintifiTs  agreeing  to  pay  Krantz 
compensation.  The  question  as  to  the  validity  of  such  a 
contract  is  not  before  us.  It  is  contended  by  appellee  that 
defendant  is  in  no  position  to  complain,  because,  as  soon  an 
defendant's  manager  learned  of  the  arrangement,  he  recog- 
nized and  ratified  it,  and  sought  to  use  it  for  the  benefit  of 
the  defendant,  in  that  he  offered  to  recognize  the  claim  of 
Krantz  to  the  10  per  cent  of  the  recovery,  and  pay  him  the 
f400,  without  discount,  if  he  would  use  his  confidential  re- 
lations and  position  with  plaintiff  to  induce  him  to  satis- 
factorily settle  with  the  defendant.  These  propositions  are 
not  very  material,  perhaps,  in  this  inquiry. 

Without  setting  out  the  evidence  bearing  upon  the 
point,  we  are  satisfied  that  there  was,  in  fact,  no  actual  or 
conscious  fraud  on  the  part  of  plaintiff  or  his  attorneys  in 
the  use  of  the  interpreter.  The  fact  that  the  interpreter  was 
interested  in  the  recovery  was  a  material  fact,  and  would 
have  been  available  to  the  defendant  as  a  ground  of  objec- 
tion to  his  selection,  had  it  been  known.  A  person  selecteil 
as  interpreter  ought  to  be  disinterested,  unprejudiced,  and 
unbiased.  If  the  fact  of  his  interest  were  known,  ordinarily 
the  court  would  refuse  to  appoint  such  an  one,  if  a  com- 
petent disinterested  interpreter  were  available.  But,  though 
interested,  he  was  not  legally  incompetent  to  act  as  interpre- 
ter. But  it  is  quite  clear  to  us  that  defendant  suffered  no 
prejudice  because  of  the  matter  complained  of,  and  this  ap- 
pears aflBrmatively  in  the  record.  As  said,  there  was  no 
•onscious  fraud  on  the  part  of  plaintiff  or  his  attorneys. 
As  said  by  the  trial  court,  it  was  not  suggested  that  true  in- 
terpretation was  not  made  of  questions  propounded,  or  of 
answers  given  by  the  witnesses  whose  testimony  Krantz  in- 
terpreted ;  although  it  is  claimed  that  some  of  the  testimony 
given  by  plaintiff  is  not  in  accord  with  the  facts, — that  is, 
that  it  is  disputed  by  some  of  the  defendant's  witnesses. 
Krantz  interpreted   the  testimony  of  but  two  witnesses, 
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Dihpol  and  the  plaintiff.  It  appears  that  defendant  made 
no  complaint  of  the  testimony  of  Dihx)ol,  as  interpreted.  It 
is  not  claimed  that  the  testimony  of  plaintiff,  as  translated, 
was  incorrect.  The  chiim  was  that  plaintiff  made  a  mistake 
in  pointing  out  Mr.  Calvert,  the  mine  foreman,  instead  of  the 
tinibernian.  Assuming  the  witness  to  have  been  mistaken  in 
this  respect,  the  fact  is  undisputed  that  it  was  the  mistake 
of  the  witness,  and  not  the  mistake  of  the  interpreter;  be- 
cause, in  the  giving  of  such  testimony,  the  witness  did  point 
out  Calvert,  and  this  was  manifest  to  everybody. 

Some  claim  is  now  made  in  i*egard  to  testimony  bearing 
upon  the  extent  of  plaintiff's  injury ;  but  whatever  there  may 
be  about  this  is  claimed  to  have  been  discovered  since  the 
trial.  An  irapoi-tant  consideration  in  this  case  is  the  fact 
that  the  testimony  which  the  plaintiff  himself  gave  in  the 
original  action  was  practically  undisputed,  and  the  really 
contested  features  of  the  ease  did  not  rest  upon  the  facts  tes- 
tified to  by  the  plaintiff  in  the  original  case. 

The  defense  in  the  original  case  was  as  to  whether  the 
defendant,  at  the  time  of  plaintiff's  injury,  had  complied 
with  the  provisions  of  the  Workmen's  Compensation  Act. 
This  appears  in  this  record,  and  is  shown  by  the  opinion  in 
the  original  case.  It  further  appears  that  defendant  had  one 
Michelovich  present  in  court  as  its  interpreter,  and  that  de- 
fendant had  him  there  for  the  purpose  of  seeing  whether  the 
translation  was  correct  or  not;  and  he  stated  that  the  trans- 
lation by  Krantz  w^as  substantially  correct.  It  is  true,  of 
course,  as  suggested  by  appellant,  that  a  case  might  arise 
where  there  would  be  a  conflict  between  the  interpreter 
selected  by  the  court  and  the  defendant's  interpreter,  and 
that  this  would  add  another  fact  for  the  jury  to  decide.  But 
we  need  not  pass  that  bridge  now,  beoause  in  this  case  there 
was  no  conflict,  the  defendant's  interpreter  conceding  that 
Krantz  had  correctly  translated  the  testimony. 

Without  further  discussion  of  the  evidence  or  law,  and 
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these  are  the  reasons  for  plaintiiff's  agreeing  to  pay  Krantz 
compensation.  The  question  as  to  the  validity  of  such  a 
contract  is  not  before  us.  It  is  contended  by  appellee  that 
defendant  is  in  no  position  to  complain,  because,  as  soon  ajj 
defendant's  manager  learned  of  the  arrangement,  he  recog- 
nized and  ratified  it,  and  sought  to  use  it  for  the  benefit  of 
the  defendant,  in  that  he  offered  to  recognize  the  claim  of 
Krantz  to  the  10  per  cent  of  the  recovery,  and  pay  him  the 
f400,  without  discount,  if  he  would  use  his  confidential  re- 
lations and  position  with  plaintiff  to  induce  him  to  satis- 
factorily settle  with  the  defendant.  These  propositions  are 
not  very  material,  perhaps,  in  this  inquiry. 

Without  setting  out  the  evidence  bearing  upon  the 
point,  we  are  satisfied  that  there  was,  in  fact,  no  actual  or 
conscious  fraud  on  the  part  of  plaintiff  or  his  attorneys  in 
the  use  of  the  interpreter.  The  fact  that  the  interpreter  was 
interested  in  the  recovery  was  a  material  fact,  and  would 
have  been  available  to  the  defendant  as  a  ground  of  objec- 
tion to  his  selection,  had  it  been  known.  A  person  selecteil 
as  interpreter  ought  to  be  disinterested,  unprejudiced,  and 
unbiased.  If  the  fact  of  his  interest  were  known,  ordinarily 
the  court  would  refuse  to  appoint  such  an  one,  if  a  com- 
petent disinterested  interpreter  were  available.  But,  though 
interested,  he  was  not  legally  incompetent  to  act  as  interpre- 
ter. But  it  is  quite  clear  to  us  that  defendant  suffered  no 
prejudice  because  of  the  matter  complained  of,  and  this  ap- 
pears aflfirmatively  in  the  record.  As  said,  there  was  no 
'onscious  fraud  on  the  part  of  plaintiff  or  his  attorneys. 
As  said  by  the  trial  court,  it  was  not  suggested  that  true  in 
terpretation  was  not  made  of  questions  propounded,  or  of 
answers  given  by  the  witnesses  whose  testimony  Krantz  in- 
terpreted ;  although  it  is  claimed  that  some  of  the  testimony 
given  by  plaintiff  is  not  in  accord  with  the  facts, — that  is, 
that  it  is  disputed  by  some  of  the  defendant's  witnesses. 
Krantz  interpreted   the  testimony  of  but  two   witnesses, 
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Dihpol  and  the  plaintiff.  It  appears  that  defendant  made 
no  complaint  of  the  testimony  of  Dih|>ol,  as  interpreted.  It 
is  not  claimed  that  the  testimony  of  plaintiff,  as  translated, 
was  incorrect.  Tiie  chnm  was  that  plaintiff  made  a  mistake 
in  pointing  out  Mr.  Calvert,  the  mine  foreman,  instead  of  the 
timbernian.  Assuming  tlie  witness  to  have  been  mistaken  in 
this  respect,  the  fact  is  undisputed  that  it  was  the  mistake 
of  the  witness,  and  not  the  mistake  of  the  interpreter;  be- 
cause, in  the  giving  of  such  testimony,  the  witness  did  point 
out  Calvert,  and  this  was  manifest  to  everybody. 

Some  claim  is  now  made  in  i-egard  to  testimony  bearing 
upon  the  extent  of  plaintiff's  injury ;  but  whatever  there  may 
be  about  this  is  claimed  to  have  been  discovered  since  the 
trial.  An  important  consideration  in  this  case  is  the  fact 
that  the  testimony  which  the  plaintiff  himself  gave  in  the 
original  action  was  practically  undisputed,  and  the  really 
contested  features  of  the  ease  did  not  rest  upon  the  facts  tes- 
tified to  by  the  plaintiff  in  the  original  case. 

The  defense  in  the  original  case  was  as  to  whether  the 
defendant,  at  the  time  of  plaintiff's  injury,  had  complied 
with  the  provisions  of  the  Workmen's  Compensation  Act. 
This  appears  in  this  record,  and  is  shown  by  the  opinion  in 
the  original  case.  It  further  appears  that  defendant  had  one 
Michelovich  present  in  court  as  its  interpreter,  and  that  de- 
fendant had  him  there  for  the  purpose  of  seeing  whether  the 
translation  was  correct  or  not;  and  he  stated  that  the  trans- 
lation by  Krantz  was  substantially  correct.  It  is  true,  of 
course,  as  suggested  by  appellant,  that  a  case  might  arise 
where  there  would  be  a  conflict  between  the  interpreter 
selected  by  the  court  and  the  defendant's  interpreter,  and 
that  this  would  add  another  fact  for  the  jury  to  /iecide.  But 
we  need  not  pass  that  bridge  now,  because  in  this  case  there 
was  no  conflict,  the  defendant's  interpreter  conceding  that 
Krantz  had  correctly  translated  the  testimony. 

Without  further  discussion  of  the  evidence  or  law,  and 
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Miller^  d  WaUingford  and  Oliver  H.  Miller^  for  ap- 
pellant. 

J,  W,  White  and  Thos,  A.  CfiesJUre,  for  appellee. 

Saungbr,  J. — I.  In  so  far  as  Instruction  12,  offered, 
withdrew  the  allegation  that  defendant  permitted  the  place 
where  plaintiff  was  injured  to  become  unsafe  from  deposits 
of  grease,  the  instruction  was  given  because  the  court  elim- 
inated grease. 

The  instructions  eliminate  every  charge  of  negligence 
except  two:  First,  that  defendant  permitted  its  platform, 
at  the  point  where  plaintiff  was  injured,  to  become  unsafe 
and  dangerous,  because  of  deposit  thereon  of  particles  of 
glue,  which  made  the  surface  of  the  platform  at  that  place 
"very  slick,"  knowing  that  plaintiff,  in  the  performance  of 
his  work,  would  be  required  to  walk  upon,  pass  over  and  uj)- 
on  the  platform  at  that  place;  second,  that  defendant  i>er- 
mitted  water  to  fall  on  this  platform  at  the  point  where 
plaintiff  fell,  and  there  freeze  and  form  ice.  It  is  com- 
plained there  was  no  evidence  to  support  either  of  these 
claims. 

II.  We  gather  appellant  claims  the  court  should  not 
have  submitted  the  case  to  the  jury  at  all,  because  it  had 
charged  that  plaintiff  could  not  recover  if  his  injury  was  due 
to  a  deposit  of  glue  made  by  himself  or  his  fellow  servants, 
and  because  the  evidence  shows  conclusively  that  his  injury 
was  caused  by  nothing  but  glue  thus  deposited.  Whether  the 
jury  was  bound  to  find  that  the  injury  was  due  to  such  de- 
posit, we  consider  elsewhere.  For  present  purposes,  it  suf- 
fices to  say  that,  even  if  that  were  so,  there  would  still  be  a 
case  for  the  jury,  if  it  might  find  that  the  place  where  plain- 

« 

tiff  was  working  when  injured,  was  unsafe  because  of  ice 
formed  there.  Whether  ice  made  said  place  unsafe  is  con- 
Kidered  elsewhere. 

III.  If  we  assume  that  a  conclusive  showing  of  glue  so 
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deposited  would  force  a  direction  for  defendant,  it  must 
still  be  determined  whether  the  jury  was  bound  to  find  that 
1  eyidbnci  •  ^^^  injury  suffered  by  plaintiff  was  due  sole- 

8Sn?^againS:'"     ^^  *^  S^^®  deposited  by  himself  or  his  fellow 

physicaFfacts.     gervants. 

It  must  be  admitted  that,  if  nothing  is  to  be  considered 
except  an  answer  to  a  peculiarly  framed  leading  question, 
answered  by  plaintiff  on  cross-examination,  it  would  have  to 
be  held  the  injury  of  plaintiff  was  caused  by  glue  deposited 
by  himself  or  Israel  so  recently  before  the  injury  as  that  de- 
fendant had  no  opportunity  to  remove  the  glue,  even  if  that 
was  its  duty.  But  in  our  opinion,  this  one  answer  in  cross- 
examination  does  not  take  from  plaintiff  the  right  to  have 
the  jury  consider,  in  connection  with  that  answer,  all  the 
testimony  adduced  by  plaintiff,  and  the  physical  facts  dis- 
closed bv  the  evidence.     A  careful  examination  of  the  record 

a. 

as  a  whole  satisfies  us  that,  though  plaintiff  did  answer  this 
one  question  as  he  did,  the  jury  might  rightly  find,  upon  the 
evidence  as  a  whole,  that  the  condition  of  plaintiff's  work- 
ing place  was  due  to  deposits  of  glue  and  formations  of 
ice  that  had  been  making  and  forming,  off  and  on,  for  days. 
Without  elaborating  upon  the  testimony,  we  have  to  say  the 
jury  could  find  the  "slicknesd"  of  the  place  where  plaintiff 
was  injured  had  existed  for  and  on  three  or  four  days  prior 
to  the  injur}%  and  on  every  morning  on  which  plaintiff 
worked ;  that  this  place  was  "never  clear  from  glue,"  except 
"a  couple  of  times''  when  the  weather  was  not  cold;  that 
more  or  less  glue  was  falling  on  this  place  every  time  that 
sacks  of  glue  were  ^trucked.  In  a  word,  the  jury  might  find, 
upon  the  evidence  as  a  whole,  that  the  conditions  that 
caused  plaintiff  to  be  injured  were  constant  and  of  quite 
long  standing. 

The  discussion  just  had  disposes,  also,  of  an  isolated 
statement  on  part  of  the  witness  Israel  that  he  does  not  be- 
lieve there  was  any  ice  present  the  night  before  plaintiff  was 
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injured,  when  barrels  were  being  taken  out ;  and  of  like  tes- 
timony on  part  of  the  plaintiff. 

lY.  Originally,  the  plaintiff  claimed  that  ice  was  formed 
by  water  from  melting  snow  and  ice,  which  was  gathered  on 
the  covering  of  the  platform  on  which  plaintiff  was  hurt; 
and  that  such  water  ran  through  the  covering,  and  caused 
ice  to  form  on  the  platform.  On  the  request  of  the  defend- 
ant, this  was  withdrawn.  But  it  is  true  that,  while  this 
eliminated  water  gathered  on  the  covering  and  running 
through  its  cracks,  the  jury  was  still  i)ermitted  to  say 
whether,  in  some  manner,  defendant  permitted  water  to  fall 
on  this  platform,  and  there  to  freeze  and  form  ice.  And  the 
next  complaint  is  that  there  was  no  evidence  to  support  a 
claim  that  any  sort  of  water  was  in  any  manner  permitted  to 
fall  on  the  platform,  and  there  freeze  and  form  ice. 

Plaintiff  and  his  witness  Israel  testified  that  there  was 
a  covering  over  the  platform,  and  that  water  dripped  upon 
this  platform  from  said  covering.     They  explain  that  this 
was  due  to  water  leaking  from  pans  handled  on  said  upper 
platform,  or  covering.    To  be  sure,  this  is  not  evidence  to  sup- 
port the  allegation  of  the  petition  as  it  stood  before  the 
court  narrowed  it.     But  it  is  evidence  that  some  kind  of 
water  in  some  way  fell  upon  the  platform  on  which  plaintiff 
was  injured;  and  so  far,  the  instruction  given  does  not  lack 
support  in  the  evidence.     Both  said  witnesses,  or  the  two 
between  them,  add  that,  on  the  morning  on  which  plaintiff 
was  injured,  and  on  all  mornings  in  freezing  weather,  this 
dripping  made  the  lower  platform  "slick,"  frosty,  and  slij>- 
pery ;  that  ice  from  dripped  water  was  present  that  morning ; 
and  that  the  weather  at  this  time  was  freezing  weather. 
We  do  not  overlook  the  claim  that  the  ice  was  of  snch  recent 
formation  as  that  failure  of  defendant  to  remove  it  was  not 
negligence.     But  that  is  a  distinct  proposition,  to  be  con- 
sidered by  itself.    Whatever  immunity  this  may  create  for 
defendant,  whatever  excuse  there  may  be  for  not  removing 
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ice,  if  tliei*e  is  evidence  that  ft  fell  and  froze,  an  instruction 
that  submits  whether  it  fell  and  froze  is  not  en-oneous  for 
lack  of  support  in  testimony. 

V.  It  is  argued  that,  even  if  ice  or  glue  had  been  u])on 
the  platform  where  plaintiff  was  injured  for  so  long  a  time 
as  that  it  may  not  be  stiid  the  injury  was  due  to  glue  de- 
posited at  the  time  of  the  injury,  and  so  long  as  to  charge 
defendant  with  knowledge  of  its  existence,  that  yet  the  place 
where  plaintiff  was  injured  did  not  have  a  heavy  coat  of  ice, 
and  was  just  a  reasonably  slippery  place;  wherefore,  the 
place  was  not  perceptibly  unsafe.  We  think  that,  under  the 
evidence,  it  was  a  question  for  the  jury  whether  ice  and  glue 
had  been  on  this  place  for  a  sufficient  length  of  time  and  in 
such  manner  as  to  charge  defendant  with  notice  thereof. 

The  jury  could  find,  from  the  testimony  as  a  whole, — al- 
though a  contrary  conclusion  might  have  been  reached,  also, 
— ^that  it  was  the  duty  of  neither  plaintiff  nor  of  Israel  to 
clean  the  place  where  plaintiff  was  hurt.  Be  that  as  it  may, 
as  all  claim  for  the  failure  of  plaintiff  to  clean  the  place  is 
bottomed  on  the  argument  that  defendant  did  not  know, 
and  in  the  exercise  of  reasonable  care  could  not  have  known, 
of  the  presence  of  ice  and  glue,  our  holding  that  the  jury 
could  find  defendant  did  or  ought  to  have  known,  dispose.^ 
of  the  contention  that  defendant  is  benefited  bv  the  failure 
of  plaintiff  to  clean  the  place. 

VT.  The  jury  could  find,  from  the  testimony  as  a  whole, 
notwithstanding  there  was  some  from  which  contrary  in- 
ference can  be  drawn,  that  it  was  not  the  duty  of  either 
Powers  or  Israel  to  clean  the  place  where  plaintiff  was  hurt. 

VII.  Without  setting  out  the  evidence,  we  have  to  say 
that  we  have  read  it ;  and  that,  whatever  may  be  the  effect  of 
it,  the  jury  could  find  either  that  Israel  was  or  was  not  a 
fellow  servant  of  plaintiff,  or  find  that  he  was  a  vice-prin- 
cipal. 

VIII.  The  plaintiff  made  a  statement  in  writing  to  one 
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Mahaffey.  We  may  assume  it  conflicts  with  testimony  given 
by  plaintiff  and  weakens  it.  But,  in  view  of  explanations 
made  by  plaintiff,  and  of  testimony  as  to  the  circumstances 
in  which  the  statement  was  made,  this  conflict  and  its  ef- 
fect upon  the  case  for  plaintiff  was  for  the  jury. 

IX.  Appellant,  in  dealing  with  Errors  30  to  40,  de 
Clares,  in  l^roposition  4,  that  **the  court  erred  in  sustaining 
plaintiff's  objections  to  questions  propounded  by  defendant 

to  Dr.  I^ir  and  to  Dr.  Stoner  on  cross-exam- 
'  erbob:  argu-       ination,  and  in  sustaining  plaintiff's  objec- 

ment  In  Meu  .  ^  ^  ^      /    j. 

of  brief  point    tions  to  questions  propounded  bv  defendant 

not   aUowable.  *  f      i 

to  Dr.  stoner  when  called  to  the  stand  as  a 
witness  on  the  part  of  defendant,,  for  the  reason  that  the 
plaintiff  had  waived  the  prohibition  of  the  statute.''  This 
is,  in  effect,  the  naked,  "oI<l-fashioneil  assignment  of  errors/* 
in  a  very  broad,  general,  and  loose  form.  No  one  can,  from 
reading  it,  have  the  slightest  idea  of  just  what  is  presented 
for  review.  The  argument  of  the  proposition  deals  with  a 
large  number  of  exclusions,  and  fills  some  14  pages  of  print. 
Notwithstanding  this  great  elaboration  in  argument,  we  are 
of  opinion  that,  under  the  rules.  Proposition  4  may  not  be 
considered. 

It  was  said,  in  Mentwnga  v.  Mennen,  182  Iowa  1147 : 
*'Most  of  the  remaining  assignments  of  error  are  simply 
restated  in  the  brief  of  counsel,  but  are  not  argued,  and 
must,  therefore,  l>e  considered  as  waived." 

AVe  are  in  no  doubt  that  the  mere  restatement  of  an  '*as- 
signment  of  error,"  and  not  argued,  presents  nothing  for  ap- 
pellate review.  But,  if  any  inference  may  be  drawn  from 
this  language  that  the  mere  restatement  of  an  assignment  of 
error  will  warrant  such  review  if  the  restatement  w  argued, 
the  language  should  be  limited,  to  exclude  such  an  interpre 
tation.  To  give  it  that  construction  will  overrule  quite  a 
number  of  our  decisions,  and  disregard  the  rules  of  pres- 
entation.    Section  53  of  these  rules  demands  that  the  brief 
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shall,  among  other  things,  contain,  ^*under  a  separate  head- 
ing of  each  error  relied  on,  separately  numbered  propositions 
or  points,  stated  concisely,  and  without  argument  or  elabom- 
tion ;''  and  that  *'no  alleged  error  or  point  not  contained  in 
in  this  statenittnt  of  points  shall  be  raised  afterwards."  Sec- 
tion 55  provides  that  the  brief  ''may  be  followed  by  an  argu- 
ment in  support  of  such  brief,  which  shall  be  distinct  there- 
from, but  shall  be  bound  with  the  same.  The  argument  shall 
be  confined  to  a  discussion  and  elaboration  of  the  points 
contained  in  tlie  briefs  in  the  order  stated.''  These  rules 
bear  but  one  construction  :  not  that  an  assignment  of  error 
or  restating  it  is  sufficient,  if  elaborated  in  the  argument,  but 
that  argument  in  the  manner  provided  by  Section  55  is  op- 
tional, and  the  right  to  review  depends,  not  upon  elaborat- 
ing the  mere  stating  or  restating  of  an  assignment  of  error 
by  the  argument,  but  upon  presenting,  under  a  separate 
heading  of  each  error  relied  on,  separately  numbered  prop- 
positions  or  points,  stated  conciseh^,  and  without  argument 
or  elaboration.    That  this  is  so  is  made  plain  by  the  penalty : 

**No  alleged  error  or  point  not  contained  in  this  state- 
ment of  points  shall  be  raised  afterwards,  either  by  reply 
brief  or  in  oral  or  printed  argutm*}itJ- 

The  statement  of  an  error  relied  on,  in  the  point  de- 
manded by  the  rule,  and  in  rule  manner,  is  essential.  Fail- 
ure to  make  it  cannot  be  atoned  for  by  argument.  The  rule 
itself  says,  in  terms,  that  an  error  shall  not  be  available  in 
argument  if  there  be  an  omission  to  furnish  the  rule  brief 
point  or  proi>osition.  And  see  Wine  r.  Jones,  183  Iowa 
1166. 

It  is,  however,  not  amiss  to  add  that  main  of  the  exclu- 
sions  complained  of  are  purely  repetitions  of  what  the  wit- 
nesses had,  at  some  stage  or  other  of  the  trial,  already  been 


Vol.    IS.J^lA.-  iW) 


r 

1090  Powers  v.  Iowa  Glue  Co.  [183  Iowa 

permitted  to  testify  to;  and  that,  moreover, 

3.  Appeal  and        JiH  that  coiild  have  been  accomplished  by  ad- 

elusion  of  un-      mittiug  the  rejected  testimony  would  be  to 

necessary 

evidence.  strengthen   the  complaint  of  the  appellant 

that  the  verdict  was  excessiva  As  we  agree 
to  that  contention,  the  exclusion  was,  in  any  view,  harmless 
error. 

X.  Proposition  I  complains  that  the  statement  of  the  is- 
sues, or  rather,  the  claims  made  by  the  plaintiff,  included 
claims  unsupported  by  any  evidence.    If  we  assume  that  this 

is  so,  it  does  not  follow,  as  plaintiff  claims, 
^  „  ,,       that  doine  s<>  was  misleading,  and  gave  the 

4.  Trial:    reclt-  '^  i->  r* 

an%  statfnff         J"'-^  **'^  <4)portunity  to  base  its  verdict  upon 
Issues.  something  tliat  had  no  support  in  the  evi- 

dence. Though  the  jury  was  told  all  that 
was  claimed  on  paper,  this  was  ininicdiately  followed  by  an 
instruction  which  eliminated  all  but  two  charges  of  negli- 
gence, and  told  the  jury  that  nothing  but  these  two  were  sub- 
mitted to  it.  If  error  at  all,  it  is  not  reversible  error  to  in- 
clude in  the  preliminary  recital  every  claim  that  is  made  in 
the  petition,  even  though  it  is  conceded,  and  the  court  says 
elsewhere  in  the  charge,  that  there  is  no  evidence  to  support 
some  of  the  paper  claims  recited.  It  is  not  the  function  ot 
the  part  of  the  charge  which  stat^  the  claims  of  the  parties, 
to  deal  with  what  must  be  proved.  State  v.  Chambers,  179 
Iowa  436.  We  hold  that  stating  to  the  jury  all  that  plaintiff 
claims,  when  followed  by  a  correct  statement  of  just  how 
many  of  these  claims  alone  may  be  considered  by  the  jury, 
constitutiBS  no  reversible  error. 

XI.  Instruction  2  charges,  in  effect,  that  plaintiff  can- 
not recover,  unless  he  shows  by  a  preponderance  that  defend- 
ant permitted  the  platform  to  become  unsafe,  by  deposits  of 

glue  or  the  formation  of  ice;  that  this  was 

5.  Trial:  stating      ,,  .        ,  *  j.i_      •    •  x        -i    • 

ultimate  facts      the  proximate  cause  of  the  injury  to  plain- 
tiff, and  damaged  him  in  some^mount;  and 
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that  plaintiff  is  free  from  contributory  negligence.  The  only 
complaint  made  of  this  instruction  may  be  divided  into  two 
parts.  The  first  is  that  "the  n^ligence  referred  to  therein 
was  not  a  proper  basis  upon  which  to  predicate  liability  of 
the  defendant."  We  are  at  a  loss  to  understand  why  the 
negligence  to  which  the  charge  refers  is  not  a  proper  basis 
for  making  defendant  liable,  if  such  negligence  be  proved. 
The  other  complaint  is  that  "no  exception  nor  qualification 
was  made  or  taken  in  such  instruction,  so  as  to  correctly  ad- 
vise the  jury  as  to  just  what  constituted  negligence  on  the 
part  of  the  defendant."  To  define  negligence  was  no  part 
of  what  this  instruction  assumed  to  do.  It  confined  it- 
self to  a  statement  that  plaintiff  could  have  no  recovery  un- 
less he  proved  the  matters  recited  in  the  instruction.  In  such 
an  instruction  was  not  the  place  for  advising  the  jury  "as  to 
just  what  constituted  negligence  on  the  part  of  defendJint." 
We  think,  too,  it  is  fairly  clear  that  the  instruction  refers  to 
negligence  consisting  of  letting  the  platform  become  un- 
safe and  dangerous  by  deposits  of  glue  or  the  formation  of 
ice.  If,  in  addition,  defendant  thought  it  desirable  to  have 
added  "just  what  constituted  negligence  on  part  of  the  de- 
fendant," the  case  would  be  stronger  now  had  such  a  re- 
quest been  made. 

XII.  It  may  l>e  assumed  that  Instruction  5,  which  de- . 
fines  what  would  constitute  actionable  negligence,  does  not 
have  the  qualification  that  defendant  would  not  be  liable  if 

the  platform  became  unsafe  and  dangerous 

'  sion  In  one         by  reason  of  some  act  of  the  plaintiff.    Be 

sertion  In  an-     that  as  it  may,  Instruction  7  cures  all  that 

other.  "^ ' 

completely,  by  charging  that  "the  defendant 
would  not  be  liable  because  of  any  glue  on  said  platform  in 
the  loading  of  said  glue  on  the  two  days  in  question  by  the 
plaintiff  and  the  witness  Israel." 

XIII.  A  proposition  on   appeal  may  fail  because  the 
exception  below  is  less  broad  than  is  the  complaint  made 


"pofnts"  11m-       V^^^^  Js  properly  made,  yet  limited  to  the 
je^ions  *in  coiiiplaiiit   lodged    below   by  exceptions   to 
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on  appeal — another  way  of  saying  that  review  of  an  objection 
.    .  made  here  to  an  instruction  is,  even  if  the 

7.  Appeal  and  ' 

3R] 
> 

Ite 
je< 

trial  court,  ^^^^.j^   instmction.     On    the  other  hand,   so 

much  of  the  exception  as  js  not  made  the  basis  of  "Brief 
Point"  or  ''proposition"  is  not  for  review. 

It  is  conii)kuned  now  that  Instructions  5  and  7,  given, 
are  in  conflict  with  each  other,  and  the  two  are  in  conflict 
with  Instructions  1  and  2.     No  exception  to  the  5th  in- 
struction com])lains  of  it  for  conflict.     No 

8.  Tbial  :  con-  , .  ^      xi     a  •      x        j.-         •      • 

flicting  instnic-    cx<*ei  tiou  asserts  that  any  instruction  is  m 

conflict   with   anv  other.     Instniction  7  is 
not  excci)ted  to  at  all. 

Aside  from  that,  there  is,  in  fact,  no  conflict.  The  excep- 
tion lodged  against  Instruction  5  is  that  it  erred  in  failing 
to  tell  the  jury  that,  if  the  platform  became  unsafe  and 
dangerous  through  the  act  of  plaintifl"  or  his  fellow  servant, 
defendant  would  not  be  liable.  Now,  part  of  Instruction  7 
tells  the  jury  that.  And  if  No.  7  conflicts  with  No.  5,  the 
conflict  must  arise  because  Instruction  7  thus  tells  the  jury 
the  very  thing  for  failure  to  tell  which  Instruction  5  is  com- 
plained of.  In  other  words,  the  position  of  appellant  is  that, 
if  an  instruction  fails  to  say  something  that  it  should,  and 
such  failure  is  complained  of,  then,  if  another  instruction 
supplies  such  defect,  this  creates  a  conflict  between  the  two. 
A  related  argument  is  offered  in  support  of  the  claim  that 
Instructions  1  a^id  2  are  in  conflict  with  Instruction  5.  On 
analysis,  it  is  again  found  to  be  the  argiuuent  that  something 
that  should  have  been  given  was  omitted  from  Instructions 
5  and  1  and  2;  that  such  omission  permitted  a  recovery 
though  plaintift"  was  at  fault;  and  that  this  makes  a  conflict 
with  Instruction  7,  because  the  last  savs  there  mav  not  be  a 
recovery  if  plaintiff  is  at  fault. 
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The  instructioDs,  taken  together,  charge  harmoniofoslv 
upon  what  the  defendiint  is  and  is  liot  liable  tot. 

We  are  unable  to  see  how  fnatioietions  S  aad  7  conflict 
with  Instructions  1  and  2.  The  last  but  state  what! the  paper 
issue  is,  and  that  plaintiff  has  the  burden  of  proof  upion  cer- 
tain of  the  elaimis  made  in  the  petition.  n  .;  : /• 

XIV.  We  have  some  difficulty  in  apprehending  it,  but 
gather  one  complaint  to  be  that,  having  charged  defen^^ap^t 
was  not  liable  for  injury  due  to  deposit  of  glup  b}^  "p^Iain- 

tiff,  it  was  error  to  submit  to  the  jury 
nSssiob  *of*"  whether  the  platform  was  slick,  since  plain- 
tiff had' made  it  slick.  •  It  is  ohe^ thing 'to 
charge  that  a  working  place  is  not  i^ck—qiiite*  another  that 
defendant  was  not  liable  though  it  was  slick,  A  place  made* 
dangerous  by  the  deposit  of  glue  is  not  leas  unsafe  because 
plaintiff  makes  the  deyiosit.  Therefore,  even  if  it  be  true 
that  slipj)eriness  was  dne  to  an  act  of  the  plaintiff's,'  thfe 
will  not  condemn  an  instruction  which  submits  whether  the 
place  was  slick,  for  being  without  support  in  the  evidence. 
As  said,  there  might  be  abundance  of  evidence  ti^at  a  plht- 
form  was  slippery,  even  though  it  also  appeared  that  plaii^ 
tiff  was  to  blame  therefor.  It  was  not  error  to  let  a  jury  find 
that  a  place  which  wa«  slippery,  was  slipperv.  The  only 
error  that  could  occur  would  be  to  permit  the  jury  to  pay  the 
plaintiff  though  he  was  the  one  who  made  the  working  placse 
unsafe.  But  as  the  instructions  expressly  held  iihe  plaintiff 
could  not  recover  if  injured  through  a  deposit  of  glue  made 
bv  himself,  certainlv  no  such  error  was  committed. 

XV.  The  third  proposition  charges  the  court  erred  **in 
refusing  to  give  Instructions  No.  7,  8,  and  9j  requested  by 
the  defendant."    We  do  not  think  this  proposition  is  more 

than   a  mere,  naked,  old-fashioned   assign- 
10.  AppBAfc  AND       ment  of  errors,  too  general  in  form.     If  we 

ERROR  :     SUffl-  ^  "  '•,.•• 

signment  **       "^^»^  ^^^  "^^^  Complaint  by  what  precedes  it, 

then  all  that  is  complained  of  is  that  the 


1094  PowBBS  V.  Iowa  Glub  Co.  [183  Iowa 

said  offered  instmctions  were  conflicting.  Sorely,  appellant 
may  not  get  any  advantage  from  having  offered  instmctions 
that  were  conflicting. 

Passing  all  that,  we  find  no  error  in  rejecting  these  in- 
stmctions. In  effect,  they  deal  with  assumption  of  risk. 
With  one  exception,  to  be  noted  later,  these  offered  instrac- 

tions  do  not  differ  in  substance  from  In- 
^^  ^,  stractions  7  and  9,  given  by  the  court.     In 

11.  HASTIB  AMD  '   ^  "^ 

Smitadoii  on  *^^®®  instructions  the  court  charged  that 
awmnption.       plaintiff  assumed  all  the  risks  and  dangers 

incident  to  and  inherent  in  the  employment 
in  which  he  was  engaged  when  injured.  In  Instruction 
9,  and  in  dealing  connectedly  with  the  subject  of  con- 
tributory negligence,  the  jury  was  told : 

"It  was  the  duty  of  the  plaintiff  to  exercise  ordinary 
care  for  his  own  safety  •  ♦  •  and  to  act  as  a  careful  and 
prudent  person  would,  in  passing  over  and  along  said  plat- 
form; and  if  you  find  that  the  plaintiff  did  not  use  his 
senses,  and  act  with  such  reasonable  care  and  caution,  then 
plaintiff  cannot  recover,  although  you  may  find  that  the  de- 
fendant was  negligent." 

The  one  thing  in  which  the  instructions  offered  and 
those  given  differ,  is  that  the  offered  ones  leave  out  the  plain- 
tiff did  not  assume  risks  of  any  dangers  arising  from  negli- 
gent acts  of  the  master,  if  any.  This  omission  alone  justified 
the  refusal  of  the  offer,  and  with  this  proper  qualification 
added,  all  that  the  offered  instructions  ask  was,  in  effect, 
given. 

There  are  two  additional  reasons  that  justify  the  re- 
fusal of  these  instructions : 

A.  The  answer  is  a  general  denial,  except  that  it  admits 

corporate  capacity,  as  charged;  that  plain- 

'  siBTAjfT:  tiff  was  in  the  employment  of  defendant 

plead  ai-  when  he  met  his  injury;  an  inferential  state- 

sumption. 

nient  that  the  injury  was  accidental;  and  an 
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expi*ess  Btatement  that  this  injury  was  caused  by  no  fault  on 
part  of  the  defendant.  Wherefore,  the  instructions  offered 
inject  assumption  of  risk,  when  the  answer  gave  no  basis  for 
submitting  such  an  issue.  That  this  may  not  be  done,  is  both 
the  statute  and  the  common  law.  See  Oec/rge  v.  lotoa  d  S. 
W.  R,  Co,,  183  Iowa  994. 

B.  For  the  purpose  of  making  the  point  that  deposits  of 
glue  and  ice  were  so  recent  as  that  defendant  was  not  negli- 
gent for  failing  to  remove  same,  it  is  contended  that,  if  either 

glue  or  ice  were  present,  they  came  upon  the 
'  sbbvant:  platform  almost  at  the  instant  when  the 

InconaistODt 

attitude  of        plaintiff  was  injured.    Now,  if  that  be  true, 

maBter. 

for  tlie  puqiow  of  showing  that  there  was 
no  negligen(re  in  failing  to  remove,  it  must  follow  defendant 
is  in  no  position  to  say  that  the  glue  and  ice  were  constantly 
present,  and  that,  therefore,  the  plaintiff  assumed  the  risk 
of  injury  from  such  deposit. 

XVI.  The  court  overruled  a  motion  for  new  trial,  which 
included  an  assignment  that  the  verdict,  one  for  f  6,000,  was 
excessive. 

The  fracture  suffered  was  of  the  kneecap,  and  ran 
straight  across,  from  right  to  left.  There  is  medical  testi- 
mony that  plaintiff  will  not  get  over  his  lameness,  meaning 

such    interference   as   there   will    be   with 
*  diet :  16,000 :     full  power  of  motion,  and  it  is  said  -  that 

ezcesslyeness.      j.,  .     .  .  j.i.     •    •  •  ^  im 

this  IS  SO  because  the  injury  is  not  like  one 
to  bones  of  the  arm  or  to  ordinary  bones  of  the  body,  and 
is  not  repaired  in  the  same  way.  The  essence  of  it  is  that 
there  may  be  a  degree  of  lameness  which  might,  in  certain 
conditions,  be  permanent,  say  on  rough  or  slippery  going, 
extreme  fatigue,  oi*  during  changes  of  weather.  One  witness 
says  that,  in  stating  plaintiff' would  get  over  his  lameness  in 
about  two  years,  he  means  that;  in  his  opinion,  he  will  so  get 
over  the  soreness  and  sensitiveness  as  that  there  ought  to  be 
no  limping.  Medical  witnesses  testify  the  injury  would  cause 
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a  shprteniwg,  not  in  the  limb,  but  in  the  tendons;  that  the 
latter  would  not  gi\e  as  well  as  before,  but  tliis  shortening 
would  be  permanent;  and  that  there  would  be  a  perma- 
nent restriction  of  movement.  But  some  of  the  same  vnt- 
ness^a,  j^aid  that  these  muscles  or  tendons  would  become 
more  elastic  by  use;  that,  with  use  of  the  limb,  the  stiff- 
ness w^uld  disappear,  to  some  extent;  that  only  ex- 
treme power  to  move  would  be  affected;  that,  for  ordinary 
labor. and  things  of  that  kind,  the  limb  would  be  just  as 
good  as  normal;  that  there  should  be  no  limp,  be(*tmse 
ordinary  motion  and  walking  would  not  be  interfered 
with;  that  while,  in  walking,  leaning,  or  bending,  there 
would  be  an  interference,  to  some  extent,  ordinary  walk 
ing  w(mld  not  be  interfered  with;  that,  in  about  a  year 
apd  a  half  or  two  years,  "it  ought  to  be  ('leareil  up"  so  that 
plaintiff  would  have  practically  the  same  power  he  had  be- 
fore that ;  and,  while  he  might  he  affected  in  running  a  foot 
race,  he  would  not  be  affected  in  ordinary  walk ;  that  plain- 
tiff would  have  a  very  useful  iimb,  as  goofl  as  an  ordinarv 
one  could  be  after  an  operation  of  this  kind,  and  would  be 
aJi>le  to  do  almost  any  kind  of  work  without  discomfort. 

It  may  be  fairly  said,  on  the  whole,  the  jury  could  find 
that  probably  there  would  always  be  some  limitation  of  mo^ 
tion.  The  me<lical  testimony  as  a  whole  tends  to  show  ven' 
strongly  that  there  has  been  a  good  union ;  that  there  is  iio 
interference  with  present  use  of  the  limb;  that  the  kneecap 
i»  joined  and  is  well;  that  the  injury  healed  nicely;  and 
that,  at  present,  there  is  no  pain ;  that  the  kneecap  performa 
substanUally  the  same  functions  as  l>efore  the  injury;  that, 
while  there  is,  at  present,  some  stiffness,  it  would  not  remain 
for  more  than  a  year,  or  until  absorption  becomes  effective: 
that  the  stiffness  will  disappear,  in  time,  to  some  extent  at 
least.  The  strongest  contrary  ])osition  is  that  the  ligament 
tissues  will  never  be  as  strong  as  bone  tissues,  and  will  be 
more  easily  fatigued. 


■K 
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The  fair  weight  of  the  testimony,  taking  Into  considera- 
tion that  there  is  always  a  difference  in  size  between  the  left 
and  right  kneecap,  is  that  the  knee  is  now  not  far  trom  nor- 
mal in  size,  although,  apparently,  the  left  knee  is  slightly 
larger  than  the  right  In  area.  The  jury  could  believe  the  in- 
jury was  originally  so  serious  as  to  necessitate  remaining  in 
the  hospital'  41  days  and  being  confined  in  bed  for  40  days ; 
that,  during  the  time  when  plaintiff  was  confined  to  his  bed, 
he  had  to  lie  on  his  back;  that  a  box  extension,  the  main 
feature  of  which  was  a  pail  of  sand,  weighing  20  or  30 
pounds,  was  swinging  on  his  left  leg;  that  sand  bags  on  each 
side  were  used  to  keep  his  leg  in  shape,  and  that  he  had  to 
stay  in  one  position,  because  of  this  weight  on*  his  leg;  and 
that  this  made  him  uncomfortable.  It  could  believe  that  he 
reached  his  home  on  Februai-A*  9th,  and  first  put  his  left 
foot  do^yn  about  two  months  after  that;  that,  when  he 
reached  home,  he  remained  in  bed  for  about  three  weeks, 
and  after  that,  walked  about  on  crutches;  that,  for  some 
six  weeks  after  reaching  home,  he  would  sit  up  for  only 
about  an  hour,  and  then  be  compelled  to  lie  down;  that, 
during  all  this  time,  his  wife  nursed  and  cared  for  hini  at 
night.  But  it  appears  that,  after  he  reache<l  home,  he  went 
to  the  office  of  his  doctor  at  least  twice  a  week,  after  he  was 
on  crutches. 

The  jury  could  find  that,  at  the  time  of  the  injury,  when 
plaintiff  was  first  lifted  up,  there  was  pain  in  the  knee. 
Plaintiff  says  that,  while  in  the  hospital,  this  knee  was  badly 
swollen  at  the  point  of  the  injury, — would  swell  when  he 
tried  to  bend  it ;  that  he  is  not  abl^  to  bend  it  very  far  yet ; 
that,  while  the  doctor  was  manipulating  the  knee  and  bend-  ^ 
ing  it,  awful  pain  was  suffered ;  that  he  still  suffers  pain ; 
and  two  of  his  medical  witnesses  say  he  will  probably  suffer 
pain  during  the  remainder  of  his  life,  especially  when  the  at- 
mosphere changes,  as  from  heat  to  cold,  or  dry  to  damp. 
Plaintiff  testifies  not  onh'  that  he  suffered  great  pain  during 
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the  40  days  he  was  bedfast,  and  all  the  time  he  was  in  the 
hospital,  but  that,  aftei*  he  reached  home,  he  conldn*t  rest. 
His  wife  says  that,  at  night,  she  bathed  his  knee  in  warm 
water,  and  he  could  not  rest,  and  that  he  suffered  in  this  way 
for  three  or  four  months,  after  returning  from  the  hospital. 
Plaintiff  adds  that,  at  times,  he  would  lie  all  night  without 
being  able  to  sleep ;  and  that,  for  two  or  three  months  after 
he  returned  home,  he  didn't  sleep  an  hour  in  the  night,  and 
can't  sleep  yet 

The  fair  effect  of  all  tlie  testimony  is  that  there  is  no 
present  pain  of  any  consequences  except  when  there  is  great 
heat  or  cold,  or  certain  changes  of  weather ;  and  that,  when 
these  changes  occur,  there  is  a  feeling  as  though  needles 
were  going  through  the  knee;  that  bad  weather  would  cause 
pain,  especially  if  thei*e  was  rough  going;  but  that  ordin- 
arily, and  as  to  light  work  and  smooth  walking,  plaintiff  is 
quite  comfortable. 

The  testimony  discloses  that  something  like  f312  is  the 
reasonable  value  of  medical  services  rendered  him.  It  is 
stated  in  the  petition  that  plaintiff  is  unable  to  state  the  rea- 
sonable value  of  the  expenses  incurred  for  nursing  and 
hospital  services. 

The  expectancy  of  plaintiff  is  something  over  30  years. 
But  that  is  material  only  to  the  extent  that  there  is  per- 
manent injury. 

Plaintiff  had  been  earning  |1.75  a  day.  He  tried  to 
work,  in  July,  at  cutting  weeds  with  a  scythe.  He  worked 
four  days,  and  had  to  stay  home  a  month,  before  he  went  to 
work  again.  This  time,  he  attempted  to  put  up  a  bmall 
'  bridge;  he  worked  eight  days,  and  then  went  home  and 
stayed ;  and  then  he  worked  five  days  at  sewer  work  in  Octo- 
ber, but  couldn't  stand  it;  and  has  done  no  work  since.  Be- 
fore he  went  to  work  for  defendant,  he  worked  on  bridges, 
earning  |2.25  for  eigbt  hours;  and  he  worked  at  this  sort 
of  work  every  summer  for  the  four  years  prior  to  his  injury. 
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Earlier  than  that,  he  nsed  to  work  in  a  roundhouse^  working 
there  two  winters,  at  |2.00  a  day.  Medical  testimony  claims 
that  his  ability  to  earn  at  manual  labor  in  the  future  would 
be  impaired,  in  occupations  like  manual  labor  requiring  that 
he  use  his  limb  a  great  deal. 

We  are  of  opinion  that,  on  careful  and  impartial  con- 
sideration of  all  the  evidence,  a  verdict  for  more  than  f4,000 
is  not  warranted.  It  is  ordered  that  the  judgment  be  re- 
duced to  that  sum,  costs  to  be  paid  by  appellant. — Modified 

« 

(md  affirmed. 

Prbston,  C.  J.,  Ladd,  Evans,  and  Stevens,  JJ.,  concur. 


Rex  M.  Rrtherpord,  Appellee,  v.  Knights  and  Ladies  of 

Security,  Appellant. 

APPEAL  AND  EBBOB:    Iaw  Of  Oase.    A  ruling,  on  appeal,  that 

1  the  evidence  was  suflQcient  to  carry  an  Issue  to  the  jury.  Is  con- 
clusive on  a  subsequent  appeal,  on  practically  the  same  record. 

TBIAL:    Inaccuracy  Cured  by  Other  Instruction.    An  inaccurate  in- 

2  struction  as  to  the  assessments  due  on  a  policy  of  insurance  may 
be  rendered  harmless,  in  view  of  the  real  issues,  by  construing 
the  instructions  as  a  whole. 

Appeal  from  Lucas  District  Court. — Francis  M.  Hunter, 

Judge. 

June  24,  1918. 

Action  upon  a  life  insurance  certificate.  Trial  to  a 
JU17,  and  a  verdict  and  judgment  for  plaintiff.  Defendant 
appeals. — Affirmed. 

Stuart  d  Stuart,  for  appellant. 

W.  W.  Bulman,  for  appellee. 

Preston^  G.  J. — 1.  This  case  has  been  before  us  before 
(177  Iowa  613).    The  principal  question  there,  as  here,  was 
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whetber  the  evide^uce  wqb  sufficieut  to  take  the  case  to  the 

jjiry  on  the  quest^ou  as  to  the  date  on  which 
'  moB Maiir.        the; certificate  was  delivered,  that  question 
.  j       '  •   beiMg  mateirial  on  the  question  of  payments. 

In  the  first  case,  there  was  a  directed  verdict  for  the  defend- 
ant; j^nd  on  the  appeal,  the  evidence  was  reviewed,  and  held 
sufficient  to  -take  the  case  to  the  jury.  On  remand,  the 
case  was  tried  to  a  jury,  and  a  verdict  was  returned  for 
plain  tilf.  Appellant  again  argues  the  sufficiency  of  the 
evidence.  There  was  some  additional  evidence  admitted  on 
the  second  trial  which  the  trial  court  had  excluded  on  the 

i 

fil'stj' wnich  exclusion  we  held  to  be  erroneous;  so  that,  for 
plaintiff,  there  was  at  least  some  more  evidence  on  the  last 
trial  than  on  the  first.  But  it  is  not  claimed  by  appellant, 
nor  can  it  be,  we  think,  that  the  evidence  is  materially  dif- 
ferent on  the  second  trial  than  on  the  first.  This  being  so, 
we  would  not  be  justified  in  again  reviewing  the  evidence. 
2.  Ajjpellant  complains  of  Instruction  No.  9.  The  de- 
fendant contended  that  the  party  to  whom  the  certificate 
was  issued  was  not  in  good  standing,  for  that  she  had  not 

paid. all  her  assessments;  while  the  plaintiff 
2.  Trial:  inac-        contended   that    all    assessments   had   been 

curacy   cured 

by  other  in-        paid,    the   Contention    being,    in    substance, 

that  a  payment  had  been  made  in  advance, 
which,  if  properly  accounted  for^  would  pay  the  assessment 
which  defendant  contended  had  not  been  paid.  A  more  de- 
tailed statement  of  the  sitimtion  will  be  found  in  the  for- 
mer opinion. 

The  question  turned,  to  a  considerable  extent,  upon  the 
time  when  the  policy  was  delivered,  defendant  contending* 
that  it  was  delivered  in  February,  while  plaintiff  contended 
that  it  was  delivered  in  March.  A  determination  of  this 
question,  and  taking  into  account  the  payments  which 
were  tnade,  would^  show  that  deceased  was  in  arrears,  if 
the  payment  was  made  in  February ;.  but  if  it  was  made  iu 
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March,  as  contended  by  appellee,  she  would  be  in  good 
standing.  The  instiniction  bearing  upon  this  feature  of 
the  case  is  quite  lengthy,  and  we  shall  set  out  only  so  much 
thereof  as  bears  upon  the  objection  made  to  it  by  appel- 
lant.   It  reads,  in  part: 

*'Under  the  terms  and  conditions  of  the  contract  of 
insurance  between  Eva  M.  Retherford  and  the  defendant, 
she  was  to  pay,  or  there  was  to  be  paid  for  her,  to  the 
financier  of  the  defendant,  at  the  time  or  before  the  de- 
livery of  the  policy  to  her,  one  assessment  and  dues,  amount- 
ing to  85  cents,  for  the  month  in  which  the  policy  was  de- 
livered, and  thereafter,  on  or  before  the  last  day  of  each 
succeeding  month,  and  without  notice,  pay  the  sum  of  one 
assessment  and  dues,  amounting  to  85  cents,  to  the  flnan- 

m 

cier  of  the  defendant ;  and  the  assessment  and  dues  for  the 
month  of  September,  1914,  being  the  month  of  her  death, 
were  to  be  paid  before  the  policy  is  to  be  paid  to  the  bene- 
ficiary, the  plaintiff  in  this  action.  Now  you  are  instructed 
that  you  are  to  find  and  determine,  by  a  consideration  of 
all  of  the  evidence  before  you,  in  what  month,  February  or 
March,  1913,  the  policy  was  in  fact  delivered  to  her, — that 
is,  delivered  into  her  physical  possession,  or  that  of  her 
husband  for  her, — and  then  charge  her  with  one  monthly  as- 
sessment and  dues  for  each  month  thereafter^  down  to  and 
including  the  month  of  July,  1914.  After  so  doing,  give 
her  credit  for  the  payments  made,  and  thereby  determine 
whether  or  not  the  assessment  and  dues  for  the  month  of 
July,  1914,  were  or  were  not  paid;  for  if  an  overpayment, 
or  additional  payment,  was  made  in  March,  1913,  as  tes- 
tified by  the  plaintiff,  then  she  was  entitled  to  have  it 
credited  to  her  for  that  month,  July,  1914,  had  been  paid 
during  each  month  respectively." 

The  instruction  then  goes  on  to  say  that,  if  the  policy 
was  delivered  in  February,  and  the  first  assessment  and 
dues  were  paid  for  that  month,  and  only  one  payment  was 
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made  during  the  month  of  March,  and  that  such  payment 
was  for  the  assessment  and  dues  accrued  for  the  month  of 
March^  as  claimed  by  defendant,  then  deceased  was  not 
entitled  to  a  credit  for  an  advance  payment  of  the  asses^^ 
ment  and  dues  for  the  month  of  July;  that,  if  the  payment 
was  made  in  advance,  as  claimed  by  plaintiff,  then  the  ver- 
dict should  be  in  his  favor ;  and  that  plaintiff  did  not  claim 
that  the  payment  was  made  during  the  month  of  July,  but 
prior  thereto. 

Appellee  contends  that  the  objection  now  made  to  the 
instruction  is  different  from  the  exception  taken  at  the 
trial.  The  objection  now  made  is  that  the  jury  were  there- 
in told  that  they  were  to  And  and  determine  in  what  month, 
February  or  March,  the  policy  was  in  fact  delivered  to  her, 
and  then  charge  her  with  one  monthly  assessment  and  dues 
for  each  month  thereafter,  down  to  and  including  the  month 
of  July;  that  the  instruction  should  have  stated  that  one 
assessment  and  dues  must  be  paid  for  the  month  in  which 
the  certificate  was  delivered,  and  each  month  thereafter 
The  complaint  is  more  particularly  in  regard  to  the  use  of 
the  word  "thereafter."  The  exception  taken  at  the  trial 
was  as  follows: 

"The  defendant  excepts  to  Instruction  9,  for  the  reason 
that  the  court  tells  the  jury  therein,  as  a  matter  of  law, 
that,  if  two  payments  of  assessments  were  made  in  the 
month  of  March,  that  the  plaintiff  is  entitled  to  have  one  of 
said  assessments  credited  to  her  for  the  month  of  July, 
1914,  this  being  a  question  for  the  jury  to  determine  alone." 

The  thought  seems  to  have  been  that  the  court  assumed 
that  the  payment  was  made  either  in  February  or  March; 
but,  as  said,  that  was  the  contention  of  the  parties,  one  con- 
tending that  it  was  in  February,  and  the  other,  in  March. 
It  is  doubtful,  to  say  the  least,  whether  the  objection  now 
made  is  covered  by  the  exception  at  the  trial.  But,  how- 
ever this  may  be,  we  think  there  was  no  prejudicial  error. 
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The  question  for  the  jury  to  decide  was,  in  which  month,  Feb- 
ruary or  March,  the  policy  was  delivered ;  and  if  in  March, 
then  plaintiff  was  in  good  standing.  Special  interrogatories 
were  submitted  to  the  jury,  and  thereby  the  jury  found  that 
the  assessments  and  dues  maturing  in  July,  1914,  were  paid 
before  the  last  day  of  that  month,  and  found  specially  that 
they  were  paid  in  March,  as  contended  by  plaintiff. 

Other  instructions  were  given  which  have  a  bearing 
upon  this  subject.  Among  them  was  a  statement  by  the 
court  as  to  defendant's  claim  that  the  policy  and  constitu- 
tion of  defendant  provide  that,  before  delivering  the  policy 
to  insured,  a  financier  shall  collect  one  assessment  and  the 
local  dues  from  the  member  for  the  month  in  which  the 
policy  is  delivered,  and  thereafter  on  or  before  the  last  day 
of  each  succeeding  month ;  and  as  to  the  defendant's  claim 
that  insured  failed  to  pay  the  monthly  assessments  and 
dues  which  became  due  and  payable  on  the  policy  before 
the  last  day  of  the  calendar  month  of  July,  and  that,  be- 
cause of  such  failure  she  had  forfeited  her  rights,  etc.  The 
court  stated,  also,  plaintiff's  claim  that  she  had  paid  in  ad- 
vance, and  that  such  advance  payment  paid  the  assessment 
and  dues  which  became  due  in  July,  and  before  the  last 
day  of  that  month ;  also  stated  that  there  was  no  claim  made 
by  the  defendant  that  insured  was  not  in  good  standing  for 
any  other  reason  than  that  she  had  not  paid  the  assessment 
and  dues  maturing  on  the  la^  day  of  July ;  also  stated  that, 
if  they  were  paid  in  advance;  as  plaintiff  contended,  then 
she  was  in  good  standing;  and  then  told  the  jury,  in  an- 
other instruction,  that  it  was  for  them  to  determine,  under 
all  the  evidence  and  circumstances,  whether  insured  had 
paid,  or  there  was  paid  for  her,  in  advance,  the  assessonent 
which  became  due  in  July.  Taking  the  instructions  all  to- 
gether, we  think  the  matter  was  plainly  put  to  the  jury, 
and  tbat  they  were  not  and  could  not  have  been  misled  by 
anything  contained  in  Instruction  9. 
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For  the  reasons  given,  the  judgment  is — Affirmed, 
Ladd,  Evaxs,  and  I5alixger,  JJ.,  concur. 


F.  C.  Sears  et  al..  Appellees,  v.  City  of  Maqioketa  et  al.. 

Appellants. 

EIiECTIONS:     *' Electors'* — Women     Voters — Bonds.       The     term 

1  "elector,"  unqualified  and  unexplained,  moans  a  constitutional 
elector.     A  constitutional  elector  is  a  male  person.     Therefore. 

'  when  a  statute  requires  "a  w,ajority  of  all  electors  rioting,''  as  a 
condition  to  the  issuance  of  bonds,  it  means  the  same  as  though 
the  statute  had  omitted  "elector"  and  used  the  terms  "male 
voters,"  c't^cn  though  women  arc  permitted  to  vote  on  such  bond 
issue.  So  held  under  Sec.  1306-e,  Code  Supp.,  1913,  providing  for 
bond  issues  for  specified  public  utility  purposes. 

STATUTES:     Unreasonableness.     The  plea  of  unreasonableness  can 

2  have  no  weight  on  the  construction  of  a  valid,  unambiguous 
statute.  So  held  where  statutes  authorized  women  to  vote  on 
bond  issues,  but  provided,  in  effect,  that  their  favorable  vote 
might  not  be  considered  in  determining  whether  the  proposal 
h^d  received  the  required  favorable  vote.  (Sec.  1306-e.  Code 
Supp.,  1913.) 

Appeal  from  Jackffon  District  Court. — A.  J.  Hot  se.  Judge. 

March  12,  1918. 

l^:uEAiux(i   Denied  Jtxe  24,  191S. 

The  district  court  enjoined  the  city  of  Maquoketa  from 
iKsuing  bonds  to  secure  funds  with  which  to  construct  w 
light  plant.     Hence  this  appeal. — Affirmed. 

D.  T,  Bauman  and  Clark  d-  Bi/ers,  for  appellants. 

F,  D.  Kelsey  and  Barnes,  ChamherJain  d  Hanzlik,  for 
appellees. 

Salinger,  .1. — T.  The  issuance  of  these  bonds  was 
rightly  restrained,  unless  the  proposal  to  issue  had  the  sup- 
port of  such  a  roajoritj'  as  Section   1306-e,  Code  Supple- 
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nient,    1913,    requires.     The   vote   in   favor 

1-  S^cSJrir"*         »"U8t  be:  (a)  "A  majority  of  all  the  electors 

bSSSSf  ^***«"-    voting  at  Ruch  elec^tion;"   (b)    it    must    be 

larger  than  half  of  the  vote  at  the  last  pre- 
ceding nninioipal  election.  Women  were  authorized  to  vote 
upon  this  bond  issue..  Section  1131,  Code.  If  the  favor- 
able votes  cast  by  them  may  be  counted  in  determining 
whether  the  proposition  had  the  majority  required  by  Sec- 
tion 1306-e,  then  it  had  such  majority;  otherwise  not.  The 
exact  question  is.  Has  the  legislature  declared  that,  though 
tire  women  were  authorized  to  vote,  their  favorable  vote  may 
not  be  (considered  in  determining  whether  the  proposal  has 
received  the  statutory  majority?  Was  '"electors"  intended 
to  mean  male  voters?  Assuming,  for  the  sake  of  argument, 
•that  it  is  illogical  to  permit  one  to  vote  and  to  exclude  him 
from  consideration  on  the  question  of  whether  a  majority 
supports  the  proposition  he  has  voted  on,  yet  the  legislature 
has  power  to  do  illogical  things,  and  the  cure  lies  with  the 
legislature,  and  not  the  courts.  The  mayor  has  a  right  to 
vote  in  some  cases.  Yet  it  is  settled  his  vote  may  not  be 
Counted  in  determining  whether  some  proposition  he  has  sup- 
ported has  a  required  majority  of  the  council.  As  the  legis- 
lature has  the  power  to  permit  women  to  vote  on  whether 
bonds  shall  be  issued,  and  also  the  power  to  exclude  them 
from  the  privilege,  of  course  it  has  power  to  grant  the  privi- 
l^e  and  to  put  limitations  upon  the  privilege.  It  follows, 
therefore,  that  it  may  authorize  women  to  vote  on  this  ques- 
tion, and  provide  at  the  same  time  that  their  supporting  vote 
may  not  be  counted  in  determining  whether  there  is  a  re- 
quired majority.  And  the  fact  that  the  right  to  vote  on  bond 
issues  has  been  validly  granted  them  does  not  make  women 
"electors."  McEvoy  v.  Christensen,  178  Iowa  1180.  On  the 
other  hand,  while  the  legislature  has  no  power  to  make 
women  electors,  it  can  empower  them  to  vote  on  bond  is- 
sues, and  can  provide  that  the  issue  is  authorized  if  it  has 

Vol.  183  lA.— 70 
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a  majority  made  up  of  the  favorable  votes  of  both  men  and 
women.  And  it  may  be  conceded  that,  though  the  statute, 
in  terms,  requires  a  majority  of  the  electors  voting,  this 
does  not  necessarily  exclude  that  **elector"  is  used  as  a 
synonym  of  "person  authorized  to  vote  thereat."  Finally, 
the  question  is,  In  what  sense  did  the  statute  use  the  word 
"electors?" 

If  it  be  utterly  against  reason  that  the  word  was  used 
in  the  sense  of  "male  voter,"  that  fact  will  give  powerful 
support  to  the  claim  that  it  was  not  used  in  that  sense.    Is 

there    such    unreasonableness?    We    think 

"'  ^a^^naSfenew'    "*^^-     *^*  ^^^  municipal  elections  which  are 

made  the  standard  of  measurement,  men 
aloi^e  vote.  At  the  election  in  review,  both  men  and  women 
vote.  It  can  fairly  be  said  the  legislature  had  in  mind  that 
the  comparison  should  be  made  upon  a  count  of  the  male 
votes  supporting  the  bond  issue,  because  otherwise  there 
would  be  a  limitation  which  usually  would  be  no  limita- 
tion. That  is  to  say,  a  requirement  that  a  bond  issue  should 
have  more  than  the  equal  of  half  the  votes  cast  by  males 
alone  will  be  too  easily  met  by  the  favorable  vote  at  an 
election  at  which  the  total  vote  cast  would  naturally  be 
much  larger  than  that  at  an  election  at  which  only  men 
might  vote.  In  fewer  words,  we  think  the  legislature  in* 
tended  that  the  comparison  should  be  made  by  measuring 
male  votes  with  male  votes. 

Utter  unreasonableness  being  disposed  of,  other  canons 
of  construction  must  be  considered.  Words  are  to  be  given 
their  accepted  meaning  in  the  lav.  An  elector  is  one  who 
has  the  general  right  to  vote  and  the  right  to  vote  for  pub- 
lic oflScers.    Bouvier*s  Dictionary. 

In  McEvoy  v.  Christensen,  178  Iowa  1180,  we  quote 
with  approval  the  language  of  O'Flaherti/  t).  Citif  of  Bridge- 
port, 64  Conn.  159  (29  Atl.  466),  that: 

^*The  Constitution  has  given  to  the  word  ^elector'  a  pre- 
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else  technical  meaning^  and  it  is  ordinarily  used  in  our 
legislation  with  that  meaning  only.  An  'elector'  is  a  per- 
son possessing  the  qualifications  fixed  by  the  Gonstitution, 
and  duly  admitted  to  the  privileges  secured  and  in  the  man- 
ner prescribed  by  that  instrument." 

And  we  say  the  same  view  is  expressed  in  a  large  num- 
ber of  cases,  which  we  cite,  and  which  includes  Coggeshall 
V,  City  of  Des  Moines,  138  Iowa  730. 

It  is  said  in  McEvoy's  case: 

*  Whenever  the  legislature  employs  the  word  'elector,' 
without  qualification  or  explanation,  the  word  may  be  as- 
sumed to  have  reference  to  persons  authorized  by  the  Con- 
stitution to  exercise  the  elective  franchise." 

The  statute  invoked  here  uses  the  word  without  any 
qualification,  except  that  it  excludes  electors  who  did  not 
vote  on  the  proposition  involved. 

Cases  like  Younker  v.  Susong,  173  Iowa  663,  have  no 
applicability.  They  merely  hold  that  Section  1131  of  the 
Code  authorizes  women  to  vote  on  certain  propositions.  But 
that  statute  does  not  contain  the  word  "electors."  And  we 
have  settled  that,  therefore,  it  does  not  purport  to  "declare 
women  electors."  McEvoy  v,  Christensen,  178  Iowa  1180. 
And  in  Coggeshall  v.  City  of  Des  Moines^  138  Iowa  730,  it 
is  expressly  declared  that  the  right  to  express  a  preference 
on  enumerated  questions  "does  not  create  of  her  an  elector." 

We  are  of  opinion  that  the  legislature,  in  requiring  a 
majority  of  electors  equal  to  the  majority  at  the  last  preced- 
ing municipal  election,  had  in  mind  that  the  majority  at  said 
last  election  was  a  majority  of  tHe  votes  cast  by  male  voters 
only;  that  it  used  the  word  "elector"  advisedly,  because  it 
did  not  desire  a  majority  made  up  of  male  votes  only,  to 
be  equalled  by  a  majority  made  up  of  the  votes  of  both  male 
and  women  voters;  that  it  employed  the  word  "elector"  in 
its  accepted  law  meaning,  and  thereby  excluded  women,  for 
they  are  not  authorized  to  participate  in  any  voting  which 
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might  not  be  done  by  non-ele<?tor8.  We  think  that  McEvoy  v. 
Chinstensen,  178  Towa  1180,  and  the  cases  therein  cited,  con- 
trol us,  and  compel  us  to  hold  that  the  bond  issue  here  did  not 
have  the  majority  demanded  by  the  law.  It  follows  that  en- 
joining the  issue  was  right,  and  must  be — Affirmed. 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


John  L.  Singleton,  Appellant,  v.  National  Land  Company, 

Appellee. 

JUDQMENT:     Parties    Concluded — ^Withdrawal   Without    Prejudice. 

1  A  decree  which  quiets  title  against  all  defendants,  yet  later  dis- 
tinctly specifies  those  against  whom  title  is  quieted,  is  not  con- 
clusiye  on  a  defendant  not  specifically  mentioned  in  the  decree, 
especially  when  the  record  shows  a  dismissal,  without  prejudice, 
at  a  later  date,  and  prior  to  any  Joinder  of  issue  thereon,  of  the 
answer  and  cross-petition  of  said  latter  defendant. 

HOMESTEAD:     Sales   hy   Quardian — Validity.     A   guardian's   sale 

2  and  deed  of  a  homestead  belonging  to  an  insane  wife,  for  debts 
neither  antedating  the  acquisition  and  occupancy  of  the  home- 
stead nor  created  by  the  husband  or  wife,  are  a  nullity.  Bspe- 
cially  is  this  true  when  the  husband  is  not  made  a  party  to  the 
proceedings  leading  up  to  and  culminating  in  the  sale  and  deed, 
and  does  not  Join  in  said  deed  with  said  guardian.  (Sees.  2974, 
2976,  3166,  CJode,  1897.) 

HOMESTEAD:     Sales  by  Quardian — ^Husband  Joining  in  Deed.    Con- 

3  ceding,  arguetido,  that  a  guardian  may,  under  Section  3225,  Code. 
1897,  validly  sell  the  homestead,  to  which  an  insane  wife  has 
title,  yet  such  deed  is  of  no  validity  unless  the  husband  Joins 
therein.     (Sec.  2974,  Code,  1897.) 

QUARDIAN  AND  WAED:     VaUdlty— Limitation  of  Actions.     The 

4  five-year  limitation  for  questioning  the  validity  of  a  guardian's 
sale  and  deed  does  not  apply  to  a  deed  which  is  absolutely  void. 

HOMESTEAD:     Abandonment  by  Husband.    The  act  of  a  husband 

5  in  neither  residing  in  nor  giving  any  attention  to  a  homestead 
for  four  years  after  he  knew  that  the  title,  standing  in  the  name 

r 

of  the  wife,  had  been  quieted  against  her,  works  a  complete 
abandonment  of  the  homestead  by  him,  even  though  the  decree 
quieting  title  might  have  been  defeated  by  proper  contest. 
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Appeal  from  Lee  District  Court. — Henry  Bank^  Jr.,  Judge. 

April  1,  1918. 

Rehearing  Denied  June  24',  1918. 

Action  to  recover  possession  of  certain  lots  alleged  to 
constitute  a  homestead,  and  recover  renta  and  profits  ac- 
crued. On  hearing,  the  petition  was  dismissed.  The  plain- 
tiff appeals. — Affirmed. 

Bernard  A,  Dolan,  for  appellant. 

U.  I.  Sawyer,  J,  0.  Boyd,  and  Craig  d  Sprowls,  for 
appellee. 

Ladd,  J. — Azubah  Fassett  acquired,  under  the  will  of 
Rosilla  Height,  the  front  50  feet  of  Lots  7,  8,  and  9,  in 
Block  G  in  the  city  of  Keokuk.     Thereafter,  on  September 

14,    1896,   she   married   the  plaintiff,   John 
'  parties  concind-  L.  Singleton,  and  within  a  year  a  son,  Paul 

ed '.  with* 

drawai  with-       T.,  was  bom  to  them.    In  1899,  Mrs.  Single- 
out  prejudice. 

ton  was  adjudged  insane,  and  committed  to 
the  hospital  for  the  insane  at  Mount  Pleasant,  where  she 
has  been  ever  since.  Up  to  this  time,  they  had  occupied 
the  described  premises  as  their  homestead,  and  plaintiff  con- 
tinued such  occupancy,  with  his  son,  for  about  a  year  and 
a  half  thereafter.  In  1902,  he  made  an  oral  agreement  with 
Mary  Getz,  by  the  terms  of  which  she  was  to  care  for  the 
son,  collect  rent  on  the  said  premises,  which  was  then  f  13 
per  month,  and,  out  of  such  rent,  to  receive  JS  per  month 
as  compensation  for  the  care  of  the  child.  Since  then, 
Singleton  has  not  occupied  the  premises,  has  seen  little  of 
his  son,  and  has  contributed  nothing  towards  his  support. 
On  May  20,  1905,  Mary  Getz,  on  her  own  application,  was 
duly  appointed  guardian  of  Mrs.  Singleton.  Subsequently, 
and  on  May  22,  1908,  as  such  guardian,  she  applied  for  an 
order  authorizing  her  to  sell  the  premises.     The  ward  was 


1110  .S1NGI.BT0N  V.  National  Land  Co.     [183  Iowa 

duly  notified,  and  a  guardian  ad  litem  was  appointed,  who 
filed  answer.  No  notice  was  served  on  Singleton.  The  sale 
was  ordered,  the  premises  duly  appraised,  and  the  sale  ne- 
gotiated to  Alice  ]Sf.  Walker;  and,  on  report  of  the  same, 
with  the  conveyance  thereof  to  her,  approved  by  the  court. 
No  debts  antedating  occupancy  of  the  premises  as  a  home- 
stead of  either  Mrs.  Singleton  or  her  husband  existed,  nor 
had  any  of  those  for  which  the  sale  was  made  been  created 
by  her  or  her  husband.  After  the  execution  of  the  guard- 
ian's deed,  January  27,  1909,  grantee  therein  began  suit  to 
quiet  titl^  to  the  premises,  naming  several  parties  as  de- 
fendants. Mrs.  Singleton  was  served  with  original  notice 
in  the  manner  required  by  law,  and  a  guardian  ad  litem 
appointed.  Said  guardian  filed  answer,  as  did  also  Mary 
Getz,  as  guardian.  The  plaintiff  herein,  on  March  17,  1909, 
filed  an  answer  and  cross-petition.  This  was  afterwards 
witl^drawn,  and  a  decree  was  entered,  quieting  title  in  Mrs. 
Walker. 

In  this  suit,  John  L.  Singleton,  with  whom  Mrs.  Sin- 
gleton joins,  by  way  of  petition  of  intervention  filed  by 
him  as  l;Ler  present  guardian  (Mary  Getz  having  been  dis- 
charged as  such),  seeks  to  have  the  conveyance  from  Mary 
Getz,  as  guardian,  set  aside  and  cancelled,  as  null  and  void, 
and,  notwithstanding  the  decree  quieting  title,  that  he  be 
put  in  possession,  and  recover  the  rents  accruing  during 
the  five  years  preceding  the  filing  of  his  petition.  The  de- 
fendant relies  on  the  judgments  mentioned. 

I.  The  contention  that  plaintiff  was  estopped  by  the  de- 
cree quieting  title  may  first  be  disposed  of.  In  the  caption 
of  the  petition  filed  by  Alice  M.  Walker,  January  27,  1914, 
praying  that  title  be  quieted  in  her,  the  name  ^'John  Sin- 
gleton" appears,  as  one  of  the  defendants.  On  March  17th, 
following,  he  filed  an  answer  and  cross-petition,  raising  all 
questions  now  involved.    A  decree  was  entered  on  the  26th 
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of  the  same  month,  with  Singleton's  name  omitted  from  the 
caption,  in  vords  following: 

"Now  on  this  day,  this  cause  coming  on  for  hearing,  the. 
plaintiff  appearing  by  John  E.  Craig,  her  attorney,  and  the 
defendant,  Azubah  Singleton,  appearing  by  Rice  H.  Bell, 
the  duly  appointed  guardian,  ad  litem  of  said  Azubah  Hln- 
gleton,  insane,  and  having  filed  her  answer,  and  Mary  GetZi, 
guardian  of  Azubah  Singleton,  also  appearing,  by  John  E. 
Craig,  her  attorney,  and  the  matter  having  been,  submitted 
to  the  court  upon  the  pleadings  in  said  cause  and  the  ad- 
missions of  said  guardian,  and  the  court  having  heard  the 
evidence  and  being  fully  advised  in  the  premises,  finds  that 
the  allegations  of  the  plaintiff's  petition  are  true,  and  that 
the  said  guardian,  Mary  Getz,  did,  on  the  7th  day  of  No- 
vember, 1908,  execute  a  guardian's  deed  to  the  said  proper- 
ty on  the  said  date,  and  that  the  said  deed  was  duly  ap- 
proved by  the  court,  and  recorded  in  the  records  of  Lee 
County,  Iowa,  of  Keokuk,  in  Book  12,  Page  423.  [Her(5 
follows  identification  of  property  and  finding  as  to  owner- 
ship.] It  is  therefore  ordered,  adjudged,  and  decreed  that 
the  plaintiff,  Alice  M.  Walker,  is  the  absolute  and  unquali- 
fied owner  of  the  frt.  50  ft.  of  Lots  7,  8,  and  9,  in  Block  6, 
city  of  Keokuk,  and  her  title  and  the  estate  in  same  is  here- 
by established  against  the  adverse  claim  of  all  the  defend- 
ants to  this  suit,  and  that  th^  claims  of  Azubah  Singleton, 
insane,  Zuba  Singleton,  Mary  Getz,  Guardian  of  Azubah 
Singleton,  insane,  defendants,  are  both  jointly  and  several- 
ly barred  and  forever  stopped  from  having  or  claiming  any 
right  or  title  adverse  to  the  plaintiff  in  or  to  said  property. 
And  that  plaintiff  have  and  recover  of  the  defendants  the 
costs,"  etc. 

In  the  caption  of  the  original  draft  of  the  decree,  duly 
signed  by  the  trial  judge,  lines  were  drawn  through  the 
name  John  L.  Singleton,  appearing  as  one  of  the  defend- 
ants.    On  the  30th  day  of  March,  four  days  later,  Mrs. 
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Walker  filed  a  demurrer  to  the  answer  of  Singleton,  on  the 
ground  that  he  was  without  capacity  (interest)  to  sue,  inas- 
much as  title  was  in  his  wife.  This  entry  appears,  as  of 
September  22,  1909: 

"Now  on  this  day,  this  cause  coming  on  for  hearing, 
the  plaintiff  appeared  by  John  E.  Craig,  her  attorney,  and 
the  defendant  John  Singleton  appearing  by  John  P.  Hom- 
ish,  his  attorney,  and  the  said  attorney  withdraws  his  an- 
swer, and  dismisses  the  cross-|jetition  filed  by  said  John  Sin- 
gleton, without  prejudice." 

It  will  be  noted  that  the  appearances  for  the  parties; 
other  than  Singleton  are  recited  in  the  det^ree,  as  are  also 
their  pleadings,  but  his  answer  and  cross-petition  are  not 
alluded  to;  and,  though  it  is  recited  that  plaintiff's  title  in 
the  estate  is  established  adverse  to  the  claims  of  all  the  de- 
fendants to  the  suit,  this  is  followed  by  the  w^orkis  "and 
that  the  claims  of  Azubah  Singleton,  insane,  Zuba  Single- 
ton, Mary  Getz,  guardian  of  Azubah  Singleton,  insane,  de- 
fendants, are  both  jointly  and  severally  barred  and  forever 
estopped  from  having  or  claiming  any  right  or  title  adverse 
to  the  plaintiff  in  or  to  said  property."  In  other  words, 
though  the  recitfil  is  that  the  decree  is  against  "all  defend- 
ants," this  is  immediately  followed  by  an  enumeration  of  the 
particular  defendants  intended.  That  the  decree  was  leveled 
against  such  defendants  only,  further  appears  from  the  cir- 
cumstance that  Singleton's  name  was  erased  from  the  cap- 
tion, and,  though  all  other  defendants  are  named  therein, 
his  name  does  not  appear.  Add  to  this  that  issue  had  not 
been  joined  on  his  answer  and  cross-petition,  and  the  rec- 
ord is  all  but  conclusive  that  he  was  not  included  in  the 
decree  entered.  This  was  the  conclusion  of  the  plaintiff, 
else  she  would  not  thereafter  have  lodged  a  demurrer  against 
the  answer  and  cross-petition.  When  the  decree  is  read  in 
connection  with  the  record  of  the  cause,  there  remains  little 
or  no  doubt  as  to  the  construction  which  should  be  put  up- 
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on  it.  We  are  satisfied  that  the  decree  was  not  intended  to 
and  did  not  quiet  the  title  against  the  plaintiff  herein,  John 
L.  Singleton.  See  Banning  v,  Sahin,  41  Minn.  477  (43  N. 
W.  329). 

IF.  Nor  do  we  regard  the  judgment  of  the  court,  or- 
dering the  guardian,  Man-  Getz,  as  such,  to  sell  the  prop- 
erty, or  her  deed  to  Mrs.  Walker,  as  of  any  validity.    Sec- 
tion 2974  of  the  Code  declares  that: 
"*  siies*^  b^*^^^ '  '^^  conveyance  or  incumbrance  of  or 

^atfdity^*  Contract  to  convey  or  incumber  the  home- 

stead, if  the  owner  is  married,  is  valid,  un- 
less the  husband  and  wife  join  in  the  execution  of  the  same 
joint  instrument,  whether  tlie  homestead  is  exclusively  the 
subject  of  the  contract  or  not,  but  such  contracts  may  be 
enforced  as  to  real  estate  other  than  the  homestead  at  the 
option  of  the  purchaser  or  incumbrancer." 

Section  2976  of  the  Code  provides  that: 

*'The  homestead  may  be  sold  on  execution  for  debts 
contracted  prior  to  its  acquisition,  but  in  such  case  it  shall 
not  be  sold  except  to  supply  any  deficiency  remaining  after 
exhausting  tlie  other  property  of  the  debtor  liable  to  execu- 
tion. It  nmy  also  be  sold  for  debts  created  by  written  con- 
tract, executed  by  the  persons  having  the  power  to  convey, 
and  expressly  stipulating  that  it  is  liable  therefor,  but 
then  only  for  a  deficiency  remaining  after  exhausting  all 
other  property  pledged  by  the  same  contract  for  the  pay- 
ment of  the  debt." 

'^Section  3166.  Neither  husband  nor  wife  can  remove 
the  other  nor  the  children  from  the  homestead  without  the 
consent  of  the  other,  and  if  the  husband  abandons  the  wife 
she  is  entitled  to  the  custody  of  the  minor  children,  unless 
the  district  court,  upon  application  for  that  purpose,  shall 
otherwise  direct." 

Neither  the  wife  nor  the  husband  can,  by  any  separate 
act,  affect  the  homestead  rights  of  the  other,  and  thereby 
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change  the  homestead  character  of  the  property.  When 
the  right  of  lioniestead  has  once  attached  to  the  property, 
it  can  be  relinquished  or  divested  only  by  a  joint  convey- 
ance,  or  by  the  abandonment  by  both  husband  and  wife. 
hunt  V,  Neelei/y  G7  Iowa  97.  Mrs.  t^ingleton,  having  he- 
come  insane,  could  not  join  in  a  deed.  Ale^tander  v,  Ven- 
nam,  01  Iowa  IGO.  Nor  was  she  able  to  consent  to  any- 
thing. It  was  not  of  her  volition  that  she  left  the  home- 
stead for  ihe  hospital  for  the  insane,  and  it  cannot  be  said 
that  she  ever  consented  to  her  removal  from  the  homestead, 
under  Bection  3166,  quoted  above.  Nor  is  anyone  else  au- 
thorized to  speak  for  her. 

In  RatcUff  v.  Davis,  64  Iowa  467,  the  guardian  of  an 
insane  widow,  alleging  that  she  was  indebted  to  the  county 
for  the  exi)ense  of  her  care  in  the  hospital  for  the  insane, 
sought  to  have  her  share  in  160  acres  of  land,  left  by  her 
husband,  set  apart,  so  as  not  to  include  the  homestead,  and 
with  reference  thereto,  the  court  said: 

"It  is  claimed  by  her  guardian  that,  because  she  is 
incapable  of  making  her  wishes  known,  his  preference  shall 
be  substituted  for  hers,  and  that  he  can  waive  the  statutory 
provisions.  We  do  not  think  he  has  any  power  to  do  so, 
because,  as  it  api)ears  to  us,  the  right  is  a  personal  one, 
and,  if  not  exercised  for  any  reason,  even  though  it.  be  her 
incapacity  to  do  so,  no  other  person  can  act  in  that  behalf 
in  her  stead." 

Mrs.  Singleton  has  never,  by  her  own  volition,  yielded 
her  interest  in  and  claim  to  the  property  as  her"  homestead. 
Her  right  is  guarded  by  the  law  against  alienation  through 
any  act  of  the  husband,  and  may  not  be  wrested  from  her 
otherwise  than  through  some  voluntary  act  on  her  part. 
Realty  is  endowed  with  the  homestead  character  in  the  in- 
terest and  for  the  benefit  of  the  family;  and,  so  long  as  it 
retains  that  character,  it  is  not  perceived  on  what  theory 
either  husband  ^or  wife  may  be  denied  its  enjoyment,  so 
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long  as  such  character  is  retained.  Thus  it  is  utterly  im> 
possible  for  either  husband  or  wife,  by  absenting  himself,  to 
divest  the  homestead  character  of  the  premises,  in  the  ab- 
sence of  some  act  on  the  part  of  the  other  inconsistent  with 
the  retention  of  the  property  as  a  homestead.  In  Panton  v, 
Manley,  4  111.  App.  210,  doubt  was  expressed  whether  a 
husband  could  abandon  the  homestead,  as  against  the  wife. 
It  was  said  in  some  early  Kansas  cases  that  ^'nothing  that 
he  alone  can  do  or  suffer  to  be  done  can  cast  thb  slightest 
cloud  upon  the  title  of  the  homestead."  Morris  v.  Ward, 
5  Kan.  239,  241.  See,  also,  Coughlin  v:  Coughlin,  26  Kauw 
116.  And  in  Withers  v.  Love,  72  Kan.  140  (3  L.  R.  A.  [K 
S.]  514),  the  court  concluded  that: 

^^The  acts  which  it  is  claimed  amount  to  equitable  es- 
toppel were  those  of  the  husband  alone.  We  therefore 
hold  that  nothing  he  did  or  suffered  to  be  done  while  his 
wife  was  alive  cast  any  cloud  upon  the  title  to  the  home- 
stead, or  could  estop  either  her  or  him  from  claiming  this 
land  as  the  homestead  during  her  lifetime."    •  ' 

If  the  homestead  may  not,  as  such,  be  lost  save  through 
a  joint  alienation  by  deed,  in  accordance  with  Section  2974, 
and  neither  the  husband  nor  wife  may  be  forced  therefrom, 
in  violation  of  Section  3166,  and  it  cannot  be  effectually 
abandoned  bv  either  husband  or  wife  unless  the  other  also 
abandons  the  same,  it  necessarily  follows  that,  pending  the 
insanity  of  either,  the  premises  may  not  lose  their  charac- 
ter as  a  homestead;  for  she,  the  insane  spouse,  is  without 
capacity  to  join  in  a  conveyance  of  the  homestead,  or  to  as- 
sent to  removal  therefrom.  Whatever  the  sane  spouse  may 
do,  it  continues  to  be  the  homestead  of  the  family.  The 
husband  and  wife  are  entitled  to  but  one  homestead,  and 
the  sane  spouse  may  not  acquire  another  while  that  con- 
tinues. While  the  property  continues  the  homestead,  then, 
the  insane  spouse  will  not  be  estopped  from  asserting  his 
right  thereto,  as  such,  by  any  act  or  conduct  on  the  part  of 
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the  sane  spouse;  nor  are  we  able  to  perceive  on  what  the- 
ory the  latter  may  estop  himself  from  asserting  his  right  to 
the  premises  as  a  homestead,  at  any  time  during  the  life 
of  the  insane  spouse.  The  sane  spouse  may  not  alienate  or 
incumber  it,  or  subject  it  to  any  chaise;  and,  as  it  is  set 
apart  by  the  law  for  the  benefit  of  the  family,  he  may  re- 
turn and  resume  his  residence  there  at  any  time  so  long 
as  its  homestead  character  exists.  In  other  words,  the 
homestead  character  of  property  may  not  be  lost  save  by 
the  concurrence  in  some  manner  of  husband  and  wife;  and 
as,  without  this,  it  continues  for  the  benefit  of  both,  one 
may  not,  by  his  conduct,  estop  the  other  from  asserting  his 
right  thereto,  nor  even  estop  himself  from  asserting  his 
right  thereto  and  enjoyment  thereof  while  it  continues  a 
homestead.  This  was  the  view  taken  in  Withers  v.  Love 
supra,  where  the  court  remarked  that: 

"It  is  difficult  to  see  how  effect  can  be  given  to  the  con- 
stitutional provision  requiring  the  joint  consent  of  hus- 
band and  wife,  and  at  the  same  time  hold  that,  while  the 
wife  is  insane,  the  husband  can  either  separately  convey, 
or  by  acts  or  conduct  estop  the  wife  from  her  right  to  claim, 
the  homestead,  or  estop  himself  from  claiming  it  in  his  own 
right  while  she  is  living.  The  acts  of  estoppel  must  be 
such  as  will  estop  both.  (Laiv  v.  Butler,  44  Minn.  482,  47 
N.  W.  53,  9L.  R.  A.  856)." 

As  bearing  hereon,  see  Weatherington  v.  Smithy  77 
Neb.  363  (13  L.  R.  A.  [N.  S.]  430,  and  cases  cited  in  note) : 
NichoU  V.  Shearon,  49  Ark.  75  (4  S.  W.  167). 

III.  The  interest  of  Singleton  in  the  premises  in  con- 
troversy, and  his  right  thereto  as  his  homestead,  still  sub- 
sisted when  the  application  for  authority  to  sell  was  made 

by  Mary  Getz,  as  guardian;  but  no  notice 
Knies  by  was  servcd  on  him.    His  right  in  the  premi- 

hiisimuci  Join-  ses  was  higher  in  character  than  his  dis- 
tributive share,  being  more  in  the  nature  of 


Inp;  in  dood. 
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a  vested  right,  and  was  such  as  clothed  him  with  the  right 
to  redeem  the  property  at  tax  sale  (Adams  v,  Beale,  19  Iowa 
61) ;  entitled  him  to  notice  of  foreclosure  of  a  prenuptial 
mortgage,  if  such  there  had  Jbeen  [Chase  v,  Abbott,  20  Iowa 
154) ;  and  he  might  have  maintained  an  action  for  posses- 
sion, had  his  wife  yielded  same  on  contract  of  sale  in  which 
he  had  not  joined  (Boling  v,  Clark,  83  Iowa  481) .  His  right 
to  the  homestead  was  one  he  was  entitled  to  protect,  even 
by  negotiating  for  a  sheriff's  certificate  of  sale  (Byers  v. 
Johnson,  89  Iowa  278),  and  such  right  has  been  held  to  be 
within  the  protection  of  Section  51  of  the  Code.  It  has 
repeatedly  been  declared  to  be  permanent,  fixed,  and  sub- 
stantial, and  more  nearly  resembles  a  life  estate  than  any 
other,  differing  therefrom  in  the  manner  of  acquirement 
and  alienation,  and  possessing  some  of  the  characteristics 
of  a  joint  tenancy.  Sayers  v,  Childers,  112  Iowa  677. 
Surely,  his  right  in  the  homestead  was  such  as  that  he  must 
have  been  given  notice  and  afforded  an  opportunity  to  be 
heard,  before  being  deprived  thereof.  See  Millm  v.  White, 
134  Iowa  681.  Nor  is  there  anything  in  Section  3225  of 
the  Code  or  elsewhere,  authorizing  the*  conveyance  of  the 
homestead  otherwise  than  by  the  husband's  joining  in  the 
same  instrument;  and,  even  though  the  guardian  of  the 
wife  may  procure  an  order  authorizing  him  to  sell  the  in- 
sane wife's  property,  in  pursuance  of  Section  3225,  this 
merely  empowers  such  guardian  to  join  the  husband  in  the 
execution  of  the  same  joint  instrument,  in  accordance  with 
Section  2974  of  the  Code.  No  notice  was  served  on  Single- 
ton, nor  did  he  join  in  the  execution  of  the  deed  to  Mrs. 
Walker;  and  we  entertain  no  doubt  in  reaching  the  con- 
clusion that  the  conveyance  was  of  no  validity,  and  that 
the  grantee  therein  acquired  no  title.  Way  v,  Scott.  118 
Iowa  197.     See  Flege  v.  Garvey,  47  Cal.  371. 

IV.  The  deed  being  void,  the  statute  saying  that  no  per- 
son may  question  the  validity  of  guardian's  sale  after  five 
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years  is  not  applicable.    Rankin  v.  Miller ,  43  Iowa  11. 

V.  Had   a  proper  defense  been  inter- 
4.  euABoiAir  AND    poscd,  thc  result  must  have  been  different; 

ward:   valid-        '^ 

ity:  iimna-         but  this  fumishes  no   reason   for  not  ac- 
tion of  actions. 

cording  it  all  the  consideration  due  to  the 
final  adjudication  on  the  issues  involved.     She  was  served 

with  the  original  notice,  precisely  as  exacted 
'  aiMLndonmen^  by  statute.  A  guardian  ad  litem  was  duly 
^  "■  *°  •  appointed,  and  auswered,  as  did  the  regular 
guardian.  Decree  was  entered  as  prayed,  quieting  title  in 
Mrs.  Walker  as  against  Mrs.  Singleton.  This  necessarily 
terminated  her  claim  to  the  property.  As  seen,  this  decree 
was  entered  March  26,  1909.  On  September  23d  following, 
Singleton  withdrew  his  answer  and  cross-petition,  and  there- 
after asserted  no  right  to  nor  gave  attention  to  the  prop- 
erty until  he  filed  the  petition  in  this  case,  October  12, 
1913,  more  than  four  years  subsequent  to  receding  f rora  the 
issues  in  the  suit  to  quiet  title.  As  he  was  a  party  thereto, 
he  must  be  assumed  to  have  had  knowledge  that  title  had 
been  quieted  in  Mrs.  Walker  as  against  his  wife,  and  there- 
after^ during  all  this  time,  he  acquiesced  in  the  loss  of  her 
homestead  right  in  the  property  and  fee  therein,  and  his 
conduct  cannot  be  viewed  otherwise  than  as  an  abandon- 
ment of  all  claim  thereto  as  a  homestead.  The  decree  of 
the  trial  court  may  safely  be  planted  on  this  ground,  and 
it  is — Affirmed. 

Preston,  C.  J.,  Evans  and  Qaynor,  JJ.,  concur. 


Eva  R.  Snyder  et  al.,  Plaintiffs,  v.  W.  H.  Fahby,  Judge, 

Defendant. 

APPEAL  AND  EEBOR:     Correction  of  Jadgment^Oertioraxi  (?)  or 
1    Appeal  (?).     Beview  of  an  order  of  correction  of  a  judgment 
must  be  had  by  appeal,  and  not  by  certiorari,  unless  the  order 
of  correction  is  one  which  is  absolutely  void. 
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JTJDaMSKT:     Abatement   (7)   or  Bar   (?) — ^Ntmc  Pro  Tunc  Order. 

2  Lapse  of  time  is  no  obstacle  to  tbe  Jurisdiction  of  the  oourt,  as 
between  the  parties  to  a  judgment,  to  make  a  nunc  pro  tunc 
entry.  So  held  where  the  judgment  inadvertently  failed  to 
state  that  it  was  in  abatement^  and  not  In  bar. 

JUDOMEKT:    Nunc  Pro  Tunc  Order — Correctness.  A  judgment,  ap- 

3  parently  In  bar,  biit  shown  beyond  question  by  the  entire  record 
to  hate  been  in  abatement,  will,  as  between  the  immediate  par- 
ties, be  corrected  by  an  appropriate  nunc  pro  tunc  entry. 

Certiorari   from   Outhrie  District   Court, — ^W.   H.   Fahey, 

Judge. 

June  24,  1918. 

Certiorari  to  a  judge  of  the  district  court,  whereby  it 
is  sought  to  annul  an  order  entered  by  the  defendant  judge. 
The  order  was  one  of  correction  of  an  entry  of  his  court. — 
Affirmed, 

C.  A,  Rohbins  and  R,  O,  Garher,  for  plaintiffs. 

Weeks  d  Vincent,  for  defendant. 

Evans,  J. — The  record  involved  was  made  in  the  case 
of  Citizens  State  Bank  v,  Snyder.    This  was  a  forcible  en- 
trj^  and  detainer  suit,  brought  by  the  plaintiff  therein  be- 
fore a  justice  of  the  peace  in  Dallas  County, 
1,  Appeal  and        to  recover  the  possession  of  real  estate,  and 
ment°:°cer-^"^^"    transferred  to  the  district   court  of   said 
or^Avv^i\\n      county,  where  trial  was  had.     Defenses  in 

abatement  were  pleaded  in  such  action.  For 
the  purpose  of  this  proceeding,  it  may  be  deemed  also  that 
a  defense  in  bar  was  pleaded.  A  judgment  was  entered 
therein,  dismissing  the  petition.  The  judgment  entry  did 
not,  in  terms,  indicate  whether  the  judgment  was  in  bar  or 
in  abatement.  The  effect  of  this  omission  was  to  raise  a 
presumptidn  in  favor  of  the  bar.  The  plaintiff  therein  filed 
a  motion,  supported  by  a  showing,  asking  a  correction  of 
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the  record  so  that  the  judgment  entry  should  show,  in 
terms,  the  ground  of  the  dismissal.  The  showing  in  sup- 
port of  the  motion  was,  in  substance,  that  the  defenses  in 
abatement  were  the  only  ones  litigated,  and  the  only  ones 
to  which  evidence  was  adduced;  that,  in  fact,  the  ground 
of  the  dismissal  was  in  abatement;  and  that  such  ground 
was,  through  mistake  or  oversight,  omitted  from  the  judg- 
ment entry.  The  application  for  correction  came  on  for 
hearing,  both  parties  appearing,  before  the  same  judge  who 
entered  the  original  judgment,  and  who  is  now  defendant 
herein.  His  testimony  was  taken  and  incorporated  in  the 
record,  and  the  same  fully  sustained  the  claim  of  mistake 
in  the  judgment  entry.  It  was  accordingly  corrected,  so 
as  to  show  that  it  was  ba^ed  upon  the  defense  in  abatenient 
and  not  upon  the  defense  in  bar.  Though  the  plaintiff's 
application  for  a  correction  was  denominated  a  motion^  and 
puri)orted  to  be  supported  by  an  affidavit  which  reciteil  the 
facts,  the  parties  appear  to  have  treated  the  motion  and 
aflSdavit  together  as  a  pleading,  in  the  nature  of  a  j^etition, 
and  the  defendant  demurred  thereto  on  the  ground  that  it 
was  barred  by  the  statute  of  limitations,  in  that  it  was  not 
brought  within  one  year.  This  demurrer  being  overruled, 
the  defendant  answered,  and  again  pleaded  the  statute  of 
limitations.  The  defendant  therein  is  the  plaintiff  herein, 
and  seeks  here  to  annul  the  order  of  correction  of  the  rec- 
ord in  the  forcible  entry  and  detainer  suit. 

I.  The  defendant  herein  challenges  the  right  of  the 
plaintiff  herein  to  maintain  this  certiorari  proceeding,  be- 
cause she  had  plain,  speedy,  and  adequate  remedy  by  ap- 
peal. The  plaintiff^s  abstract  does  not  specifically  disclose 
what  particular  question  is  presented  to  us  for  review.  No 
reference  is  made  therein 'to  the  writ  of  certiorari,  nor  to 
the  affidavit  in  support  thereof,  nor  to  the  particular 
grounds  upon  which  the  issue  of  the  writ  was  demanded. 
All  this  is  left  to  inference.    That  the  plaintiff  had  a  right 
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to  appeal  from  the  order  of  correction  is  undeniable.  It 
is  by  this  coui-se  that  such  orders  have  heretofore  come  be- 
fore us  for  review.  No  case  is  cited  to  us  wherein  we  have 
heretofore  reviewed  such  an  order  on  certiorari.  That  the 
remedy  by  appeal  is,  ordinarily,  speedy  and  adequate,  seems 
also  undeniable.  The  order  in  question  was  entered  in  May, 
1917.  The  defendant  therein  (plaintiff  herein)  did  per- 
fect an  appeal  therefrom  to  this  court  on  June  1,  1917.  The 
cause  was  pending  in  this  court  on  such  appeal  until  De- 
cember 22,  1917,  when  the  appellant  therein  (plaintiff  here 
in)  dismissed  the  appeal,  being  then  in  default  for  failure 
to  file  abstract  within  the  statutory  time.  On  the  same 
day,  she  served  a  second  notice  of  appeal,  and  this  pur- 
ported appeal  was  also  dismissed,  a  month  later.  Some  time 
thereafter,  this  proceeding  was  begun.  The  appeal  tjlken 
on  June  first  would  have  come  on  for  submission,  in  ordi- 
nary course,  at  our  January,  1918,  term.  The  present  pro- 
ceeding was  not  instituted  until  after  that  time.  No  ques- 
tion is  presented  to  us  herein  which  could  not  have  been 
fully  considered  on  such  appeal. 

Unless  it  can  be  said,  therefore,  that  the  order  of  cor- 
rection by  the  district  court  was  without  jurisdiction,  in 
the  sense  that  it  was  wholly  void,  and  therefore  subject  to 
attack  by  any  procedure,  collateral  or  otherwise,  the  reme- 
dy for  its  review  was  by  appeal,  and  not  by  certiorari.  We 
proceed,  therefore,  to  the  question  of  jurisdiction. 

II.  Plaintiff  assumes  that  the  application  for  a  cor- 
rection of  the  record  below  rests  upon  Sections  4093  and 
4094  of  the  Code.    This  is  an  erroneous  assumption,  and 

undermines  the  plaintiff's  entire  argument. 

^*  abatemwQt  *  ( ?)     These  sectious  are  found  in  the  chapter  re- 

Mtfw%ro  tunc    lating  to  "Proceedings  to  Reverse,  Vacate 

or  Modify  Judgments  in  the  Trial  Courts." 
The  application  below  is  not  based  upon  any  mistake  or 
omission  on  the  part  of  the  clerk,  nor  upon  any  irregular- 
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ity  in  obtaining  the  judgment ;  nor  was  it  an  application  to 
"reverse,  vacate  or  modify"  the  judgment.  The  application 
in  question  invoked  a  power  of  the  court  which  we  have 
frequently  held  to  be  inherent  in  the  court,  and  which  has 
recognition  in  Code  Sections  244  and  4127.  This  may  be 
designated  as  a  general  power  of  nunc  pro  tunc  entry, 
which  is  frequently  exercised  for  the  correction  of  mis- 
takes in  the  record,  either  of  omission  or  of  commission.  It 
is  not  a  power  to  review  or  to  change,  but  it  is  the  power  to 
enter  upon  the  record  now  what  was  actually  done,  and 
what  was  intended  to  be  entered  upon  the  record  then.  Its 
function  is  now  to  supply  or  perfect  the  record  evidence  of 
what  was  then  actually  done  by  the  court,  [n  Fuller  d-  Co. 
V.  Rtebhins,  49  £owa  376,  a  nunc  jwo  tunc  entry  of  judg- 
ment was  ordered  of  record  which  was  intended  to  have 
been  made  three  and  a  half  vears  before.  It  was  held  there- 
in  that  the  power  to  so  do  was  inherent  in  the  court,  and 
was  not  barred  by  the  Ia])se  of  time.  A  similar  holding 
was  made  in  Hofacre  v.  Monticello,  128  Iowa  239;  Puckett 
V.  Qu^nthery  137  Iowa  647 ;  same  case,  142  Iowa  35 ;  Dowl- 
mg  V.  Webster  County,  154  Iowa  603;  Lambert  v.  Rice, 
143  Iowa  70. 

In  the  DowUng  case,  we  said: 

"The  time  within  which  a  record  may  be  corrected  is 
not  limited  by  the  above  statute,  and  only  laches  or  equita- 
ble considerations  will  obviate  the  remedy  provided." 

In  the  Lambert  case,  we  said: 

'The  right  of  the  court  to  correct  an  evident  mistake 
in  the  record  is  inherent.  It  is  not  forbidden  by  the  stat- 
ute, nor  affected  by  the  mere  lapse  of  time.  The  correction 
asked  in  this  case  is  in  the  nature  of  a  nunc  pro  tunc  en- 
try. It  in  no  sense  qualifies  the  former  action  of  the  court, 
but  causes  such  former  action  of  the  court  to  appear  cor- 
rectly upon  the  record,  according  to  the  very  truth  as  it 
was  at  that  time." 
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The  foregoing  relate  to  the  exercise  of  the  power  of 
correction,  as  between  the  parties  to  the  judgment.  No- 
tice to  the  adverse  parties  is  requisite  to  such  proceeding, 
and  intervening  equities  of  third  parties  are  entitled  to  due 
protection. 

It  will  be  seen,  therefore,  that  the  court  did  have  juris- 
diction of  the  subject-matter  of  such  application  for  a  cor- 
rection. Though  it  err  in  making  the  correction,  its  juris- 
diction would  not  be  affected  thereby. 

Upon  the  record  before  us,  however,  the  court  did  not 
err  in  making  such  correction.  The  pleadings  and  the  evi- 
dence in  the  forcible  entry  and  detainer  suits  are  incorpo- 

rated  in  the  abstract  herein.  On  the  trial 
8.  juDGMBin*:         of  the  forcible  entry  suit,  no  competent  evi- 

nuno  pro  tunc  *^  '  *^ 

nSfc  '  ^"««*-  dence  was  offered  or  introduced  by  the  de- 
fendant, except  in  support  of  her  defenses 
in  abatement.  The  case  was  finally  submitted  upon  a  pend- 
ing motion  of  the  defendant  therein  for  a  dismissal  of  plain- 
tiff's petition  on  specified  grounds,  which  were  wholly  in 
abatement.  There  is  no  room  for  doubt  that  the  omission 
from  the  judgment  entry  of  the  ground  of  the  dismissal  was 
a  mere  oversight  and  mistake,  and  that  the  presumption 
arising  from  such  omission  failed  to  express  what  was  ac- 
tually done  by  the  court.  The  order  of  the  district  court 
is,  therefore, — Affirmed. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Chris  Sorbnson,  Appellant,  v.   Chicago,  Rock  Island  & 
Pacific  Railway  Company,  Appellee. 

BAILBOADS:     Negligence  of  I«esa6e — Liability  of  Lessor.    A  railway 

1    company  may  not  lease  or  license  its  line  of  railway  to  another 

and  escape  liability  for  the  negligence  of  the  lessee  or  licensee 

in  operating  the  trains,  even  though,  by  the  terms  of  the  license 


1124'    SoEBNSON  V.  Chicago,  R.  I.  &  P.  R.  Co.    [183  Iowa 

or  lease,  the  owner  retains  no  control  over  the  operation  of 
such  trains. 

BAHiBOADS:  Switch  Tracks— Liability  of  Owner  for  Negligence 
2  of  Licensee.  A  railway  company  which,  under  command  of  Sec. 
2113,  Code  Supp,.  1913,  furnishes  switch  track  connections  to 
another  railway.  Is,  under  the  terms  of  said  statute,  liable  for 
tihe  negligence  of  such  connecting  road  In  negligently  operating 
Its  trains  over  such  switch  tracks. 

Appeal  from  Cass  District  Court, — Thomas  Arthur,  Judge. 

June  24,  1918. 

The  appellee  periaiitted  the  Atlantic,  Northern  &  South- 
ern Railway  Company  to  operate  its  trains  over  tracks 
owned  and  operated  by  the  appellee.  The  plaintiff  was  in- 
jured because  the  licensee  road,  by  negligent  operation  of 
one  of  its  trains,  frightened  the  horses  of  plaintiff,  and 
caused  them  to  run  away  and  be  injured.  The  sole  ques- 
tion is  whether  the  appellee  is  liable  for  such  negligence 
on  part -of  its  said  licensee. — Reversed  and  remanded. 

H,  M,  Boormimy  for  appellant. 

F,  W,  Sargent  and  B.  A,  Goods  peed,  for  appellee. 

Salinger,  J. — I.  The  plaintiff  seeks  to  make  the  defend- 
ant liable,  upon  an  allegation  that  the  Atlantic,  Northern 
and  Southern  Railway  Company  ran  a  train  at  a  high  and 

negligent  rat^  of  speed  on  the  track  of  de- 
1,  railboads  :         fendant,  and  that,  as  the  locomotive  reached 

negligeDce   of  ' 

i^'S'i^w!"       ^  P^^^^  about  20  feet  from  where  plaintiff's 

horse  was,  the  engineer  caused  a  sharp  blast 
of  the  whistle  to  be  blown,  in  a  negligent  and  unreasonable 
manner,  and  thus  frightened  the  horse,  causing  it  to  run 
away  and  to  be  killed,  and  the  plaintiff  to  be  injured.  This 
train  wds  operated  by  the  employees  of  the  Atlantic  Railway. 
Neither  defect  in  machinery  nor  in  roadbed  is  involved,  and 
the  sole  question  is  whether  such  arrangement  in  the  way  of 
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leasing  as  the  defendant  may  have  made  with  the  Atlantic 
Railway  absolves  the  defendant  from  responsibility  for  in- 
jury caused  by  said  negligent  operation  of  a  train.  It  may 
be  conceded  that  the  negligence  was  nothing  but  negligence 
at  common  law.  The  question  remains  whether  its  being 
no  more  than  that  is  material. 

It  will  be  useful  to  eliminate  certain  authorities  relied 
upon  by  appellant,  which,  in  our  opinion,  are  of  no  help  t6 
him.  Bower  v,  B.  &  8.  W.  R.  Co.,  42  Iowa  546,  Railroad 
Co.  V.  Brown,  17  Wall.  (U.  S.)  445,  and  1  Elliott  on  Rail- 
roads (2d  Ed.),  Section  477,  we  thus  view.  In  the  Bower 
case,  the  essential  point  is  that  if,  at  the  time  of  the  acci- 
dent, the  road  is  being  run  in  the  name  of  the  defendant, 
and  no  change  in  business  or  management  is  perceptible  to 
the  outside  world,  such  road  is  liable,  though  it  may  in  fact 
have  been  leased,  and  be  in  fact  controlled  by  others.  No 
more  than  this  is  determined  by  Railroad  v,  Broxcn,  17  Wall. 
(U.  S.)  445,  which  the  Botoer  case  cites  in  its  support.  In 
Brown's  case,  the  injury  was  sustained  by  one  riding  on  a 
through  ticket,  issued  in  the  name  of  the  defendant  rail- 
road. It  is  upon  this  case  that  Mr.  Elliott  bases  his  state- 
ment that  it  has  been  held  by  the  Supreme  Court  of  the 
United  States  that  a  railroad  c(»npany  which  permits  an- 
other to  make  joint  use  of  its  tracks  is  liable  to  the  person 
injured  by  the  negligence  of  the  company  to  which  the  per- 
mission is  granted.  And  it  is  as  to  this  holding  he  says 
that  the  weight  of  authority  supports  it.  McAllister  t\ 
Chesapeake  d  0.  R,  Co.,  198  Fed.  ^60,  holds  no  more  than 
that,  under  the  law  of  Kentucky,  a  lessor  railroad  company 
is  not  liable  for  the  injury  of  a  trespasser  on  the  track  by 
the  negligence  of  employees  of  its  lessee  in  operating  a 
train.  It  has  been  held  a  railroad  lessor  is  not  released 
where,  despite  the  lease,  he  tickets  through  passengers, 
and  these  are  injured  on  a  connecting  road  {Ohollette  r. 
Qmahad  R.  V.  R.  Go.,2Q  Neb.  159  [41  N.  W.  1106] ;  Railway 
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Company  v.  Brown,  84  U.  S.  445 ;  Great  Western  R.  Co.  v, 
Blake,  7  Hurl.  &  N.  987) ;  and  that  maintenance  of  a  joint 
depot  will  not  make  liability  in  the  lessor  for  negligent  oper- 
ation by  the  lessee  (Missouri,  K.  d  T.  R.  Co.  v.  Jolly,  31 
Tex.  Civ.  App.  512  [72  S.  W.  871] ;  Miller  v.  West  Jersey 
d  8.  R.  Co.,  71  N.  J.  L.  363  [59  Atl.  13]).  The  effect  of 
these  is  that  the  lessor  remains  liable  under  conditions 
which  are  not  presented  by  this  record.  Therefore,  they 
are  of  no  help  to  the  appellant.  But  that  some  cases  where- 
in the  lessor  is  not  held  liable  are  not  available  to  appellant, 
of  course^  detracts  nothing  from  his  case,  if  it  be  the  weight 
of  authority  that  the  lessor  remains  liable  in  circunistances 
that  may  not  be  differentiated  from  the  ones  present  in  the 
record  at  bar.  It  is  not  so  important  that  many  decisions 
in  which  the  lessor  is  held  liable  do  not  help  the  appellant 
as  it  is  whether  the  lessor  is  liable  in  such  a  case  as  appel- 
lant has. 

II.  The  question  is  not  whether  there  are  cases  in 
which  the  lessor  i«i  not  liable,  nor  whether  the  lessee  is  also 
liable.  The  sole  question  is  whether  the  lessor  is  liable  un- 
der the  facts  of  this  case.  This  being  so,  we  are  unable  to 
see  how  appellee  is  aided  by  the  cases  upon  which  it  relies. 
Arrowsmith  v.  Nashville  d  D.  R.  Co,,  57  Fed.  165,  followed 
in  Hayes  v.  Northern  Pac.  R.  Co.,  74  Fed.  279,  is  that,  where 
a  lease  is  made  without  authority  from  the  legislature,  the 
lessor  continues  liable  for  all  the  negligences  of  the  lessee, 
because,  in  such  case,  the  latter  is  treated  as  the  agent  of 
the  lessor  in  operating  the  railroad.  That  a  void  lease  will 
not  relieve  the  lessor  from  liability,  of  course,  does  not  es- 
tablish that  the  lessor  is  not  liable  if  the  lease  is  not  void. 

While  appellee  concedes  it  is  under  charter  duty  to 
maintain  its  road  in  proper  condition,  and  that  De  Lash- 
mutt  V,  Chicago,  B.  d  Q.  R.  Co.,  148  Iowa  556,  at  560,  holds 
that  both  owner  and  lessee  are  liable  for  injury  due  to 
faulty  construction,  it  insists  the  rule  applies  only  to  defec- 
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tive  construction.  But  the  rule  is  not  thus  exclusive, — or, 
rather,  the  De  Lashniutt  case  is  not.  That  both  may  be  held 
to  answer  where  defective  construction  causes  the  injury 
does  not  prove  they  are  under  no  liability  for  anything  but 
defective  construction. 

It  is  thoi-oughly  well  settled,  and  elaborate  briefs  for 
the  proposition  were  scarcely  necessary,  that  a  lessor  of  a 
railroad  is  not  liable  to  an  employee  of  the  lessee's  where 
his  employer  negligently  injures  him,  unless  the  injury  is 
due  to  some  defect  in  construction  or  maintenance. 

In  Banks  v.  Georgia  R.  &  B.  Co,,  112  6a.  655  (37  S.  E. 
992),  it  is  held  that  a  chartered  railroad  company  which, 
under  legislative  authority,  leased  its  franchises  and  tracks 
to  another  such  company,  is  not  liable  for  the  homicide  of 
an  employee  of  the  latter,  caused  by  the  negligence  of  a  co- 
employee.  To  say  nothing  of  the  distinction  that  here  was 
a  total  lease,  and  that  this  is  a  tort  committed  by  one  em- 
ployee upon  another,  this  appears  in  the  opinion: 

"There  is  great  contrariety  of  judicial  opinion  in  re- 
spect to  the  responsibility  to  the  public  of  a  lessor  railroad 
company  for  the  acts  of  the  lessee's  servants  in  operating 
the  franchise,  where  the  lease  is  authorized  by  statute,  but 
without  a  provision  for  the  lessor's  exemption  from  liabil- 
ity. We  apprehend,  however,  that  no  case  can  be  found 
where  it  is  held,  in  the  absence  of  a  statute  creating  the 
liability,  that  a  proprietary  railroad  company  which  has, 
by  legislative  authority,  leased  its  road  and  franchise,  is 
responsible  for  a  tort  to  an  emploj^e  of  the  lessee,  result- 
ing from  the  negligence  of  a  co-employee." 

It  is  the  manifest  purpose  of  Sections  2066  and  2039 
of  the  Code  to  put  upon  the  lessee  or  licensee  the  same  li- 
ability under  which  the  owner  rests.  The  Supreme  Court  of 
the  United  States,  dealing  with  what  is  now  said  Section 
2066,  held,  in  Chicago  d  N,  W.  R.  Co.  v.  Crane,  5  Sup.  Ct. 
Rep.  578,  that  a  leasing  thereunder  did  not  destroy  the 
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identity  of  the  lessor;  wherefore,  a  foreign  lessor  sned  in 
Iowa  may  not,  on  suit  against  the  leased  road,  have  a  re- 
moval to  a  Federal  court. 

Section  2039  of  the  Code  of  1897  pi-ovides  that  all  of 
the  duties  and  liabilities  ijnposed  by  law  upon  corporations 
owning  or  operating  railways  shall  apply  to  all  lessees,  as 
fully  as  if  the' latter  were  expressly  named  in  the  law,  and 
that  any  action  which  might  be  brought,  or  any  penalty 
that  might  be  enforced  against  such  corporation  under  any 
provisions  of  law,  may  be  brought  and  enforced  against 
such  lessee.  The  utmost  that  this  statute  and  Section  20GG 
effect  is  to  make  the  lessee,  as  well  as  the  lessor,  liable.  Be- 
cause of  these  statutes,  recovery  could  have  been  had- against 
the  Atlantic  road,  had  it  been  sued.  But,  though  this 
settles  that  the  lessee  is  liable,  it  in  no  way  determines  that 
the  lessor  is  not  liable. 

Due,  no  doubt,  to  the  absence  of  such  statutes  as  these, 
it  was  held,  in  Sprague  r.  Smith,  29  Vt.  421,  that  a  lessee 
is  not  liable  for  injury  caused  solely  by  the  misconduct  or 
negligence  of  the  lessor.  It  holds  further,  but  not  more 
than  that  one  actually  operating  a  railroad  is  as  liable  for 
such  injury,  if  due  to  its  own  negligence,  as  it  would  be  if 
it  owned  the  road  over  which  it  is  running.  This  would 
support  a  claim  that  the  Atlantic  Northern  is  not  liable 
for  negligence  on  part  of  the  defendant,  though  liable  for 
its  own  negligence.  But  it  gives  no  support  to  a  claim  that 
the  lessor  is  not  responsible  for  negligent  act  of  the  At- 
lantic Northern  road.  Nor  does  Wasmer  v.  D,  L,  d  W.  i?. 
Co,,  80  N.  Y.  212,  216,  217,  hold  to  the  contrary.  Our  stat- 
utes and  all  these  cases  merely  settle  that  the  lessee  can- 
not escape  liability  for  injury  caused  by  defective  condi; 
tion  of  the  track,  and  that,  under  certain  conditions,  a  les- 
see may  be  liable,  though  it  is  not  the  owner  of  the  road 
upon  which  it  operates.  It  has  no  bearing  on  the  claim 
that  creating  a  license  or  making  a  lease  will  absolve  a  rail- 
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road  corporation  from  responding  for  the  negligent  acts 
of  its  lessee  or  licensee. 

There  are  cases  holding  that,  where  there  is  a  valid 
lease,  and  not  a  mere  running  arrangement,  with  license  to 
uae  the  road,  the  lessee  is,  under  certain  statutes,  liable  for 
stock  wrongfully  killed.  In  one  of  the  cases  so  holding,  the 
two  companies  agreed  that  they  would  operate  the  road 
jointly,  and  have  equal  rights  thereon,  and  that  each  com- 
pany should  settle  all  claims  for  damages  caused  by  its 
own  trains,  and  that  the  lessor  was  to  direct  th^  running 
of  all  the  trains  and  prescribe  the  rules  therefor.  See 
Wahash  R.  Co.  v.  Williamson,  3  Ind.  App.  190  (29  N.  E. 
455).  This,  for  various  reasons,  holds  that  the  lessee  is 
liable  in  the  case  stated.  Self-evidently,  this  is  no  authority 
for  the  position  of  appellee. 

We  are  unable  to  see  how  cases  which  hold  that,  be- 
cause of  statute,  the  lessor  only  is  liable  for  injury  caused 
by  failure  to  fence,  helps  either  party.  Of  this  class  is 
Pittshurg,  C.  d-  St.  L.  R.  Co.  v.  Hunt,  71  Ind.  229 ;  8t.  Louw, 
W.  d  W.  R.  Co.  V.  Curl,  28  Ivans.  G22 ;  Pierce  v.  Concord  R. 
Co.,  51  N.  H.  590;  Liddic  r.  Keokuk,  Mt.  P.  R.  Co.,  23  Iowa 
378;  and  so  of  Stexcart  v.  Chicago  d  X.  W.  R.  Co.,  27  Iowa 
282,  which  distinguishes  the  Liddle  case,  and  holds  that  a 
lessee  for  a  term  of  50  years  who  exercises  the  right  to  main- 
tain fences  along  a  line  is  liable  for  injury  caused  by  fail- 
ure to  fence.  Stephens  v.  D.  <£•  St.  P.  R.  Co.,  36  Iowa  327, 
and  Clary  v.  loica  Midland  R.  Co.,  37  Iowa  344,  seem  to  us 
to  hold  no  more  than  that  statute  law,  properly  interpreted, 
relieve  lessor  and  lessee,  respectively,  for  damages  for  stock 
killed  by  the  other.  Brockert  v.  Central  loica  R.  Co.,  82 
Iowa  369,  but  decides  that,  where  a  railroad  is  being  oper- 
ated by  a  receiver,  he,  and  not  the  company,  is  liable  for 
the  value  of  stock  injured  on  the  unfenced  right  of  way, 
through  the  negligence  of  the  railroad  employees. 
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2-a 
The  defendant  maintains  and  operates  a  large  switch- 
yard and  tracks  which  run  east  and  west  through  Atlantic. 
The  Atlantic  Northern  Railroad  has  a  depot  situated  on  the 

north  side  and  at  the  west  end  of  said  yards. 

2.  bailboads:         It  owns  and   operated  its  own   line  from 

liability  of         Kimballton  to  this  depot.    It  also  owns  and 

owner  for  neg-  ^ 

licensee.^'  Operates  its  line  from  a  point  starting  on 

the  south  side  of  the  Rock  Island  tracks, 
and  near  the  east  end  of  said  switchyard,  from  whence  it 
operates  south  to  Villisca.  There  is  thus  a  break  in  its 
lines.  Under  some  arrangement  with  the  defendant,  the 
Atlantic  Northern  Railroad  used  the  tracks  of  defendant  to 
fill  this  gap.  The  importance  of  this  situation  lies  in  the 
fact  that  appellee  claims  that,  in  permitting  the  use  of  its 
tracks,  it  only  obeys  the  statute  which  requires  it,  under 
certain  conditions,  to  give  connection  by  proper  switch 
tracks.  Now  Code  Section  2037  and  Section  2113,  Code 
Supplement,  1913,  do  provide  that  railway  companies  are 
compelled  by  law  to  make  connections  with  and  furnish 
interchange  tracks  for  other  railway  companies  for  the 
interchange  of  cars.  Thereupon,  appellee  attempts  to  dis- 
tinguish Harden  v.  North  Carolina  R.  Co,,  129  N.  C.  354  (40 
8.  E.  184).  It  argues  that  the  Atlantic  road  was  merely 
permitted  to  use  what  is,  in  effect,  a  transfer  track ;  and  it 
is  said  that  defendant  might  have  been  compelled,  by  the 
order  of  the  Board  of  Railroad  Commissioners,  to  construct 
a  trnnsfer  track  for  this  use. 

We  are  not  prepared  to  hold  that,  where  one  railroad 
leaves  a  break  in  its  own  lines,  and  operates  in  different 
direction  from  each  end  of  the  break,  that  any  statute  puts 
a  duty  upon  another  railroad  to  give  the  use  of  its  tracks 
for  the  purpose  of  becoming  a  part  of  the  line  of  the  other 
carrier,  and  of  thereby  filling  the  break  which  the  other  has 
left  in  building.    And  Section  2113,  Code  Supplement,  1907, 
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which  contemplates  some  sort  of  action  when  a  carrier  fails 
or  I'efuses  to  give  proper  switch  track  connection,  has  the 
express  limitation  that  nothing  therein  shall  be  construed 
to  relieve  any  railroad  company  from  present  responsibility 
or  liability  for  damage  to  persons  or  property.  So  that, 
if  it  were  conceded  that  the  defendant  furnished  nothing 
but  a  switch  track  connection,  and  was  in  duty  bound  to 
do  so,  that  fact  will,  under  the  terms  of  the  statute  itself, 
not  permit  it  to  say  to  this  plaintiff  that  the  duty  to  fur- 
nish the  switch  track  relieves  it  from  all  liability,  if  the 
other  carrier  used  said  track  in  such  manner  as  to  have 
injured  plaintiff. 

III.  Arrowsmith  v.  NashAnlle  d  D.  R.  Co.,  57  Fed.  165, 
attempts  to  distinguish  Railway  Company  v.  Brown,  17 
Wall.  (U.  S.)  446,  because  the  lease  involved  in  the  Ar- 
rowsmith  case  is  total.  The  same  distinction  is  attempted 
in  Hayes  v.  Northern  Pac.  R.  Co.,  74  Fed.  279,  and  Little 
Rock  d  Ft  8.  R.  Co.  v.  Daniels,  68  Ark.  171  (56  8.  W.  874). 
The  reasoning  is  that,  when  a  complete  lease  authorized  by 
law  is  made,  this  effects  a  transfer  of  the  management,  and 
so  of  the  rights  and  liability  of  the  management,  from 
which  it  is  deduced  that  the  owner  is  not  liable  for  torts 
of  the  lessee.  8ee,  also,  Patterson  on  Bailroad  Accident  Law, 
Section  181 ;  Pierce  on  Bailroads,  page  283.  These  assume 
the  lessor  retains  no  control  (Hutchinson  on  Carriers  [2d 
Ed.],  Sec.  515b;  Caruthers  v.  Kansas  City, Ft.  8.  d  M.  R.  Co.", 
59  Kan.  629  [54  Pac.  673]),  and  assume,  also,  that  there  is 
no  breach  of  any  duty  which  the  lessor  owes  to  the  public  ( 1 
Elliott  on  Bailroads  [2d  Ed.],  Sec.  469).  The  general  rule 
stated  by  these  is  illustrated  by  MaJioney  v^  A.  d  8t.  L.  R. 
Co.,  63  Maine  68,  where  it  is  applied  to  a  passenger  who 
contracted  with  the  lessee  only,  and  where  such  lessee  had 
exclusive  control.  We  might  well  dispose  of  all  this  by 
forbearing  to  indulge  in  speculating  upon  matters  not  pre- 
sented by  this  record.    It  does  not  appear  that  defendant 
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made  a  total  lease, — abandoned  the  operation  of  its  own 
road  to  a  lessee, — ^and  that  in  any  sense  it  did  confer  ex- 
clusive control  upon  another.  But  the  question  is  impor- 
tant, and  we  think  it  advisable  to  determine  it. 

In  essence,  it  is  the  position  of  the  appellee  that  this 
case  comes  within  the  general  rule  which  absolves  the  land- 
lord from  liability  for  the  negligence  of  the  tenant,  where 
the  landlord  elects  to  retain  no  right  of  control.  See  Wood 
on  Landlord  &  Tenant  (1st  Ed.),  Section  539.  The  position 
is  well  illustrated  by  the  reference  appellee  makes  to  2 
Blackstone's  Commentaries,  309,  310,  which  classes  a  lease 
among  the  six  things  that  constitute  an  original  conveyance, 
and  by  the  statement  that  the  general  public  has,  in  the 
case  of  a  lease  by  a  railroad,  no  greater  rights  against  the 
lessor  and  lessee  than  it  has  in  the  case  of  any  other  lease. 
This,  of  course,  is  perfectly  sound,  if  it  can  be  maintained 
that  the  defendant  railroad  corporation  is  the  ordinary 
landlord.  But  does  it  occupy  that  position?  It  operates  un- 
der a  franchise  grant  by  the  public,  and  assumes  a  relation 
to  the  public  that  the  owner  of  a  leased  house  does  not  stand 
in.  The  ordinary  landlord  has  the  right  to  lease  his  premises 
without  grant  from  the  legislature.  It  is  not  and  cannot 
well  be  claimed  that  a  railroad  corporation  can  lease  with- 
out authority  from  the  l^slature.  The  claim  is  that,  hav- 
ing such  authority,  the  leasing  ends  the  responsibility  of  the 
lessor.  Now,  Section  2066  of  the  Code  authorizes  any  rail- 
way corporation  to  lease  its  property  and  franchises  to,  or 
make  joint  running  arrangements  not  in  conflict  with  law 
with,  iaiiy  other  railway<<?orporation.  It  contains  the  further 
provision  that  any  corporation  operating  the  railway  of  an- 
other shall  foe  liable  in  the  same  manner  and  extent  as  though 
such  railway  belonged  to  it.  Section  2089  of  the  Code  pro- 
vides that' all  the  duties  and  liabilities  imposed  by  law  upon 
corporations  owning  or  operating  railways  shall  apply  to  all 
lessees  as  fully  as  if  they  were  eixpressly  named,  and  any  ac- 
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tion  which  might  be  brought  or  penalty  enforced  against  the 
owning  corporation  may  be  brought  or  enforced  against  such 
lessees.  It  will  be  noticed  that,  in  giving  the  authority  to 
make  leases  or  joint  running  arrangements,  that,  at  the  least 
that  can  be  said,  the  statute  hints  most  strongly  that  the  au- 
thority to  lease  or  make  joint  running  arrangements  does 
not  relieve  the  lessor  from  any  duty  owing  the  public.  But 
relying  on  inference  is  unnecessary,  li  there  is  anything 
thoroughly  settled  in  the  law,  it  is  that,  though  authority  to 
license  and  to  make  joint  running  arrangements  is  given  by 
statute,  yet  the  owner  is  not  relieved  from  the  negligence  of 

• 

the  other  if  such  negligence  injures  anyone  to  whom  the 
lessor  is  under  duty  afe  to  the  management  of  its  property, 
unless  exemption  from  such  liability  is  expressly  given  by 
the  legislature.  That  a  complete  lease  by  a  railroad  is 
authorized  does  not  relieve  the  lessor  from  negligent  acts  of 
the  lessee.  McCahe's  Adnuv.  v,  MayaviUe  d  B.  8,  R,  Co.,  112 
Ky.  861  (66  S.  W.  1054) ;  dinger's  Admw.  v.  C.  d  0.  R.  Co.  of 
Ky.,  128  Ky.  736  (109  S.  W.  315) ;  Chicago  d  N.  W.  R.  Co,  v. 
Crane,  5  Sup.  Ct.  Rep.  578.  It  cannot  be  so  relieved  by  in- 
ference, i)ut  only  by  an  unequivocal  legislative  release  (DH*- 
coll  t?.  Norwich  d  W.  R.  Co,,  65  Conn.  230  [32  Atl.  357] ;  by 
an  unequivocal  release  from  its  charter  duties  (McCahe  v. 
Maysville  d  B.  S,  R.  Co.,  112  Ky.  861  [66  8.  W.  1054] ;  Cen- 
tral d  M.  R.  Co.  V.  Morris  d  Crawford,  68  Texas  49  [3  S.  W. 
457] ,  De  Lashmutt  v.  Chicago,  B,  d  Q.  R.  Co.,  148  Iowa  556, 
at  560).  In  Chicago  d  G.  T.  R.  Co.  v.  Hart,  209  III.  414  (70 
N.  E.  654),  it  is  held,  on  an  application  of  Logan  v.  North 
Carolina  R.  Co.,  116  N.  C  940  (21  S.  E.  959),  that  there  can 
be  no  release  by  inference  of  any  charter  duty,  and  that,  if 
the  charter  exacts  compensation  to  injured  servants,  then  the 
lessor,  depite  the  lease,  remains  as  liable  for  such  an  in- 
jury to  a  servant  of  the  lessee  as  if  lessor  had  remained  in 
charge,  and  had  itself  injured  the  plaintiflf  while  he  was  its 
own  servant.    In  MoMiUan  v.  Michigan  8.  d  N.  I.  R.  Co.,  16 
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Mich.  79,  102,  the  statute  considered  authorizes  a  railroad 
company  "to  make  any  arrangements  with  other  railroad 
companies,  within  or  without  this  state,  for  the  running  of 
its  cars  over  the  road  of  such  other  company,  or  for  the  work- 
ing and  operating  of  such  other  railroads,  as  said  companies 
shall  mutually  agree  upon."  It  is  held,  as  to  the  effect  of 
tbiiB  statute,  that  the  intent  to  relieve  the  lessor  must  be 
clearly  expressed,  or  at  least  be  a  matter  of  inevitable  infer- 
ence; that,  from  mere  permission  to  the  proprietors  to  lease 
such  roads,  it  should  be  presumed,  in  the  absence  of  any 
declaration  to  the  contrarv,  that  it  was  not  intended  to  die- 
pense  with  regulations  which  the  law  deems  important  in 
the  public  interest  and  for  its  protection ;  that  the  power  to 
leas6  does  not  imply  power  to  transfer  greater  rights  than 
the  lessor  has,  and,  where  the  obligations  assumed  by  the 
lessor  pertaining  to  the  management  of  its  business  and  the 
liability  which  should  spring  therefrom  are  the  considera- 
tion upon  which  it  got  its  franchise,  it  would  be  a  violent  in- 
ference that  the  l^slature  designed  to  waive  these  when  a 
lease  is  made,  and  when  they  remain  no  less  important  to 
the  public  protection  after  the  lease  is  made  than  they  were 
before. 

In  CUnger'8  Admw.  v.  C.  d  O.  R.  Co.,  128  Ky.  736  (109 
S.  W.  315),  it  is  said: 

**This  rule  is  estalblished  and  adhered  to  by  the  courts 
of  almost  all  the  states,  and  is  a  just  one." 

The  same  conclusion  is  announced  in  McCahe's  Adm^.  r. 
Maysville  d  B.  8,  R.  Co,,  112  Ky.  861   (66  S.  W.  1054). 

IV.  Departing  now  from  the  negative  proposition  that 
appellee  presents  no  adequate  support  of  the  judgment  it 
has,  we  have  to  say  that  the  case  law  fully  sustains  the 
appellant. 

In  Jefferson  v,  OUcago  d  N.  W.  Co,,  117  Wis.  549  (94 
N.  W.  289),  a  railroad  corporation  permitted  a  lumber  com- 
pany to  connect  its  private  logging  track  with  one  of  the 
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railroad's  tracks.  The  lumber  company  ran  its  engines  up- 
on one  of  these  tracks^  to  remove  some  logging  cars  to  the 
woods  for  loading.  While  on  the  tracks,  this  engine,  which 
was  defectively  equipped,  set  fire  to  property  of  the  plain- 
tiff piled  near  by,  under  some  license  to  pile  it  there.  It  is 
said: 

^^It  appears  the  defendant  company  allowed  a  private 
corporation  to  use  part  of  its  tracks  with  a  dangerously  de- 
fective engine,  by  reason  of  which  plaintiff's  property  was 
destroyed.  The  defendant  now  seeks  to  avoid  liabilitv  for 
the  loss,  because  the  private  corporation  was  engaged  in  its 
own  business,  and  the  defendant  did  not  know  that  the  en- 
gine it  used  was  defective.  It  cannot  thus  escape  liability. 
Leaving  out  of  consideration  the  fact  that  the  act  of  draw- 
ing loaded  cars  upon  the  loading  track  for  transportation 
or  taking  empty  cars  therefrom  for  loading  was  essentially 
an  act  in  the  course  of  the  defendant's  own  bu&iness^  and 
partly,  at  least,  for  its  own  benefit,  the  principle  is  well  ea 
tablished  that,  when  a  railroad  company  permits  another  to 
make  joint  use  of  its  track,  it  is  liable  for  injuries  caused  to 
person  or  property  by  the  actionable  negligence  of  such 
licensee.  •  •  ♦  Railroad  Co,  v.  Barron,  5  Wall.  90.  It  has 
i-eceived  its  franchise  to  operate  a  railroad  subject  to  cer- 
tain well  defined  duties  as  to  the  machinery  which  it  uses. 
It  cannot,  while  exercising  those  franchises,  allow  others  to 
come  in  with  defective  machinery  and  use  the  quasi  public 
highway  jointly  with  it,  and  escape  the  duty  laid  upon  it 
by  its  charter  to  use  machinery.  Such  a  rule  would  open  a 
door  by  which  public  servants,  while  reaping  all  the  pecun- 
iai-y  benefits  of  their  franchises,  could  easily  escape  from 
a  considerable  portion  of  their  correlative  duties  by  licensing 
irresponsible  third  persons  to  transact  certain  portions  of 
their  business.  In  the  present  case,  it  is  clear  that,  while 
the  lumber  company  was  moving  its  engine  over  the  defend- 
ant's side  tracks,  it  was  operating  the  franchise  of  the  de- 
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fendant  with  its  consent.    It  was  as  much  the  duty  of  the 
,  defendant  company  to  see  that  this  engine  was  not  defec- 
tive while  using  such  track  as  to  see  that  its  own  were  not 
defective." 

In  Pentisylvania  Co,  v.  Ellett,  132  111.  654  (24  N.  E. 
559) ,  the  court  said : 

"The  law  has  become  settled  in  this  state  bv  an  unbroken 
line  of  decisions  that  the  grant  of  a  franchise  giving  the  right 
to  build,  own  and  operate  a  railway  carries  with  it  the  duty 
to  so  use  the  property  and  manage  and  control  the  railroad 
as  to  do  no  unnecessary  damage  to  the  person  or  property  of 
others;  and  where  injury  results  from  the  negligent  or  un- 
lawful operation  of  the  railroad,  whether  by  the  corporation 
to  which  the  franchise  is  granted,  or  by  another  corporation, 
or  by  individuals  whom  the  owner  authorizes  or  permits  to 
use  its  track,  the  company  owning  the  railway  and  fran- 
chises will  be  liable." 

It  is  held,  in  Chicago  d  Erie  R,  Co,  t\  Meech,  163  HI. 
305  (45  N.  E.  290),  that  a  railroad  company  which  allows 
other  comptinies  to  run  over  its  track  is  jointly  liable  with 
such  other  companies  for  injury  caused  by  the  negligence  of 
the  latter. 

In  Railroad  Co,  v.  Barron,  5  Wall.  (IT.  S.)  90,  the 
S^upreme  Court  of  the  United  States  holds  that  the  giving 
the  privilege  of  using  the  road  did  not  relieve  the  owner  from 
responsibility.  In  that  case,  the  railroad  was  operating  its 
own  road,  and  in  addition,  had  granted  to  another  company 
the  right  to  operate  trains  on  the  tracks  of  the  defendant. 
A  train  operated  by  this  licensee  negligently  struck  a  pas- 
senger emerging  from  one  of  the  lessor's  trains,  and  the  les- 
sor was  held  responsible  for  this  negligence  on  part  of  the 
train  that  ran  on  its  road  with  its  permission.  The  appellee 
seeks  to  distinguish  this  by  saying  that  it  is  applicable  only 
had  a  passenger  of  the  appellee's  been  injured  by  n^ligenee 
(p  operating  a  train  of  the  Atlantic  Northern  &  Southern, 
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and  concedes  that,  in  such  case,  the  defendant  would  be 
liable  for  the  negligence  of  the  Atlantic  Northern.  We  do 
not  think  the  distinction  is  tenable.  The  license  given  either 
absolves  or  fails  to  absolve  this  defendant  from  responsibil- 
ity for  negligent  operation  on  part  of  its  licensee.  If  giv- 
ing the  license  absolves,  then  defendant  would  not  be  liable, 
even  if  injury  to  a  passenger  of  appellee's  was  the  particular 
thing  effected  by  the  negligence  of  its  licensee.  If  absolved 
from  the  n^ligence,  it  does  not  matter  whom  the  negligence 
injured.  On  the  other  hand,  if  there  was  no  absolution,  this 
defendant  is  responsible,  ^not  only  where  one  of  its  pas- 
sengers is  hurt,  but  in  any  case  where  the  negligence  of 
its  licensee  is  one  for  which  the  defendant  would  be  re- 
sponsible if  it  itself  had  done  what  its  licensee  did.  If  not 
absolved,  it  remains  responsible,  as  it  was  before  it  gave 
the  license;  and  it  is  not  claimed  that,  if  this  plaintiff  had 
been  injured  by  the  negligent  operation  of  one  of  the  trains 
of  the  appellee,  that  it  would  not  have  been  liable  for  the 
very  injury  suffered  by  plaintiff.  If  not  absolved,  it  does  not 
matter  that  the  breach  of  duty  injured  someone  other  than 
a  passenger.  The  question  is  not  what  the  injurious  breach 
of  duty  was,  but  whether  the  defendant  was  released  from 
responding  for  the  negligence  of  its  licensee.  It  seems  to 
us,  therefore,  that  the  Barron  case  is  fully  applicable.  And 
it  is  not  only  case  law.  The  underlying  reasoning  is  very 
cogent. 

4-a 
Undoubtedly,  it  is  a  sound  abstract  proposition  that  a 
party  is  not  liable  for  the  negligence  of  an  independent  con- 
tractor, and  that  is  the  utmost  that  City  d  S,  R.  Co.  v. 
Moores,  80  Md.  348  (30  Atl.  643),  comes  to.  But  even  in 
that  case  it  is  held  that,  where  there  is  a  duty  owing  to  the 
public  by  a  turnpike  company  to  see  to  it  that  no  injury  be 
sustained  by  persons  traveling  over  its  roads,  it  may  be  lia- 
ble even  for  the  negligence  of  an  independent  contractor. 

Vol.  188  lA.--.72 
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if  the  existence  of  the  duty  owing  the  public  made  it  proper 
to  anticipate  that  negligence  of  the  contractor  might  im- 
peril the  safety  of  the  public.     And  it  is  said  that ; 

"Even  if  the  relation  of  principal  and  agent  or  master 
and  servant  does  not,  strictly  speaking,  exist,  yet  the  person 
for  whom  the  work  is  done  may  still  be  liable  if  the  injury 
is  such  as  might  have  been  anticipated  by  him  as  a  probable 
consequence  of  the  work  let  out  to  the  contractor,  or  if  it 
be  of  such  character  as  must  result  in  creating  a  nuisance, 
or  if  he  owes  a  duty  to  third  persons  or  the  public  in  the 
execution  of  the  work.'' 

In  Water  Co,  v.  Ware,  16  Wall.  (U.  S.)  566,  and  in 
many  cases  here  and  in  England,  the  result  is  reached 
in  substance  that,  "when  the  employer  owes  certain  duties 
to  third  pei'sons  or  the  public  in  the  execution  of  a  work, 
he  cannot  relieve  himself  from  liability,  to  tJie  extent  of 
that  duty,  by  committing  the  work  to  his  contractor." 
In  Mayor,  etc.,  of  Baltimore  v,  (yDonnell,  53  Md.  110,  a 
city  was  held  liable  for  an  accident  which  resulted  from 
a  rope's  being  stretched  across  the  street,  wiiich  was 
being  repaired.  A  lantern  had  been  hung  on  the  rope,  but 
was  shortly  afterwards  broken  by  some  boys,  and  not  re 
placed.  The  city  claimed  freedom  from  liability  because  tne 
work  was  being  done  by  an  independent  contractor;  but  it 
was  held  responsible  because  of  the  duty  imposed  on  it  to 
have  the  work  done  properly,  and  have  precautions  against 
accident  observed.  With  reference  to  street  improvements 
by  a  municipal  corporation,  it  has  been  held  that  the  duty 
of  the  city  to  maintain  its  street  in  a  safe  condition  cannot 
be  delegated,  so  as  to  relieve  the  city  from  liability  for  fail- 
ure to  perform  this  duty.  Prowell  v.  City  of  Waterloo,  144 
Iowa  689.  In  Nelson  v.  Vermont  d  Can,  R,  Co.s  26  Vt.  717, 
it  is  said  that,  on  lease,  the  lessor  *^nnisti  at  all  events,  l»e 
held  responsible  for  just  what  they  expected  lessees  to  do." 
and  probably  for  all  which  they  do  do  as  their  general 
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agents ;  for  the  public  can  only  look  to  that  corporation  to 
wliom  tliey  have  del^ated  this  portion  of  the  public  service, 
and  certainly  they  are  not  bound  to  look  beyond  them — al- 
though they  doubtless  may  do  so.  Upon  which  it  is  ruled 
that  the  lessor  shall  see  to  It  that  the  road  ^^is  properly 
finished  before  they  suffer  it  to  be  run  by  anyone."  ding- 
er's AdmD.  v.,  C.  xSo  0.  R,  Co.,  128  Ky.  736  (109  S.  W.  315), 
approves  this. 

More  persuasive  still  is  another  reason  often  given.  It 
is  said  in  the  Olinger  case,  128  Ky.  736  (109  S.  W.  315) : 

^^This  rule  is  established  and  adhered  to  by  the  courts 
of  almost  all  the  states,  and  is  a  just  one.  If  the  rule  were 
otherwise,  the  inducement  would  be  great  for  all  domestic 
corporations  to  lease  their  roads  to  foreign  corporations  and 
avoid  litigation  in  the  state  courts.^' 

And  McCabe's  Admw.  v.  MaysvUle  d  B.  8.  R.  Co,,  112 
Ky.  861  (66  S.  W.  1054),  reaches  the  same  conclusion,  on  the 
reasoning  that,  otherwise,  liability  might  be  avoided  by  mak- 
ing a  lease  without  '^regard  to  the  financial  ability  of  the 
lessee  or  his  amenability  to  suit."  In  Nelson  v.  Vermont  A 
Can.  R.  Co.,  26  Vt.  717,  the  lessor  railroad  made  lease  permit- 
ting the  lessees  to  run  the  road  under  a  long  lease.  An  in- 
jury occurred  because  the  lessees  operated  without  sufficient 
cattle  guards  or  fences,  and  the  lessor  was  hjsld  responsible 
for  this,  on  the  reasoning  that  this  must  be  done,  unless  the 
lessor  may  be  permitted  to  put  its  road  into  the  hands  of  a 
corporation  or  individual  of  no  responsibility,  in  order  to 
av6id  which  the  English  courts  denied  the  legality  of  leasing 
at  all,  except  on  consent  of  Parliament. 

Harden  v.  North  Carolina  R.  Co.,  129  N.  C.  354  (40  S, 
B.  184),  is  an  extreme  case  in  that  it  permits  an  employee  of 
a  lessee  to  recover  of  the  lessor  for  injuries  sustained  while 
operating  for  the  lessee.  It  may  be  the  result  was  influenced 
by  the  fact  that  the  lessor  had  taken  an  indemnity  bond  from 
the  lessee.    We  are  not  minded  to  follow  it,  in  so  far  as  it 
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may  hold  that  the  lessor  must  respond  to  an  injury  to  such 
an  employee,  where  the  injury  is  not  due  to  some  defect  in 
the  roadbed  or  the  construction  of  the  road.  But,  while  this 
is  so,  we  do  agree  with  the  decision  in  so  far  as  it  declares 
why  leasing  or  "farming''  out  the  franchise  of  a  railroad  will 
not  exempt  such  lessor  from  responding  for  the  negligence 
of  its  lessee,  unless  a  statute  expressly  exempts  the  lessor 
from  responding.  That  reasoning  is  that,  in  the  absence  of 
8ueh  exemption,  the  lessor  is  estopped  from  setting  up  the 
lease  as  a  defense,  and  so  release  itself  from  liability  for  the 
negligence  of  its  lessee;  since  it  would  be  against  public  pol- 
icy to  allow  a  railroad  corporation  to  put  off  the  liability 
incident  to  its  franchise,  while  enjoying  the  profits  that 
may  accrue  by  the  medium  of  a  lease. 

V.  This  record  does  not  advise  on  whether  the  defen- 
dant did  or  did  not  reserve  control.  We  might  stop  here, 
and  dispose  of  the  case.  For,  if  loss  of  control  acquits  defen-. 
dant,  it  was  for  it  to  show  it  had  lost  it.  But  we  are  not 
minded  to  stop  with  this.  Assume  that  control  was  surrend- 
ered to  the  licensee,  and  the  question  remains,  Who  shall 
suffer,  the  defendant  who  might  have  kept  control,  or  the 
public  that  had  no  power  to  protect  itself  from  the  creation 
of  a  negligent  lessee?  T^ioosely  speaking,  the  defendant  difl 
not  have  control  of  the  n^ligent  employees  of  its  licensee, 
but  it  could  have  kept  control  of  their  employer.  It 
could  have  reserved  power  to  eject  the  employer.  It 
could  have  protected  itself  before  consult  to  the  occupancy 
by  demanding  indemnity  bond  arrangements.  No  member 
of  the  public  could  make  such  demand.  Defendant  certainly 
was,  at  all  times,  in  duty  bound  to  see  to  it  that  the  public 
was  not  injured  by  negligent  operation  on  its  own  part. 
When  it  arranged  with  the  Atlantic  Northern,  it  had  that 
duty,  and  it  had  the  power  to  make  n^ligent  use  of  its  prop- 
erty by  the  Atlantic  Northern  impossible  by  exercising  its 
right  to  keep  that  railroad  off  its  property.    It  could  have 
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made  sure  of  redress  for  n^ligence  of  its  licensee.    It  cannot 
permit  that  company  to  use  its  tracks  and  so  make  negligent 
operation  tliereon  possible,  and  say  to  a  member  of  the  pub- 
lic injured  by  such  negligence  that  it  must  look  to  the  les- 
see for  redress.     In  one  word,  it  could  take  the  chances  of 
what  the  lessee  might  do,  or  refuse  to  take  them.    It  could 
perform  its  duty  to  the  public,  by  keeping  control  of  all 
agencies  that  might  injure  a  meml)er  of  the  public,  and  prop- 
erly operate  such  agencies.     It  cannot  absolve  itself  from 
this  duty  by  taking  chances  on  whether  its  lessee  would  per- 
fortn  that  duty, — chances  against  which  the  public  could 
not  protect  itself.     The  law  obligates  defendant  to  see  that 
the  general  public  should  not  be  injured  by  a  negligent  use 
of  defendant's  property.    The  rights  of  the  public  are  in  the 
keeping  of  the  legislature,  and  so  are  the  rights  of  the  cor- 
poration.   The  corporation  could  not  free  itself  from  its  ob- 
ligations by  its  own  act.     It  requires  the  consent  of  the 
legislature;  and,  while  it  had  consent  to  permit  the  Atlantic 
Northern  to  operate,  it  had  no  agreement  by  the  legislature 
that  it  should  not  be  responsible  if  its  licensee  did  not  do  for 
the  lessor  what  the  lessor  was  always  under  obligation  to 
do. 

We  are  of  opinion  that  the  case  must  be — Reversed  and 
remanded. 

Preston,  G.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Spahn  &  Rose  Lumber  Company,  Appellee,  v.  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  Appellant. 

APPBAIi  AND  EBBOB:    Incompetent  Evidence  on  Competently  Es- 

1  taWshed  Fact.  Harmless  error  results  from  the  reception  of 
incompetent  evidence  of  a  fact  fully*  established  by  competent 
evidence. 

JXJ8TI0ES  OF  THE  PEACE:     Writ  of  Enror — Scope.     Snfficiency 

2  of  evidence  to  sustain  a  judgment  in  justice  oourt  may  not  be 
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reviewed  on  writ  of  error,  either  by  the  district  court  or  by  the 
Supreme  Court  on  appeal  from  rulings  on  the  writ  by  the  dis- 
trict court. 

Appeal  from  Bremer  District  Court. — M.  F.  Edwards,  Judge. 

Apeil  1,  1918. 

Rehearing  Denied  June  24,  1918. 

Action  for  damages  for  shortage  in  the  quantity  of  coal 
shipped  to  the  plaintiff  and  delivered  to  it  by  the  defendant. 
There  was  a  trial  before  a  justice  of  the  peace,  and  a  judg- 
ment of  f  11.55.  A  writ  of  error  was  sued  out  to  the  dis- 
trict  court,  which  affirmed  the  justice  and  certified  the  case 
to  this  court. 

F.  W.  Sctrgent,  Da/ioson  d  Wehrmaeher,  and  J.  H.  John- 
son, for  appellant. 

Sager  A  Sweet,  for  api)ellee. 

Evans  J. — The  allied  shortage  in  the  weight  of  the  car 
of  coal  shipped  to  the  plaintiff  was  4,200  pounds.  The  coal 
was  shipped  by  the  consignor  from  Kentucky  to  the  plaintiff, 
as  consignee,  at  Cedar  Rapids.  The  car  was  invoiced  to  the 
plaintiff  at  81,400  pounds  of  coal.  It  actually  weighed  77,200 
pounds.  The  principal  error  allied  for  our  conmderation 
is  that  there  was  no  competent  evidence  before  the  justice 
as  to  the  original  weight  of  the  car^  at  the  time  of  its  con- 
signment. For  the  purpose  of  proving  such  weights,  the 
plaintiff  introduced  in  evidence  its  invoice.    Objection  was 

made  to  the  competency  thereof,  and  a  mo- 
1.  Appeal  and        tion  to  strike  on  the  same  ground.    While  the 

SBBOB :   In  com- 

petent  evi-  Question  was  under  the  consideration  of  the 

aence   on   com-      ^  -.    %»*^ 

Pithed^itact.****"    justice,  the  plaintiff  testified,  as  a  witness. 

that  it  paid  to  the  defendant,  as  the  deliver- 
ing carrier,  freight  charges  on  81,400  pounds.  This  was  in  ac- 
cord with  the  invoice-    Presumptively,  the  defendant  railwav 
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company  based  its  collection  of  the  freight  charge  upon  the 
bill  of  lading.  Clearly,  the  bill  of  lading  would  have  been 
admissible.  The  fact  that  the  delivering  carrier  demanded 
and  received  of  the  consignee  the  freight  charge  on  81,400 
pounds  was,  itself,  presumptive  evidence  that  such  was  the 
amount  of  coal  delivered  to  the  initial  carrier.  The  admis- 
sion of  the  invoice  in  evidence  was,  therefore,  harmless. 

It  is  further  urged  that  there  was  not  sufficient  evidence 
that  all  the  coal  that  was  contained  in  the  car  when  it  ar- 
rived at  Cedar  Rapids  was  actually  weighed  by  the  plain- 
tiff. Sprecher,  the  manager  of  the  plaintiff, 
2.  josTicEB  OF  testified  that  he  personally  attended  to  the 
^JS?c.*^'  ®"°^ '  weighing.  For  that  purpose  the  car  was  un- 
loaded into  wagons,  and  the  contents  were 
hauled  three  or  four  blocks  to  the  scales.  The  time  employed 
in  making  such  transfer  was  two  days.  It  is  earnestly 
argued  that  there  was  no  evidence  to  show  that  none  of  the 
coal  was  overlooked  or  lost  or  stolen.  The  evidence  on  the 
question  was  brief  and  without  details.  It  is,  of  course, 
always  possible  that  coal  may  be  lost  or  stolen  from  a  car. 
That  is  always  an  appropriate  matter  for  the  consideration 
of  the  court  or  jury,  in  the  trial  of  such  question.  It  is 
not  necessary,  as  a  matter  of  law,  that  such  a  question  shall 
be  dealt  with  negatively  or  in  detail.  The  case  was  in  the 
district  court  on  writ  of  error  only.  The  sufficiency  of  the 
evidence  was  dot  subject  to  its  review,  nor  is  it  subject  to 
ours.  Anthes  v.  Booser,  112  Iowa  511.  The  writ  was  prop- 
erly dismissed  in  the  district  court. — Affirmed, 

Preston,  C.  J.,  Ladd  and  Saxinger,  JJ.,  concur. 


Stai-e  of  Iowa,  Appellee,  v.  Job  Bertinblli,  Appellant. 

INTOXIOATINO   LIQUOBS:    Possession    of   Liquors — ^Presnmption. 

1    The  finding  of  intoxicating  liquors  In  unusual  quantities  in  a 

private  dwelling  house  of  a  person  not  keeping  a  tavern,  etc., 
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raises  no  presumption  of  illegal  sale  or  keeping  for  sale.     (Sec. 
2427,  Code,  1897.    But  now,  see  Ch.  323,  Acts  37  G.  A.) 

CRIMINAL  LAW:     Presumption  and  Burden  of  Proof.    The  presump- 

2  tion  of  illegal  sale  or  keeping  for  sale  which  the  law  Indulges 
from  the  fact  that  intoxicating  liquors  are  found  in  unusual  quan- 
tities in  the  defendant's  residence,  etc.,  does  not  Justify  an  in- 
struction that  the  jury  must  convict  unless  the  accused  over- 
comes the  presumption. 

WITNES8B8:    Bad  Reputation — ^Xlme  and  Place  of  Acquiring.     A 

3  witness  who  for  eight  months  preceding  the  trial,  has  resided 
in  a  populous  locality,  and  has,  apparently,  acquired  no  reputa- 
tion therein,  may  be  impeached  by  a  showing  of  his  bad  reputa- 
tion at  a  time  oight  months  preceding  the  trial,  in  the  locality 
where  he  then  resided. 

Appeal  from  Polk  District  Cowt. — Charles  Hutchinson, 

'  Judge. 

June  24,  1918. 

This  is  a  prosecution  for  maintaining  a  liquor  nuisance. 
There  was  a  verdict  of  guilty,  and  the  defendant  appeals. 
— Reversed, 

Miller  tC-  Wallingford,  for  appellant. 

H.  M,  Havver,  Attorney  General,  Ward  Henry,  Counts 
Attorney,  Arthur  T.  Wallace,  Arthur  G.  Rippey,  and  Lou\9 
B.  Cohen,  Assistant  County  Attorneys,  for  appellee. 

lOvAxs,  J. — Seventeen  bottles  of  beer  aAd  a  quart  bottle 
partly  filled  with  whiskey  were  found  in  the  residence  of  the 
<lefendant.     This  seizure  is  the  foundation  of  the  prosecu- 
tion.    Beyond  the  fact  of  this  seizure,  thr 

1     IXTOXICATINO 

'  liquors:  po8      evidence  of  guilt  was  meager.     The  defen- 
uors:  pre-  dant  is  au  Italian.    He  claimed  to  have  oh- 

sumption. 

tained  and  kept  the  whiskey  for  hospital  pur 
poses  only,  and  that  he  had  the  beer  for  family  use.  On«- 
meniber  of  his  family,  a  brother-in-law,  was  bedridden  at  the 
home  for  many  weeks,  because  of  personal  injury  consisting 
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of  a  broken  back.    It  was  daimed  that  the  beer  was  used 
habitually  bv  the  family  witli  meals,  in  lieu  of  tea  or  coffee. 
There  was  evident^e  of  oile  Kegley  timt,  on  two  occasions, 
he  had   bought   beer  from   the  defendant   in   his  kitchen. 
Tliis  was  denied  bv  the  defendant  and  bv  other  members  of 
his  family.    The  trial  court  gave  the  following  instructions: 
**The  statutes  of  this  state  further  provide  that  Hhe  find- 
ing of  intoxicating  liquors  in  unusual  quantities  in  a  pri- 
vate dwelling  house  in  the  possession  of  one  not  legally  au- 
thoriZiCd  io  sell  or  use  the  same  shall  be  presumptive  evidence 
that  such  liquors  were  kept  for  illegal  sale.'    And  you  are 
instructed  that  in  this  case  the  defendant  was  not  legally 
authorized  to  sell  intoxicating  liquora,  and  was  not  author- 
ized to  use  the  same  exce])t  for  his  own  personal  consump- 
tion.    And  if  you  should  find,  beyond  a  reasonable  doubt, 
that  intoxicating  liquors  were  found  upon  the  premises  in 
question  in  unusual  quantities^  considering  all  the  circum- 
stances of  the  case,  then  the  law  raises  a  presumption  that 
such  liquors  were  kept  by  the   defendant    for   illegal    sale, 
which  presumption  must  be  overcome  by  the  defendant  be- 
fore you  can  return  a  verdict  of  not  guilty.    And  if  you  do 
find  that  intoxicating  liquors  were  found  upon  the  premises 
in  unusual  quantities,  considering  all  the  facts  and  circum- 
Htances  in  the  case,  then,  unless  the  defendant  has  overcome 
the  presumption  raised  against  him,  it  will  be  your  duty  to 
find  him  guilty  as  charged." 

Error  is  assigned  on  this  instruction.  It  is  defended  by 
the  State  in  that  it  is  predicated  upon  Code  Section  2427,  and 
that  it  presents  a  correct  construction  of  such  section.  Sec- 
tion 2427  c(mtains  the  following: 

**0r  the  finding  of  the  same  in  unusual  quantities  in  a 
])rivate  dwelling  house  or  its  dependencies  of  any  person 
keeping  a  tavern,  public  eating  house,  grocery,  or  other  place 
of  public  resort,  shall  be  presumptive  evidence  that  such 
liquors  are  kept  for  illegal  sale." 
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It  is  undisputed  that  the  defendant  did  not  come  mihin 
any  of  the  classes  above  specified.  The  offense  charged  ante- 
dates the  enactment  of  Chapter  323  of  the  Acts  of  the  Thirtv- 
seventh  General  Assembly.  We  think  the  instruction  docs 
not  present  a  correct  construction  of  Section  2427.  Indeed, 
we  see  no  ambiguity  in  the  statute.  If  there  were  any,  wc 
have  alreadv  construed  it  in  True  v.  Hunter,  174  Iowa  442. 
The  instruction  was  clearly  erroneous  at  this  point 

The  instruction  was  erroneous,  also,  in  the  rule  of  bur- 
den of  proof  announced  by  it.  It  laid  upon  the  defendani 
the  burden  of  overcoming  a  presumption,  before  a  verdict  ol 

**not  guilty"  could  be  rendered.     Under  the 
*  law:  pre-        law,  burden  of  proof  of  guilt  is,  at  all  times. 

sumption   and  ,  ,         .  , 

burden  of        upon  the  State.    It  may  have  the  aid  of  "pre^ 

proof.  •  * 

sumptive  evidence"  to  that  end,  but  it  does 
not  thereby  escape  the  burden  of  proof.  If,  under  all  th€ 
evidence  in  the  case,  including  proper  presumptions,  the  jury 
has  a  reasonable  doubt  of  the  guilt  of  the  defendant,  it 
must  acquit ;  and  this  is  so  even  though  it  may  have  a  reason- 
able doubt  of  the  innocence  of  the  defendant.  It  is  imma- 
terial, in  such  a  case,  whethei|the  reasonable  doubt  arises  oat 
of  the  evidence  for  the  State  or  out  of  the  evidence  for  the 
defendant.  The  effect  of  the  instruction  was  to  reqaire  the 
defendant,  as  a  condition  to  his  acquittal,  to  prove  affirm- 
atively that  the  liquors  were  not  kept  for  illegal  sale.  If. 
under  all  the  evidence,  the  jury  had  a  reasonable  doubt  of 
the  intent  to  sell,  the  defendant  was  entitled  to  acquittal. 
In  view  of  a  new  trial,  it  seems  to  us  unnecessary  to 
deal  with  other  questions  presented.  The  most  important 
one  pertains  to  a  question  of  impeachment  of  the  witne* 

Kegley,  and  the  rejecting  of  evidence  offered 

^'  hKr?eDuA-      by  the  defendant  to  that  end.     Even  if  we 

place  o™ac^"  Were  to  hold  that  the  evidence  rejected  bj 

the  court  because  of  the  change  of  residence 
of  Kegley  since  the  knowledge  of  his  reputation  was  acqmrei\ 
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by  the  witnesses,  should  have  been  received,  it  would  not 
follow  that  the  same  evidence  would  be' admissible  in  the 
next  trial.  Sufficient  to  say  that  we  are  impressed  that  the 
trial  court  held  a  pretty  tight  rein  on  the  defendant  in  his 
offer  of  proof  of  the  general  reputation  of  Kegley.  Where 
a  witness  has  acquired  a  bad  reputation  in  a  community  or 
communities  which  are  not  centers  of  large  population,  and 
thereafter'  moves  to  a  large  city,  where  the  reputation  of  an 
ordinary  person  is  not  rapidly  acquired,  it  should  not  bo 
said  that  evidence  of  the  bad  reputation  of  the  witness  in 
the  community  of  his  residence  eight  months  before  the  trial, 
is  too  remote  for  consideration. 

For  the  error  contained  in  the  instruction  above,  the 
judgment  below  is — Reversed  and  remanded. 

Preston,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


State  of  Iowa,  Appellee  v.  Forrest  Dillman,  Appellant. 

HOMIOIDE:     Self -Defense — Dntj  to  Betreat.     Defendant's  failure 

1  to  avail  himself  of  reasonable  opportunity  to  retreat,  and  there- 
by avoid  the  killing,  is  quite  persuasive  on  the  question  wheth- 
er a  Jury  question  as  to  murder  has  been  made  out  by  the  State. 
Evidence  held  to  present  a  Jury  question,  though  deceased  was 
of  superior  size,  was  drunk,  was  quarrelsome,  but  was  unarmed. 

JXTBY:    Voir  Dire — Effect  of  Evidence.    A  juror  may  not  be  asked, 

2  on  voir  dire,  as  to  the  effect  which  certain  contemplated  evi- 
dence will  have  on  his  mind. 

CBHtHNAL  LAW:     Other  Offenses.     A  witness  may  not,  on  cross- 

3  examination,  be  Interrogated  as  to  offenses  alleged  to  have  been 
committed  by  an  accused,  which  offenses  are  separate  and  dis- 
tinct from  the  one  under  investigation,  and  which  were  in  no 
manner  brought  out  on  direct  examination. 

WITNESSES:     Depraved  Habits,  Antecedents,  Etc     The  right,  on 

4  cross-examination,  to  delve  into  the  past  depraved  habits,  ante- 
cedents, and  character  of  a  witness,  by  inquiry  as  to  specific 
acts,  in  order  to  undermine  his  credibility,  may  always  be  car- 
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ried  as  far  into  his  past  life  as  the  examiner  would  be  permit- 
ted to  go  were  he  Inquiring  as  to  reputation  for  truth  or  moral 
character.  It  seems  to  be  an  abuse  of  discretion  for  the  court 
to  permit  a  more  remote  inquiry,  unless  the  remote  facts  in- 
quired about  have  some  fair  relation  to  the  material  facts  in 
issue.  An  inquiry  into  facts  occurring  eight  years  previous  to 
the  occurrence  under  consideration,  with  no  showing  of  non- 
reformation  during  said  following  eig^t  years,  held  too  remote. 

Appeal  from  Lee  DisUiot  Court. — W.  S.  Hamilton,  Judge. 

June  24,  1918. 

The  indictment  charged  defendant  with  having  commit- 
ted the  crime  of  murder  in  the  first  degree.  He  was  found 
guilty  of  murder  in  the  second  degree,  and  sentenced  accord- 
ingly.   He  appeals. — Revetted. 

John  E.  Craig,  for  appellant. 

H.  M,  Havner,  Attorney  Greneral,  J.  3/.  C.  Hamilton, 
County  Attorney,  and  E,  W.  McManus,  Deputy  County  At- 
torney, for  appellee. 

Ladd,  J. — I.  At  about  9  o'clock  in  the  evening  of  Sep 
tember  23,  1916,  defendant  shot  and  killed  Ed  Scarlett.  Ti> 
the  indictment  charging  him  with  having  committed  murder 

in  the  first  degree,  he  interposed  the  plea 
1.  homicidb:  that  the  shooting  was  in  self-defense.     Sev 

aplf  .^pf  pnap  * 

duty  to  retreat,   eial  errors  are  assigned,  and  among  these 

tliat  the  evidence  was  not  suflficient  to  sus 
tain  the  verdict,  and  that,  in  any  event,  it  should  have  beei^ 
for  manslaughter  only. 

The  evidence  tended  to  show  that,  shortlv  after  8  o'clock 
in  the  evening,  the  defendant  and  his  wife  walked  over  to 
the  residence  of  her  mother,  Mrs.  Miranda,  who  wa*  keef*- 
ing  a  1  oai(^]ng  house,  and,  while  they  were  seated  in  the 
kitclHM!.  dctedent,  Ed  Scarlett,  accompanied  by  one  Schnei- 
de]-,  (jnno  to  the  house;  that  they  had  had  thi-ee  drinks 
each  at  Jerry  Stack's  before  coming;  that,  as  Scarlett  en 
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tered,  he  remarked  that  he  was  hunting  trouble,  and  sug-  ' 
^  gested  a  fight  with  Mrs.  Ellis, — who  was  making  her  home 
with  her  mother,  Mrs.  Miranda, — and  then  with  the  latter; 
that,  as  both  declined,  he  walked  into  the  kitchen,  where 
defendant's  wife  offered  him  a  chair;  that  he  immediately 
returned  to  the  front  room,  where  he  denounced  those  pres- 
ent in  the  vilest  language ;  that  Mrs.  Miranda  requested  him 
to  leave,  which  he  at  first  declined  to  do,  but  was  finally  in- 
duced to  do  by  Schneider,  assisted  by  Mrs.  Ellis;  that 
defendant  and  his  wife  left  immediately  afterwards;  that 
Mrs.  Miranda  overtook  them,  and  requested  defendant  "to 
go  over  on  Main  Street  and  see  if  you  can  find  the  police  for 
me;"  that  he  went  over  that  way;  that,  as  Scarlett  and 
Schneider  went  across  the  street  from  Mrs.  Miranda's  house, 
they  noticed  Mrs.  Maranda  and  defendant's  wife,  when  Scar- 
lett remarked,  "There  is  more  of  them  from  up  at  that  house, 
and  I  am  going  over  to  hammer  Hell  out  of  them;"  that, 
when  they  came  up,  a  discussion  arose  as  to  the  language 
Scarlett  had  employed  at  the  house,  one  or  both  of  the 
women  insisting  that  he  ought  not  to  have  made  use  of  the 
names  he  did ;  that  he  denied  having  called  them  names ;  that 
defendant  then  came  up,  and  remarked  that  he  did  call  them 
the  names.  According  to  Mrs.  Miranda,  Scarlett  then 
"struck  at  Forrest  (defendant).  He  had  something  in  his 
hand,  and  Forrest  staggereil  l>ack  towards  them.  I  am  not 
going  to  say  that  lie  hit  him,  but  he  surely  must  have,  foi 
Forrest  staggered  back  against  me.  I  stepped  back  out  of 
the  way  and  started  to  run,  and  the  shot  was  fired." 

Schneider  testified  that  defendant's  wife  accused  Scar 
lett  of  calling  her  a  whore,  whei*eupon  Scarlett  said,  "You're 
a  damned  liar;"  and  that  defendant  interposed,  "You're  a 
damned  liar, — ^you  did,  and  I  am  going  to  take  a  poke  at 
you ;"  that  Scarlett  undertook  to  strike  him,  when  defendant 
shot;  that  he  did  not  see  the  shot  fired,  but,  as  he  ran,  heard 
it;  that  he  did  not  see  anything  in  Scarlett's  hand  when  he 
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raised  it  to  strike  defendant,  but  that  Scarlett  raised  his 
hand,  and  was  plainly  preparing  to  strike  defendant.    De- 
fendant's wife's  storv  of  the  transaction  is  not  essentially 
different  from  her  mother's;  for  she  swore  that,  as  defendant 
came  up,  decedent  declared  that  "whoever  said  T   cussed 
everybody  in  the  house  is  a  G — D —  liar;"  that  her  husband 
remarked,  "Yes,  Ed.  you  cussed  everybody  in  the  house;" 
that  thereupon,  decedent,  using  a  vile  name,  said,  "I  fix 
you  right  now,-'  and  struck  at  defendant.    The  witness  was 
unable  to  say  whether  he  hit  defendant,  but  declared  that  he 
attempted  to  strike  again,  when  she  heard  a  shot  fired.    The 
defendant's  version  of  the  affair  was  that,  as  he  returned  to 
where  the  parties  were  standing,  he  "stepped  around  in 
front  of  them  about  3  feet  from  him ;"  that  decedent  said,  "1 
never  called  you  that.    Whoever  said  I  did  is  a  O — D —  lying 
s —  of  a  b — ,"  —  to  which  he  replied,  in  a  kindly  manner, 
"Ed,  you  did  call  them  all  names ;"  that  decedent  stood  look- 
ing at  him  probably  10  seconds;  that  he,  defendant,  turned 
with  his  left  side  towards  decedent,  and  was  not  looking 
when  Scarlett  struck  him. 

"I  got  the  full  force  of  the  blow.  He  struck  j>retty  bard, 
and  T  had  the  welt  from  it  until  the  next  morning.  He 
knocked  me  back  three  feet,  and  I  took  a  couple  of  stag- 
gering steps  backward  and  staggered  into  my  mother- 
in-law,  and  he  said,  'You  son-of-a-bitch,  I'll  fix  you;' 
and  the  first  thing  that  popped  into  my  mind,  when  I  seen 
that  he  hit  me  and  I  staggered  that  way,  was  that  he  wa< 
coming  at  me  with  some  weapon, — his  hand  was  back  here, 
just  like  this.  I  could  not  see  whether  it  was  in  his  hip 
pocket  or  not,  and  he  made  one  stej>  at  me,  and  the  first 
law  of  nature  entered  my  mind.  I  knew  he  was  a  big  man. 
I  knew  I  was  just  like  a  baby  attacked  by  an  elephant,  at- 
tacked by  a  man  like  him,  and  I  knew  that,  if  he  got  close 
enough  to  me  to  get  in  one  of  his  blows,  he  would  knock 
me  out  or  injure  me  very  badly,  if  not  kill  me:  and  I  pnlle^l 
the  gun  out  of  my^right-hand  coat  pocket  and  shot  him.     I 
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shot  at  him.  I  didn't  know  that  I  hit  him.  I  didn't  know 
that  he  was  dead  till  12  o'clock  that  night.  I  was  starting  to 
take  hold  of  my  wife's  arm  to  take  some  bundle's  that  she 
was  holding,  ami  said,  ^I^t's  go.'  When  I  got  up  there,  I 
had  no  purpose  or  intention  of  injuring  Ed  Scarlett.  I  never 
thought  anything  about  it.  My  sole  idea  was  to  get  away, 
and  get  my  wife  away.  I  saw  him  stagger  and  fall. '  I  did 
not  know  bow  badly  he  was  hurt.  I  was  panic-stricken,  and 
the  first  thing  that  entered  my  mind  was  the  idea  or  impulse 
to  get  away.    I  did  not  go  home.    I  went  to  Alexandria." 

The  accused  went  on  to  St.  Jjouis,  where  he  went  under 
an  assumed  name  for  some  weeks,  when  he  was  arrested  and 
brought  bac'k  for  trial.  The  defendant's  weight  at  the  time 
was  121  pounds,  while  that  of  Scarlett  was  176  pounds  or 
more.  The  evidence  was  in  contlict  as  to  whether  Scarlett 
was  peaceable  and  quiet,  or  a  quarrelsome  man,  and  a  like 
conflict  appears  as  to  the  character  of  the  accused.  The  rec- 
ord is  silent  as  to  whether  any  attempt  to  retreat  was  made. 
Prom  this  evidence,  it  cannot  be  said  that  there  was  no  evi- 
dence on  which  to  base  a  finding  that  defendant  was  guilty 
of  murder  in  tlie  second  degree.  Manifestly,  decedent  was 
under  the  influence  of  liquor,  and  was  out  for  trouble.  But 
he  was  without  weapon  of  any  kind.  His  superior  size  and 
strength,  though  indicating  that  he  might  prove  formidable 
in  an  encounter,  did  not  establish  conclusively  that  the  ac- 
cused might  not  have  evaded  this  by  retreat.  Indeed,  the  dis- 
parity in  the  size  of  the  men  was  suggestive  that  the  larger 
would  not  be  likely  to  deem  resort  to  weapons  necessary.  The 
circumstances  were  such  that  the  jury  might  have  rejected  the 
plea  of  self-defense  interposed,  and  have  found  that,  in  view 
of  decedent's  drunken  condition,  defendant  might  have  avoid- 
ed taking  his  life  by  retreating;  and  that  he  was  actuated  by 
malice,  induced  by  the  outrageous  language  to  his  wife  im- 
mediately preceding  the  shooting,  and  to  her  mother  and 
sister  at  the  house.  The  evidence  was  suflScient  to  carry  the 
issue  to  the  jury. 
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II.  In  the  examination  of  George  Wertz  on  voir  dim 
counsel  for  defendant  asked,  "Would  the  fact  that  the  de- 
fendant rah  away  after  the  shooting  prejudice  your  mind  in 
any  way?''    An  objection  as  incompetent,  immaterial,  and 

irrelevant  was  sustained,  and,  as  we  think, 
""  dire  .-'effect  of    properly  so.    It  appeared  that,  immediately 

evidence 

after  the  sliooting,  the  defendant  went  to 
Alexandria,  Missouri,  and  then  on  to  St.  Louis,  of  the  same 
state,  where  he  went  under  an  assumed  name,  until  arrested 
and  brought  back  for  trial.  To  test  the  qualifications  of  per- 
sons called  to  sit  as  jurors,  neither  party  may  inquire  con- 
cerning his  views  of  evidence  to  be  adduced  on  the  trial,  or 
the  weight  he  would  be  inclined  to  attach  thereto.  These  are 
matters  on  which  the  jurors  are  to  act  under  the  guidance  of 
the  court.  In  any  event,  the  juror  is  to  be  guided  by  the 
court  as  to  the  consideration  he  must  accord  the  tes- 
timony adduced;  and,  through  expressions  extracted  from 
him  in  examination  on  voir  dire,  guidance  by  the  court 
should  not  be  rendered  more  difficult.  Evidence  of  flight  is  a 
circumstance  tending  to  show  guilt,  and  the  juror  must  have 
so  regarded  it,  even  though  he  might  have  been  induced,  with- 
out reflection,  to  have  stated  that  it  would  not  influence  or 
prejudice  his  mind.  There  was  no  abuse  of  the  large  discre- 
tion lodged  in  trial  courts  in  the  matter  of  securing  fair  and 
impartial  jurors.  State  v,  Arnold,  12  Iowa  479;  State  v» 
Dooley,  89  Iowa  584 ;  Simons  v.  Mason  City  d  Ft.  D.  R,  Co,. 
128  Iowa  13^ ;  Brusseau  v.  Lower  Brick  Co,,  133  Iowa  245. 

III.  Lorine  Ellis,  sister  of  defendant's  wife,  after  tes- 
tifying to  what  happened  at  the  house,  and  to  ^finding  a  re- 
volver under  defendant's  pillow  on  two  different  mornings 

when  defendant  was  stopping  there,  while 

3  Criminal  '^^^  ^'^^^  ^as  visiting,  and  that  she  had  given 

offenses*^^'^         him  the  revolver  about  a  year  previous,  at 

Moberly,  Missouri,  when  he  was  employed 
by  the  Wabash  Railroad  Company,  was  asked,  on  cross-ex- 
amination, whether  "he  always  carried  a  gun  ?    A.  I  cannot 
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say  that  he  always  carried  it;  I  know  of  one  time  before  that 
he  carried  a  gun.  There  is  no  use  to  lie  about  it, — I  know 
that."  Defendant  objected  to  the  testimony,  and  moved  that 
it  be  excluded,  as  incompetent,  irrelevant,  and  immaterial. 
This  objection  was  overruled.  "Q.  That  was  the  time  that 
he  shot  a  man  at  a  dance  at  Hannibal?  A.  Yes."  Counsel 
for  defendant  objected  to  the  question,  and  moved  to  exclude 
the  answer,  ^s  incompetent,  irrelevant,  immaterial,  and  not 
proper  examination. 

This  motion  should  have  been  sustained.  The  inquiry 
related  to  a  distinct  transaction,  in  no  manner  connected 
with  that  under  investigation,  nor  with  anything  brought 
out  on  direct  examination. 

1 V.  The  defendant  testified  in  his  own  behalf.  ,On  cross- 
examination,  for  the  purpose  of  testing  his  credibility  as  a 
witness,  he  was  asked  whether,  in  April,  1907,  he  had  a  fight 

at  a  shoe  factory  in  Hannibal,  Missouri,  and 

4.  wiTNBsswi:        got  fined;  whether,  <Jn  May  7th,  he  and  one 

cedents  '^tc'       Hammond  got  into  a  fight  at  the  same  place, 

and  licked  three  fellows,  one  of  whpm  had 
brass-knuckles;  whether  on  July  15,  1907,  he  slugged  one 
Young,  and  was  fined ;  whether,  on  November  25,  1907,  he  got 
into  a  fight  in  Cheny's  Hall,  at  Hannibal,  Missouri,  and  was 
searched,  and  found  to  be  armed  with  a  dirk  and  a  revolver ; 
whether,  on  August  29,  1908,  he  got  into  a  fight  at  Alger's 
Hall,  in  that  city;  whether,  on  October  28,  1908,  he  fought 
the  Banta  boys  and  bruised  the  1^  of  one  of  them,  and  on 
the  next  day  was  followed  by  officers  to  Moberly,  Missouri, 
thrown  into  jail,  and  taken  back  to  Hannibal ;  and  whether, 
7  or  8  years  ago,  he  assaulted  Officer  Little,  at  Hannibal,  by 
hitting  him  over  the  head  with  a  club,  during  a  shoe  factory 
strike;  and  whether,  at  one  time,  he  made  application  to  a 
detective  agency  for  a  position.  Objection  to  each  inquiry 
as  incomjjetent,  irrelevant,  and  immaterial,  not  cross-exam- 
ination and  too  remote,  was  overruled.    The  answer  to  each 

Vol.  183  lA. — 78 
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question  was  a  denial,  or  that  he  did  not  remem'ber,  except 
that  he  was  fined  one  dollar  and  costs.    He  was  then  shown 
what  purported  to  be  a  diary  kept  by  him  during  1907  and 
1908,  and,  after  repeated  inquiries,  admitted  that  the  en- 
tries, except  one  item,  appeared  to  have  been  made  by  him ; 
and  then  all  the  matters  referred  to  above  were  gone  over 
again,   in   connection   with  the  diary,  and  answers  made, 
either  explanatory  of  those  previously  given,  or  that  he  did 
not  remember.     Then  extracts  from  the  dian'  were  intro- 
duced,  as  that  of  February  11,  1907,  that  he  was  19  years 
old  today;  April  1,  1907,  that  he  got  into  a  fight  at  the 
factory  and  was  discharged ;  May  12,  1907,  that  he  and  Jack 
Hammond  whipped  three  fellows,   but  Jack   got  his  head 
split  "with  a  pair  of  nucks;"  July  13,  1907,  was  arrested  for 
throwing  and  hitting  Albert  Young  on  the  head,  and  fined 
one  dollar  and  costs;   November  25,  1907,  got  into  a  fight  at 
a  dance,  when  the  cops  searchefl  him,  but  did  not  arrest  him, 
and  did  not  discover  a  dirk  or  revolver  he  had  on  his  person ; 
February  1,  1908,  that  he  was  20  yefirs  old  that  day ;  August 
29,  1908,  that  he  attended  a  dance  at  Alger's  Hall,  and  got 
into  a  fuss  with  a  fellow;  September  6,  1908,  that  he  got 
drunk,  and  went  to  a  dance,  from  which  two  fellows  under- 
took to  take  him  home,  when  they  had  a  fuss,  and  he  went 
on  alone,  reaching  his  room  at  4 :54  o'clock  in  the  morning ; 
October  21,  1908,  attended  a  dance,  and  got  into  a  fight  wnth 
Banta,  who  hit  him  without  provocation,  and  he  (defendant) 
shot  at  him   (Banta),  whereupon  7  fellows  followed  him 
home,  and  threatened  to  kill  him;  Noveml>er  6th  and  7tb, 
1908,  was  arrested  at  Moberly,  Missouri,  and  taken  back  to 
Hannibal,  Missouri,  where  he  was  tried  and  acquitted,  at  a 
cost  of  f40.    Possibly  some  of  these  have  been  omitted.     All 
the  above  were  received,  over  objections  like  that  recited, 
and  all  related  to  transactions  occurring  at'  Hannibal   or 
Moberly,  Missouri,  when  the  accused  was  19  or  20  years  of 
age,  according  to  the  diary,  or  17  or  18  years  of  age,  as  he 
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testified, — and  was  corroborated  by  Little, — ^and,  as  ob- 
served, 8  or  9  years  previous  to  the  offense  charged  in  the 
indictment. 

As  the  defendant  had  tendered  himself  as  a  witness,  he 
was  subject  to  all  the  tests  of  credibility  applicable  to  other 
witnesses.  State  v.  Teeter,  69  Iowa  717 ;  State  v,  Hayden, 
131  Iowa  1 ;  State  v.  Wasson,  126  Iowa  320 ;  State  v.  Kuhn, 
117  Iowa  216 ;  State  v,  Pugsleif,  75  Iowa  742.  That  specific 
acts,  tending  to  discredit  a  witness,  even  though  the  accused, 
may  be  inquired  into  on  cross-examination,  is  well  settled* 
State  V.  Brooks,  181  Iowa  874,  and  cases  therein  cited.  As 
remarked  in  People  v.  Webster,  139  N.  Y.  73 : 

"It  is  now  an  elementary  rule  that  a  witness  may  be 
specifically  interrogated  upon  cross-examination  in  r^ard 
to  any  vicious  or  criminal  act  of  his  life,  and  may  be  com- 
pelled to  answer,  unless  he  claims  his  privilege.  A  party 
who  offers  himself  as  a  witness  in  a  criminal  case  is  not  ex* 
empt  from  the  operation  of  the  rule.  He  is  not  compelled  to 
testify;  and  if  not  examined,  the  law  provides  that  it  shall 
not  give  rise  to  any  presumption  against  him.  When  he 
elects  to  become  a  witness,  it  is  for  all  the  purposes  for 
which  a  witness  may  be  lawfully  examined  in  the  case,  and 
he  is  not,  in  the  constitutional  sense,  'compelled  to  be  a  wit- 
ness against  himself;'  although,  when  subjected  to  the  test 
of  a  legitimate  cross-examination,  he  may  be  required  to 
make  disclosures  which  tend  to  discredit  or  to  incriminate 
him.  {People  v,  Tice,  131  N.  Y.  657.)  The  extent  to  which 
disparaging  questions,  not  relevant  to  the  issue,  may  be 
put  upon  cross-examination,  is  discretionary  with  the  trial 
court,  and  its  rulings  are  not  subject  to  review  here,  unless 
it  appears  that  the  discretion  was  abused." 

Appellant  does  not  question  this  rule,  nor  that,  if  the 
several  inquiries  related  to  recent  events,  the  rulings  would 
be  correct — a  point  on  which  no  opinion  is  expressed.    The 
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contention  is  that  these  mattei*s  wei-e  too  remote  to  be  ac- 
corded any  bearing  on  the  credibility  of  the  accused. 

Nothing  was  shown,  tending  to  his  discredit,  from  1908 
up  to  the  time  of  the  tragedy  under  investigation.  Even 
the  evidence  adduced  by  the  State,  tending  to  show  that  he 
was  reputed  a  (juarrelsome  person,  related  to  his  residence 
at  Hannibal,  Missouri,  over  8  years  previous;  and  neither 
this  nor  any  particular  acts  were  shown  by  the  proof  to  have 
continued,  or  to  have  been  continuous  or  in  anv  manner  con- 
nected,  through  this  span  of  years.  Tlie  character  or  repute 
of  a  witness  must,  of  couree,  relate  to  the  time  when  he 
testifies.  And  inquiry  must  be  confined  to  such  recent 
period  as  that  the  evidence  elicited  will  be  likely  to  throw 
some  light  on  his  present  character.  McOidre  i\  Ketiefick, 
111  Iowa  147 ;  People  r.  Mix,  149  Mich.  260 ;  (12  Am.  &  Bug. 
Ann.  Oases  398,  and  note) .  Impeaching  evidence,  other  than 
that  elicited  on  cross-examination,  is  restricted  "to  the  neigh- 
borhood of  the  present  residence  of  a  witness  sought  to  be 
impeached,  and  to  proof  of  reputation  at  a  time  near  that 
of  the  trial.  When  a  residence  has  been  so  recently  acquired 
that  the  neighbors  of  the  witness  are  not  likely  to  have  as- 
certained his  true  character,  and  he,  in  all  probability,  has 
not  thrown  off  that  established  in  the  neighborhood  of  his 
former  abode,  evidence  of  his  reputation  at  the  latter  place 
may  he  received,  as  it  may  also  when  he  has  subsequently  re- 
mained in  no  place  long  enough  to  become  well  known  to  his 
neighbors."    McQuire  v.  Keneflck,  supra. 

It  would  seem  that  cross-examination  bearing  on  credi- 
bility should  have  limitations  somewhat  analogous  with 
those  put  ui)on  inquiries  concerning  reputation  and  moral 
character  of  other  witnesses;  though  courts  apparently  have 
been  much  more  liberal  in  the  period  covered  by  cross-exam- 
inations,— and  so  for  the  verv  evident  reason  thdt  the  matter 
of  best  evidence  is  not  involved  in  the  latter,  and  the  search 
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in  cross-examination  is  into  the  inner  life  of  the  witness,  as 
manifested  by  what  he  has  done. 

Character,  the  inner  man,  can  be  known  to  the  world 
throngh  what  he  has  done  and  said,  as  manifested  by  the 
outer  man ;  and  the  world's  estimate  of  him  is  reputation, 
and  reputation  is  taken  as  proof  of  character.  It  is.  not  al^ 
ways  correct ;  for  a  person  of  bad  character  sometimes  is  of 
good  repute,  and  vice  versa.  It  is,  however,  the  best  evidence 
available.  Cross-examination  tends  to  uncover  for  the  jury 
or  court  the  life  the  witness  has  led,  and  to  allow  the  jury  to 
sav  for  themselves  what  influence  the  life  lived  would  have 
on  the  credibility  of  the  witness.  Even  to  cross-examina- 
tion there  should  be  some  limit,  beyond  which  the  veil  should 
not  be  raised.  State  v.  Reed,  53  Kan.  767  (42  Am.  St.  322) ; 
Eads  V.  State,  17  Wyo.  490  (101  Piic.  946)  ;  40  Cyc.  2597,  and 
cases  collected.  See  interesting  discussion  in  2  Wigmore 
on  Evidence,  Sections  981  et  seq.  Where  the  line  shall  be 
drawn,  is  quite  generally  left  to  the  discretion  of  the  trial 
court,  and  only  Mu  abuse  thereof  will  its  exercise  l>e  inter- 
fered with.  So  much  depends  on  the  peculiar  circunwtances 
of  each  case  that  no  unvarying  rule  can  be  laid  down ;  but 
it  may  be  said  that  the  cross-examination  can  be  extended 
back  as  far  as  inquiry  of  general  reputation  for  truth  and 
veracity,  or  proof  of  general  moral  character;  and  there 
seems  no  tenable  reason  for  permitting  cross-examination  re- 
lating to  specific  acts  to  extend  farther  into  the  past,  unless 
these  are  in  some  wav  related  to  the  facts  or  acts  under 
consideration,  and  ai^  in  some  manner  given  significance 
thereby.  This  is  a  rule  well  calculated  to  allow  sufficient 
leeway  to  inquiry,  and,  at  the  same  time,  put  a  stop  to  open- 
ing up  the  past,  short  of  turning  cross-examination  into  op- 
pression and  an  attempt  to  harass  or  disgrace  the  witness, 
rather  than  to  test  his  credibilitv. 

The  accused  had  come  to  Keokuk  on  March  IGth  previ- 
ous to  the  shooting,  prior  to  which  he  had  resided  at  Mober- 


1158  State  v.  Dillman.  [183  Iowa 

ly,  Missouri,  since  November  8,  1913.  He  seems  to  have 
been  in  Keokuk  from  February  2,  1913,  until  May  8th,  and 
to  have  gone  from  there  to  Moberly,  Missouri,  and  on  to 
Marshall,  where  he  remained  until  shortly  before  returning 
to  Moberly,  as  before  stated.  What  he  did,  save  that  he  was 
married,  July  21,  1912,  or  where  he  lived  during  the  years 
from  1908  to  1913,  does  not  appear ;  but  he  certainly,  in  liv- 
ing at  Moberly  from  November  8,  1913,  until  September  23, 
1916,  nearly  three  years,  remained  there  long  enough  to 
establish  a  reputation  as  to  character  and  veracity;  and 
there  was  no  occasion  for  skipping  back  another  five  years 
for  proof,  in  the  evidence  of  others  and  in  his  cross-exam- 
ination, as  to  his  general  moral  character,  as  bearing  on  bis 
credibility  as  a  witness  at  the  trial.  Especially  so,  inasmuch 
as,  in  so  doing,  the  inquiiy  related  to  the  indiscretions  and 
vanities  of  youth  and  inexperience.  Even  though  all  he  re- 
corded were  true,  the  subsequent  years,  without  apparent 
fault  on  his  part,  would  seem  quite  sufficient  to  wipe  away 
the  stain  of  youthful  follies.  The  prejudicial  character  of 
the  evidence  is  manifest.  We  are  of  opinion  that  the  court 
abused  its  discretion  in  receiving  this  evidence. 

The  suggestion  was  made  on  oral  argument  that  the  evi- 
dence was  elicited  on  cross-examination  on  defendant's  re- 
mark that  he  was  "not  a  man  that  looks  for  trouble;"  but 
that  was  brought  out  in  cross-examination,  and  surely  might 
not  be  regarded  as  a  basis  for  cross-examination  otherwise 
improper.  No  inquiry  was  made  of  him  as  to  his  character 
as  a  peaceable  person. 

Exceptions  to  the  instructions  are  hypercritical,  and  re- 
quire no  attention.  For  the  errors  pointed  out,  the  judg- 
ment is  reversed,  and  the  cause  remanded. — Reversed  and 
remanded. 

Prkston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 
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State  of  Iowa,  Appellee,  v.  Frank  Fountain,  Appellant. 

UrroXIOATING  LIQUOBS:    Possession  of  Uquor»— Bevonue  Stamp 

1  Presumption.  Presumption  of  guilt  of  unlawful  sale  and  keep- 
ing for  sale  is  raised  both  by  the  finding  of  liquors  in  a  place 
of  business,  and  by  the  possession  of  an  internal  revenue  stamp 
for  such  liquors.     (Sec.  2427,  Code,  1897.) 

INTOXICATING   LIQUOBS:     Evidence — ^Belevancy,   etc.    Evidence 

2  bearing  upon  defendant's  want  of  knowledge  of  the  possession 
of  liquors  Is  wholly  irrelevant,  when  It  is  conceded  that  defend- 
ant had  full  knowledge. 

EVIDENCE:    How  Strangers  Wonld  Testify.    What  another  person 

3  would  testify  to,  if  asked  as  to  a  certain  matter,  is  wholly  in- 
competent. 

INTOXICATING  LIQUOBS:     Intent  Not  Element  of  Sale     The  mat- 

4  ter  of  intent  is  not  involved  in  an  accusation  of  selling  intoxi- 
cating liquors. 

INTOXICATING   LIQUOBS:     "Gift"    as   VioUtion.     A    "gift"   of 

5  intoxicating  liquors  to  one's  employee,  in  order  to  induce  the 
employee  to  cotitinne  icork,  is  a  violation  of  that  part  of  the 
statute  which  prohibits  gifts  of  such  liquors  "in  consideration 
♦  ♦  ♦  6f  any  services  or  in  evasion  of  the  statute."  (Sec. 
2382,  Code  Supp.,  1913.) 

TBIAL:    Instructions — ^Defining  Terms.     Failure,  in  the  absence  of 

6  a  request,  to  define  the  term  "evasion  of  the  statute,"  is  not 
error. 

INTOXICATING  LIQUOBS:    Place  Blade  to  Besemhle  Saloon.    The 

7  Jury  may,  on  the  issue  whether  a  so-called  "Temp  Bar"  was  a 
place  for  the  unlawful  sale  of  intoxicating  liquors,  lake  Into 
consideration  the  fact  that  the  place  was  equipped  in  all  re- 
spects as  intoxicating  liquor  saloons  were  formerly  equipped. 

INTOXIOATING      LIQUOBS:        Offenses— ;radgme&t->Modiflcation. 

8  Fine  reduced  from  $1,000  to  |600. 

Appeal  from  Polk  District  Court. — Charles  Hutchinson, 

Judge. 

June  24,  1918. 
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TiiK  defendant  was  convicted  of  maintaining  a  liquor 
nnisance,  and  appeals. — Affirmed. 

■  T,  L.  Sellers^  for  appellant. 

H,  M.  Havner,  Attorney  General,  F.  C,  Da^dson,  As- 
Hiutant  Attorney  General,  V.  G,  Watkims,  and  Ward  C.  Hen- 
ry, Couuty  Attorney,  for  appellee. 

Ladd^  J. — The  defendant,  with  one  Roberts,  was  in- 
dicted, April  C,  1917,  for  having  maintained  a  place  where 
in  intoxicating  liquors  were  sold  and  kept  with  intent  to 

sell.     Both  were  found  guilty.     Roberts  was 
1.  INTOXICATING      granted  a  new  trial,  and  a  fine  of  f  1,000 

LIQUORS  :    p08-  "  '  ' 

fi?uors**rev-       ^^ '^^  imposeil  upoii   defendant,   Fountain. 

pJee^mptTon!  I.     He  challenges  the  sufficiency  of  the 

evidence  to  sustain  his  conviction.  With 
cue  De  Bolt,  he  operated  what  is  known  as  a  "Temp  Bar," 
at  the  corner  of  West  Second  Street  and  Grand  Avenue. 
in  the  city  of  Des  Moines,  and  for  himself,  conducted  a  gar- 
bage business.  On  March  21,  1917,  policemen  searched  the 
premises  for  intoxicating  liquors,  and  found  two  pints  of  • 
whisky  on  the  shelf  under  the  bar,  and,  back  of  the  bar,  a 
government  liquor  license,  in  De  Bolt's  name;  and,  in  an 
old  store  building,  nearly  half  a  block  distant,  w^here  lie 
kept  his  garbage  cans,  found  a  garbage  can,  among  about 
100  others,  in  which  there  were  14  joints  of- whisky  in  pint 
bottles;  and  in  the  hay,  another  pint  of  whisky,  also  12  or 
14  empty  bottles;  and  in  the  desk  of  his  office,  7  bottles  of 
whisky. 

De  Bolt  testified  that  he  had  purchased  the  two  bottles 
of  whisky  found  under  the  bar,  to  take  to  his  wife,  who 
was  sick;  and  Fountain  explained  that  the  government  li- 
cense had  been  procured  under  the  advice  of  "revenue  men,-' 
in  order  to  avoid  trouble,  and  that,  after  consulting  one 
Weimer,  the  license  was  procured.  He  denied  having  know- 
ingly or  intentionally  permitted  the  clerk,  barkeeper,  em- 
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ployee,  or  partner  to  sell  intoxicating  liquors  at  the  place 
or  at  the  time  in  question,  and  swore  that  he  did  not  at- 
tend the  bar;  that  he  bought  the  liquor  found  in  the  old 
storeroom,  or  barn,  the  night  before,  but  not  with  intent 
to  sell'or  to  have  it  sold,  by  himself  or  anyone  else ;  that  this 
liquor  came  in  two  packages,  which  he  placed  in  the  can, 
and  some  of  the  boys  working  there  took  two  or  three  bot- 
tles out;  that  he  bought  this  liquor  from  somebody  who 
came  around  with  it;  that  he  intended  to  take  that  in  his 
desk  home  with  him ;  and  further : 

"I  always  kept  whisky,  and  gave  them  (the  men  em- 
ployed in  the  garbage  business)  what  they  wanted.  It  is 
hard  to  get  a  fellow  to  work  in  the  scavenger  business  Tin- 
lei*s  you  give  them  a  little  drink,  and  that  is  why  I  appeal 
this  case.  I  have  been  30  vears  in  the  business,  and  have 
always  kept  liquor  for  them.  There  are  lots  of  fellows  you 
cannot  get  to  work  unless  you  give  them  a  little  of  whisky 
to  drink.  Borne  days  it  was  raining,  and  they  came  in,  cold 
and  wet,  and  I  would  get  out  a  bottle;  and  sometimes  I 
would  bring  a  few  into  the  office,  so  they  would  not  know 
where  it  was.  If  I  left  it  out  where  they  could  get  their 
hands  on  it,  they  might  drink  it  all  up  at  once." 

He  testified,  further,  that  he  got  no  pay  from  the  boys, 
and  that  De  Bolt  knew^  nothing  of  this.     It  is  manifest, 
from  this  recital  of  the  evidence,  that  the  issue  as  to  defend- 
ant's  guilt  was  for   the  jury.     Presumption    thereof   was 
raised,  both  by  the  finding  of  the  revenue  stamp  and  by  the 
keeping  of  intoxicating  liquors.     Sections  2382,  Code  Sup 
plement,  1913,  and  2427,  Code.     Whether  his  explanation 
was  sufficient,  was  for  the  jury  to  determine.     If  kept  for 
the   puiTpose  of  illegal  sale,  this  was  done  about  as  one 
would  in  concealing  it  from  the  officers  of  the  law.     On  the 
other  hand,  if  it  was  kept  solely  for  personal  use,  or  for  the 
purpose  of  giving  it  away,  without  any  consideration  what- 
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ever,  the  defendant  should  not  have  been  convicted.    The 
issue,  as  said,  was  solely  for  the  jury. 

II.  One  Dawson  operated  a  horse-shoeing  shop,  next  to 
t!ie  old  barn,  or  store;  and,  owing  to  objection's  being  sua- 
tained,  was  not  permitted  to  say  whether  he  had  observed 

any  whisky  sales  at  the  "Temp  Bar,"  or  per- 
2.  Intoxicating      sons    purchasing    whisky    or    congregating 

relevant,  etc.     ^^^>  ^^  persous  going  there,  or  anything 

indicating  that  liquors  were  being  sold  there, 
or  persons  going  in  and  out  of  there  for  the  purpose  of  trad- 
ing or  purchasing  anything,  or  whether  he  attempted  to  pur- 
chase whisky  and  was  refused,  or  whether  he  saw  anyone 
drink  intoxicating  liquor  there.  The  several  rulings  were 
correct.  The  answers,  if  given  by  Dawson,  would  have  had 
no  bearing  on  the  issue,  except  as  to  defendant's  want  of 
knowledge,  and  whether  he  had  obtained  intoxicants  there, — 
neither  of  which  the  State  had  sought  to  prove.  The  charac- 
ter of  the  general  business  carried  on  by  defendant  and  De 
Bolt  was  not  in  dispute,  so  that  this  did  not  furnish  ground 
for  the  interrogatories;  and,  in  any  event,  to  inquire  into  the 
details  of  their  business,  save  as  these  related  to  the  sale  or 
keeping  for  sale  of  intoxicants,  was  not  relevant  to  the  is- 
sues.   There  was  no  error. 

III.  The  defendant  was  asked: 

"Was  there  ever  any  intent  on  your  part  that  intoxicat- 
ing liquors  should  be  sold  at  that  place?  A.  Mr.  Roberts 
would  testify  that  I  have  often  told  him  not  to  let  a  man 

have  a  bottle  there." 
^'  how"8traii«erB  On  motion,  this  was  stricken,  as  incom- 

wou  es  y.  p^^^jj^^  irrelevant  and  immaterial.  The  ml- 
ing  was  correct;  as  it  was  immaterial  what  Roberts  might. 
but  did  not,  testify  to. 

"Q.  Did  you  instruct  your  barkeeper  to  not  sell  intox- 
icating liquors?  (Objection  as  suggestive  was  sustained.) 
Q.    What  instructions  did  you  give  your  barkeeper  with 
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reference  to  selling  intoxicating  liquors  at  that  place? 
(The  same  objection  was  sustained.)" 

These  rulings  are  said  to  have  been  erroneous;  but,  if 
so,  this  was  obviated  by  his  testimony  subsequently  that  he 
never  permitted  any  employee  or  barkeeper  to  sell  intox- 

4.  iNToxicATiNQ  icatlug  Uquors  at  the  place.  Moreover,  the 
tent^not  Se-  matter  of  intent  is  not  involved  in  an  accu- 
ment  ot  8ai«.     gation  of  selling  intoxicating  liquors.    If 

the  defendant  or  anyone  else  for  him  actually  sold  intoxi- 
cating liquors  on  the  premises,  he  would  be  guilty,  whether 
he  intended  so  to  do  or  not. 

IV.  In  the  third  instruction,  the  court  directed  the  at- 
tention of  the  jury  to  the  law  under  which  the  defendant 
was  indicted,  to  his  admission  that  he  was  owner  of  the 

5.  i^iToxicATiNo  "'''^"^P  ®«^'  building  and  of  the  old  store- 
"gift""a8  house  where  intoxicating  liquors  were 
vioiaUon.            found,  and  then  instructed  that,  in  order 

to  find  him  guilty,  as  charged  in  the  indictment,  the  jury 
must  And  from  the  evidence,  beyond  reasonable  doubt,  that 
defendant  (1)  used  or  assisted  in  the  use  of  the  premises 
for  the  purpose  of  selling  intoxicating  liquors;  or  (2)  kept 
or  assisted  in  keeping,  for  himself  or  others,  in  said  prem- 
ises, intoxicating  liquors,  for  the  purpose  of  selling,  ex- 
changing, bartering,  or  dispensing  same,  or  giving  same  in 
consideration  of  services,  or  "in  evasion  of  the  statute;"  and 
(3)  continued  to  use  such  premises  for  the  purpose  of  keep- 
ing intoxicating  liquors  with  intent  to  sell  the  same.  Later 
on,  the  jury  was  told  that  there  was  no  evidence  justifying  a 
finding  that  Roberts  "gave  intoxicating  liquors  to  anyone 
in  consideration  of  services  or  in  evasion  of  the  statute." 
This  instruction  is  criticised,  for  the  reason,  as  Is  said,  that 
there  is  no  evidence  that  appellant  gave  liquor  "for  a  con- 
sideration," and  that  the  clause  "in  evasion  of  the  statute" 
should  have  been  explained  and  its  meaning  expounded  to 
the  jury ;  and  that  the  suggestion  with  reference  to  Roberts 
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impliedly  advised  the  jury  that  there  was  evidence  against 
Fountain  tending  to  show  a  gift  by  disposing  of  intoxicat- 
ing liquors,  *'in  consideration  of  services  or  in  evasion  of  the 
statute." 

There  was  such  evidaice ;  for  Fountain  testified,  in  sub- 
stance, that  he  purchased  the  whisky  with  the  design  to  give 
most  of  it  to  the  men  in  his  employment,  in  order  to  induce 
them    to    continue    working    for  him.     His  testimony  on 
the  subject  has  been  set  out.    He  claimed  to  have  gotten 
no  pay,  from  the  boys  for  the  whisky  furnished  them.     The 
tender  solicitude  of  such  a  philanthropist  for  his  employees 
is  always  very  touching.     This  scheme  of  reducing  expenses 
in  the  employment  of  laborers  formerly  was  quite  exten- 
sively pursued.    The  roustabout  about  the  saloon  or  tavern 
was  paid  in  drinks;  and  in  numerous  large  enterprises,  in- 
toxicants were  regularly  issued  to  employees  in  lieu  of  a 
portion  of  their  wages,  always  to  the  profit  of  employers. 
But  the  plan  has  been  quite  generally  abandoned.    Under 
modem  methods,  payment  of  fair  wages,  gauged  according 
to  the  character  and  amount  of  labor  exacted,  is  required, 
and  the  workmen  are  allowed  to  determine  for  themselves 
how  -and  for  what  it  shall  be  spent;  and  if  defendant,  by 
pandering  to  the  appetites  of  men,  induced  them  to  labor  as 
scavengers  at  wages  received  in  more  cleanly  employments, 
and  thereby  turned  into  his  coflfers  the  difference  between 
such  wages  and  what  he  otherwise  must  have  paid,  less  the 
cost  of  the  whisky  given  to  them,  he  is  not  in  a  situation  to 
plead  that  this  was  a  mere  giving  away,  or  that  it  was 
not  disposing  of  it  for  a  consideration. . 

We  are  of  opinion  that  whether  he  was  keeping  the 
whisky  with  intent  to  sell,  or  to  give  to  his  employees  solely 
as  a  gratuity,  or  to  induce  them  to  continue  in  his  employ- 
ment  at  lower  wages  than  otherwise  he  must  have  paid. 
was  for  the  jury  to  decide.  As  remarked  in  State  v.  Hutch- 
ins,  74  Iowa  20: 
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"The  section  evidently  requires  the  statute  to  be  so  con- 
strued as  to  forbid  all  gifts  for  a  consideration,  direct  or 
indirect,  or  remote,  or  made  with  the  purpose  of  receiving 
anything  in  return.  Thus,  when  liquor  is  given  to  those 
who  buy  other  things,  or  to  induce  trade  or  attract  custom, 
or  in  a  hundred  different  ways  which  the  ingenuity  of  law- 
breakers has  or  may  devise  to  defeat  the  law,  it  is  to  be  re- 
garded as  a  violation  of  statute." 

Nothing  said  in  State  v,  Flemmingy  86  Iowa  204,  or 
State  V.  Bernstein,  129  Iowa  520,  is  inconsistent  herewith. 
We  do  not  say  that  giving  whisky  to  his  employees  was  a 
mere  scheme  to  keep  down  their  wages  and  obtain  work 
at  a  reduced  cost,  but  that  such  a  conclusion  was  open  to 
the  jury. 

What  is  meant  by  "in  evasion  of  the  statute"  might 
well  have  been  explained  to  .the  jury;  but  omission  so  to  do, 
in  the  absence  of  a  request,  ought  not  to  be  denounced  as 

error.     Jurors  are  presumed  to  understand 

*  sSuctions':  words  in  common  use.    State  v.  Penney,  113 

g  erms.     j^^^^  ^g-^     These  need  not  be  defined,  in 

the  absence  of  a  request  so  to  do. 

V.    The  jury  was  told,  in  substance,  that,  if  what  was 
known  a]p  the  "Temp  Bar"  was  equipped  in  all  respects  as 
a  saloon,  they  might  take  this  circumstance  into  considera- 
tion in  determining  whether  the  place  was 

7    Intoxicatino 

'  UQUOB8 :  used  for  the  purpose  of  keeping  for  sale  or 

place  made  to  _,, 

resemble  selling  intoxicatmg  liquors. 

The  evidence  disclosed  that  the  bar  was 
"almost  a  perfect  imitation  of  the,  saloon  bar,  and  has  a 
keg  like  a  saloon,  and  tubes;  and  the  bar  fixtures  are  as 
near  an  imitation  of  a  saloon  as  they  can  get  up, — as  near 
as  I  have  ever  seen,  as  far  as  the  fixtures  are  concerned.  I 
think  they  are  old  saloon  fixtures." 

Why  have  the  furniture  and  fixtures  been  made  to  re- 
semble those  of  a  place  where  intoxicating  liquors  are  sold, 


\ 


1166  Wine  v.  Jones.  [183  Iowa 

if  not  for  advertising  purposes?    There  was  no  error.    The, 
fifth  instruction  correctly  states  the  law. 

VI.  Appellant  was  given  the  extreme  penalty, — a  fine 
of  $1,000.  The  offense  does  not  appear  to  be  other  than  the 
first  of  which  he  has  been  convicted.    He  seems  to  have  been 

a  person  of  some  business  capacity  and  in- 
LiQuoBsl  of?      fluence,  and  should  have  known  better  than 

fenses :    Judg-  . 

rnent:  modi-        to  pursue  the  course  he  did.    The  penalty 

flcatlon. 

imposed,  however,  should  be  measured  some 
what  by  the  manner  of  the  offense  and  the  character  of  the 
offender  dealt  with ;  and,  so  doing,  we  are  inclined  to  regard 
the  fine  as  somewhat  more  than  was  demanded,  and  there- 
fore modify  the  judgment  by  reducing  the  same  to  f600. 
As  so  modified,  the  judgment  is — Affirmed, 

Preston,  C.  J.,  Evans  and  Salingbe,  JJ.,  concur. 


Cblia  a.  Wine,  Appellee,  v.  C.  B.  Jones,  Appellant. 

NEQUGEKCB:     Oroflsing  Streets  Between  Intersectioiifl.    The  act  of 

1  a  pedestrian  in  crossing  a  street  at  a  point  other  tlian  at  regu- 
lar crossings,  even  without  looking  both  ways,  or  listening,  does 
not  necessarily  constitute  negligence  per  8e,  especially  where 
the  surface  of  the  street  was  the  same  at  all  points. 

APPEAL  AND  EB&OB:     Brief  Points — ^Insufficiency.    A  statement 

2  of  error  and  the  brief  points  thereunder  must  be  sufficient,  in 
and  of  themselves,  to  definitely  lay  before  the  courts  without 
independent  investigation  on  its  part^  the  precise  ruling  com- 
plained of,  and  the  law  as  applicable  thereto,  as  contended  by 
appellant 

PRINCIPLE  APPLIED:  The  statements  of  error  and  the 
brief  points  in  connection  therewith  sim-ply  revealed  the  follow- 
ing: 1.  "That  the  charge  as  a  whole  wbjb  erroneous  because  it 
failed  to  apply  the  l&w  to  the  facts,  as  contended  by  defendant 
♦  ♦  •  as  shown  by  the  record,  and  instructions  asked  by  defend- 
ant, and  the  exceptions  taken  by  defendant  to  the  court's  in- 
structions." 
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2.  "That  the  court  erred  In  refusing  to  give  Instructions  1  to  7, 
as  requested  by  defendant" 

3.  "That  the  court  erred  In  giving  Instructions  1  to  12,  inclu- 
sive, a^  a  whole,  and.  In  particular.  Instructions  5,  11,  and  12 
thereof,  for  all  the  reasons  stated  in  defendant's  objections." 

HeJdf  wholly  insufficient. 

TRIAL:    Befused  Instructions  Otherwise  Covered.    Refusing  instruc- 

3  tions  which  dealt  with  the  degree  of  care  necessary  under 
given  conditions  leaves  no  error,  when  the  oourt  adequately 
covered  the  same  ground  in  its  charge  to  the  jury. 

NEOLIQENCE:    Failure  to  Give  Statutory  Signals.    It  is  suggested 

4  that  the  failure  of  a  motor  vehicle  driver  to  give  the  statutory 
signals  may  not  be  excused  on  the  ground  that  the  driver  "be- 
lieved" he  could,  in  safety,  pass  a  pedestrian  without  giving  such 
signals. 

APPEAL  AND  EBBOB:     Argument  in  Lieu  of  Brief  Point  Not  Al- 

5  lowable.  A  brief  point  applicable  to  each  statement  of  error  is 
absolutely  essential.  Subsequent  argument  is  not  essential. 
Therefore,  a  point  or  proposition  not  appearing  as  a  brief  point, 
or  insufficiently  stated  as  a  brief  point,  may  not  be  considered, 
even  though  fully  covered  in  the  general  argument. 

CONSTITUTIONAL  LAW:     Bight  of  Appellate  Court  to  Prescribe 

6  Boles.  The  legislature  may  not  deprive  the  Supreme  Court  of 
its  inherent  power,  as  a  court  for  the  correction  of  errors  at 
law,  to  prescribe  appropriate  rules  for  the  orderly  and  accurate 
presentation  of  appeals;  moreover,  rules  which  require  "state- 
ments of  error  and  brief  points"  are  not  in  conflict  with  Sec. 
4136,  Code  Supp.,  1913. 

NEGLIOENCE:    Proximate  Cause — Instructions.    An  instruction  to 

7  the  effect  that  plaintiff  may  not  recover  unless  he  establishes 
(1)  that  defendant  was  negligent,  (2)  that  such  negligence 
was  the  proximate  cause  of  the  injury,  and  (3)  that  plaintiff  did 
not,  by  his  own  negligence,  contribute  to  his  injury,  sufficiently 
protects  defendant  on  the  subject  of  proximate  cause. 

APPEAL  AND  EBBOB:     << Points"  Limited  to  Objections  In  Trial 

8  Court.  A  brief  point  may  not  be  so  expanded  as  to  embrace 
an  objection  not  made  in  the  trial  court. 

Appeal  from  Story  District  Court, — E.  M.  McCall/ Judge. 

April  5,  1917.  ' 

Behearinq  Denied  June  24,  1918. 
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Action  for  damages  consequent  on  a  collision  with  a 
motorcycle,  resulted  in  judgment  for  plaintiff.  The  de- 
fendant appeals. — Affirmed. 

C,  G.  Lee  and  /.  R.  Meltzer,  for  appellant. 

R.  E.  Nichol  and  John  Y.  Luke,  for  appellee. 

Ladd^  J. — Main  Street  in  the  city  of  Ames  is  80  feet 
wide,  with  54  feet  paved  between  the  curbings.  It  extends 
east  and  west,  and  in  it  is  laid  the  track  of  a  street  railway, 

extending  to  that  portion  of  the  city  where 

1-  ^rossto"^^"'       ^^*^  ^^^^'''^  ^*^*^  College  is  located.     It  in- 
interae<:J*£c3r°    tersects  Grand  Avenue,  extending  north  and 

south.  This  street  is  paved  30  feet  between 
the  curbings,  north  of  Main  Street,  and  38.6  feet  between 
curbings,  south  of  Main  Street,  and  is  the  main  thorough- 
fare to  the  college. 

On  June  20,  1914,  the  pavement  between  the  car  tracks 
at  the  intersection  had  been  removed,  and  cinders  put  in 
its  place.  Tn  the  morning  of  that  day,  jjlaiutiff,  with  her 
daughter  and  two  children,  walked  north  on  the  west  side 
of  Grand  Avenue  until  about  20  feet  south  of  Main  Street, 
when  thev  starteil  across  the  avenue  to  the  efist,  or  north- 
east;  and,  when  plaintiff  was  about  8  feet  from  the  curb- 
ing, as  is  alleged,  she  was  struck  by  defendant's  motorcycle, 
coming  from  the  north  on  Grand  Avenue,  and  was  injured. 
The  defendant  had  ridden  west  on  Fifth  Avenue  (a  street 
about  216  feet  north  of  Main  Street),  and  turned  south  on 
Grand  Avenue.  The  speed  at  which  he  was  moving  was  es- 
timated by  the  several  witnesses  at  from  10  to  36  miles  per 
hour.  But  two  grounds  of  negligence  are  charged:  exces- 
sive speed  and  failure  to  warn.  The  evidence  was  such  as 
to  carry  both  of  these  to  the  jury. 

I.    Appellant  contends  that  the  evidence  established 
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conclusively  that  plaintiif,  by  her  own  negligence,  contrib- 
uted to  her  injury.    That  she  attempted  to  cross  the  street 
at  a  point  other  than  at  the  regular  street  crossing  would 
not  alone,  as  a  matter  of  law,  constitute  negligence.    Bell 
V.  Town  of  Clarioti,  113  Iowa  126 ;  same  case,  115  Iowa  357 ; 
Finnegan  v.  Sioiiw  City,  112  Iowa  232 ;  Middletoti  v.  City  of 
Cedar  FallSy  173  Iowa  619;  Fox  v.  Village  of  Manchester, 
183  N.  Y.  141  (2  L.  R.  A.  [N.  S.]  474) ;  Magaha  v.  Hagers- 
ttmn,  95   Md.   62    (93  Am.    St.   317;   City  of  Demyer  v. 
Sherret,  31  C.  C.  A.  499;  City  of  Olathe  v,  Mizee,  48  Kans^. 
435  (30  Am.  St.  308).    See  collection  of  cases  in  note  to 
Lernerr,  City  of  Philadelphia,  (Pa.)  21  L.  R,  A.  (N.  S.)  614, 
666.    A  foot  passenger  has  a  right  to  cross  a  street  at  any 
point,  and  is  not  restricted  to  the  regular  crossing.  Such  was 
the  ruling  in  O'Laughlin  v.  City  of  Dtihuque,  52  Iowa  746, 
which  modified  an  apparent  holding  to  the  contrary  in  the 
case  when  previously  before  the  court.     See  42  Iowa  539. 
Here,  there  is  no  showing  that  there  was  a  street  crossing 
other  than  the  ordinary  pavement,  or  that  it  was  different 
at  the  intersection  than  where  the  plaintiff  undertook  to 
cross.    Plaintiff  had  the  same  right  to  use  the  street  at  one 
point  as  the  other,  though,  possibly,  greater  vigilance  on 
her  part  might  be  required  at  points  other  than  at  the 
street  intersection,  and  where  people  ordinarily  cross.    In 
the  O'Laughlin  case,  the  defect  was  in  the  street  at  a  point 
other  than  at  the  crossing,  and  the  contention  was  that,  in- 
asmuch as  the  city  had  afforded  a  safe  way,  the  plaintiff 
ou^ht  not  to  recover,  if  injured  in  crossing  the  street  else- 
where.   The  court  held  that,  in  the  circumstances  disclosed, 
the  issue  as  to  whether  the  plaintiff  therein  was  negligent, 
was  an  issue  appropriate  for  submission  to  the  jury.    Here, 
no  such  crossing  appears  to  have  been  provided.    The  pave- 
ment was  continuous.    The  way  across  was  as  safe  over  one 
part  of  the  pavement  as  over  the  other,  save  for  its  use  by 
others;  and  the  playitiff  had  the  same  right  to  travel  the 

Vol.  183  lA.— 74 
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street  as  did  the  defendant.  Each  was  bound  to  exercise 
ordinal^  care  to  avoid  injuring  or  being  injured.  WTiat 
would  constitute  ordinary  care  depended  upon  the  use  to 
which  the  street  was  put ;  and  the  issue  as  to  whether  either 
the  plaintiff  or  defendant  omitted  the  exercise  of  such  care 
was  for  the  jury  to  determine. 

Nor  can  it  be  said  that  the  pedestrian  must  look  both 
ways  or  listen  for  automobiles  or  motorcycles  before  under- 
taking to  cross  a  city  street.  Baker  v.  Close,  204  N.  Y.  92  (97 
N.  E.  501)  ;  Adler  v.  Martin,  179  Ala.  97  (59  So.  597).  A 
pedestrian  is  not  bound  to  constantly  keep  a  lookout  for 
approaching  vehicles.  Hennessey  v.  Taylor,  189  Mas5^.  58:^ 
(3  L.  R.  A.  [N.  S.]  345,  4  Am.  &  Eng.  Ann.  Cas.  396)  :  Ger- 
hard V,  Ford  Motor  Co,,  155  Mich.  618  (20  L.  R.  A  [N.  R.] 
233,  and  notes);  All  exacted  from  one  in  traveling  along  or 
across  a  street,  at  the  crossing  or  elsewhere,  is  that  he  ex- 
ercise ordinary  care  for  his  own  safety;  and  what  con- 
stitutes such  care  depends  on  the  character  of  the  street, 
the  extent  of  its  use  by  vehicles,  and  the  kind  using  it, 
whether  crossing  at  the  regular  crossing  or  elsewhere,  and 
the  like.  Of  course,  one  may  undertake  to  pass  over  a  street 
under  circumstances  such  as  to  render  the  attempt  negli- 
gent: as,  heedlessly  running  in  front  of  an  approaching  au- 
tomobile. Qihbs  V.  Dayton,  166  Mich.  263  (131  N.  W.  544) : 
McCormick  v.  Hesser,  77  N.  J.  L.  173  (71  Atl.  55).  Ordi- 
narily, it  is  the  duty^of  a  pedestrian  to  take  some  precau- 
tion in  crossing  a  street,  either  by  listening  or  looking  for 
passing  vehicles.  Niosi  i?.  Empire  Steam.  Laundry^  117 
Oal.  257  (49  Pac.  185)  ;  Evam  r.  Adams  Express  Co.,  122 
Ind.  362  (7  L.  R.  A.  678) ;  2  Elliott'  on  Roads  and  Rtreehs 
Section  1123. 

The  rights  and  duties  of  the  wayfarer  and  the  driver 
of  a  vehicle,  whether  automobile  or  motorcycle,  in  the  use 
of  the  streets,  are  reciprocal.  Both  may  make  use  of  the 
highway  or  street,  and  each  must  exercise  ordinary  carp 
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to  avoid  being  injured  or  injuring  the  other.  Coombs  v, 
Purrington,  42  Me.  332;  Belton  v.  Baxter,  54  N.  Y.  245  (13 
Am.  Rep.  578) .  What  will  amount  to'want  of  ordinary  care 
depends,  as  said,  on  the  circumstances  of  each  particular 
case.  As  a  better  lookout  is  likely  at  strfeet  intersections, 
it  would  seem  that  greater  care  should  be  exercised  by  a 
pedestrian  in  crossing  elsewhere;  for  it  is  elemientary  that 
the  care  to  be  exercised  is  necessarily  commensurate  with 
the  dangers  of  the  situation.  But  whether  going  out  into 
the  street,  as  plaintiff  did,  was  careless,  need  not  be  deter- 
mined. Negligence  is  a  relative  term,  and  it  cannot  be  said 
that,  as  to  defendant,  the  failure  of  plaintiff  to  look  to  the 
north,  before  or  after  leaving  the  sidewalk,  amounted  to 
want  of  ordinary  care.  The  witnesses  agree  that  she  was 
out  from  the  curbing  from  5  to  10  feet,  and  defendant  tes- 
tified that  the  way  was  clear  between  them(  plaintiff  and 
daughter)  and  the  curb,  and  that  they  were  from  6  to  8, 
feet  out  from  the  curb.    He  was  asked: 

"They  had  gotten  so  far  that  you  thought  the  way  was 
clear  behind  them  ?  A.  I  didn't  think  it ;  I  saw  the  way 
clear.'* 

He  estimated  his  distance  from  them  then  at  30  feet, 
and  thought  he  was  moving  16  or  18  inches  from  the  curbing 
when  plaintiff  was  struck,  and  explained  that  she  ^Vaved" 
back  and  forth,  until  within  about  four  feet  from  the  curb, 
when  she  made  an  effort  "to  make  the  curb."    The  plaintiff 
testified  that,  when  struck,  she  was  facing  east,,  or  north- 
east, about  6  feet  from  the  walk,  and  had  no  occasion  to 
turn  back  any,  after  starting  to  cross  the  street.    The  real 
issue,  then,  was  whether  plaintiff,,  after  walking  out  into  the 
street,  turned  or  backed  in  front  of  the  motorcycle,  as  testi- 
fied to  by  defendant,  which  must  have  been  found  to  con- 
stitute negligence,  or  whether  she  was  struck  when  out  in 
the  street  6  or  8  feet,  leaving  ample  room  for  the  passage 
of  the  motorcycle.    The  evidence  of  the  greater  number  of 
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witnesses  supported  the  latter  view,  and  this  conclusion 
would  exculpate  plaintiff  of  the  charge  of  negligence.  The 
issue  as  to  whether  she  contributed  to  her  injury  by  her 
own  fault  was  rightly  submitted  to  the  jury. 

II.  Exception  is  taken  to  the  charge  as  a  whole,  for 
that,  though  it  attempted  to  apply  the  law  to  the  facts  as 
contended  by  plaintiff,  it  failed  to  "apply  the  law  as  con- 

w 

tended  by  defendant,  notwithstanding  the 
2.  Appeal  and        court  was  requested  bv  the  defendant  re- 

berob:   brief  ^ 

Sciency.  *^^"^'      peatedly   to   make    such    applications,   aa 

shown  by  the  record  and  the  instructions 
asked  by  the  defendant,  and  the  exceptions  taken  by  defend- 
ant to  the  court's  instructions."  It  will  be  noted  that  no 
particular  "omission  in  applying  the  law  as  contended  by 
defendant'^  is  alluded  to.  We  are  referred  to  the  record, 
the  seven  instructions  requested  and  refused,  and  the  ob- 
jections to  the  instructions  generally,  to  find  out  as  bept  we 
can.  Manifestly,  the  error  relied  on  for  reversal  is  not 
stated  as  required  by  Rule  53  of  this  court.  Nor  is  there 
anything  in  the  proposition  or  authorities  in  support  there- 
of indicating  the  ruling  complained  of,  or  where  it  is  to  be 
found.  The  argument  following  discusses  six  of  the  seven 
requested  and  refused  instructions  together;  though,  mere- 
ly as  an  example  indicating  omission  to  apply  defendant's 
theory  of  law  to  the  facts,  it  quotes  a  part. of  the  fourth  of 
those  refused: 

"In  other  words,  an  ordinarily  prudent  person,  in  at- 
tempting, to  cross  a  place  used  only  by  pedestrians  wouM 
not  use  the  degree  of  care  which  euch  a  person  would  use 
in  attempting  to  cross  at  a  place  known  by  them  to  be  fi*^ 
quented  by  vehicles  propelled  by  artificial  power,  which 
cannot  be  instantly  stopped ;  nor  would  an  ordinarily  pni- 
dent  person  apprehend  as  much  danger  in  crossing  a  street 
at  a  regular  crossing  as  would  be  encountered  in  crossing 
a  street  between  crossings,  not  prepared  for  pedestrians.^ 
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If  it  were  permissible  to  rule  on  this,  it  might  be  sug- 
gested that  it  was  not  applicable  to  the  facts;  for  evidence 
diHclosed  that,  at  the  crossing,  there  was  no  "place  used 
only  by  pedestrians."  The  pavement  out  in  the  street 
was  not  different  at  crossings  than  elsewhere.  If  it  can 
be  said  to  have  been  sufficient  to  invoke  the  attention  of 

■ 

the  court,  it  seems  to  have  been  unnecessary ;  for  the  fourth 
paragraph  of  the  charge,  after  defining  negligence  and  or- 
dinary care,  added : 

*^It  is  evident  that  the  care  exercised  by  an  ordinarily 
prudent  person  is  in  proportion  to  the  apparent  danger 
involved.  That  is,  Avhere  the  apparent  dangei'  is  great, 
greater  care  is  required  than  where  the  danger  is  slight." 

In  other  instructions,  the  jury  was  told  that  plaintiflF 

was  bound  to  exercise  ordinary  care  in  crossing  the  street. 

These,  considered  in  connection  with  the  instruction  partly 

quoted,  sufficiently  advised  the  jury  of  the 

3.  Trial  :  re-  care  exacted  of  plaintiff.    We  are  not  say- 

fused  Instnic-  ^  ^ 

wise  covered.       "^^  *^^*  appellant  properly  raised  this  ques- 
tion, but  that,  even  if  he  did,  error  would 
not  be  apparent.    We  may  add  that  the  instructions  do  not 
appear  to  have  been  one-sided  and  unfair. 

The  seventh  assignment  of  error  reads:  "Because  the 
court  erred  in  refusing  to  give  Instructions  1  to  7,  as  duly 
requested  by  defendant."    These  are  referred  to  no  more 

definitely  in  brief  point  or  proposition,  and 

^'  f2i"^T^rive     ^^^y  ^^  argued  en  musse,  except  that  the 

sSnais^^  sixth  instruction  is  set  out,  and  it  is  said 

that  "this  phase  of  the  case"  is  not  pre- 
sented in  the  instructions  given.  The  difficulty  is  in  the 
iBstruction  requested  and  referred  to  in  argument,  which, 
in  part,  reads : 

"If  the  defendant,  even  though  he  saw  the  plaintiff 
upon  the  street,  believed  that  she  would  pass  on  to  his  left, 
and,  as  a  reasonably  prudent  man,  had  the  right  to  believe 
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that  he  could  pass  her  safely,  and  that  no  danger  was  in- 
volved by  failing  to  warn  her  of  his  approach,  the  fact,  if  it 
be  a  fact,  that  he  did  not  warn  her,  would  not  be  negligence 
in  this  case." 

How  defendant's  belief  that  plaintiff  "would  pass  on 
to  his  left"  would  relieve  or  excuse  him  from  giving  the 
warning  exacted  by  statute,  even  though  he  may  have  be- 
lieved, acting  in  reasonable  prudence,  that  he  could  pass 
her  in  safety,  is  not  explained;  and  probably  because  of 
this  defect,  the  instruction  was  refused.  Moreover,  such 
warning  was  for  the  benefit  of  others  on  the  street,  and  ap- 
pellant's care  in  other  respects  would  not  relieve  him  from 
duly  obeying  the  law. 

The  eighth  assignment  is  to  "giving  Instructions  1  to 
12,  inclufldve,  as  a  whole,  and  in  particular.  Instructions  5, 
11,  and  12  thereof,  for  all  the  reasons  stated  in  defendant's 
objection."  The  brief  point  or  proposition  is  equally  gen- 
eral, though  the  argument  centers  attack  on  a  portion  of 
the  eleventh  instruction: 

"However,  in  considering  the  question  of  whether  or  not 
the  plaintiff  did  use  ordinary  care  and  caution  for  her  own 
safety,  you  have  a  right  to  take  into  consideration  the  fact 
that,  when  the  plaintiff  attempted  to  cross  the  street  on 
» foot,  at  the  time  of  the  accident,  she  had  a  right  to  as- 
sume that  any  motorcycle  or  other  motor  vehicle  would 
give  timely  warning  of  its  approach,  should  any  be  ap- 
proacMng  at  such  distance  away  as  to  afford  an  opportunity 
to  give  such  warning  or  signal." 

This  would  seem  to  go  no  further  than  saying  to  the 
jury  that  a  person,  in  crossing  the  street,  may  rely  upon 
obedience  to  the  law  on  the  part  of  others  who  are  using  it 
That  this  is  correct,  appears  from  decisions  declaring  that 
one  about  to  cross  a  railway  track  may  rely  upon  trains^ 
not  exceeding  the  speed  limit  defined  by  a  city  or  town  or- 
dinance.   Moore  v.  Chicago,  St.  P.  d  K.  O.  R.  Go.,  102  Iowa 


June  1918]  Wine  v.  Jones.  1175 

595;  Case  v.  Chicago  G.  W.  R.  Co.,  147  Iowa  747.  To  say 
that  this  might  be  taken  into  consideration  does  not,  as 
seem«  to  be  assumed,  mean  that  anything  less  than  the  ex- 
ercise of  ordinary  care  is  to  be  exacted  from  one  in  crossing 
a  street  or  highway,  whatever  the  situation;  nor  is  there 
anything  in  the  instruction  so  intimating. 

This  much  for  the  criticism.  As  will  be  noticed,  Rule 
53  of  this  court  has  not  been  observed.  That  portion  re- 
lating to  the  preparation  of  the  brief  may  as  well  be  set 
out.    It  is  to  contain:  x 

"Fifth.  The  errors  relied  upon  for  a  reversal.  Fol- 
lowing this,  the  brief  shall  contain,  under  a  separate  head- 
ing of  each  error  relied  on,  separately  numbered  proposi- 
tions or  points,  stated  concisely,  and  without  argument  or 
elaboration,  together  with  the  authorities  relied  on  in  sup- 
port of  them ;  and  in  citing  cases,  the  names  of  parties  must 
be  given,  with  the  book  and  page  where  reported.  When 
textbooks  are  cited,  the  number  or  date  of  the  edition  must 
be  stated,  with  the  number  of  the  volume  and  the  page  or 
section.  No  allied  error  or  point  not  contained  in  this 
statement  of  points  shall  be  raised  afterwards,  either  by 
reply  brief  or  in  oral  or  printed  argument,  or  on  petition 
for  rehearing." 

It  will  be  observed  that  whether,  the  error  relied  on  ha» 
been  stated,  is  not  the  test,  as  formerly,  of  whether  the  rul- 
ing complained  of  will  be  considered.    The   criterion  by 

which  that  is  to  be  determined  is  whether 

5.  Appeal  and        the  question  appears  in  the  point  or  propo- 

Sfen?^  in^ ifeu       sition     followiug    the    recital    of    rulings 

not  allowable,     claimed  to  be  erroneous.     If  not  there  found, 

the  ruling  is  not  reviewable.  The  point  or 
pi-oposition  should  state  the  law  applicable  to  the  partic- 
ular ruling  complained  of,  as  contended  by  the  appellant. 
If  the  number  corresponds  with  the  error  relied  on,  the 
I)recise  difference  is  perspicuously  presented  to  the  court 
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and  the  appellee.  The  advantage  is  not  alone  to  the  court 
and  the  opposing  counsel,  but  the  attorneys  for  appellant 
thereby  are  led  to  analyze  the  question  involved,  and,  iu 
the  clearest  and  most  forcible  way,  to  point  out  their  pre- 
cise  objection  to  the  ruling  of  the  mn  priiis  court.  To  so 
do  is  made,  by  the  rules,  essential  to  a  review  of  the  ruling 
complained  of.  The  rule  requires  that  appellant  state  the 
errors  relied  on  for  reversal.  Sections  4136  and  4137  of 
the  Code  exacted  the  assignment  of  errors  as  a  condition 
of  having  them  reviewed,  but  these  statutes  were  repealed 
by  the  thirtieth  general  assembly,  and  it  enacted  that: 

"No  assignment  of  errors  shall  be  required  in  any  case 
<it  law  or  in  equity  now  pending  or  hereafter  docketed  in  the 
Supreme  Court."     Section  4136,  Code  Supplement,  1913. 

Counsel  for  appellant  contend  that  the  nile  is  in  con 
flict  with  this  statute,  and  if  so,  the  authority  of  this  court 
to  adopt  the  same  is  rightly  challenged.   The  manifest  pur- 
pose of  the  statute  was  to  do  away  with  cer- 
6.  Constitution-     tain  abuses  which  had  grown  up  under  the 

of  api3oi'iate^  ^     practice  under  the  statutes  repealed,  some- 
court      to      pre-  ^  .  ,    .      ,  srxr^  ^^ry  1        . 

scrUH'  rules.         tinies  as  high  as  400  or  oOO  errors  being  a?'- 

signed  in  a  single  case,  and  much  refine- 
ment being  indulged  in  ascertaining  whether  the  assign- 
ment of  error  complied  with  Section  4136,  which  declared 
that  it  '*must  clearly  and  specifically  indicate  the  very  error 
complained  of."  In  remedying  this  abuse,  however,  the 
legislature  had  no  notion  of  impinging  upon  the  Consti- 
tution, which,  in  Section  4  of  Article  5,  declared  that : 

"The  Supreme  Court  shall  have  appellate  jurisdiction 
only  in  cases  in  chancery,  and  shall  constitute  a  co\irt  for 
the  correction  of  errors  at  law,  under  such  restrictions  as 
the  general  assembly  may  by  law  prescribe;  and  shall  have 
power  to  issue  all  writs  and  process  necessary  to  secure 
justice  to  parties,  and  exercise  a  supervisory  control  over 
all  inferior  judicial  tribunals  throughout  the  state." 
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T1h5  legislature  may  impose  restrictions,  as  by  limit- 
ing api^eals  by   the  amounts  in   controversy    {Andrews  <6 
Hmith  V,  Bnnlivk  rf  Qohle,  02  Iowa  714)  ;  but  it  may  not, 
by  the  enactment  of  restrictions,  so  change  the  character  of 
the  court  as  that  it  shall  be  other,  in  reviewing  a  law  ac- 
ti6n,  than  "a  court  for  the  correction  of  errors  at  law/' 
It  cannot  be  assumed  that  all  adverse  rulings  are  challenged 
as  erroneous.    On  the  contrary,  they  are  conclusively  pre- 
sumed to  have  been  correct,  in  so  far  as  the  particular  cause 
is  concerned,  until  complaint,  in  some  manner,  is  lodged 
against   them.     How    shall   those  of   which    complaint   is 
raised  be  ascertained  by  the  reviewing  court?    The  rulings 
cannot  well  be  reviewe<l  unless  the  reviewing  tribunal  is 
informed  of  the  particular  rulings  of  which  complaint  is 
made.     In  other  words,  it  cannot  well  (correct  a  ruling  with- 
out ascertaining  in  some  manner  what  it  is  called  upon  to 
examine  and,  if  erroneous,  correct.     This  is  inherently  es- 
sential to  any  review  of  a  ruling  the  correctness  of  which 
is  challenged,  and  cannot  be  prohibited  by  the  general  as- 
sembly.    Nor  do  we  think  such  was  its  purpose  in  enacting 
Section  41:^6  of  the  Code  Supplement,  1913.     All  intendeil 
was  to  dispense  with  the  so-called  assignment  of  errors  as 
a  separate  pleading  in  the  case,  formerly  included  sepa- 
rately in  the  abstract  and  required  to  be  served  on  appellee 
10  days  before  the  first  day  of  the  trial  term,  in  the  ab- 
sence of  showing  of  good  cause  for  failure,  to  avoid  dismis- 
sal or  affirmance.     Technically,  an  assignment  of  errors  is 
a  pleading,  in  the  nature  of  a  petition,  reciting  the  rulings 
complained  of  and  invoking  the  jurisdiction  of  the  appel 
late  court-     Lainy  v.  Lamy,  4  N.  M.  29  (12  Pac.  650)  ;  Hin- 
kle  t?.  Shelley,  100  Ind.  88;  Wells  v,  Martin,  1  McCook  (Ohio 
Ht.)  386,  388;   Powell  on  Appellate  Proceedings,  277;  Ditch 
V.  Sefimtty   116    111.    288    (5    N.    B.    395) ;    Assfxnates    of 
Jersey  Co.  v.  Davison,  29   N.  J.  L.  <5  Dutch.)   415.     The 
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statute  dispenses  with  this  formal  pleading,  but  does  not 
undertake  to  prescribe  the  manner  of  arguing  errors  com- 
plained of,  in  presenting  a  cause  to  this  court. 

Hectiou  4139,  Code  Supplement,  1913,  provides  that  "the 
parties  to  an  appeal  may  be  heard  orally  and  in  writing, 
subject  to  such  rules  as  the  court  may  prescribe;"  and, 
thereunder,  we  have  adopte<l  such  rules  as  seem  essential  to 
argument,  and  among  them,  that  the  question  to  be  argued 
shall  first  be  stated.    This  is  not  in  conflict  with  Section 
•4136  of  the  Code  Supplement,  1913,  but  merely  the  exac- 
tion that  a  brief  shall  be  prepared  in  orderly  fashion :  that 
is,  by  first  stating   (1)   the  particular  rulings  complained 
of;   (2)   what  such  ruling  should  have  been,  as  contended 
by  api)ellant,  with  citations  claimed  to  state  the  law  on  the 
subject;  and  (3)  elaboration  of  any  of  these  by  way  of  ar- 
gument.    If  the  numbers  of  error  point  or  proposition  and 
division  of  argument  correspond,  as  intended  by  the  rules, 
investigation  is  greatly  facilitated.     Under  the  rules,  how- 
ever, the  statement  of  the  point  or  i)roposition  only  is  es- 
sential to  a  hearing;  for  no  litigant  should  be  heard  to  com- 
plain of  a  ruling  without  stating  what  he  contends  it  should 
have  been,  and  this  cannot  be  done  without,  in  some  way, 
pointing  out  what  the  ruling  was,  of  which  complaint  is 
made.     But  it  is  preferable,  in  this  respect,  to  follow  the 
.  rules.     The  point,   then,  that  this  court  has  disregarded 
Section  4136  of  the  Code  Supplement,  1913,  is  not  well 
founded. 

TIT.     The  objection  to  the  fifth  instruction  was  that 
"the  same  defines  proximate  cause  incorrectly;  and,  as  ap- 
plied to  this  case,  the  instruction  is  improper  and  preju- 
dicial, in  that,  even  though  the  jury  might 

7  .neoligbxcb:       find  the  defendant  was  negligent,  if  plain- 
proximate  O    D        7  r 

structions"  ^^^  herself  was  negligent,  and  it   was  be- 

cause and  on  account  of  her  negligence  that 
she  was  injured,   such  negligence  on  her  part   \irould  be 
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the  proximate  cause  of  the  injury."    The  brief  expands  this 

somewhat;  but  only  the  objection  as  filed 
^  MEolf?  "^^nts"  may  be  considered.     In  the  instruction,  the 

limited  to  Ob-       .  x  u   xu    x    x  x 

jections  in         jury  was  told  that,  to  warrant  a  recovery, 

these  allegations  must  be  established  by  a 
preponderance  of  evidence  "(1)  that  the  defendant  was  neg- 
ligent in  one  or  more  of  the  respects  charged,  and  submitted 
to  you  in  these  instructions;  (2)  that  such  negligence  was 
the  proximate  cause  of  plaintiff's  injury,  and  that  she 
was  damaged  thereby;  (3)  that  plaintiff  herself  was  not 
guilty  of  any  negligence  causing  or  contributing  to  such  in^ 
jury."  If  any  of  these  were  not  so  established,  their  ver- 
dict must  be  for  defendant,  and  this  was  added : 

"You  are  instructed  that  negligence  is  the  proximate 
cause  of  an  injury  which  follows  such  negligence,  if  it  can 
be  fairly  said  that,  in  the  absence  of  such  alleged  negligence, 
the  injury  and  damage  complained  of  would  not  have  oc- 
curred.'' 

As  applied  to  this  case,  the  definition  is  accurate,  and 
tlie  third  allegation  required  to  be  proven  as  a  condition 
of  recovery,  obviated  the  possibility  suggested  in  the  ob- 
jection. We  are  of  opinion  that  defendant  was  accorde<l 
a  fair  trial. — Affirmed. 

Gaynor^  C.  J.,  Evans,  Prbston,  and  Salinger^  JJ.,  con- 
cur. 
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A.  F.  Yarcho^  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 

Railway   Company,   Appellant. 

JUSTIOES  OF  THE  PRA.CE:     Judgment  Lacking  in  Vital  8upp<»t 

1  Writ  of  error  will  lio  to  review  a  judgment  which  is  based 
wholly  on  irrelevant  and  incompetent  testimony,  or  which  is 
lacking  in  support  as  to  some  vital  fact. 

EVIDENCE:     Ex-Paorte  Afifidavlts,  Etc.     An  ex-part e  affidavit,  and 

2  an  unsworn  and  unsigned  statement  of  account  concerning  al- 
leged damages  to  a  shipment  of  goods,  are  wholly  inadmis- 
sible. 

JUSTIOES  OF  THE  PEACE:     Affidayit— Sufficiency.     An  affidavit 

3  for  a  writ  of  error  is  too  indefinite  to  authorize  a  review  of 
rulings  receiving  testimony  which  is  contained  in  a  deposition, 
when  such  affidavit  simply  contains  the  statement  "that  the 
justice  erred  in  refusing  to  sustain  defendant's  motion  to  strike 
certain  testimony,  and  erred  in  admitting  certain  testimony  con- 
tained in  a  deposition." 

APPEAL  Ain>  EBBOB:  Bec^tion  of  Incompetent  Testimony.  Prej- 

4  udice  from  receiving  incompetent  testimony  is  not  cured  by  ad- 
mitting incompetent  evidence  over  due  objection. 

CABBIEBS:     Presumption  From  Oood  Condition.     Goods  delivered 

5  to  a  carrier  in  undamaged  condition  are  presumed  to  remain  in 
that  condition.  Claimant  for  damages  must  break  this  pre- 
sumption by  a  showing  of  bad  condition  at  the  time  the  carrier 
parts  toith  the  goods,  not  at  a  time  when  a  drayman,  to  whom 
the  carrier  had  delivered  them,  parts  with  the  goods — the  dam- 
age heing  such  that  no  retrospective  presumptions  could  be  in- 
dulged. 

Appeal  from  Bremer  District  Court. — M.  F.  Edwards, 

Judge. 

June  24,  1918. 

.\  justice  of  the  i)eac*e  gave  the  plaintiff  judgment  for 
damages  to  a  »hipuient  delivereil  by  him  to  the  defendant 
i-ailroad,  and  which,  it  is  alleged,  reached  the  consignee  in 
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bad  condition.  On  writ  of  error,  the  district  court  affirmed 
the  judgment  of  the  justice,  and  defendant  appeals. — Re- 
versed and  remcmded. 

F,  W.  Sargent,  Dawson  &  Wehrmacher,  and  J,  H,  John- 
son, for  appellant. 

Sager  d  Sweet,  for  appellee. 

Salingbr,  J. — I.    An  ex-parte  affidavit,  tending  to  show 

that  the  eggs  shipped  were  in  damaged  condition  when  they 

reached  their  destination,  and  an  unsigned  statement  of 

account  sent  by  the  cofleignee  to  the  ship- 

'  THE  PBAca :         per,  which  also  contains  a  recital  that  the 

ing  in  vital        shipment  was  damaged  on  arrival,  were  ad- 
support. 

mitted,  despite  apt  objection,  and  the  lulling 
duly  excepted  to. 

The  main  argument  of  appellee  is  that  the  reception  of 
these  may  not  be  reviewed  on  writ  of  error,  because  of  the 
rule  that  a  conclusion  of  a  justice  of  the  peace  on  the  facts 
may  not  be  reviewed  on  writ  of  error.  We  admit  the  rule, 
but  deny  its  relevancy  at  this  point.  Though  there  will  be 
Jio  review  on  writ  of  error  where  the  ultimate  decision 
does  no  more  than  solve  a  question  of  fact,  it  does  not  fol- 
low the  writ  will  not  lie  to  investigate  whether  there  was 
error  in  taking  testimony  upon  which  the  ultimate  decision 
rests.  We  may  not  review  a  verdict  which  has  any  evi- 
dence  to  sustain  it.  Harter  v.  Harter,  181  Iowa  1181.  But 
no  one  will  claim  we  may  not  review  whether  there  was 
error  in  taking  testimony  upon  which  the  verdict  was 
reached.  The  limitation  upon  the  right  to  review  a  fact 
finding  is  not  a  limitation  upon  inquiring  into  the  compe- 
tency of  testimony  upon  which  such  finding  rests.  If  the 
rule  invoked  by  appellee  gives  him  absolution  for  having 
adduced  improper  testimony,  the  erroneous  dealing  with 
testimony  could  never  be  reviewed  by  writ  of  error,  though 
all  agree  that  such  review  is  a  function  of  this  writ.     For, 
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if  the  testimony  taken  or  excluded  were  immaterial,  review 
would  be  denied  because  there  was  no  prejudice.  And  if  it 
were  so  material  as  to  be  the  whole  basis  of  judgment,  there 
would  still  be  no  review,  because  the  final  conclusion  of 
the  justice  on  the  facts  is  not  reviewable  on  the  writ.  Suf- 
fice it  to  say,  at  this  time,  that,  though  a  conclusion  of 
fact  on  part  of  the  justice  may  be  reviewed  on  appeal  only, 
such  rule  does  not  block  review,  on  writ  of  error,  of  whether 
there  was  error  in  making  up  the  foundation  for  his  con- 
clusion. 

II.  Coming  i^ow  to  whether  error  was  committed,  we 
find  that  no  justification  of  this  action  of  the  justice  of 
the  peace  is  attempted,  beyond  pointing  out  that  plaiutifT 

testifies  these  papers  were  "records"  which 
2.  eyzdbncb:  he  had  "received  on  the  shipment,"  and  that 

ex-parte 

affldavitB,  etc.  these  papers  were  turned  over  to  the  "rail- 
road company."  It  is  not  suggested  to  us 
why  this  case  presents  an  exception  to  the  rule  that  affida 
vits  may  not  be  received  because  no  opportunity  for  cross- 
examination  is  afforded.  This  affidavit  is  no  more  admis- 
sible than  would  be  a  statement  by  a  witness  that  affiant 
had  said  to  the  witness  what  this  affidavit  recites.  The  un- 
sworn and  unsigned  statement  of  account  sent  by  the  con- 
signee to  the  shipper  is  manifestly  in  no  better  case  than  is 
said  affidavit.  The  only  justification  attempted  for  its  re- 
ception is  by  testimony  of  plaintiff:  (1)  That,  after  the 
egg  buyers  would  receive  the  eggs  at  New  York,  "they 
would  check  up  with  the  firm,  and  if  there  was  any  dam- 
age to  that  shipment,  it  would  be  reported  to  the  dealer." 
(2)  That  Van  Ronk  testified  by  deposition,  "I  could  give 
you  the  exact  way  they  were  signed  for  at  the  railroad," 
and  added,  in  effect,  that  there  was  done  as  to  this  par- 
ticular shipment  what  is  sanctioned  by  a  custom  which  he 
describes  as  follows:  "We  send  down  for  a  shipment  of 
eggs,  and  anything  that  shows  external  damages  is  opened 
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and  looked  at  with  our  man  and  the  inspector  employed 
by  the  railroad/'  Van  Ronk  admits  he  was  not  present  if  a 
representative  of  the  consignee  had  a  conference  with  any 
representative  of  the  carrier  regarding  this  shipment — and 
no  agent  of  the  carrier  had  a  conference  with  witness  re- 
garding this  shipment.  There  is  also  testimony  that  the 
consignee  and  the  shipper  have,  by  their  conduct,  agreed  on 
liow  njuch  tlie  shipment  was  damaged.  Despite  all  this, 
both  exhibits  were  incompetent  and  wholly  inadmissible. 
Unless  the  record  exhibits  some  curing  of  this  error,  the 
district  court  should  have  sustained  the  writ  of  error. 

2-a. 
If  it  is  cured,  it  is  by  the  deposition  of  Van  Ronk,  which 
was  before  the  district  court.    The  appellee  contends  that 
any  testimony  in  such  deposition  which  might  be  claimed 

to  cure  the  error  in  receiving  the  affidavit 
3.  josTicBs  OF        and  the  statement  of  account  cannot  be  re- 

THU    PBACB : 

sufficiency  viewed  hei"e,  because  "no  sufficient  assign- 

ment of  error  was  made  in  the  affidavit  for 
the  writ  to  warrant  a  review  of  such  question  by  the  dis- 
trict court."  So  far  as  sustaining  the  writ  of  error  because 
of  erroneous  reception  of  testimony  found  in  this  deposi- 
tion is  concerned,  we  must  hold,  with  the  appellee,  that  the 
application  for  the  writ  of  error  is  too  indefinite  to  war- 
rant such  review.  All  there  is,  is  a  statement  that  the  jus 
tice  of  the  peace  "erred  in  refusing  to  sustain  the  defend- 
ant's motion  to  strike  as  to  certain  parts  of  the  testimony 
offered  by  the  plaintiff  *  *  •  also  erred  in  matters  of  law  in 
the  admission  of  certain  testimony  of  Eugene  H.  Van  Ronk, 
said  testimony  being  in  the  form  of  a  deposition ;  also  erred 

in  OA-erruling  defendant's  motion  to  strike 
'  ijRBOR  •'  recep-      out  Certain  parts  of  the  testimony"  of  said 

tlOn     of    inCOm-  -rr  -r^  »  -r*      .  ♦  -     « 

petent  testi-        Van  Rouk.    But  crTor  is  presumed  from  the 

mony. 

erroneous  reception  of  said  affidavit  and  said 
statement  of  account.    Wliile  we  may  not  review  the  rul- 
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]ug8  ou  the  reception  of  testimony  found  in  said  deposition, 
it  is  our  duty  to  investigate  the  record,  to  determine  wheth- 
er the  error  was  cured.  Heinmn  v.  F elder.  178  Iowa  740; 
Joi'ohs  V.  City  of  Cedwr  Rapids,  181  Iowa  407.  If  the  only 
testimony  in  the  deposition  which  can  have  a  tendency  to 
cure  the  error  in  receiving  said  other  papers  is  incompetent, 
and  was  taken  though  properly  objected  to,  then,  though 
writ  of  error  will  not  be  sustained  because  of  such  rulings, 
such  incompetent  testimony  will  not  accomplish  that  the 
reception  of  the  affidavit  and  the  statement  of  account  was 
without  prejudice.  In  other  words,  prejudice  from  receiv- 
ing improi)er  testimony  is  not  cured  by  admitting  incom- 
petent evidence  duly  objected  to,  even  though  no  affirmative 
relief  may  be  had  on  account  of  the  reception  of  said  incom- 
petent matter.  We  think  the  "cure"  is  in  that  condition. 
It  consists  of  testimony  of  Van  Konk  which,  as  a^  whole, 
shows  clearly  that  he  is  not  speaking  from  personal  knowl- 
edge, and  relies  on  some  "record"  made  by  his  shipping 
clerk;  that,  though  some  of  the  language  of  Van  Konk 
seems  to  assert  personal  knowledge,  the  whole  of  his  testi- 
mony makes  clear  that  he  is,  in  fact,  speaking  to  infer- 
ence and  deduction  from  said  "record"  made  by  Ms  -clerk, 
and  from  the  allieged  custom,  to  which  reference  has  hereto- 
fore been  made  in  this  opinion.  The  error  in  receiving  said 
two  papers  is  not  shown  to  have  been  without  prejudice. 

III.  But  there  is  a  question  in  the  case  on  which  the 
rule  which  appellee  invokes  is  relevant.  The  writ  of  error 
complains  the  justice  erred   in  overruling  the  motion  of 

defendant  to  dismiss  plaintiff's  suit,  because 
5.  caeribbs:  pre-    there  was  an  entire  absence  of  evidence  to 

sumption 

conditfon^  suppoi^t  such   suit.     The  concrete  point  is, 

there  is  no  evidence  that  the  eggs  were  dam- 
aged when  the  carrier  delivered  same  to  the  consignee.  We 
are  constrained  to  agree  there  is  no  such  evidence.  The 
shipment  was  delivered  by  the  terminal  carrier  to  a  dray- 
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man  in  the  employ  of  consignee.  Even  if  the  afSdavit  and 
the  statement  of  account  and  the  deposition  are  assumed 
to  show  damage  at  some  time,  and  if  it  be  assumed  there  is 
testimony  that  the  eggs  were  broken  and  damaged  when 
the  drayman  delivered  them  to  his  employer,  still  there  is 
no  evidence  of  their  condition  when  delivery  was  made  to 
the  drayman.  An  application  of  the  presumption  of  con- 
tinuity has  made  a  rule  that,  if  goods  are  shipped  in  sound 
condition,  and  the  carrier  delivers  them  in  a  damaged  state, 
that  something  done  during  transit  has  caused  the  damage. 
But  the  presumption  that  a  state  of  things  once  shown  to 
exist  continues,  is  equally  available  to  the  carrier,  ^one 
V.  Chicago,  R.  I.  d  P.  R.  Co.,  149  Iowa  240.  The  applica- 
tion of  this  presumption  for  the  carrier  brings  about  that 
goods  shipped  in  sound  condition  remained  sound  at  the 
time  when  the  carrier  delivered  them.  Wherefore,  some 
evidence  that  the  shipment  was  damaged  when  delivered  is 
absolutely  essential  to  a  recovery  here.  Assume  that,  when 
the  drayman  delivered,  the  eggs  were  cracked,  broken,  and 
stained,  and  it  furnishes  nothing  to  overcome  the  presump- 
tion that  the  eggs  were  sound  at  the  time  when  delivered 
to  the  drayman ;  for  presumptions  are  ordinarily  not  retro- 
spective. Cases  may  be  imagined  wherein  the  finding  of 
stains  would  operate  retrospectively,  because  some  time  was 
necessary  to  create  such  stain.  But  that  is  not  available 
here.  The  only  stain  upon  eggs  that  could  be  due  to  the 
negligence  of  anyone  would  be  made  by  cracking  the  shells, 
and  we  have  no  right  to  assume  for  the  party  having  th« 
burden  of  proof  that  the  carrier,  rather  than  the  drayman, 
did  the  cracking.  There  is  no  evidence  of  injury  at  the 
time  when  the  carrier  delivered.  The  sole  question  remain- 
ing is,  then,  whether  the  judgment  of  a  justice  of  the  peace, 
awarding  the  plaintiff  damages  though  *the  evidence  is  in 
this  condition,  can  be  reviewed  on  appeal,  only.  We  are 
of  opinion  that  this  case  presents  a  judgment  which  is  with- 

Vol.   183  lA.— 75 
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out  support  ill  a  vital  matter;  that  here  is,  in  effect,  a  case  of 
"no  evidence."  In  ISpaJm  d  Rose  Lhi\  Co,  v.  Chicago,  R.  I.  d 
F.  R.  Co.,  183  Iowa  1141,  we  plainly  imply  that,  though  suffi- 
ciency of  evidence  may  not  be  inquired  into  upon  the  writ, 
this  has  no  application  to  a  case  where  the  record  exhibits 
an  entire  lack  of  evidence  to  support  the  judgment.  And 
the  law  certainly  recognizes  no  difference  between  a  case 
of  literal  absence  of  testimony,  and  evidence  consisting 
wholly  of  what  the  prevailing  party  has  no  right  to  have. 
Surely,  if  plaintiff  made  claim  before  a  justice  of  the  peace 
that  defendant  owed  him  on  oral  agreement  to  r^pay  money 
loaned,  and  defendant  made  default,  and  plaintiff  offered  no 
evidence,  judgment  for  the  plaintiff  would  be  reviewable  on 
writ  of  error.  It  would  not  be  a  case  of  erroneous  weigh- 
ing of  evidence,  but  would  present  the  law  question  whether 
the  law  gave  right  to  am/  judgment  for  plaintiff.  Now, 
surely,  if,  instead  of  judgment  without  any  evidence,  the 
judgment  rest  wholly  on  testimony  that  plaintiff  had  red 
hair,  giving  judgment  would  be  just  as  much  an  etror  of 
law  as  to  give  it  without  any  evidence.  As  it  seems  to  u& 
Doolittle  d  Co,  V,  Porter,  145  Iowa  385,  is  decisive  for  ap- 
pellant. The  case  goes  into  a  full  review  of  the  class  of 
cases  upon  which  the  appellee  relies,  and  makes  clear  that 
appeal  is  the  sole  remedy  only  where  there  is  a  claim  that, 
on  the  weight  of  the  evidence,  or  on  resolving  conflicts  in 
the  same,  the  judgment  should  not  have  been  what  it  is; 
that  it  applies  only  in  cases  where,  in  truth,  it  is  the  "suf- 
fidency"  of  the  evidence  to  warrant  judgment  of  the  jus- 
tice that  is  presented  on  writ  of  error.  It  holds  further 
that,  where  the  only  question  is  what  judgment  should  be 
rendered  on  a  conceded  state  of  the  facts,  or  on  a  special 
finding  to  which  no  exception  has  been  taken,  then  a  matter 
of  law  arises,  and  with  it  a  right  to  have  review  on  the 
writ.  This  is  but  an  amplification  of  the  elementary  rule 
that  an  application  like  a  motion  to  direct  verdict,  or  any 
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other  form  of  demurrer  to  the  evidence,  is  not  a  presenta- 
tion of  sufficiency  of  the  evidence  to  sustain  a  verdict,  but 
presents  that  one  party  or  the  other  is  entitled  to  judgment, 
as  matter  of  law.  Appellee  asserts  the  Doolittle  case  turns 
wholly  on  the  fact  that  the  justice  made  special  findings  of 
fact  to  which  no  exceptions  were  taken,  and  because  there- 
upon he  held  that  defendant  was  liable,  as  matter  of  law. 
While  that  was  the  state  of  the  record  in  the  DooUttle  case, 
its  decision  is  not  that  its  rule  applies  only  where  such  state 
of  the  record  exists.  In  mianifest  effect,  the  underlying 
principle  of  the  case  is  that,  whenever  it  appears  in  any 
way  that,  as  matter  of  law,  the  evidence  will  not  sustain  the 
judgment,  then  review  may  be  had  on  writ  of  error. 

In  the  instant  case,  everything  done  before  the  justice 
was  competently  before  the  district  court.  To  be  sure, 
that  was  so  in  Taylor  v.  Rockwell,  10  Iowa  530,  531,  and  in 
Lane  &  Wilson  v.  Ooldamith,  23  Iowa  240.  It  is  also  true 
that,  in  the  Taylor  case,  the  claim  was  made  that  review  on 
writ  of  error  was  due  because  all  the  record  was  before  the 
district  court,  and  exhibited  no  conflict.  So  the  question 
now  before  us  might  well  have  been  determined  in  the  Tay- 
lor case,  and  possibly  in  the  Lane  case.  But  it  was  not 
done.  Neither  case  passes  upon  what  right  to  review  is 
given  because  all  the  record  is  before  the  court  and  no  con- 
flict appears  in  evidence.  And  both  merely  affirm  the  gen- 
eral rule  that  appeal  is  the  sole  means  of  reviewing  a  de- 
cision of  a  question  of  fact.  Anthes  v.  Booser,  112  Iowa 
511,  re-affirms  this  general  rule.  Lease  v,  Franklin,  84  Iowa 
413,  and  Simmons  v.  Chicago,  B,  d  Q.  R.  Co,,  128  Iowa  306, 
hold,  in  efl'ect,  that  the  judgment  of  the  justice  will  not  be 
reviewed  on  writ  of  error,  where  there  is  a  conflict  in  the 
testimony,  f^tate  v.  Roney,  37  Iowa  30,  is  that  the  statutes 
are  in  such  condition  as  that  a  prosecuting  witness  who  has^ 
been  adjudged  by  a  justice  to  pay  the  costs  of  prosecution, 
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has  no  remedy  save  to  appeal  from  such  judgment  in  the 
name  of  the  state. 

None  of  these  hold  that,  where  testimony  is  erroneously 
received,  and  there  is  nothing  but  such  testimony,  or  where 
plaintiff  has  no  evidence  on  the  vitals,  the  one  who  suffers 
judgment  because  of  such  testimony  may  not  have  review 
on  writ  of  error.  On  the  other  hand,  the  case  to  which  we 
have  called  attention  rightly  holds  that,  in  a  case  like  the 
one  we  have,  such  review  lies. 

We  think  the  motion  to  dismiss  presents  a  law  ques- 
tion, and  not  the  decision  of  a  question  of  fact.  It  follows 
the  overruling  of  this  motion  should  have  been  reviewed, 
and  the  writ  sustained  on  this  point,  also. 

The  judgment  must  be  reversed,  and  the  cause  is  re- 
manded for  judgment  in  accord  with  this  opinion.— /2e- 
versed  and  remanded, 

Preston,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


Ames  Evening  Times,  Appellant,  v.' Ames  Weekly  Tribune, 

Appellee. 

APPEAIi  AND  EBBOB:     Contest  In  Be  Official  County  Kewspaper. 

1  Contests  in  re  official  county  newspapers  will  not  be  reviewed 
de  novo  on  appeal. 

AFFIDAVITS:     Wlien  Seal  Non-EssentUd.    The  seal  of  the  clerk  of 

2  the  district  court  is  not  necessary  to  the  validity  of  the  clerk's 
jurat  to  an  affidavit. 

AFFIDAVITS:     Amendment.     An  affidavit  is  amendable  by  adding 

3  to  the  jurat  the  seal  of  the  officer  before  whom  the  oath  was 
taken. 

EVIDENCE:     Official  Signatures.    Courts  take  judicial  notice  of  the 

4  official  character  and  signature  of  their  own  clerk. 

Appeal  from  ^tory  District  Court. — R.  M.  Wright,  Judjjre. 
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^  June  27, 1918. 

The  Ai^es  Evening  Times  and  the  Ames  Weekly  Trib- 
une, newspapers  published  in  the  city  of  Ames,  Story  Coun- 
ty, Iowa,  were  rival  candidates  before  the  board  of  super- 
visors of  said  county  for  selection  or  appointment  by  said 
board  as  a  county  official  newspaper,  under  the  provisions 
of  Code  Section  441  of  the  Code  of  1897.  Each  filed  a  list 
of  its  alleged  bona-ftde  yearly  subscribers  living  within  the 
county,  and  each  party  objected  to  the  sufficiency  and  good 
faith  of  the  list  filed  by  the  other.  On  the  hearing  of  this 
contest,  the  board  of  supervisors  found  that  the  Tribune's 
list  of  bona-fide  yearly  subscribers  exceeded  that  of  the  Ibit 
submitted  by  the  Times,  and  gave  the  appointment  to  the 
former.  From  this  finding  and  appointment,  the  Times  ap- 
pealed to  the  district  court,  which,  upon  examining  the  rec- 
ord and  hearing  the  evidence  offered  by  the  parties,  af- 
firmed and  approved  the  order  made  by  the  board.  From 
said  judgment,  the  Times  appeals  to  this  court. — Affirmed. 

John  Y.  Luke,  for  appellant. 

Hadley  d  Langland  and  Geo.  A.  Underwood^  for  ap- 
pellee. 

Per  Curia M.^-The  errors  assigned  and  relied  upon  by 
appellant  are  as  follows:  (1)  The  judgment  of  the  trial 
court  is  against  the  weight  and  preponderance  of  the  evi- 
dence; (2)  the  court  should  have  found  the  appellant  en- 
titled to  the  appointment;  (3)  the  court  erred  in  not  find- 
ing the  appellee's  list  of  subscribers  to  be  fraudulent,  and 
in  not  finding  that  said  list  had  been  padded  or  enlarged  by 
placing  thereon  names  of  others  than  bona-fide  subscribers ; 
and  (4)  the  court  erred  in  allowing  the  appellee  to  amend 
its  affidavit  to  its  list  by  supplying  the  seal  of  the  clerk  to 
the  verification  of  said  list:  and  to  these  propositions  we 
confine  our  attrition. 
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I.  It  will  be  observed  that  the  first,  second,  and  third 
assignments  all  relate  to  the  sufficiency  of  the  evidence  to 
sustain  the  judgment  of  the  district  court,  and  we  there- 
fore consider  them  as  one. 

The  argument  for  appellant  seems  to  assume  that  this 
proceeding  is  of  an  equitable  nature,  and  that  fact  ques- 
tions in  issue  are  triable  in  this  court  de  novo.    Appeals 

from  the  judgments  and  orders  of  boards 
'  bbbor:  con-        and  Other  inferior  tribunals  are  always  tri- 

test  in- re  _  ,  _. 

official  county     able  as  ordinary  proceedings,  except  where 

newspaper. 

the  statute  clearly  provides  otherwise.  The 
holding  in  Young  v.  Ranrv,  111  Iowa  253,  announced  no 
different  rule.  The  ruling  there  was  that  an  appeal  from 
the  board  of  supervisors  in  this  class  of  cases  brought  the 
issue  to  the  district  court  for  trial  after  the  manner  of  ap- 
peals from  the  judgment  of  a  justice  of  the  peace,  and  that 
it  is  to  be  heard  and  decided  on  the  evidence  produced  on 
trial  of  the  appeal ;  but  this  is  very  far  from  holding  that, 
on  appeal  from  the  district  court  to  this  court,  the  issue  is 
to  be  tried  anew,  as  one  in  equity. 

Such  being  the  situation,  the  finding  of  the  trial  court 
upon  all  disputed  matters  of  fact  is  binding  upon  us,  un- 
less we  can  say,  from  an  examination  of  the  record,  that 
there  is  no  evidence  whatever  to  justify  the  conclusion  an- 
nounced  by  the  court.  The  veracity  of  witnesses,  the  weight 
and  value  to  be  accorded  to  their  testimony,  and  the  pre- 
ponderance of  evidence,  were  for  the  decision  of  the  trial 
court,  and  its  finding  is  to  have  the  force  and  effect  of  a  jury 
verdict.  Each  of  the  assignments  of  error,  1,  2,  and  3,  sim- 
ply call  into  question  the  holding  of  the  trial  court  upon 
the  facts.  We  think  the  record  is  not  so  barren  of  evidence 
in  support  of  these  findings  that  we  can  dispose  of  them  as 
matters  of  law. 

TI.  The  other  question  raised  arises  as  follows:  To 
the  list  of  subscribers  filed  by  the  appellee  and  produced 
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iu  evidence,  thei*e  was  attached  au»  affidavit  of  verification, 

purporting   to  have  been  made  by  H.   M. 

2     AWIDAVITS  * 

'  When  flea!  '  <}uy,  and  to  have  been  Hubscribed  and  sworn 
*  to  before  L.  fc^.  Kloster,  clerk  of  the  district 
court  of  Story  County,  Iowa;  but  it  was  not  attested 
by  the  impression  thei'eon  of  the  clerk's  seal.  The  court, 
thereupon,  and  over  the  objection  of  appellant,  allowed  the 
amendment  of  the  yerification  by  adding  the  seal  thereto. 
This  ruling  is  argued  by  appellant  as  reversible  error. 

The  exception  is  untenable.  The  seal  constituted  no 
part  of  the  oath  of  the  affiant.  Its  effect  is  to  afford  prima- 
facie  evidence  of  the  official  character  of  the  officer  properly 
using  it,  and  of  the  regularity  of  the  certification.  If  the 
statute  creating  the  office  and  defining  the  duties  of  the 
officer  does  not  require  him  to  attest  his  signature  by  a  seal, 
then  the  failure  to  use  the  seal  does  not  affect  the  validity  of 
the  act.  The  statute  which  empowers  the  clerk  of  the  dis- 
trict court  to  administer  oaths  (Code  Section  393)  makes 
no  requirement  that  the  act  shall  be  attested  by  the  seal 
of  the  court  of  which  he  is  an  officer.  It  is  otherwise  when 
he  takes  the  acknowledgment  of  a  conveyance  (Code  Section 
2959),  and  where  he  issues  the  process  of  the  court  (Code 
Section  282.)     But  even  if  it  should  be  held  that  an  affi- 

dayit  is  insufficiently  attested  without  a 
®  Amendment.*        ^^^y  ^^  ^^  within  the  discretion  of  the  court 

to  permit  its  amendment  when  offered  in 
evidence.  Rindskoff  t>.  Malone,  9  Iowa  540.  In  the  cited 
case,  the  notary  had  failed  to  attach  his  seal  to  his  official 
signature;  and  the  court,  while  saying  that  an  objection 
thereto,  if  properly  taken,  would  be  good,  further  says  that, 
if  objection  had  been  made : 

"The  notary  would  have  had  the  right,  at  the  time,  to 
affix  his  seal,  and  thus  every  difficulty  would  have  been 
obviated." 

And  while,  in  some  of  our  earlier  cases,  it  seems  to 
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have  been  held  that  failure  to  attach  the  proper  seal  to  a 
process  of  the  court  could  not  be  cured  by  amendment  (Fosy, 
V.  Isett,  4  G.  Greene  7G),  the  later  cases,  perhaps  under  more 
liberal  statutory  provisions,  have  held  even  such  defect 
amendable.  Murdough  v.  McPherrin,  49  Iowa  479.  See, 
also,  Hallett  v.  Chicago  d  N.  W.  R.  Co.,  22  Iowa  259. 

Again,  in  the  case  before  us,  the  affidavit  was  sworn  to 
before  the  clerk  of  the  trial  court.  That  court  will  take 
judicial  notice  of  the  official  character  and  signature  of  its 

clerk,  without  reference  to  whether  it  is 
4.  Evidence:  attested  by  a  Seal.    Finn  d  Co.  V.  Rose,  12 

official    sig- 
natures. Iowa  565;  Wetniore  v.  Marsh,  81  Iowa  677, 

680.  In  our  judgment,  the  court  could  well 
have  held  the  affidavit  sufficient  even  without  the  amend- 
ment, and  the  order  permitting  such  amendment  was,  thei-e- 
fore,  without  prejudice  to  the  appellee's  rights  in  the  prem- 
ises. 

The  judgment  appealed  from  must  be — Affirmed. 

All  the  justices  concur. 


Thomas  Baker,  Appellant,  v.  Hugh  Maxwell,  Appellee. 

EXEMPTIONS:  Portable  Saw  Mill— "Mechanic."  The  operator 
of  a  portable  saw  mill  is  a  "mechanic;"  and,  if  he  be  the  owner 
of  such  mill,  and  employs  it  in  an  occupational  way  by  means 
of  his  own  labor  and  the  labor  of  the  dependent  members  of 
his  family,  of  which  he  is  the  head,  and  is  a  resident  of  this 
state,  then  such  mill,  irrespective  of  Its  size,  value,  or  neces- 
sity, is  exempt  from  execution,  both  as  a  proper  **tool"  and  as  a 
proper  "instrument"  of  his  occupation.     (Sec.  4008,  Ck>de,  1897.) 

Appeal  from  Plyviouth  District  Caurt. — W.  D.  Boies, 

Judge. 

June  27,  1918. 

Action  in  replevin  to  recover  the  possession  of  a  porta- 
ble mill  used  for  sawing  lumber.    There  was  a  directed  ver- 


June  1918]  Baker  v.  Maxwell.  1193 

diet  and  judgiuent  for  defendant^  and  the  plaintiff  appeals. 
The  material  facts  are  s^tated  in  the  opinion. — Reversed. 

C,  R.  Metcalf,  for  appellant. 

Hess  &  Hess,  for  appellee. 

Wbavbe,  J. — ^The  plaintiff  is  conceded  to  be  a  married 
man,  the  head  of  a  family,  and,  with  his  family,  has  been 
for  many  years  a  resident  of  the  state.  He  has  little,  if 
any,  property,  except  that  hereinafter  mentioned,  and,  for  a 
considerable  period,  has  been  employed  by  others  in  cutting 
and  converting  native  trees  and  logs  into  lumber.  In  thi? 
work,  he  owns  and  makes  use  of  a  portable  mill,  which  he 
operates  himself,  with  such  help  as  is  afforded  him  by  his 
wife  and  minor  son.  The  power  used  is  steam,  and  the  en- 
tire outfit  is  so  designed  as  to  be  readily  moved  from  place 
to  place  and  from  farm  to  farm,  as  may  be  desired  by  those 
having  such  work  to  be  done;  and  its  value  is  about  |800. 
One  Rawson,  having  obtained  a  judgment  against  plaintiff, 
procured  the  issuance  of  an  execution  for  its  collection,  and 
caused  it  to  be  levied  upon  said  property.  Plaintiff  there- 
upon served  written  notice  upon  the  sheriff  that  he  claimed 
the  property  to  be  exempt  from  seizure  on  execution,  and  de- 
manded that  the  levy  be  discliarged.  The  demand  was  re- 
fused, and  plaintiff  then  brought  this  action  to  recover  the 
possession. 

The  defendant  denied  the  alleged  exempt  character  of 
the  property,  and,  on  trial  of  this  issue  to  a  jury,  the  court 
directed  a  verdict  for  the  defendant,  and  the  plaintiff  ap- 
peals. 

There  appears  to  be  no  material  fact  on  which  there  is 
any  occasion  for  the  consideration  of  the  jury,  and  the  argu- 
ments in  this  court  are  very  properly  directed  to  the  legal 
proposition  whether,  under  the  undisputed  facts,  the  trial 
court  properly  directed  a  verdict  for  the  defendant. 

Our  general  exemption  law  is  found  in  Code  Section 
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4008,  and  that  portion  of  it  which  has  more  particular  bear- 
ing upon  this  controversy  is  the  clause  which  provides  that 
a  resident  head  of  a  family,  if  a  farmer,  mechanic,  surveyor, 
clergyman,  lawyer,  physician,  teacher,  or  professor,  may 
hold  exempt  from  execution  the  proper  tools,  instruments, 
and  books  pertaining  to  his  occupation,  and,  if  a  physician, 
public  officer,  farmer,  teamster,  or  other  laborer,  may  also 
hold  exempt  the  team  and  vehicle  with  which  he  habitually 
earns  his  living.  In  support  of  the  ruling  below,  the  ap- 
pellee relies  upon  two  propositions:  First,  that  plaintiff  is 
neither  farmer,  mechanic,  surveyor,  clergyman,  lawyer,  phy- 
sician, teacher,  nor  professor,  and  therefore  is  not  entitled  to 
any  exemption  for  the  tools,  instruments,  or  implements 
suitable  to  his  employment  or  business,  but  is  a  common  la- 
borer, for  whom  there  is  no  exemption  except  a  team  and  ve- 
hicle, if  he  employs  such  aids  in  earning  his  living;  and  sec- 
ond, that,  if  it  should  be  held  that  plaintiff  is  a  mechanic, 
within  the  meaning  of  the  statute,  the  portable  mill  is  not  a 
tool,  instrument,  or  implement  of  his  employment,  which 
the  law  exempts.  ' 

Without  at  all  conceding  the  correctness  of  appellee's 
contention  that  one  who  is  a  laborer,  as  distinguished  from 
a  mechanic,  is  entitled  to  no  exemption  from  execution  for 
the  tools  and  implements  suitable  for  his  employment,  our 
views  upon  the  other  proposition  are  such  as  to  render  un- 
necessary any  discussion  of  that  question. 

It  is  the  plaintiff's  theory  that,  under  a  fair  and  liberal 
construction  of  the  term  used  in  the  Code  Section  above 
cited,  he  may  be  classed  as  a  mechanic;  and  to  the  question 
thus  raised  we  give  our  first  attention. 

Cases  maj^  be  found  in  which  the  terra  ■'mechanic"  is 
limited  to  a  skilled  workman,  employed  in  shaping  materials 
such  as  wood,  metal,  or  stone  into  some  kind  of  a  structure 
or  machine  or  other  object  requiring  the  use  of  tools;  but 
the  prevailing  tendency  of  modem  courts,  including  this 
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court,  is  to  broaden  and  enlarge  the  scope  of  the  word;  and 
this  is  especially  true  in  construing  and  applying  exemp- 
tion laws.  For  example,  in  Smith  &  Funk  v.  Oshurn,  53 
Iowa  474,  the  question  arose  upon  a  claim  of  exemption  for 
a  printing  press,  type,  and  other  materials  used  in  the  print- 
ing business.  At  that  time,  the  statute  which  specifically 
exempts  such  property  had  not  been  enacted,  and  the  claim 
of  exemption  was  based  on  the  theory  that  the  printer  was 
a  mechanic,  and  that  the  presses  and  other  property  seized 
were  the  tools  and  implements  of  his  trade.  We  sustained 
that  claim,  and  exempted  his  property  as  the  tools  of  a  me- 
chanic, and  we  defined  the  word  ^^mechanic''  as  being  ap- 
plied to  "one  who  works  with  machines  or  instruments," 
etc.;  and,  in  our  judgment,  if  the  owner  of  and  user  of  a 
printing  office  outfit  may  be  classed  as  a  mechanic,  and  a 
complicated  and  expensive  piece  of  nmchinery  like  a  news- 
paper press  and  equipment  may  be  exempted  as  a  proper 
tool  or  implement  of  his  employment,  there  ought  to  be  no 
hesitation  in  admitting  a  lumber  sawyer  and  his  portable 
mill  to  the  same  class.  That  very  question  was  considered 
in  Chulledge  v.  Preddy,  32  Ark.  433,  and  the  owner  and  op- 
erator of  a  sawmill  was  there  classed  as  a  mechanic.  As 
further  illustrating  the  liberality  of  the  courts  in  defining 
these  terms  and  applying  exemption  laws,  the  word  "me- 
chanic" hap  been  held  to  include  a  dentist  {Maxon  v.  Per- 
rott,  17  Mich.  332) ;  a  civil  engineer  {Amazon  Irrigating  Co, 
V,  Brieson,  1  Kan.  App.  758) ;  a  painter  {Waite  v.  Franci- 
oUij  90  Tenn.  191) ;  a  barber  (State  v.  Dielenschneider,  44 
La.  Ann.  1116,  State  v.  Hirrv,  46  La.  Ann.  1443,  Terry  v.  Mc- 
Daniel,  103  Tenn.  415).  It  must  require  some  degree  of 
knowledge,  skill,  and  training  to  operate  a  sawmill,  even  a 
small,  portable  affair;  and  we  eutertain  no  doubt,  under  the 
law  as  heretofore  recognized  by  this  court,  as  well  as  by 
other  courts,  that  the  plaintiff  may  be  classed  as  a  mechanic. 
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and  is  entitled  to  be  so  considered  in  applying  the  exemp- 
tion statute. 

Assuming,  then,  that  the  plaintiff  is  a  mechanic,  within 
the  terms  of  this  law,  we  have  further  to  inquire  whether 
the  mill  which  he  usee  is  a  proper  tool  or  implement  of  his 
occupation.  Both  upon  principle  and  precedent,  this  must 
be  answered  in  the  affirmative.  Appellee  points  us  to  cases 
where  the  word  "tool"  has  been  held  to  mean  only  small  im- 
plements, which  may  be  held  in  the  hand,  or  are  operated 
by  manual  force  or  power  alone.  Such  rule  seems  to  be  en- 
tirely too  narrow  and  technical;  but  it  is  to  be  noted  that 
our  statute  exempts,  not  **tools"  alone,  but  all  the  debtor's 
proper  "tools,  instruments,  and  books."  The  word  *'instru- 
ments"  is  a  word  of  much  more  general  and  inclusive  im- 
port  than  "tools,"  and  it  has  been  held  to  include  a  very 
wide  range  of  implements,  reasonably  fitted  or  employed  as 
means  of  making  their  owner's  labor  in  his  chosen  employ- 
ment more  effective.  Nor  does  the  statute  require  that,  in 
order  to  be  exempt,  the  tool  or  instrument  shall  be  shown 
to  be  a  necessity  in  such  employment:  it  is  enough  if  it  is 
a  "proper"  tool  or  instrument.  Any  tool  or  instrument 
which  is  reasonably  adapted  to  such  use  is  a  proper  one. 
The  statute  fixes  no  limit  upon  the  size  or  value  of  such  in- 
struments. For  the  farmer,  it  may  properly  include  a  gang 
plow,  a  harvester,  a  traction  engine,  and  any  or  all  of  the 
multitude  of  modem  farm  machinery  which  may  be  useful 
or  proper;  and  the  fact  that  it  costs  hundreds  or  perhaps 
thousands  of  dollars,  or  is  operated  by  steam,  gas,  or  elec- 
tricity, or  may  require  an  expert  to  use  it  successfully,  will 
not  expose  it  to  seizure  as  non-exempt  property,  so  long  as 
it  be  fit  and  proper  for  the  farmer's  use.  A  piano  may  be 
an  exempt  tool  or  instrument,  in  the  hands  of  a  music 
teacher  {Amend  v.  Murphy,  69  111.  337)  ;  a  turning  lathe, 
weighing  600  pounds  is  a  tool,  within  the  exemption  act 
(Smith  V.  Roads,  29  Okla.  815) ;  a  portable  saw  mill  is 
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classed  as  aii  exempt  implement  in  Eckman  v.  Poor,  38  Colo. 
200  (87  Pae.  1088) ;  a  like  i-uling  as  to  a  portable  saw  mill 
is  sustained  in  Reeves  d  Co,  v.  Bascue,  76  Kan.  333;  and  a 
logging  outfit  may  be  an  exempt  instrument  {State  v. 
Creech,  18  Wash.  186).    Even  where  the  statute  exempts 

4 

only  the  tools  "necessary  for  the  debtor's  usual  occupation," 
it  has  been  said  that  this  does  not  mean  those  of  absolute 
necessity  in  his  work,  but  such  as  are  reasonably  necessary 
for  the  prosecution  of  it  advantageously  and  usefully. 

"It  is  by  availing  himself  of  new  tools,  often  improved 
and  better  adapted  to  the  prosecution  of  his  labor,  that  im- 
provements are  made  by  the  mechanic ;  and  there  is  no  rea- 
son why  they  should  not  be  as  much  protected  on  their  first 
introduction  as  after  they  have  come  into  general  use.'* 
Healy  v.  Bateman,  2  R.  I.  454. 

No  one  would  deny  to  the  worker  in  concrete  and  ce- 
ment an  exemption  for  the  time-honored  hoe  and  shovel  with 
which  he  mixes  his  materials;  and  it  would  be  most  unrea- 
sonable to  say  that,  if  the  man  whom  you  employ  to  lay  your 
sidewalk  should  use  a  small,  modem,  revolving  mixer,  oper- 
ated by  gas  or  electricity,  to  do  the  work  of  the  hoe  and 
the  shovel,  it  may  be  seized  upon  execution,  simply  because 
it  is  a  new  or  more  complicated  or  more  expensive  imple- 
ment. There  is  nothing  in  the  statute  requiring  it,  and  the 
courts  have  no  authority,  and  should  have  no  desire,  to  im- 
pose any  such  limitation  upon  the  worker's  statutory  right 

We  do  not  overlook  the  fact  that,  in  Meyer  v,  Meyer, 
23  Iowa  359,  375,  this  court  held  that  a  threshing  machine, 
which  required  six  to  ten  horses  and  a  large  force  of  men  to 
operate  it,  was  not  exempt,  as  a  proper  tool  or  implement 
of  a  farmer  who  used  it  principally  to  thresh  the  grain  of 
others  than  himself.  We  have  no  quarrel  with  the  result 
reached  in  that  case,  and  concede  its  authority  in  cases  of 
the  same  or  similar  character;  but  the  class  does  not  in- 
clude cases  like  the  one  at  bar.    If,  in  that  case,  a  judgment 
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debtor  had  been  a  thi'esher  by  trade  and  occupation,  and, 
being  employed  to  thresh  the  grain  of  others^  he  laid  aside 
the  primitive  flail,  and  used  a  small  power  thresher,  oper- 
ated entirely  by  himself  and  members  of  his  dependent 
family,  we  may  safely  assume  that  the  machine  would  have 
been  held  exempt,  as  a  proper  implement  of  the  debtor's 
employment. 

Without  further  prolonging  this  opinion,  we  have  to 
say  that,  under  the  conceded  facts,  the  plaintiff  is  entitled 
to  be  classed  as  a  mechanic,  within  the  meaning  and  pur- 
pose of  the  statute,  and  that  the  portable  mill  is  to  be 
classed  as  a  proper  tool  or  instrument  of  his  employment 
and  occupation.  It  follows  that  a  verdict  should  not  ^^^'^ 
been  directed  for  the  defendant,  and  that  judgment  should 
have  been  entered  for  the  plaintiff,  upon  the  agreed  state- 
ment of  facts,  for  the  possession  of  the  property,  or  for  its 
value,  if  the  possession  has  not  been  restored  under  the  writ 
of  replevin. 

The  cause  will  be  remanded  for  the  entry  of  judgment 
in  harmony  with  this  opinion. — Reversed  and  remanded. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Samuel  Balen,  Appellee,   v.   Colpax  Consolidated   Coal 

Company,  Appellant. 

MA8TEB  AND  8EBVAKT:  Rejecting  Master  and  Kon-Bejecting 
1  Servant — ^Procedure.  A  servant  who  has,  expressly  or  by  statu- 
tory presumption,  accepted  the  provisions  of  the  Workmen's 
Compensation  Act,  and  suffered  injuries  arising  out  of  and  In 
the  course  of  the  employment,  must  proceed  against  his  em- 
ployer, who  has  rejected  the  act,  by  and  through  a  modified 
common-law  action  modified  by  depriving  the  employer  of  speci- 
fied common-law  defenses,  and  by  creating,  against  the  employ- 
er, specified  presumptions  relative  to  negligence  and  proximate 
cause.     (Sees.  2477-m,  2477-m2,  Code  Supp.,  1913.) 
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MASTEB  AND  SERVANT:    Pleading.    A  servant  who  proceeds  at 

2  common  law  against  a  master,  makes  a  primarfacie  ca£ie  by  al- 
leging: (a)  that  the  relation  of  master  and  servant  existed; 
(b)  that  the  injury  arose  out  of  and  in  the  course  of  the  em- 
ployment; (c)  that  the  master  had,  and  that  the  servant  had 
not,  rejected  the  Workmen's  Compensation  Act;  and  (d)  that 
the  servant  had  suffered  damages  by  reason  of  said  injury. 
(Sec.  2477-m,  Code  Supp.,  1913.) 

TRIAL:    Instructions — ^Failure  to  Except.    Failure  to  except  to  in- 

3  structions  prior  to  the  reading  to  the  jury  precludes  subsequent 
complaint  that  the  instructions  authorized  an  allowance  of  in- 
terest on  an  unliquidated  claim.  (Sec.  3705-a,  Code  Supp., 
1913.) 

Appeal  from  Jasper  District  Court. — Hbnry  Silwold, 

Judge. 

June  27,  1918. 

Action  to  recover  damages  consequent  on  personal  in- 
jury in  defendant's  mine,  resulted  in  judgment  as  prayed. 
The  defendant  appeals. — Affirmed. 

R.  and  F,  O.  Ryan  and  J.  E.  Cross,  for  appellant. 

John  T.  Clarkson,  for  appellee. 

Ladd,  J. — The  defendant  operates  a  coal  mine,  in  which 
plaintiff  was  employed  as  a  coal  digger.     The  shaft  ex- 
tended down  about  180  feet,  and  in  it  were  two  cages,  oper- 
ated  by  machinery,  one  ascending  as  the 
1.  mabtbb  and        other  descended.     From  the  shaft,  entries 

SERVANT :   re-  ' 

jecting  master     had  been  driven,  and  rooms  turned  off  of 

an  I  non-re- 

ant*!"pr^edure.   ^^ese.    Empty  cars  were  taken  from   the 

cages  on  the  north  side,  and  loaded  cars 
run  on  at  the  south  side  of  the  shaft.  An  entry  extended 
20  or  25  feet  south  of  the  shaft,  and  thence  entries  had 
been  driven  eastward  and  westward,  and  these  were  made 
use  of  as  motor  haulage  ways, — that  is,  through  these, 
cars  were  hauled  by  electric  motow.    From  the  south  en- 
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try,  there  was  a  slight  ascent  to  the  westward,  for  a  dis- 
tance of  about  50  feet ;  and  beyond,  the  grade  was  descend- 
ing. At  the  highest  point,  or  apex,  was  what  was  denomi- 
nated a  "motor  hole."  As  the  motor  reached  this  point,  it 
was  detached  and  run  in  this  "motor  hole,"  and  the  trip  of 
loaded  cars  allowed  to  move  on  by  their  own  momentum, 
until  an  employe,  located  a  little  farther  on,  stopped  the 
cars,  by  jjutting  sprags  into  the  wheels.  When  the  eager 
required  them  to  run  in  the  cage,  they  were  permitted  to 
move  on  around  the  corner  to  the  shaft.  Ordinarily,  the 
hoisting  of  coal  ceased  at  4 :15  o'clock  in  the  afternoon,  and 
the  miners  were  then  raised  to  the  surface  by  the  cages, 
about  ten  at  a  time.  Shortly  before  this,  the  miners  and 
their  helpers  collected  in  a  sort  of  waiting  room,  a  short 
stub  entry,  south  of  the  shaft,  and  near  where  the  entry 
turned  westward,  and  there  waited  until  the  whistle  blew, 
signaling  that  hoisting  coal  had  ceased.  In  the  afternoon 
of  August  17,  1914,  plaintiff  arrived  at  the  waiting  room 
at  about  4 :10  o'clock,  and  remained  there  until  the  whistle 
blew.  According  to  custom,  the  miners  were  assigned  num- 
bers as  they  arrived,  and  the  eager  called  and  loaded  ten 
at  a  time,  in  the  order  of  such  numbers,  thus:  from  one  to 
ten,  inclusive,  in  the  first  load ;  the  next  ten  in  the  second 
load;  and  so  on.  When  the  whistle  blew,  plaintiff,  with 
others,  left  the  waiting  room  and  went  over  nearer  the 
shaft,  as  the  evidence  tended  to  show  was  customary ;  and, 
when  12  or  14  feet  therefrom,  waiting  for  his  number,  18, 
to  be  called,  a  trip  of  cars  coming  from  the  west  entry  and 
on  north  ran  against  him  and  forced  him  into  the  "sump," 
where  the  cage  coming  down  rested  on  him,  causing  the 
injuries  complained  of.  It  appears  that  a  trip  of  cars  was 
hauled  from  the  west,  and  did  not  have  enough  momentum 
to  carry  it  over  the  point,  or  apex,  when  the  motorman  de- 
tached the  motor  and  ran  it  in  the  motor  hole.  A  second 
trip  coming  up,  the  motorman  was  unable  to  move  his 
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cars  forward  far  enough  to  allow  some  mules  worked  in 
the  mine  to  pass,  in  going  to  the  bam;  and,  to  afford  a 
passageway  for  the  mules,  the  second  motorman  attached 
his  motor  to  the  trip  of  cars  ahead,  pushing  it  over  the 
apex  and  hauling  those  behind.     As  the  first  trip  went 
over,  four  or  five  of  the  front  cars  became  uncoupled ;  and, 
as  no  one  was  there  to  sprag  the  wheels,  these  moved  east 
and  north  toward  the  shaft  where  the  collision  occurred,  as 
stated.    Plaintiff  did  not  obsene  the  approach  of  the  cars 
until  someone  shouted,  "The  trip  is  loose,"  when  he  stepped 
to  the  side  of  the  track,  but,  finding  the  space  too  narrow, 
attempted  to  cross  to  the  other  side,  and  in  so  doing  was 
struck  by  the  front  car  and  thrown  into  the  "sump."    Re- 
covery was  sought  for  damages  in  loss  of  wages,  expenses 
for  medical   services,   and  for  mental  and   physical   pain 
suffered  and  which  will  be  suffered  in  the  future,  it  being 
alleged  that  the  injuries  occurred  "while  plaintiff  was  an 
employe  of  defendant,  engaged  in  the  work  of  mining  coal 
*     *     *    engaged  in  the  performance  of  his  work  in  the 
pit  sump  at  the  bottom  of  the  shaft    ♦     ♦     ♦    by  reason 
of  a  loaded  trip  breaking  and  running  into  said  sump  where 
plaintiff  was  located."     The  petition  also  alleged  that  de- 
fendant had  rejected  the  "compensation  law"  in  the  manner 
required  by  the  statute  and  by  amendment  thereto ;  alleged 
that  plaintiff  was  injured  while  waiting  for  his  turn  to  be 
hoisted  to  the  surface,  and  that  he  "had  not  given  any  no- 
tice as  required  or  contemplated  by  the  statutes  with  refer- 
ence to  the  rejection  of  what  is  known  as  the  Compensation 
Law,  enacted  by  the  thirty-fifth  general  assembly;  that  is 
to  say,  the  plaintiff  alleges  that  he  had  not  given  a  written 
notice  rejecting  the  law." 

The  defendant  demurred,  on  the  grounds:  fl)  That  the 
court  was  without  jurisdiction;  (2)  that,  as  plaintiff  had 
not  rejected  the  compensation  law,  he  may  not  recover  un- 
der its  provisions;  and  (3)  that  the  petition  neither  alleged 

Vol.  188  IA.--76 
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I 

negligence  on  the  part  of  defendant  nor  that  plaintiff  was 
without  fault.  The  demurrer  was  overruled,  and  defendant 
pleaded  the  first  two  grounds  of  demurrer  in  his  answer, 
and  also  alleged  its  frefedoni  from  negligence,  and  that 
plaintiff,  by  want  of  care  on  his  part,  contributed  to  his 
injury.  The  evidence  tended  to  establish  the  facts  as  al- 
leged, and  the  court  submitted  the  cause  to  the  jury  on  the 
theory  that,  although  plaintiff,  by  not  rejecting,  is  deemed 
to  have  accepted  the  Employers'  Compensation  Act,  he 
might  recover  under  the  common  law,  as  modified  by  Sec- 
tion 2477-m  of  the  Code  Supplement,  1913;  and  verdict 
was  returned  and  judgment  was  entered  for  plaintiff. 

I.  Appellant  contends  that  Chapter  8  of  Title  XII  of 
Code  Supplement,  1913,  as  amended  by  Chapter  270  of  the 
Acts  of  the  Thirty-seventh  General  Assembly,  provides  a 
special  and  exclusive  remedy  in  cases  like  this,  and  that 
none  other  may  be  resorted  to.  This  is  true  where  neither 
employer  nor  employe  rejects  the  terms,  conditions,  and  pro- 
visions of  the  act,  in  the  manner  prescribed.  But  other 
situations  arise  and  are  provided  for,  (1)  where  the  em- 
ployer only  rejects,  (2)  where  the  employe  alone  rejects, 
and  (3)  where  both  reject.  Section  2477-m  of  the  Code 
Supplement,  1913,  deals  with  the  first  of  these, — that  is 
where  the  employer  rejects  and  the  employe  accepts, — and 
declares  that,  though  the  employer  rejects  the  terms,  con- 
ditions, and  provisions  of  the  act,  he  "shall  not  escape  liabil- 
ity for  personal  injury  sustained  by  an  employe  of  such 
employer  when  the  injury  sustained  arises  out  of  and  in  the 
usual  course  of  the  employment  because:  (1)  The  employe 
assumed  the  risks  inherent  in  or  incidental  to  or  arising 
out  of  his  or  her  employment,  or  the  risks  arising  from  the 
failure  of  the  employer  to  provide  and  maintain  a  reason 
ably  safe  place  to  work,  or  the  risks  arising  from  the  fail- 
ure of  the  employer  to  furnish  reasonably  safe  tools  or  ap- 
pliances, or  because  the  employer  exercised  reasonable  care 
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iu  selecting  reasonably  competent  employes  in  the  business ; 
(2)  that  the  injury  was  caused  by  the  negligence  of  the  co- 
employe;  (3)  that  the  employe  was  negligent  unless  and 
except  it  shall  appear  that  such  negligence  was  wilful  and 
with  intent  to  cause  the  injury;  or  the  result  of  intoxica- 
tion on  the  part  of  the  injured  party.  (4)  In  actions  by  an 
employe  against  an  employer  for  personal  injury  sustained 
arising  out  of  and  in  the  course  of  the  employment  where 
the  employer  has  elected  to  reject  the  provisions  of  this 
act,  it  shall  be  presumed  that  the  injury  to  the  employe 
was  the  direct  result  and  growing  out  of  the  negligence  of 
the  employer;  and  that  such  n^ligence  was  the  proximate 
cause  of  the  injury ;  and  in  such  cases  the  burden  of  proof 
shall  rest  upon  the  employer  to  rebut  the  presumption  of 
negligence." 

Section  2477-m2  relates  to  the  second  situation,  where 
the  employe  alone  rejects.  In  the  first  paragraph,  it  de- 
clares the  general  rule  where  neither  employer  nor  employe 
rejects  the  terms,  conditions,  and  provisions  of  the  ^ct,  pre- 
cisely as  does  the  first  paragraph  of  Section  2477-m : 

"The  rights  and  remedies  provided  in  this  act  for  an 
employe  on  account  of  injury  shall  be  exclusive  of  all  other 
rights  and  remedies  of  such  employe,  his  personal  or  legal 
representatives,  dependents  or  next  of  kin,  at  common  law 
or  otherwise,  on  account  of  such  injury;  and  all  employes 
ajffected  by  this  act  shall  be  conclusively  presumed  to  have 
elected  to  take  compensation  in  accordance  with  the  terms, 
conditions  and  provisions  of  this  act  until  notice  in  writing 
shall  have  been  served  upon  his  employer,  and  also  on  the 
Iowa  Industrial  Commissioner,  with  return  thereon  by 
affidavit  showing  the  date  upon  which  notice  was  served 
upon  the  employer." 

Following  this,  the  alternative,  in  event  of  rejection 
by  the  employe  of  the  terms,  conditions,  and  provisions  of 
the  act,  is  stated : 
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"In  the  eveut  «ueli  employe  elects  to  reject  the  terms, 
coiulitioiis  and  provisions  of  this  act,  the  rights  and  reme- 
dies thereof  shall  not  apply  where  an  employe  brings  an 
action  or  takes  proceedings  to  recover  damages  or  com- 
pensation for  injuries  received  growing  out  of  and  in  the 
course  of  his  employment,'^  except  as  otherwise  provided  by 
this  act;  and  in  such  actions  where  the  employe  has  re- 
jected the  terms  of  this  act  the  employer  shall  have  the 
right  to  plead  and  rely  upon  any  and  all  defenses,  including 
those  at  common  law,  and  the  rules  and  defenses  of  con- 
tributory negligence,  assumption  of  risk  and  fellow  servant 
shall  apply  and  be  available  to  the  employer  as  by  statute 
authorized  unless  otherwise  provided  in  this  act.  rrovided, 
however,  that  if  an  employe  sustains  an  injury  as  the  re- 
sult of  the  employer's  failure  to  furnish  or  failure  to  ex- 
ercise reasonable  care  to  keep  or  maintain  any  safety  de- 
vice required  by  statute  or  rule,  or  violation  of  any  of  the 
statutory  provisions  or  rules  and  regulations  now  or  here- 
after in  I  force  relating  to  safety  of  employes,  the  doctrine 
of  assumed  risk  in  such  case  growing  out  of  the  negligence 
of  the  employer  shall  not  apply  or  be  available  as  defensive 
matter  to  such  offending  party." 

In  short,  the  prosecution  of  the  claim  by  an  employe 
who  has  rejected  the  act,  for  personal  injury  arising  out  of 
and  in  the  course  of  his  employment,  against  his  employer, 
will  be  subject  to  precisely  the  same  defenses  as  prior  to 
the  enactment  of  the  Compensation  Act;  for  the  exception 
at  the  end  of  the  paragraph  last  quoted  merely  expresses 
the  law  as  previously  interpreted  by  this  court.  Verlin  v. 
United  States  Oypsum  Co.,  154  Iowa  723 ;  McCa/mey  v.  Bet- 
tendorf  Axle  Go,,  156  Iowa  418. 

The  theory  of  the  defendant  is  that  Section  2477-ra2 
provides  an  exclusive  remedy  for  the  employe,  in  event  he 
does  not  reject  the  terms,  conditions,  and  provisions  of  the 
act :  that  is,  by  filing  his  claim  with  and  obtaining  compen- 
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satiou  for  his  iujuries  through  the  industrial  commisttiouer ; 
or  at  least  that  I'ecovery  would  be  measured  by  what  that 
officer  would  be  required  to  allow,  under  the  law.  If  such 
were  the  intention  of  the  l^slature,  what  purpose  was  had 
in  the  enactment  of  Section  2477-m,  especially  that  portion 
of  it  relating  to  procedui'e  in  a  situation  where  the  em- 
ployer had,  and  the  employe  had  not,  rejected  the  terms, 
conditions,. and  prarisions  of  the  act? 

In  that  section,  the  remedy  provided  is  made  exclusive 
as  to  the  employer,  where  neither  rejects  the  terms,  condi- 
tions, and  provisions  of  the  act;  and  following  this,  an  al- 
ternative is  provided,  where  the  employer  alone  rejects 
these.  The  facts  of  the  case  at  bar,  where  defendant  only 
rejected  the  act,  bring  it  squarely  within  the  procedure  pre- 
scribed in  this  alternative;  and,  if  defendant's  theory  were 
correct,  all  that  portion  of  Section  2477-m  would  be  nuga- 
tory, and  necessarily  could  not  be  given  effect.  But  stat- 
utes in  pari  materia  must  be  construed  together,  and  so 
construed,  if  possible,  as  to  give  effect  to  all,  and  avoid  re- 
jecting any  as  meaningless.  In  Section  2477-m2,  the  ex- 
clusive character  of  the  remedy,  where  neither  rejects,  is 
again  recognized,  and  made  applicable  to  the  employe,  and 
an  alternative  is  provided  where  he  alone  rejects.  It  does 
not  purport  to  deal  with  a  situation  where  the  employer 
rejects  and  the  employe  accepts ;  for  that  situation  has  been 
covei'ed  by  the  preceding  section.  The  latter  section  does 
not  purport  to  impinge  on  the  one  preceding;  and,  by  con- 
struing the  first  paragraph  in  each  to  relate  to  a  situation 
where  both  are  presumed  to  accept  the  terms,  conditions, 
and  provisions  of  the  act,  all  confusion  in  so  construing 
the  several  sections  as  to  give  effect  to  each  disappears. 
The  entire  act  proceeds  on  the  theory  that,  in  event  either 
party  reject  its  terms,  conditions,  and  provisions,  the  rights 
and  remedies  provided  for  therein  are  not  available;  and 
that  such  rights  and  remedies  are  exclusive  only  when,  by 
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not  rejecting,  both  employe  and  employer  have  accepted  the 
terms,  conditions,  and  provisions  of  the  act. 

It  is  argued  that,  in  order  to  maintain  an  action  m 
court  under  Section  2477-m,  the  employe  must  reject  the 
terms,  conditions,  and  provisions  of  the  act,  so  as  to  come 
within  the  terms  of  Section  2477-m4  of  the  Code  Supple- 
ment, 1913: 

'^Where  the  employer  and  employe  elect  to.  reject  the 
terms,  conditions  and  provisions  of  this  act,  the  liability 
of  the  employer  shall  be  the  same  as  though  the  employe 
had  not  rejected  the  terms,  conditions  and  provisions  there- 
of." 

In  other  words,  the  employe  must,  in  order  to  main 
tain  an  action  in  court,  reject  statutes  enacted  for  his  bene- 
fit and  with  the  design  of  promptly  recompensing  him  for 
injuries  suffered  in  the  course  of  his  employment.  No  pur- 
pose would  be  served  by  so  doing,  and  to  thus  force  the  re- 
jection of  the  provisions  of  the  act  by  the  employe,  as  a  con- 
dition precedent  to  the  maintenance  of  suit  in  court,  would 
be  contrary  to  its  spirit,  manifested  in  provisions  carefully 
guarding  the  free  exercise  by  the  employe  of  the  right  of 
rejecting,  found  in  Section  2477-m2.  The  construction 
adopted  harmonizes  the  several  sections,  applies  the  doc- 
trine running  through  the  act  that  the  rights  and  remedies 
provided  therein  are  exclusive  only  when  both  employe  and 
employer,  by  not  rejecting,  accept  the  terms,  conditions, 
and  provisions  of  the  act,  and  clarifies  the  manifest  inten- 
tion of  the  legislature  that  the  first  paragraph  of  Section 
2477-m  relates  to  the  exclusive  character  of  the  rights  and 
remedies  provided  as  affecting  the  employer,  and  that  the 
first  paragraph  of  Section  2477-m2  relates  to  the  exclusive 
character  of  the  rights  and  remedies  therein  provided  as 
affecting  the  employe.  Both  assume  the  only  situation  in 
which  said  rights  and  remedies  are  available:  i.  e.,  where 
both,  by  not  rejecting  the  terms,  conditions,  and  provisions 
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of  the  act,  are  conclusively  presumed  to  have  accepted  them. 
We  are  of  opinion  that  there  was  no  error  in  trying  the 
cause  in  accordance  with  the  procedure  prescribed  by  Sec- 
tion 2477-ui,  and  that  no  other  was  available  to  the  plain- 
tiff, as  employe.  The  claim  must  necessarily  have  been  as- 
serted in  court,  and  tried  according  to  the  procedure  pre- 
scribed by  Section  2477-m,  quoted.  This  was  done,  and 
there  was  no  error  in  holding  that  the  practice  and  com- 
pensation prescribed  for  situations  where  both  employer 
and  employe  have  accepted  the  terms,  conditions,  and  pro- 
visions  of  the  act,  did  not  obtain. 

IT.  Exception  is  taken  to  the  pleadings  for  that  the 
petition  did  not  allege  plaintiff's  freedom  from  negligence, 
ijor  tliat  the  injuries  suffered  were  the  proximate  result  or 

negligence  on  the  part  of  defendant.    There 
'  smvant:  was  alleged,  however,    (1)   the  relation  of 

pleading. 

employer  and  employe;  (2)  that  the  injury 
arose  out  of  and  in  the  course  of  such  employment;  (3) 
that  the  employer  had  rejected  the  Employers'  Compensa- 
tion Act;  and  (4)  damages  in  consequence  of  said  injury; 
and  no  more  than  these  were  necessary  to  be  proven,  in  or- 
der to  make  out  a  prima-facie  case  for  recovery.  Section 
2477-m,  Code  Supplement,  1913.  It  is  a  general  principle 
of  pleading  that  no  more  need  be  alleged  than  is  essential 
to  prove  in  making  out  a  case. 

Though  pleading  specific  acts  or  facts  constituting  the 
alleged  negligence  is  not  essential  to  the  statement  of  a 
cause  of  action  (Chrdon  v,  Chicago,  R,  I,  d  P.  R.  Co.,  129 
Iowa  747,  752),  j^et,  if  the  petition  contains  all^ations 
which,  if  true,  constitute  negligence,  there  is  no  occasion 
for  clinching  these  by  assertion  that  they  do  constitute  neg- 
ligence. The  petition  was  suflScient.  Mitchell  v.  Swan- 
wood  Coal  Co,,  182  Iowa  1001 ;  Mitchell  v.  Phillips  Mining 
Co.,  181  Iowa  600. 

III.    A  verdict  for  |250.16  was  returned.    On  motion 
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for  new  trial  because  of  the  excessiveness  of  this,  the  court 
reduced  the  amount  to  ^200.16,  which  included  all  damages 

proven,  together  with  interest  thereon  at  the 
*'  tioiisV  failure^    rate  of  6%  per  annum  from  the  time  of  the 

to    6ZGGPt 

injury.  Complaint  is  made  about  the  allow- 
ance of  interest.  The  claim  was  for  unliquidated  damages 
accruing  largely  after  the  collision.  Had,  the  damages  been 
complete  at  the  time  stated,  the  rule  would  have  been  as 
stated.  Jacohaon  v.  United  States  Oypsum  Co,,  144  Iowa 
1  (150  Iowa  330).  Whether  or  not  it  was  erroneous,  how- 
ever, may  not  be  determined ;  for  that  the  error,  if  any,  was 
in  failing  to  take  exception  to  the  instruction,  as  exacted 
by  Section  3705-a  of  the  Code  Supplement,  1913.  Chumhley 
V.  Courtney,  181  Iowa  482. — Affirmed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


G.  T.  Bell,  Appellee,  v.  P.  H.  Fisher,  Appellant. 

LANDLORD  AND    TENANT:     Oral   and  Written   Lease   of  Same 

1  Premises.  The  execution  and  delivery  of  a  written  lease  between 
a  landlord  and  a  tenant  does  not  necessarily  negative  the  claim 
of  the  landlord  that  he  had  an  oral  lease  with  another  party, 
as  a  joint  tenant  with  the  one  mentioned  in  the  written  lease. 

TRIAL:     Instructions — ^Non-Prejudicial     RefusaL       On     the     issue 

2  whether  a  defendant  was  acting  solely  as  agent  of  another  or 
as  a  principal,  the  refusal  of  an  instruction  on.  the  subject  of 
agency  is  non-prejudicial,  when  the  court  very  definitely  in- 
structed that  defendant  was  not  liable  unless  it  were  found  that 
he  acted  with  intent  to  be  personally  bound. 

Appeal  from  Jeffernon  District  Court, — Francis  M.  Htnter, 

Judge. 

June  27,  1918. 

Action  {)\\  uu  alleged  oral  lease  for  reut.    The  facts  are 
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stated  ill  the  opinion.  Judjjment  for  plaintiff,  as  prayed. 
Defendant  appeals. — Affirmed, 

Thoma  tf  Thoma,  for  appellant. 

Eardley  Belly  Jr,,  and  Ralph  H,  Mimro,  for  appellee. 

Stevens,  J. — I.  This  is  an  action  upon  an  alleged  oral 
lease  for  the  rent  of  a  farm.    The  defendant,  P.  H.  Fisher, 
appellant  herein,  is  the  father  of  Ray  E.  Fisher,  who  oc- 
cupied and  cultivated  the  leased  premises 
*  tenant:  oral      for  the  season  of  1915,  the  term  for  which 

and  written  ^,  -  .  ,  * 

lease  of  same      the  payment   of   rent  is   sought.     Ray   E. 

pfemises. 

Fisher  became  a  nonresident  of  the  state 
before  service  of  notice  was  had  upon  him,  and  this  action 
is  prosecuted  against  appellant  only. 

The  claim  of  plaintiff  is  that  he  entered  into  an  oral 
agreement  with  appellant  to  lease  the  farm  to  him  and  his 
son  for  one  year,  for  a  cash  rental  of  ?1,150,  which  oral 
agreement  was  to  be  reduced  to  writing  and  signed  by  all 
of  the  parties;  that  a  duplicate  lease  was  prepared,  and 
signed  by  plaintiff  and  forwarded,  together  with  a  note,  to 
appellant,  for  the  signature  of  all  the  parties;  but  that 
sanie  were  not  returned  to  plaintiff.  On  the  other  hand, 
defendant  testified  that  he  returned  the  note  and  a  signed 
copy  of  the  lease  to  plaintiff,  some  weeks  after  he  received 
them.  Appellant's  name  was  written  in  the  lease,  and  im- 
mediatelv  erased.     Plaintiff  claims  that  this  was  done  at 

ft/' 

the  request  of  appellant,  who  stated  that  he  did  not  desire 
his  son  to  know  that  he  was  to  sign  the  papers;  whereas 
appeUant  daims  that  he  plainly  stated  to  plaintiff,  at  the 
time  his  name  was  written  in  the  lease,  that  his  son  only 
was  leasing  the  premises,  and  that  he  would,  under  no  cir- 
cumstances, obligate  himself  to  pay  the  rent.  A  copy  of 
the  written  lease,  signed  by  plaintiff  and  Ray  E.  Fisher, 
was  offered  in  evidence  by  defendant.     The  theory  upon 
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which  same  was  offered  was  that  It  conclusively  iiegative<l 
plaintiff's  claim  of  an  oral  lease. 

The  answer  of  defendant  consisted  of  a  general  and 
specific  denial,  together  with  an  affirmative  plea  that  plain- 
tiff leased  the  land  to  Ray  E.  Fisher  in  writing,  and  that 
appellant  had  nothing  whatever  to  do  with  the  transaction. 

Counsel  for  appellant  requested  the  court  to  instruct 
the  jury,  in  substance,  that,  if  it  found  from  the  evidence 
that  the  written  lease  was  entered  into  between  the  plaintiff 
and  Ray  E.  Pislier,  and  a  signed  copy  thereof  delivered  to 
plaintiff  and  accepted  by  him,  plaintiff  could  not  recover. 
Instead,  the  court  instructed  the  jury  that  the  written  in- 
strument received  in  evidence  was  not  conclusive  against 
the  plaintiff',  but  should  be  considered  as  a  circumstance, 
together  with  the  rest  of  the  evidence,  in  determining 
whether  or  not  an  oral  lease  was  entered  into  between 
plaintiff  and  appellant,  as  alleged.  The  instructions  were 
objected  to  upon  the  theory  of  the  requested  instruction. 
No  claim  was  made  by  appellant  that  plaintiff  w^aived  his 
signature  to  the  written  lease,  or  accepted  the  same  signed 
only  by  Ray  E.  Fisher  as  a  substitute  for  the  alleged  oral 
lease.  The  court,  in  plain  and  concise  language,  instructed 
the  jury  that  the  burden  was  upon  the  plaintiff  to  establish 
the  alleged  oral  lease  by  a  fair  preponderance  of  the  evi- 
dence, and  that,  unless  same  had  been  done,  he  could  not 
recover. 

No  evidence  was  offered  tending  to  show  that  plaintiff 
agreed  to  waive  the  oral  lease  with  appellant,  or  to  sub- 
stitute a  written  lease  signed  only  by  Ray  E.  Fisher  there- 
for, or  understood  that  he  was  doing  so.  The  negotiations 
for  the  leasing  of  the  premises  were  carried  on  exclusively 
by  appellant  and  plaintiff,  who  did  not  know  Ray.  E*  Fish- 
er, and  never  saw  him  until  long  after  he  moved  upon  the 
premises. 

Under  the  evidence,  the  jury  may  well  have  found  that 
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an  oral  lease  was  entered  into  between  plaintiff  and  ap- 
X)ellant,  by  the  terms  of  which  the  farm  was  leased  to  him, 
with  the  understanding  that  same  was  to  be  occupied  by 
his  son,  and  that  a  note  and  a  written  lease  were  to  be 
signed  by  both  the  father  and  the  son.  The  jury  evidently 
so  found. 

The  record  did  not  justify  the  giving  of  the  requested 
instruction.  Proof  of  the  return  of  the  note  and  a  copy  of 
the  written  lease,  signed  only  by  Ray  E.  Fisher,  did  not 
conclusively  n^ative  plaintiff's  claim  of  an  oral  contract. 
It  may  have  been  a  persuasive  circumstance,  tending  to 
meet  the  evidence  offered  on  behalf  of  plaintiff.  Under  the 
issues  and  proof,  it  could  not  have  been  more.  The  rights 
of  appellant  were  carefully  guarded  by  the  court  in  its  in- 
structions, and  the  issues  were  so  plainly  stated  that  the 
jury  could  not  have  misunderstood  them,  or  been  misled  by 
the  instructions  complained  of. 

II.  An  instruction  was  requested  by  counsel  for  ap- 
pellant, on  the  theory  that  the  evidence  disclosed  that  ap- 
pellant was  acting  only  as  .the  agent  of  Ray  E.  Fisher.   The 

refusal  of  the  court  to  give  the  offered  in- 
j  2.  Trial  :  instruc-   struction  is  assigned  as  error.    The  instruc- 

I        Uons:  non-  ^ 

JJlJ^^c**'  tions  of  the  court  could  have  left  no  doubt 

in  the  minds  of  the  jurors  that  plaintiff 
could  not  recover  unless  the  evidence  showed,  by  a  fair 
preponderance  thereof,  that  an  oral  agreement  was  entered 
into  between  plaintiff  and  appellant,  by  the  terms  of  which 
the  latter  leased  the  farm  for  himself,  or  jointly  with  Ray 
E.  Fisher,  and  that  he  intended  to  bind  himself  personally 
for  the  payment  of  the  rent. 

Without  deciding  whether  the  requested  instruction 
was  proper  under  the  issues  or  not,  we  are  convinced  that 
appellant  could  in  no  way  have  been  prejudiced  by  the  re- 
fusal of  the  court  to  give  same.    The  record  discloses  no 
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reversible  error,  and  the  judgment  of  the  court  below  is— 
Afflrmed. 

Peeston,  C.  J.,  Weaver  and  Gaynor,  JJ.,  concur. 


Glenn  Brier,  Appellee,  v.  Chicago,  Rock  Island  &  Pacific 
Railway  Company  et  al.,  Appellants. 

COMMEBOE:      Interstate — Preparation  for  Repair  of  Instmmental- 

1  ity.  An  employee  is  engaged  In  interstate  commerce  when,  on 
orders  from  his  superior,  and  on  a  car  furnished  by  the  master, 
he  is  on  his  way  to  repair  an  instrumentality  of  interstate  com- 
merce. 

EVIDENOE:      Hypothetical  Question — Proper  Form.    When  nature 

2  has  so  far  healed  and  repaired  a  physical  injury  that  symptoms 
of  pain  are  purely  subjective,  a  medical  expert  (first  duly  in- 
formed of  the  nature,  location,  and  extent  of  the  original  in- 
jury) is  not  limited  to  an  opinion  as  to  what  might  or  what 
could  cause  the  pain,  but  may  state  directly  what,  in  his  opinion, 
did  or  does  cause  the  pain. 

TBIAIa:     Verdict — $5,900-^Exce88ivene88.    Verdict  of  $5,900  for  per- 

3  sonal  injury  reduced  to  $5,000.  Plaintiff  suffered  a  severe  in- 
jury; but,  at  the  time  of  trial,  the  limb  was  in  such  normal  con- 
dition that  all  symptoms  of  pain  were  purely  subjective. 

Appeal  from  Washington  District  Court. — Henry  Silwoij), 

Judge. 

June  27,  1918. 

Action  under  the  Federal  Employers'  Liability  Act  to 
recover  on  account  of  personal  injuries.  Verdict  and  jiidg 
ment  for  the  plaintiff.    Defendant  appeals. — Affirmed. 

F.  W.  Sargent,  J.  G.  Oamhle,  and  Eicher  d  Livingston, 
for  appellant. 

McCcy  d  McCoy,  C.  A.  Deivey,  and  W.  H.  BtUterfield. 
for  api)ellee. 
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Gaynoe,  J. — This  action  is  brought  to  recover  damages 
on  account  of  personal  injuries  sustained  by  the  plaintiff 
while  in  the  employ  of  the  defendant  company  and  its  re- 
ceiver, J.  M.  Dickinson. 
1.  commmch:  It  is  alleged  that  both  plaintiff  and  de- 

SJr^repair'^of      '^i^dant  were,  at  the  time  plaintiff  received 
miSiity.  ^is    injuries,    engaged  *  in    interstate    com- 

merce; that,  in  furtherance  of  its  interstate 
commerce  and  in  the  operation  of  its  interstate  trains,  de- 
fendant maintained  and  operated  a  line  or  lines  of  telegraph 
poles  and  wires  along  and  on  its  right  of  way,  adjoining 
its  main  line  track ;  that  the  plaintiff  was  employed  by  the 
company  as  a  lineman,  and  his  duties  were  to  repair  these 
lines,  under  the  direction  of  an  agent  or  foreman ;  that  he 
was  so  employed  at  the  time  he  received  his  injury,  Septem- 
ber 21,  1915 ;  that,  under  the  Federal  Employers'  Liability 
Act,  defendant  is  liable  to  the  plaintiff  for  the  injuries. 
It  is  alleged  that  the  plaintiff,  at  the  time,  was  on  his  way 
to  assist  in  straightening  some  telegraph  poles  along  the 
right  of  way;  that  he  was  being  transported  in  a  gasoline 
motor  car,  operated  by  the  defendant  company,  under  its 
receiver;  that  tiie  car  furnished  and  used  for  that  purjwse 
was  defective  and  out  of  repair;  was  constructed  with  two 
cylinders,  one  of  which  was  so  out  of  repair  that  it  failed 
to  work,  thus  making  the  car  run  with  a  jumping  motion ; 
that  the  car  was  operated  at  a  high  and  dangerous  rate  of 
speed;  that  the  car  was  overloaded;  that  it  was  constructed > 
to  carry  but  three  men,  while  four  were  directed  and  al- 
lowed to  ride  upon  it,  all  of  which  facts  were  well  known 
to  the  company ;  that,  because  of  the  defects  in  the  car  and 
the  high  speed  at  which  it  was  operated,  overloaded  as  it 
was,  the  same  was  derailed,  resulting  in  the  injuries  to  the 
plaintiff  of  which  he  complains.  It  is  charged  that  he  sus- 
tained injury  to  his  left  leg  and  ankle;  that  one  of  the  low- 
er  bones  of  his  left  leg  was  broken,  to  wit,  the  fibula ;  that 
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his  back  was  injured  and  several  ribs  were  broken ;  that  he 
was  injured  around  and  about  his  chest;  that  his  nervous 
system  was  greatly  impaired;  that  the  injuries  so  received 
were  permanent;  that,  as  a  proximate  result  of  the  injuries 
received,  he  is,  and  will  be  in  the  future,  unable  to  perform 
manual  labor, — or,  at  least,  his  ability  is  greatly  impaired; 
that  he  has  suffered  great  pain  and  anguish,  and  will  con 
tinue  to  so  suffer  in  the  future. 

To  this  claim  the  defendant  interposed  a  general  de- 
nial. The  cause  was  tried  to  a  jury,  and  a  verdict  returned 
in  favor  of  the  plaintiff.  Judgment  being  entered  upon  the 
verdict,  defendant  appeals. 

It  will  be  noted  that  the  plaintiff  brings  this  action  un 
der  what  is  known  as  the  Federal  Employers'  Liability  Act. 
To  recover,  therefore,  the  plaintiff  must  bring  himself  with- 
in the  provisions  of  this  act,  and  must  show  that  both  he 
and  the  defendant  were,  at  the  time  of  the  injury,  engaged 
in  interstate  commerce.  The  true  test  of  employment  in 
interstate  commerce  is :  Was  the  employee,  at  the  time  of 
the  injury,  engaged  in  interstate  transportation,  or  any 
work  so  closely  related  to  it  as  to  be  practically  a  part  of 
it?    flhanks  v,  Delaware,  L,  d  W.  R.  Co.,  239  U.  S.  556. 

The  record  shows  that  the  foreman  under  whom  plain- 
tiff worked  was  instructed  by  the  company  to  take  this 
motor  car  to  a  point  along  the  defendant's  line  where  the 
telegraph  poles  needed  [straightening,  and  to  straighten 
them.  These  were  poles  on  which  wires  were  strung  and 
used  by  the  company  in  directing  the  operation  of  the 
trains.  The  defendant's  road  was  used  in  carrying  freight 
and  passengers  between  different  states.  Plaintiff  was  taken 
by  the  foreman  to  do  the  work  so  directed  to  be  done,  and 
was  on  his  way  to  the  place  where  these  poles  were,  at  the 
time  he  received  his  injury.  He  was  not  actually  engaged 
in  straightening  the  poles,  at  the  time  he  received  his  in- 
jury, but  was  on  his  way,  in  company  witfi  the  foreman,  to 
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do  the  work  of  straightening^  them.  The  question  arises: 
Wns  the  employment  of  the  plaintiff  connected  with  inter- 
state commerce,  so  as  to  bring  him  within  tlie  Federal  Em- 
ployers' Liability  Act? 

In  R088  V.  Sheldon,  176  Iowa  618,  a  question  very  simi- 
lar to  the  one  .here  under  consideration  was  before  this 
court.  In  that  case,  the  action  was  brought  under  the 
state  law.  The  defense  then  interposed  was  that  decedent 
was  engaged  in  interstate  commerce  at  the  time  he  received 
his  injuries,  and  that  his  rights  were  governed  by  the  Fed- 
eral Act.  In  that  case,  as  in  this,  the  plaintiff  was  a  line- 
man, and  was  injured.  The  railway  was  operated  by  elec- 
tricity. The  poles  were  along  the  line,  and  on  these  poles 
were  cross-arms.  Upon  the  cross-arms  were  wires.  The 
defendant  was  engagetl  in  putting  additional  cross-arms 
upon  the  poles.  While  at  w*ork  in  nailing  cross-arms  upon 
the  poles,  he  was  killed,  by  contact  with  a  live  wire.  The 
claim  of  the  defendant  was  that  the  poles  and  cross-arms 
and  signal  wires  were  a  part  of  the  necessary  instrumen- 
talities of  defendant's  interstate  commerce,  and  that  the 
injury  to  the  decedent  occurred  while  he  was  engaged  in 
the  work  of  repair  and  maintenance.    This  court  said : 

*'The  Federal  Act  in  question  laid  upon  the  defendant, 
as  a  carrier  of  interstate  commerce,  not  only  the  diity  of 
mere  repair,  but  the  duty  to  maintain  sufficiency  in  its 
equipment.  The  most  that  can  be  said  in  concession  to  the 
appellant  is  that  the  defendant  was  engaged  in  curing  an 
insufficiency  of  equipment,'  and  that  the  decedent  was  en- 
gaged in  work  to  that  end.  We  reach  the  conclusion  that 
the  evidence  brings  the  case  within  the  operation  of  the 
Federal  Act  in  question,  and  that  this  action,  brought  by 
the  plaintiff  under  the  state  laws,  was  properly  dismissed 
for  that  reason." 

We  think  that  case  governs  this.  The  only  fact  that 
distinguishes  it  at  all  is  the  fact  that  this  plaintiff  was 
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not,  at  the  time  of  the  injury,  actually  engaged  in  the  re^v 
of  the  instrumentality  necessary  to  interstate  traffic.  This, 
however,  we  think  is  not  a  distinguishing  factor. 

In  Pedersen  v,  Delaware,  L.  d  W.  R.  Co.,  229  U.  S.  146 
(57  L.  Ed.  1125),  it  appears  that  the  injured  party,  an 
iron  worker,  employed  by  the  defendant  in  the  alteration 
and  repair  of  bridges,  under  the  direction  of  a  foreman,  was 
carrying  from  a  tool  car  to  a  bridge,  some  bolts  or  rivets 
which  were  to  be  used  that  night  or  very  early  the  next 
morning  in  repairing  that  bridge.  He  had  not  actually  be- 
gun the  work  of  repair,  but  was  on  his  way  to  the  bridge, 
carrying  with  him  these  bolts  or  rivets  to  be  used  in  mak- 
ing the  repairs.  He  was  run  down  and  injured  by  an  in- 
trastate passenger  train.  It  was  held  that  the  plaintiff's 
employment  brought  him  within  the  purview  of  the  Federal 
Employers'  Liability  Act,  and  he  was  permitted  to  recover 
In  that  case,  it  was  said: 

"The  point  is  made  that  the  plaintiff  was  not,  at  the 
time  of  the  injury,  engaged  in  removing  the  old  girder  and 
inserting  the  new  one,  but  was  merely  carrying  to  the 
place  where  that  work  was  to  be  done,  some  of  the  materials 
to  be  used  therein.  We  think  there  is  no  merit  in  this.  It 
was  necessary  to  the  repair  of  the  bridge  that  the  mater- 
ials be  at  hand,  and  the  act  of  taking  them  there  was  a  paii: 
of  that  work.  In  other  words,  it  was  a  minor  task  which 
was  essentially  a  part  of  the  larger  one,  as  is  the  case  when 
an  engineer  take  his  engine  from  the  roundhouse  to  the 
track  on  which  are  cars  he  is  to  haul  in  interst<ite  com- 
merce." 

See,  also,  ASff.  Louis,  San  Franoisco  d  Texas  R.  Co.  r. 
Seale,  229  U.  S.  156  (57  L.  Ed.  1129).  In  that  ca.se,  de- 
ceased was  a  yard  clerk.  His  principal  duties  were  exam- 
ining incoming  and  outgoing  trains,  making  records  of 
numbers  and  initials  on  cars,  inspecting  seals  on  the  dooi-s, 
checking  cars,   and  supplying  conductors  with   lists.     At 
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the  time  of  his  injury  and  death,  he  was  on  his  way  through 
the  yard  to  meet  an  incoming  freight  train.  His  purpose 
in  going  to  the  train  was  to  take  the  numbers  of  cars,  and 
otherwise  perform  his  duties  in  respect  to  them.  While  no 
going  to  his  vyorh,  he  was  injured.  It  was  held  that  his 
employment  brought  him  under  the  Federal  Employers' 
Liability  Act,  though  this  particular  question  was  not  dis- 
cussed in  the  opinion. 

See  North  Carolina  Railroad  Co.  v.  Zachary,  232  U.  S, 
246  (58  L.  Ed.  591).    In  that  case,  we  And  the  following: 

"Again,  it  is  said  that,  because  deceased  had  left  his 
engine  and  was  going  to  his  boarding  house,  he  was  engaged 
upon  a  personal  errand,  and  not  upon  the  carrier's  business. 
Assuming  (what  is  not  clear)  that  the  evidence  fairly 
tended  to  indicate  the  boarding  house  as  his  destination,  it 
nevertheless  appears  that  deceased  was  shortly  to  depart 
upon  his  run,  having  just  prepared  his  engine  for  that  pur- 
pose, and  that  he  had  not  gone  beyond  the  limits  of  the 
railroad  yard  when  he  was  struck.  There  is  nothing  to  in- 
dicate that  this  brief  visit  to  the  boarding  house  was  at  all 
out  of  the  ordinary,  or  was  inconsistent  with  his  duty  to 
his  employer.  It  seems  to  us  clear  that  the  man  was  still 
'on  duty,'  and  employed  in  commerce,  notwithstanding  his 
temporary  absence  from  the  locomotive  engine." 

In  the  case  under  consideration,  preparation  had  been 
made  to  go  the  place  where  the  interstate  work  was  to  be 
accom'plished,  and  plaintiff  was  on  his  way,  with  tools  nec- 
essary for  the  work.  The  repairing  of  the  poles  upon  which 
the  wires  were  strung  which  were  used  by  the  defendant 
company  in  controlling  and  regulating  the  movement  of  its 
cars,  both  in  intrastate  and  interstate  commerce,  was  so 
closely  related  to  interstate  transportation,  and  so  neces- 
sary to  the  proper  regulation  of  interstate  business,  that 
it  is,  in  the  words  heretofore  quoted,  practically  a  part  of 
interstate  business.    He  was  on  his  way  to  do  work  closely 
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related  to  interstate  traffic.  He  was  carrying  tools  and  in- 
struments necessary  to  be  used  in  doing  the  work  assigned. 
He  was  injured  while  on  his  way  to  perform  duties  relating 
to  interstate  traffic.  Under  the  holding  of  the  above  cases, 
his  rights  are  regulated  by  the  Federal  Employers'  Liability 
Act.  See,  also,  as  bearing  upon  this  question,  Armhruster 
V.  Chicago,  R.  I.  &  P.  Co,,  166  Iowa  155;  Collins  v,  Michi- 
gan Cent.  R.  Co.,  193  Mich.  303  (159  N.  W.  535)  ;  Southern 
Pac.  Co.  V.  Industrial  Accident  Com.,  174  Cal.  16  (161  Pac 
1142) ;  Southern  Pac.  Co.  v.  Industrial  Accident  Com.,  174 
Cal.  8  (161  Pac.  1139).     . 

The  holding  of  the  courts  generally  is  that  an  employee 
of  a  railway  company  is  engaged  in  interstate  commerce 
when  he  is  engaged  in  repairing  or  altering  or  reconstruct- 
ing tracks  or  bridges  over  which  interstate  trains  pass 
(Pedersen  v.  Delaware,  L.  &  W.  R.  Co.,  supra)  ;  when  en- 
gaged in  repairing,  altering,  or  reconstructing  a  pumping 
house  or  pumping  station  already  used  in  interstate  com- 
merce (Narei/  v.  Minneapolis  d  St.  L.  R.  Co.,  Ill  Iowa  606; 
Clark  V.  CMcago  O.  W.  R.  Co.,  170  Iowa  452) ;  when  engaged 
in  repairing,  altering,  or  reconstructing  telegraph  or  tele- 
phone lines  by  which  the  operation  of  interstate  trains  is 
controlled  and  directed  (Collins  v.  Michigan  Cent.  R.  Co., 
supra).  Where  the  servant  is  employed  and  assigned  to  the 
work  of  repairing  an  instrumentality  used  in  interstate 
commerce,  all  minor*  tasks  which  form  a  part  of  the  larger 
one  assigned  are  likewise  interstate  commerce,  so  much  so 
as  to  bring  a  person  so  employed  within  the  provisions  of 
the  act.  For  a  full  citation  of  authorities  bearing  upon 
this  question,  see  Subdivision  7  of  Note  to  Lampha-e  r.  Ore- 
gon R.  d  N.  Co.,  47  L.  R.  A.  (N.  S.)  52. 

In  Deal  v.  Coal  d  Coke  R.  Co.,  215  Fed.  285,  it  appears 
that  the  injured  party  was  engaged  in  repairing  telegraph 
lines  owned  by  the  railway  company  and  used  in  the  opera- 
tion and  movement  of  its  trains.     It  was  held  that  the  in- 
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jured  party  was  engaged  in  interstate  commerce,  and  that 
the  rights  of  the  plaintiff  in  the  suit  were  governed  by  the 
Federal  Employers'  Liability  Act.  See,  also,  San  Pedro, 
L.  A.  &  8.  L.  R.  Go.  V.  Davide,  210  Fed.  870,  in  which  it 
was  said,  substantially,  that  there  was  no  reason  why  a 
section  hand,  engaged  in  propelling  a  hand  car  furnished 
him  by  a  railroad  company  to  convey  him  to  his  camp,  as 
the  concluding  part  of  his  daily  service  of  ballasting  a 
track  used  in  traffic  between  states^,  is  not,  while  so  doing, 
engaged  in  interstate  commerce. 

In  Grow  v.  Oregon  Short  Line  R.  Go.,  44  Utah  160  (138 
Pac.  398),  it  was  held  that  a  servant  engaged  in  installing 
an  automatic  block  system,  who  was  injured  by  a  collision 
with  a  train  while  being  carried  from  his  work  on  a  tricycle, 
was  engaged  in  interstate  commerce,  and  could  recover  un- 
der the  Federal  Act.  See,  also,  Horton  v.  Oregon-Washing- 
ton R.  &  N.  Go.,  72  Wash.  503  (130  Pac.  897,  47  L.  R.  A.  [N. 
S.]  8) ;  Lamphere  v.  Oregon  R.  d  N.  Go.,  116  CCA.  156 
(196  Fed.  336). 

In  Eley  v.  Ghieago  G.  W.  R.  Go.,  (Iowa)  166  N.  W.  739, 
we  have  recently  had  occasion  to  consider  this  question.  In 
this  case,  it  is  said : 

"An  employee,  while  on  his  way  to  and  from  his  work, 
if  employed  in  interstate  commerce,  injured  by  the  n^li- 
gence  of  his  employer,  is  entitled  to  prosecute  his  action  for 
damages  under  the  Federal  act." 

Under  these  authorities,  we  have  no  hesitancy  in  say- 
ing that  the  facts  disclosed  in  this  record  place  plaintiff's 
case  within  the  purview  of  the  Federal  Employers'  Liability 
Act,  and  that  the  district  court  did  not  err  in  so  holding. 

At  the  conclusion  of  plaintiff's  testimony,  and  again  at 
the  conclusion  of  all  the  testimony,  the  defendant  moved 
for  a  directed  verdict,  on  the  ground  that  there  was  no 
showing  by  competent  evidence  that,  at  the  time  of  the  in- 
jury, either  plaintiff  or  defendant  was  engaged  in  interstate 
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commerce.  This  is  the  first  error  assigned.  For  the  reasons 
hereinbefore  stated,  we  think  this  assignment  cannot  be 
sustained. 

It  is  next  contended  that  the  court  erred  in  making 
the  record  upon  which  the  cause  was  submitted  to  the  jury. 
This  is  predicated  upon  the  assumption  that  the  court  erred 

in  permitting  certain  questions  to  be  pro- 
2.  EviDmfciB:  pounded  to  certain  doctors  who  appeared  in 

hypothetical  ^  ^'^ 

proper^^forum  ^^®  ^^^  ^®  experts,  and  in  permitting  an- 
swers .to  the  questions  so  propounded.  It  is 
claimed  that  the  questions  and  answers  invaded  the  prov- 
ince of  the  jury,  and  that,  through  them,  the  witnesses 
were  permitted  to  state  some  of  the  ultimate  facts  in  con- 
troversy, and  so  to  decide  for  the  jury  that  which  it  was 
the  province  of  the  jury  alone  to  determine. 

The  record  discloses,  before  these  witnesses  were  called, 
the  following  facts :  That  the  plaintiff  was  32  years  of  age; 
that  the  car  in  which  he  was  riding  was  derailed  while 
moving  at  a  rate  of  speed  variously  estimated  at  from  10  to 
20  miles  an  hour;  that  the  car,  weighing  about  400  pounds, 
loaded  with  tools  of  the  estimated  weight  of  100  pounds, 
fell  on  top  of  him,  rolling  him  for  some  distance;  that, 
when  the  car  was  taken  oflP,  his  head  was  between  his  kuees, 
and  his  left  foot  turned  around;  that  he  received  a  Potts 
fracture  of  the  fibula ;  that  there  was  a  breaking  or  tearing 
away  of  the  ligaments  around*  the  ankle,  which  caused  hem- 
orrhage; that  there  was  injury  of  all  the  soft  structures, 
muscles,  nerves,  blood  vessels,  ligaments,  and  tendons;  that 
after  the  fracture  to  the  leg  was  reduced,  the  limb  was 
placed  in  a  cast,  which  was  removed,  after  three  or  font 
days,  for  the  purpose  of  dressing  the  wound ;  that  thereafter 
the  cast  was  reduced,  and  continued  for  about  six  weeks; 
that  after  that,  there  was  massage  and  passive  motion  of 
the  ankle;  that  this  continued  for  about  three  months,  after 
which  he  walked  on  crutches;  that,  up  to  that  time,  he  was 
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confined  in  bed;  that,  when  he  first  began  to  use  crutches, 
his  leg  would  swell,  and  become  blue;  that,  under  the  ad- 
vice of  his  physician,  he  used  a  leather  brace,  to  strengthen 
his  ankle;  that  he  was  wearing  this  brace  at  the  time  of  the 
trial ;  that  there  w'as  impairment  of  the  motion  of  the  ankle 
joint;  that  the  deltoid  ligament  was  torn  off  completely, 
and  other  ligaments  were  twisted;  that,  while  walking,  he 
suffered  pain  in  the  injured  limb  on  both  sides,  up  tmd 
down. 

He  claimed  he  was  suffering  pain  in  his  side,  back,  right 
shoulder,  and  right  arm.  At  the  time  of  the  trial,  there  was 
no  displacement  in  these  parts  which  manifested  the  cause 
of  the  pain.  As  to  the  cause  of  these  pains,  these, doctors 
were  examined.  The  symptoms  were  subjective,  and  these 
pains  were  shown  by  the  testimony  of  the  plaintiff.  The 
contention  of  the  defendant  is  that  these  doctors  ought  not 
to  be  permitted  to  say  what  was  the  cause  of  the  pain ;  that 
they  were  permitted  to  do  so ;  and  that  it  was  error  to  per- 
mit them  to  do  so.  The  defendant  states  its  contention  this 
w^ay: 

"Now,  whether  the  plaintiff  suffered  an  injury  at  the 
time  of  this  accident,  resulting  in  pain  in  his  chest  and 
back,  was  for  the  jury,  because  it  was  an  ultimate  fact,  and 
because  the  evidence  with  respect  to  such  fact  was  in  con- 
flict, and  because  the  case  quite  largely  was  in  controversy 
on  this  very  proposition  of  fact.  If  the  plaintiff  suffered 
pain  in  his  back,  on  the  morning  before  the  accident,  it' 
might  be  there  was  reason  for  the  existence  of  such  pain,  in- 
dependent of  the  accidetit;  and  if  this  is  true,  of  course, 
there  could  be  no  responsibility  on  the  part  of  the  defend- 
ant therefor,  because  it  is  only  for  an  injury  resulting  from 
the  act  of  negligence  that  recovery  could  be  sustained.'' 

The  doctors  testified  that  they  were  unable,  on  exam- 
ination, to  discover  any  misplaced  vertebrae,  or  any  condi- 
tion to  which  the  claimed  pain  might  properly  be  attrib- 
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uted;  that,  therefore,  there  was  raised  a  question  for  the 
jury  to  determine,  as  to  whether,  in  fact,  the  plaintiff  suf- 
fered such  pain  as  a  result  of  the  injury  sustained  at  the 
time  of  the  accident.  The  questions  objected  to  were  sub: 
stantially  as  follows: 

"Q.  State  whether,  in  your  opinion,  and  what,  in  yonr 
opinion,  would  those  pains  come  from,  or  from  what  are 
they  caused?  What  would  you  say  was  the  cause  of  the 
present  condition  or  ailment,  supposing  these  facts  to  be 
true?  A.  The  injury  he  sustained  at  the  time  was  the 
cause  of  that.  Q.  Now,  Doctor,  assuming  the  fact  to  be 
true,  as  set  forth  in  the  hypothetical  question  just  pro- 
pounded by  me  to  you,  what  would  you  say  was  the  cause 
of  the  pain  he  experienced  some  thirteen  months  after  the 
original  injury?  A.  If  he  were  in  good  health  before,  I 
would  think,  due  to  the  accident." 

We  may  assume,  for  the  purposes  of  this  case,  that,  un- 
der the  rule  laid  down  by  this  court,  and  followed  with  a 
persistency  that  would  suggest  that  it  ought  to  rest  upon 
a  sound  basis  of  reasoning,  an  expert  witness  ought  not  to 
be  permitted  to  state,  as  an  ultimate  fact,  that  about  which 
there  is  controversy,  where  that  fact  is  deducible  only  as  a 
conclusion  from  other  facts  shown.  Sever  v,  Minneapolis  & 
8t  L.  R.  Co.y  156  Iowa  664 ;  Kirhy  v,  Chicago,  R.  I.  &  P.  /?. 
Co,,  173  Iowa  144 ;  Martin  v,  Des  Moines  Edison  Light  Co., 
131  Iowa  724,  739.     In  this  last  case,  it  is  said : 

"It  is  an  accepted  rule  that,  while  experts  may  testify 
as  to  what  in  their  opinion  may  or  may  not  have  been  the 
cause  of  a  given  resnlt  or  condition,  it  is  not  permissible 
for  them  to  give  their  opinion  as  to  the  ultimate  fact  which 
the  jury  is  organized  to  determine." 

In  the  case  at  bar,  the  evidence  disclosed  just  how  the 
plaintiff  was  injured,  and  the  character  and  extent  of  the 
injury,  so  far  as  ascertainable  from  a  physical  examination 
of  the  body.    All  the  wounds  and  injuries  which  the  plain- 
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tiff  received,  that  could  be  determined  from  an  examination 
of  his  body,  were  laid  before  the  jury.  The  cause  of  theHe 
hurts  and  injuries,  just  how  he  was  injured,  and  all  the 
hurts  resulting  from  the  injury  that  could  be  told  from  an 
examination  of  the  body,  were  laid  before  the  jury.  The 
plaintiff,  however,  complained  that  he  was  suffering' pain. 
Whether  he  suffered  pain  or  not  could  not  be  ascertained 
from  an  examination  of  the  body.  Whether  the  condition 
disclosed  would  produce  the  pain  depended,  naturally,  on 
the  location  of  the  sensitive  nerves,  and  whether  they  were 
involved  in  the  injuries.  A  knowledge  of  the  location  of 
the  injury  and  of  the  sensitive  nerves,  and  of  the  effect  of 
the  injury  upon  the  sensitive  nerves,  is  essential  to  any 
correct  idea  as  to  whether  the  injury  caused  pain  or  not. 
This  involved  a  knowledge  of  anatomy, — a  knowledge  of  the 
relative  location  of  sensitive  nerves  and  the  part  injured, — 
whether  sensitive  nerves  were  involved  in  the  injury.  Un- 
less sensitive  nerves  are  involved  in  an  injury,  either  di- 
rectly or  indirectly,  no  pain  is  manifest.  The  questions 
complained  of  were  addressed  i)eculiarly  to  the  larger  expe- 
rience and  knowledge  possessed  by  these  physicians.  They 
called  for  that  which  the  jury  could  not  know  or  determine 
on  their  own  initiative.  The  only  questions  that  are  now 
complained  of  are  those  questions  touching  the  cause  of  the 
pain  from  which  plaintiff  claimed  to  suffer.  The  questions 
were  so  framed  as  to  place  before  the  jury  the  character  and 
extent  of  the  injuries,  and  the  location  of  the  pain  com- 
plained of,  and  they  were  asked  whether  or  not  the  pain 
which  the  x>lQ^fitiff  claimed  to  suffer  was  caused  or  was 
traceable  to  these  injuries,  and  the  answers  were  to  the  effect 
that  the  pain  was  traceable  to  these  injuries.  It  is  said 
that  whether  the  plaintiff  suffered  pain  or  not  was  an  ulti- 
mate fact,  and  the  witnesses  should  have  been  asked  as 
to  what,  in  their  opinion,  might  or  might  not  have 
caused  the  pain;  that  it    was   error   to    ask    them    what 
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It  Avas  also  said: 

"As  applied  to  a  case  resulting  in  death,  when  the  cause 
of  death  is  necessary  to  be  established,  and  is  in  dispute, 
whether  it  be  in  a  civil  or  in  a  criminal  action,  we  are  sat- 
isfied that  it  is  a  correct  and  often  necessary  rule  that,  from 
the  results  of  a  personal  examination,  or  in  answer  to  a 
hypothetical  question  based  upon  such  results,  a  physician 
whose  qualifications  entitle  him  to  speak  as  an  expert  may, 
from  the  conditions*  exhibited  or  stated  to  him,  give  his 
opinion  as  to  the  cause  of  death,  where  such  is  peculiarly 
within  the  knowledge  of  his  profession,  and  is  not  suscepti- 
ble of  direct  proof  by  other  means.'' 

In  Smith  v.  Detroit  United  Ry,,  155  Mich.  4G6  (119  N. 
W.  t540),  it  was  held  that  it  was  permissible  for  a  doctor  to 
state  whether  a  cause,  which  it  was  alleged  existed,  would, 
in  his  opinion  as  a  medical  man,  be  sufficient  to  produce  a 
condition  which  it  was  claimed  resulted  from  this  canst. 
See,  also.  City  of  Chicago  v.  Didier,  227  111.  571  (81  N.  E. 
698),  in  which  it  is  said: 

"The  reason  given  for  permitting  a  properly  qualified 
witness  to  give  his  opinion  as  to  what  did  produce  certain 
results  or  consequences,  and  not  what  might  have  produced 
-them,  is  that  the  fact  to  be  established  is,  What  did  cause 
the  conditions  found  to  exist?  Where  the  determination  of 
that  question  involves  scientific  knowledge  or  skill,  which  is 
possessed  only  by  those  who  have  given  the  matter  special 
study,  and  with  which  jurors  and  others  engaged  in  the  or- 
dinary avocations  of  life  are  unfamiliar,  a  witness  possess- 
ing the  necessary  qualifications  may  be  asked  for  his  opin- 
ion as  to  what  did  cause  the  conditions  described.  Such  an 
opinion  is  not  conclusive,  and  is  subject  to  be  contradicted 
by  other  evidence.  It  is  for  the  jury  to  determine  the  weiglit 
and  value  of  such  opinions,  when  considered  in  connection' 
with  all  the  evidence  in  the  case." 

The  same  rule  was  laid  down  in  Hunt  t?.  Lowell  Gas 
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Light  Co.,  8  Allen  (Mass.)  169  (85  Am.  Dec.  697).  In  that 
case,  it  was  claimed  that  injury  resulted  from  inhaling  gas 
escaping  from  pipes.  It  appears  that  the  plaintiff  had  of- 
fered testimony  touching  the  condition  of  his  health,  and 
that  it  was  good  before  the  escape  of  the  gas  into  his  house; 
that  soon  thereafter,  he  became  ill.  Physicians  were  asked 
what,  in  their  opinion,  caused  the  sickness,  and  they  an- 
swered that  it  was  caused  by  breathing  gas.  It  was  held  by 
the  court  that  this  was  proper  to  go  to  the  jury,  because 
the  question  required  the  expression  of  an  opinion  based 
upon  scientific  knowledge. 

We  are  content  to  let  this  case  rest  on  the  rule  laid 
down  in  State  v.  Hessenius,  supra,  which  is  recognized  in 
Kirhy  v,  Chicago^  R.  I.  d  P.  R.  Co.,  supra,  and  in  State  f>. 
Brackey,  175  Iowa  599. 

It  is  next  contended  that  the  verdict  is  excessive.  The 
jury  returned  a  verdict  for  $5,900.  While  we  are  not  in- 
clined to  interfere  with  the  verdicts  returned  by  jurors  in 

personal  injury  cases,  yet  a  careful  read- 
3.  Trial:  ver-         ing  of  this  record  leads  us  to  the  conclu- 

dlct:  $5,900:  .  .,      ,    .,  j*   x   •  •  j    j-u    4. 

excpssivcness.       sion  that  the  verdict  is  excessive,  and  that 

a  fair  compensation  for  the  injuries  re- 
ceived does  not  exceed  $5,000.  The  amount  of  recovery  is, 
therefore,  ordered  reduced  to  |5,000,  with  interest  at  6  per 
cent  from  the  date  of  the  rendition  of  the  judgment.  With 
this  modification,  the  judgment  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Chas.  N.  Carpenter,  Appellee,  v.  Security  Fire  Insurance 

Company,  Appellant. 

TBIAI«:  Hostile  Theories— Proximate  Cause.  A  jury  question  is 
necessarily  presented  on  the  issue  of  the  proximate  cause  of  an 
injury  whenever  the  record  reveals^  to  a  reasonable  certainty. 
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that  Buch  injury  resulted  from  one  or  the  other  of  two  hostile 
causes, — i.  e.,  one  which  permits  recovery  and  one  which  denies 
recovery, — and  the  record  is  such  that  the  jury  may  fairly  find 
therefrom  that  one  cause  is  more  prohable  than  the  other. 

PRINCIPLE  APPLIED:  Plaintiff  sought  to  recover  the  value 
of  a  mare  which  was  insured  against  death  hy  lightning.  The 
mare  was  14  years  of  ^age,  weighed  1,400  pounds,  and  had  never 
heen  sick.  She,  with  other  animals,  had  been  placed  in  a  28* 
acre  pasture,  on  May  16th.  Up  to  July  16th  following,  when  she 
was  last  seen  alive,  she  appeared  at  all  times  to  he  in  perfect 
health  and  condition.  In  the  afternoon  of  the  next  day,  two 
storms,  with  little  rain,  but  accompanied  by  severe  thunder  and 
lightning,  occurred  in  the  apparent  vicinity  of  this  pasture. 
On  Wednesday  morning  following,  the  mare,  much  bloated,  and 
with  her  legs  sticking  straight  out  from  the  body,  was  found 
dead  in  the  pasture,  and  about  4  rods  or  less  from  a  wire  fence. 
Eggs,  but  no  maggots,  were  noticed  in  her  mouth.  This,  or- 
dinarily, would  be  the  condition  of  a  horse  that  had  been  dead 
from  24  to  36  hours.  The  jury  could  have  found  that,  when  she 
was  found,  she  had  been  dead  about  that  length  of  time.  Ab- 
solutely no  indication  of  lightning  was  found  on  or  about  the 
mare,  the  fence,  the  trees,  or  the  ground.  Indication  of  a 
struggle  on  the  part  of  the  mare  was  wholly  absent.  It  was 
shown  that  a  horse  seldom,  If  ever,  dies  from  disease  without 
violent  struggle.  No  wound  appeared  on  the  body.  It  was 
shown  that  animals  are  ofttimes  killed  by  lightning  without 
showing  any  indications  of  the  lightning  or  of  a  struggle  after 
the  stroke.  Held,  a  jury  question  was  presented  on  the  issue 
whether  the  mare  was  killed  by  lightning. 

Appeal  from  Oreene  District  Court — E.  G.  Albert,  Judge. 

June  27, 1918. 

Action  on  a  policy  of  insurance  against  death  by  light- 
ning, to  recover  for  the  death  of  a  horse  alleged  to  have  been 
killed  by  lightning.  Cause  tried  to  a  jury.  Verdict  for  the 
plaintiff.  Judgment  on  the  v^dict.  Defendant  appeals. — 
Affirmed. 

Church  d  McCully,  for  appellant. 

E.  B.  Wilson  and  Howard  d  Sayers,  fop  appellee. 
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Gaynor,  J. — This  is  an  action  to  recover  the  value  of  a 
mare,  alleged  to  have  been  killed  by  lightning.  The  action  is 
based  on  an  insurance  policy  indemnifying  plaintiff  against 
loss  or  damage  by  lightning  on  certain  personal  property. 
The  mare  in  question  was  covered  by  the  policy.  The  cause 
was  tried  to  a  jury.  At  the  conclusion  of  all  the  evidence, 
the  defendant,  by  proper  motion,  requested  the  court  to  in- 
struct the  jury  to  return  a  verdict  for  the  defendant,  on  the 
sole  ground  that  the  evidence  was  wholly  insufficient  to 
sustain  a  verdict  for  the  plaintiff.  This  motion  was  over- 
ruled, the  cause  submitted  to  the  jury,  and  a  verdict  re- 
turned for  the  plaintiff.  From  this,  defendant  appeals,  and 
on  this  appeal,  alleges  that  the  verdict  is  without  support 
in  the  evidence. 

This  mare,  with  other  animals,  was  placed  and  kept 
in  a  pasture  containing  about  28  acres,  and  was  found  dead 
in  the  pasture  on  the  afternoon  of  July  19,  1916,  about  1 
P.  M.  She  was  about  14  years  of  age,  and  was  owned  and 
raised  by  the  plaiiitiff.  She  weighed,  at  the  time,  about  1,400 
pounds,  and  had  never  been  sick.  She  was  placed  in  the 
pasture  on  the  16th  day  of  May  preceding,  and,  during  all 
the  time,  and  up  to  July  16th,  appeared  to  be  perfectly 
sound,  and  showed  no  signs  of  disorder  or  anything  that  in- 
dicated that  she  was  not  in  perfect  health.  She  was  last 
seen  alive  on  Sunday,  the  16th  of  July,  and  was  then  ap- 
parently well.  On  Wednesday  morning,  the  19th,  she  was 
found  dead  in  the  pasture.  On  Monday  afternoon,  July 
17th,  there  was  an  electric  storm,  with  very  little  rain,  and 
some  severe  lightning,  with  thunder.  It  was  in  the  neigh- 
borhood of  this  pasture.  The  lightning  appeared  to  be  in 
the  vicinity  of  the  pasture.  When  the  mare  was  found,  she 
was  lying  dead,  about  four  rods  from  a  barbed  wire  fence, 
and  looked  as  though  she  had  been  dead  for  several  hours, — 
the  witnesses  say,  from  24  to  36  hours.  There  were  several 
witnesses  called  who  visited  the  mare  on  the  afternoon  of  the 
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19th,  and  their  testimony  shows  substantially  the  following 
facts: 

W.  E.  IMatt  testified  that  the  mare  was  placed  in  his 
pasture  on  the  16th  day  of  May,  1916 ;  that  he  visited  the 
pasture  frequently,  every  two  or  three  days.    He  testified: 

"She  weighed  about  1,400  pounds, — a.  good  work  mare. 
She  appeared  to  be  sound.  Had  some  of  my  own  horses 
there.  This  mare  never  showed  any  signs  of  disorder,  or 
anything  that  indicated  that  she  was  not  in  perfect  health, 
from  the  15th  of  May  down  to  and  including  the  16th  day  of 
July,  the  last  day  I  saw  her.  I  saw  her  alive  on  the  16th  of 
July.  That  was  on  Sunday.  I  next  discovered  her  in  the 
pasture,  dead.  Thi«  was  on  Wednesday  morning,  the  19th 
of  July.  On  the  afternoon  of  Monday,  July  17th,  there  were 
two  storms,  with  severe  lightning  and  thunder.  It  was 
lightning  high  up,  and  thundering.  It  seemed  to  be  in 
the  vicinity  of  this  pasture  where  the  mare  was  found. 
When  I  found  the  mare,  she  was  lying  about  a  rod  from 
the  fence.  It  was  a  four-barb-wire  fence.  When  I  found 
her,  she  was  swelled,  and  looked  as  though  she  had  been 
dead  24  hours  or  more,  and  there  were  ^gs  about  her 
mouth.  There  were  no  maggots.  Having  observed  ani- 
mals prior  to  that  time  that  laid  about  24  hours,  the 
eggs,  as  compared,  were  abo;ut  the  same  as  found  on 
this  mare.  I  observed  the  ground,  the  surface  of  the  ground 
around  where  the  mare  was  lying,  and  at  the  point  where 
she  was  lying.  There  was  no  evidence  of  any  struggle. 
There  was  no  tearing  up  of  the  grass  at  the  place  where 
she  was  lying.  I  have  handled  horses  ever  since  I  was  old 
enough.  When  suffering  from  a  disease,  they  always 
struggle  a  great  deal,  and  make  a  lot  of  marks.  There  was 
nothing  to  indicate  a  struggle  there.  I  went  with  the  ap- 
praisers to  look  the  mare  over,  about  1  P.  M.  on  Wednesday, 
the  19th.  The  electrical  storm  on  the  17th  occurred  about  3 
o'clock  in  the  afternoon.    I  was  about  three  quarters  of  a 
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mile  from  this  field.  I  had  horses  in  the  same  pasture.  I 
didn't  think  it  severe  enough  to  see  if  any  of  my  horses  had 
been  struck.  When  I  was  examining  this  mare,  I  didn't  see 
any  evidence  of  lightning  on  the  fence ;  didn't  see  any  evi- 
dence of  lightning  on  the  posts.  I  didn't  see  any  evidence  of 
lightning  having  struck  the  ground.  I  didn't  see  any  evi- 
dence of  lightning  on  the  horse.  We  looked  to  see  if  there 
were  any  marks  of  lightning.  We  were  close  enough  to  the 
ground  to  see,  and  we  couldn't  see  ahy  marks  on  the  mare. 
I  was  then  in  company  with  the  appraisers.  This  electrical 
storm  I  am  speaking  of  was  simply  a  cloud  or  two  that 
passed  over  the  sky  at  that  time.  There  was  just  a  little 
sprinkle  of  rain.  There  was  not  more  than  enough  to  lay 
the  dust.  I  don't  know  whether  you  could  have  told,  30 
minutes  afterwards,  whether  there  had  been  any  rain  or  not 
The  sun  shone  part  of  the  time.  There  were  26  head  of 
horses  in  the  field.  The  grass  was  eaten  down  pretty  rea- 
sonably close.  The  weather  about  this  time  was  pretty  hot 
That  month  wae  very  warm.  The  horse  was  lying  there  on 
its  side,  and  bloated,  with  its  feet  sticking  straight  out.  Its 
feet  were  not  turned  up  to  its  body  or  huddled  up  in  any  way. 
I  decided,  after  looking  the  horse  over,  that  it  had  been  dead 
about  24  hours.  I  talked  the  matter  over  with  the  ap- 
praisers. We  agreed  that,  in  our  judgment,  the  horse  had 
.been  dead  about  24  hours.  I  have  seen  animals  die  from 
lock  bowels  and  colic.  I  have  never  seen  them  die  of  any- 
thing without  a  struggle.  Mr.  Harry  Munch's  horse  got 
sick  in  that  pasture;  was  troubled  with  lock  bowels;  lived 
about  three  days." 

Another  witness,  who  acted  as  one  of  the  appraisers, 
testified : 

"I  saw  the  mare  on  Wednesday,  July  19th,  about  1 
o'clock.  The  pasture  was  dry.  We  walked  up  and  looked  at 
the  mare;  looked  her  over.  W^e  were  near  enough  to  see  the 
fence.    I  did  not  see  any  indication  of  the  horse  having  been 
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struck  by  lightning.  I  did  not  see  any  signs  of  lightning 
around  the  ground  about  the  horse.  I  did  not  see  any  marks 
of  lightning  on  the  ti-ees  close.  I  did  not  see  any  lightning, 
visible  effects  of  lightning,  on  the  horse  itself.  The  weather 
was  pretty  hot.  I  did  not  notice  the  hair  slipping  any.  We 
were  there  about  half  an  hour.  We  agreed  that  the  horse 
had  been  dead  about  24  hours.  That  is  my  best  judgment. 
It  may  have  been  36  hours." 

Frank  Tiffany,  another  of  the  appraisers,  testified  sub* 
stantially  the  same. 

Dr.  Smith,  who  qualified  as  a  veterinary,  testified : 

."I  have  had  experience  in  the  examination  of  animals 
after  they  have  been  found  dead  from  different  causes.  I 
have  treated  them  when  sick.  There  is  usually  signs  of 
struggle  in  all  diseases.  There  might  be  the  possibility  of 
an  animal  dying  without  struggling.  Animals  usually 
struggle  when  they  die.  There  is  very  seldom  external  physr 
ical  signs  when  an  animal  is  struck  by  lightning.  It  is  an 
impossibility  to  be  definite  as  to  the  cause  of  the  death.  We 
have  certain  lesions  which  we  look  for  in  lightning  strokes, 
and  often  animals  are  killed  by  lightning  which  show  no 
indications." 

He  was  then  asked  this  question : 

"Assuming  the  mare  in  controversy  was  14  years  of  age ; 
that  she  had  always  been  healthy ;  that  she  had  worked  in 
the  field  during  the  spring  work,  and  was  then  placed  in  the 
pasture  about  the  15th  day  of  May ;  that  she  continued  in 
said  pasture  until  the  16th  day  of  July,  the  weather  being 
warm,  and  the  mare  at  all  times  appearing  to  be  in  perfect 
condition, -the  mare  never,  at  any  time,  having  shown,  from 
the  time  she  was  a  colt,  any  evidence  of  any  illness  or  sick- 
ness of  any  kind;  and  assuming  further,  Doctor,  that  the 
mare  was  in  a  healthy  condition  on  Sunday  night ;  that  she 
had  been  accustomed  to  running  in  an  open  pasture  from  the 
15th  of  May  to  the  16th  of  July,  that  being  Sunday  evening ; 
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and  assuming  further  that  an  electrical  storm  had  occurred 
in  that  vicinity  on  the  afternoon  of  the  day  following,  which 
would  be  Monday,  and  assuming  further  that,  on  Wednesday 
morning  of  the  same  week,  the  mare  was  found  dead  in  the 
pasture,  without  any  evidence  whatever  of  any  struggle,  and 
without  the  grass  or  the  ground  showing  that  it  had  been 
disturbed,  on  account  of  any  struggle  at  the  point  where 
she  was  lying, — what  would  you  say.  Doctor,  from  your  ex- 
perience as  veterinarian,  was  the  probable  cause  of  the 
death  of  the  animal  under  such  circumstances?  A.  I  can- 
not answer." 

Another  witness  testified  that,  on  the  19th,  he  examined 
the  horse  and  the  ground  around  and  beneath  the  point 
where  the  horse  was  lying,  and  saw  no  signs  of  pawing  or 
struggling,  and  saw  no  indication  that  the  grass  had  been 
crushed  or  torn ;  that  there  was  nothing  to  indicate  that  the 
horse  had  been  struck  by  lightning;  that  he  saw  no  signs 
of  lightning  on  the  ground  around  the  horse ;  saw  no  marks 
of  lightning  on  the  trees ;  did  not  see  any  physical  effect  of 
lightning  on  the  horse  itself;  that  his  thought  was  that 
the  horse  had  been  dead  24  hours  or  more, — ^maybe  36  hours. 
All  the  other  witnesses  testified  substantially  the  same. 
This  is  all  the  evidence  upon  which  plaintiff  predicates  his 
claim  that  this  horse  was  killed  by  lightning. 

It  is  conceded  that,  unless  the  horse  was  struck  by  light- 
ning, plaintiff  has  no  cause  of  action  against  the  defendant. 
It  is  not  for  us  to  determine  from  this  record,  as  an  original 
question,  whether  this  ho.rse  was  killed  by  lightning  or  not. 
It  is  sufficient  if  we  are  able  to  sav  from  this  record  that 
the  evidence  fairly  presents  a  question  for  the  jury  as  to 
whether  it  was  killed  by  lightning.  When  questions  about 
which  there  is  controversy  come  before  the  court  for  determi- 
nation, with  a  jury  sitting  as  triers  of  the  fact,  it  is  the  busi- 
ness of  the  court  to  take  the  judgment  of  the  jury  upon  the 
facts,  if,  peradventure,  the  record  is  such  that  reasonable 
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minds,  searching  for  an  answer,  might  reasonably  differ  as 
to  what  the  answer  should  be.  This  may  be  established  a^s 
well,  and  sometimes  better,  by  circumstantial  evidence  than 
by  the  direct  testimony  of  witnesses.  The  ultimate  question 
is  this:  Has  the  plaintiff  sustained  his  contention  by  suf- 
ficient evidence  that  reasonable  minds, ,  searching  for  the 
truth  in  the  record,  are  able  to  say  from  the  record,  with 
reasonable  certainty,  that  the  fact  asserted  is  as  contended  ? 
That  the  plaintiff  is  not  able  to  make  his  case  beyond  a  rea- 
sonable doubt,  is  not  ground  for  denying  him  the  right 
claimed.  If  an  intelligent  mind,  looking  over  the  field  made 
by  the  record,  is  able  to  find  a  reasonable  and  substantial 
basis,  in  the  facts  proven,  on  which  the  truth  of  the  conten- 
tion made  may  be  sustained,  the  matter  goes  to  a  jury.  It  is 
presumed  to  be  an  intelligent  and  honest  searcher  after  the 
truth.  When  it  then  says  that  the  ultimate  fact  is  proven, 
this  court  does  not  interfere.  Of  course,  plaintiff  cannot  re- 
cover upon  a  showing  which  does  no  more  than  disclose  a 
possibility  that  his  contention  is  true.  He  is  bound  to  show 
that  it  is  true,  or  he  must  fail ;  but  he  is  not  bound  to  ex- 
clude all  reasonable  doubt.  Whenever  the  evidence  pre- 
sented in  support  of  any  contention  is  such  that  it  may, 
when  fairly  and  honestly  weighed  and  considered,  produce 
a  conviction  in  the  mind  that  the  fact  exists  as  contended 
for,  it  becomes  a  question  for  the  determination  of  the  legal 
triers  of  fact.  Proximate  cause,  under  all  ordinary  circum 
stances,  is  a  question  of  fact;  and  where  it  depends  upon 
circumstances  from  which  different  minds  might  reasonably 
draw  different  conclusions,  or  where  all  the  known  facts 
point  to  the  claimed  negligence  as  the  cause,  the  submis- 
sion of  the  question  to  the  jury  is  no  ground  for  reversal. 

In  Lunde  v.  Cudahy  Packing  Co.,  139  Iowa  688,  701, 
this  court  said :  , 

"If  there  be  shown  any  facts  bearing  upon  the  question, 
and  they  afford  room  for  fair-minded  men  to  conclude  there- 

Vol.  183  lA,— 78 
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from  that  one  theory  of  the  case  is  better  supported  than  the 
other,  the  question  cannot  be  properly  withdrawn  from  the 
jury  [citing  authority]." 

It  often  happens,  in  the  trial  of  cases,  that  the  record 
presents  two  theories,  as  to  the  cause  of  the  injury,  either 
one  of  which  might  have  been  correct.  One  theory  precludes 
and  the  other  includes  liability.  T4ie  jui'y  is  bound  to  gather 
the  truth  from  the  evidence.  If  the  theory  which  includes 
liability  finds  support — rational  and  reasonable  support — in 
the  evidence,  the  fact  that  reasonable  minds  might  differ  as 
to  which  of  the  two  theories  is  better  supported  by  the  evi- 
dence, does  not  justify  the  court  in  taking  the  case  from  the 
jury.  The  question  for  the  court  is  not  whether  reasonable 
minds  might  differ  as  to  which  theory  was  better  supporter! 
by  the  evidence,  but  whether  the  theory  adopted,  upon  which 
liability  is  predicated,  is  so  sustained  by  the  record  that  a 
fair  controversy  exists  as  to  whether  or  not  it  is,  in  fact,  the 
true  theory.  When  that  condition  arises  in  the  I'ecord,  th*» 
jury  alone  has  the  right  to  determine,  and  their  judgment, 
having  support  in  the  evidence,  is  conclusive  upon  the  par- 
ties and  the  court. 

That  the  horse  in  question  died  some  time  between  the 
16th  and  the  19th  of  July,  is  not  disputed.  The  cause  of  its 
death  is  a  matter  of  controversy.  The  plaintiff  claims  that 
it  was  killed  by  a  stroke  of  lightning.  The  defendant  simply 
says,  "Prove  it.  Prove  your  claim."  This  is  what  the  plain- 
tiff  undertook  to  do.  The  record  develops  two  theories, 
either  one  of  which  may  account  for  the  death  of  the  horse. 
First,  it  may  have  been  struck  by  lightning,  and  so  killed. 
Second,  it  may  have  died  from  natural  causes.  One  theory 
sustains  plaintiff's  claim.  The  other  is  against  plaintiff's 
claim.  The  burden  is  upon  the  plaintiff  to  show  that  it  was 
killed  by  lightning.  No  burden  is  upon  the  defendant  to 
show  that  it  did  die  a  natural  death.  In  establishing  the 
charge  that  it  was  killed  by  lightning,  the  plaintiff  i^  met 
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by  the  suggestion  that  the  record  makes  it  no  clearer  that 
it  was  killed  by  a  stroke  of  lightning  than  that  it  died  from 
natural  causes.  This  was  the  shadow  cast  between  the  plain- 
tiff and  the  jury,  at  the  time  the  motion  for  a  directed  ver- 
dict was  filed.  To  clear  this  shadow,  the  court  turned  to  the 
record.  The  facts  were  all  disclosed,  surrounding  the  death 
of  this  horse,  so  far  as  known.  The  determination  of  the 
question  involves  a  balancing  of  the  probabilities,  and  the 
question  arose:  Could  the  jury,  from  the  record,  say  that 
the  mare  died  from  lightning,  rather  than  from  natural 
causes?  The  policy  insured  the  plaintiff  against  death  from 
lightning.  Therefore,  the  record  must  present  a  state  of 
facts  from  which  the  jury  could  honestly  say  that  it  affirma- 
tively appeared  in  the  record  that  the  horse  was  killed  by 
lightning.  The  record  here  shows  that  the  mare  in  question 
was  14  years  of  age;  that  she  had  never  been  sick;  that  she 
appeared  to  be  in  perfect  health  from  the  16th  day  of  May 
to  the  16th  day  of  July;  that  she  had  been  in  this  open 
pasture,  exposed  to  the  elements,  during  all  that  time ;  that, 
when  last  seen,  on  the  16th  day  of  July,  she  was  apparently 
well;  that,  on  the  17th  day  of  July,  an  electrical ^storm 
passed  over  the  pasture  in  which  she  was  confined ;  that,  on 
Wednesday,  she  was  found  dead  in  the  pasture.  The  jury 
might  well  find  that  she  died  36  hours  before  she  was  found. 
This  would  establish  her  death  as  occurring  at  the  very  time 
that  this  storm  passed  over  the  pasture.  There  was  no  evi- 
dence of  any  struggle,  no  marks  upon  the  ground  beneatfi 
her  body,  or  around  the  place  where  she  was  lying,  indicat- 
ing a  struggle.  There  is  evidence  that  horses  rarely  die  from 
natural  causes  without  giving  evidence  of  some  struggle. 
The  jury  might  well  find  that  lightning  does  not  always 
leave  its  mark ;  that  death  from  lightning  is  instantaneous, 
or  usually  so ;  that  no  struggle  would  follow  a  death  from  a 
stroke  of  lightning.  The  jury  might  well  say  that,  had  the 
death  been  from  natural  causes,  there  would  be  evidences  up- 
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on  the  ground  of  death  struggle  at  the  place  where  she  was 
found,  and  that  the  absence  of  this  precluded  the  thought  of 
death  from  natural  causes.  The  action  of  the  elements  is 
a  matter  of  common  observation.  The  record  shows  that,  in 
striking  animals,  lightning  often  leaves  no  mark  upon  the 
body.  The  jury  were  entitled  to  bring  to  their  aid,  in  the 
solution  of  this  question,  a  consideration  of  facts  which  are 
commonly  known  to  men — the  fact  that  the  action  of  light- 
ning is  dependent  largely  upon  atmospheric  conditions-  It 
had  direct  evidence  of  facts  which  n^atived  conclusions 
that  might  be  drawn,  prejudicial  to  plaintiff's  contention. 
We  think  there  was  a  fair  fact  controversy  in  this  case,  and 
that  it  was  properly  left  to  the  jury,  and  that  their  verdict 
is  binding  upon  us,  and  that  the  court  was  right  in  sub- 
mitting the  case  to  the  jury  upon  the  record  made.  There 
being  no  reversible  error,  the  cause  is — Affirmed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Cedar*  Rapids  Sash  &  Door  Company^  Appellant,  v.  A.  B. 

Heinbaugh  et  al.,  Appellees. 

MECHAXICB'  LIEN:    Subcontractor's  Failure  to  FUe  Claim  within 

1  do  Days.  Failure  of  the  subcontractor  to  file  his  claim  for  a 
lien  within  30  days  following  the  furnishing  of  the  last  item 
of  labor  or  material,  opens  the  door  to  unrestricted  settlement 

•  between  the  owner  and  principal  contractor,  irrespective  of  the 
owner's  prior  knowledge  that  the  subcontractor  had  not  been 
paid, — a  door  which  remains  open  until  closed  by  the  filing  of  a 
claim,  with  written  notice  thereof  to  the  owner.  If,  In  the  mean- 
time, and  after  said  30  days,  the  owner  has  settled  with  the 
principal  contractor,  then  the  belated  filing  by  the  subcontractor 
is  lutile.  (Sec.  3093,  Code  Supp.,  1913;  Sec.  3094,  Code  Suppl. 
Supp.,  1915.) 

MECHANICS'    LIEN:    Non-Permissive  Payments.     The  fact  that, 

2  during  the  progress  of  an  improvement,  the  owner  had  full  no- 
tice that  a  subcontractor  was  furnishing  labor  or  material*  and 
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*1iad  not  been  paid,  and  the  further  fact  that,  during  such  time, 
the  owner  made  payments  to  the  principal  contractor  which 
were  then  non-perm Isslble,  become  wholly  immaterial  to  said 
subcontractor  when  the  owner  fully  settles  with  the  principal 
contractor  after  the  lapse  of  30  days  from  the  subcontractor's 
last  item  of  labor  or  material,  and  at  a  time  when  the  subcon- 
tractor had  filed  no  claims  for  a  lien.     (Sec.  3093,  Code,  1897.) 

* 

MECHANICS'  LIEN:     Failure  to  File  Claim— EstoppeL    An  owner 

3  who  induces  a  subcontractor  to  refrain  from  filing  a  claim  for 
a  lien  within  the  time  provided  by  law,  under  a  promise  that 
the  claim  will  be  paid  by  the  owner,  will  not,  thereafter,  be  per- 
mitted to  plead  that  the  claim  was  filed  too  late.  Evidence  held 
insufficient  to  establish  an  estof^pel. 

APPEAL  AND  EBBOB:     Finding  of  Trial  Court  in  Equity  Cause. 

4  The  findings  of  fact  by  the  trial  court  in  an  equity  cause  are 
persuasive  with  the  appellate  court  on  hearing  de  novo. 

Appeal  from  Linn  District  Court. — John  T.  Mofpit,  Judge. 

June  27,  1918. 

Action  to  foreclose  a  mechanics^  lien.    Decree  dismiss- 
ing plaintiff's  petition.    Plaintiff  appeals. — Affirmed. 

C.  W.  Bingham,  for  appellant. 

Tourtelloty  Donnelly  d  Swab,  for  appellees. 

Gaynob,  J. — I.  The  defendant  Nehls  entered  into  a  con- 
tract with  the  defendant  Heinbaugh  to  erect  for  him  a  build- 
ing on  a  certain  lot  owned  by  Nehls.    The  building  was  con- 
structed by  Heinbaugh  under  the  contract. 
1.  MacHAwics'         Material  was  purchased  by  Heinbaugh  from 
tractor's"  fai?ure  the  plaintiff,  and  used  in  the  building.    This 

to  file  claim  .j    -  j      i    •    j.««»  i.    •  ii_» 

within  SO  days,   was  never  paid  for,  and  plaintiff  brings  this 

action  against  Heinbaugh  to  recover  the 
amount  due  for  the  material  so  furnished,  and  to  establish 
and  foreclose  a  lien  on  the  lot  and  on  the  building  so 
erected.  The  amount  due  plaintiff  for  the  material  is  not  in 
dispute.    The  last  item  was  furnished  on  August  11,  1916. 
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No  claim  for  lien  was  filed  until  the  23d  day  of  October, 
1916,  nor  was  any  written  notice  of  plaintiff's  claim  served 
on  the  defendant  Nehls,  prior  to  that  tim^.  The  de- 
fendant Nehls  settled  with  Beinbaugh  and  paid  him  in  foil, 
on  the  18th  of  September,  1916.  During  the  time  inter- 
vening between  August  11th  and  September  18th,  defend- 
ant Nehls  had  more  than  enough  money  due  Heinbaugh, 
under  the  contract,  to  satisfy  all  claims  against  the  build- 
ing. More  than  30  days  elapsed  between  the  furnish- 
ing of  the  last  of  the  material  and  the  time  when  NehJs 
settled  with  Heinbaugh,  and  more  than  a  month  passed 
after  Nehls  had  settled  with  Heinbaugh  before  plaintiff 
filed  his  claim  for  a  mechanics'  lien,  and  before  he  served 
on  Nehls  any  written  notice  of  the  filing.  If  nothing 
further  appeared,  plaintiff  clearly  has  lost  his  right,  as  a  sub- 
contractor, to  enforce  his  claim  against  the  owner  and  his 
property.  It  is  claimed,  however,  and  admitted,  that  defend- 
ant Nehls  had  actual  notice  of  the  fact  that  plaintiff  was 
furnishing  material  for  the  building,  on  credit,  during  the 
time  it  was  being  furnished;  and  knew,  after  it  had  been 
furnished,  and  before  he  settled  with  Heinbaugh,  that  it  had 
not  been  paid  for.  Does  this  fact  change  the  situation,  it 
appearing  that  no  statement  for  a  lien  was  filed,  and  no  no- 
tice served  upon  the  owner  within  30  days  from  the  date  of 
the  last  item? 

The  statute  provides  (Section  3089,  Code,  1897)  : 

"Every  person  who  shall  ♦  ♦  ♦  furnish  any  materials 
•  •  *  for  any  building,  ♦  ♦.  *  upon  complying  with  the  pro- 
visions of  this  chapter,  shall  have  for  his  labor  done,  or  ma- 
terial ♦  *  ♦  furnished,  a  lien  upon  such  building  ♦  ♦  •  and 
upon  the  land  belonging  to  such  owner  on  which  the  same  is 
situated." 

Under  this  statute,  the  lien  is  dependent  upon  a  com- 
pliance with  the  statute. 

Section  3092  of  the  Code  provides : 
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"Every  person,  whether  contractor  or  subcontractor, 
who  wishes  to  avail  himself  of  the  provisions  of  this  chapter, 
shall  file  with  the  clerk  of  the  district  court  of  the  countv  in 
which  the  building  *  *  *  to  be  charged  with  the  lien  is  sit- 
uated a  verified  statement  *  *  *  of  the  demand  due  him, 
•  *  •  setting  forth  the  time  when  such  material  was  fur- 
nished, ♦  *  •  and  when  completed,  and  containing  a  correct 
description  of  the  property  to  be  charged  with  the  lien." 

By  the  terms  of  this  statute,  this,  statement  must  be  filed 
by  a  subcontractor  within  30  days-  from  the  date  on  which 
the  last  of  the  material  was  furnished.  But  a  failure  to  file 
the  same  within  that  period  does  not  defeat  the  lien,  except 
as  against  purchasers  or  incumbrancers  in  good  faith,  with- 
out notice,  whose  rights  accrued  after  the  30  or  90  days,  and 
before  any  claim  for  the  lien  was  filed. 

Section  3093,  Code,  1897,  provides  that,  to  preserve  his 
lien  against  the  owner,  and  to  prevent  payments  by  the 
latter  to  the  principal  contractor,  or  to  intermediate  sub- 
contractors, but  for  no  other  purpose,  the  subcontractor 
must,  after  commencing  such  labor  or  furnishing  such  mate- 
rial, and  within  30  days  after  the  completion  thereof,  serve 
upon  such  owner  a  written  notice  of  the  filing  of  such  claim. 

From  these  statutes  it  is  apparent  that  one  who  fur- 
nishes material  for  any  building  is  entitled  to  a  lien  for  the 
material  so  furnished.  This  lien  in  favor  of  the  principal 
contractor  continues  for  90  days,  and  in  favor  of  the  subcon- 
tractor, for  30  days,  without  any  filing  and  without  any  no- 
tice. After  the  expiration  of  the  90  or  30  days,  as  the  case 
may  be,  the  lien  is  not  available  to  him  against  purchasers 
or  incumbrancers  in  good  faith,  without  notice,  unless  he  has 
filed  a  statement  for  a  lien,  as  provided  in  Section  3092.  If 
the  principal  contractor  fails  to  file  his  claim  for  a  lien,  as 
provided,  then  his  lien  as  against  innocent  purchasers,  etc., 
is  not  enforcible.  In  the  case  of  a  subcontractor,  if  he  fails 
to  file  a  statement  for  a  lien,  as  provided  in  the  above  sec* 
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tion,  he,  too,  loses  his  lien  as  against  innocent  purchasers, 
etc.  So,  in  either  case,  a  failure  to  file  the  statement  for  a 
lien  subordinates  any  lien  to  the  rights  of  innocent  pur- 
chasers whose  rights  accrued  after  30  or  90  days,  as  the  case 
may  be.  The  lien  is  given  for  90  and  30  days,  respectively, 
without  any  action,  and  is  protected  by  the  statute;  and  af- 
ter that  time,  some  action  is  necessary  in  order  to  preserve 
the  lien  as  against  certain  other  people. 

Section  3093  suggests  another  condition  in  case  of  sub- 
contractors.   The  lien  being  preserved  by  the  statute  for  30 
days,  the  owner,  if  he  would  protect  himself  against  the  lien, 
must  reserve  sufficient  of  the  contract  price  to  discharge 
the  lien.     After  30  days,  he  is  at  liberty  to  pay  the  sums 
agreed  to  be  paid  for  the  construction  of  the  building   to 
those  who  are  entitled  to  receive  the  same,  without  regard  to 
any  claims  of  subcontractors,  unless  the  subcontractors  take 
the  steps  necessary  to  preserve  their  lien  beyond  that  period  ; 
and  to  this  end,  they  are  required  to  serve  a  written  notice 
upon  the  owner.     This  written  notice  serves  a  double  pur- 
pose.   It  continues  the  lien  of  the  subcontractor,  and  at  the 
same  time  enables  the  owner  to  protect  himself  against  the 
lien  by  withholding  from  the  principal  contractor  sufficient 
of  the  contract  money  to  discharge  the  lien.    Therefore,  it 
would  seem  that,  after  the  30  days,  no  written  notice  having 
been  served  upon  the  owner,  as  required  by  Section  3093,  the 
owner  is  at  liberty  to  settle  with  the  principal  contractor,  or 
to  dispose  of  the  contract  money  in  any  lawful  way,  without 
regard  to  the  claims  of  the  subcontractor.    He  is  justified  in 
assuming  that  the  subcontractor  does  not  desire  to  preserve 
his  lien  further  against  the  property,  and  has  elected  to  look 
to  some  other  source  for  the  satisfaction  of  his  claim.    So  the 
law  has  made  this  just  provision  that,  to  preserve  the  subcon- 
tractor's lien,  he  must  serve  the  owner,  within  30  days  after 
the  completion  of  the  work,  with  notice  in  writing  that  he 
has  filed  a  lien,  and  will  insist  upon  a  lien  against  the  prop- 
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erty.  This  is  a  warning  to  the  owner  not  to  pay  any  more 
money  to  the  principal  contractor  until  this  debt  is  settled ; 
otherwise,  the  property  w^ill  be  holden  for  it.  If  the  owner 
does  then  pay  the  principal  contractor  the  balance  due,  or 
any  sum  of  money,  the  owner's  property  may  be  subjected 
to  the  payment  of  the  claim.  Now,  in  this  case,  the  plaintiff 
did  not  serve  this  written  notice.  After  30  days,  settlement 
was  made  with  the  principal  contractor.  Not  having  had 
any  notice  in  writing,  such  as  the  statute  contemplates, — no 
statement  for  a  lien  having  been  filed, — the  owner  was 
justified  in  assuming  that  the  subcontractor  did  not  desire 
to  preserve  his  lien  against  the  building;  that  he  was  looking 
to  some  other  source  for  the  satisfaction  of  his  claim.  If 
nothing  further  appeared  in  this  record,  the  failure  to  serve 
this  notice  would  defeat  plaintiff  in  his  claim,  because  it  is 
conceded  that  he  did  not  file  his  claim  or  serve  his  notice  un- 
til long  after  the  expiration  of  the  30  days.  He  did,  however, 
file  his  claim  on  October  23d,  and  did  then  serve  the  notice 
the  statute  requires.  It  was  too  late  then  to  preserve  his 
original  lien  in  all  its  fullness.  However,  the  statute  comes 
to  the  relief  of  subcontractors,  even  then,  and  Section  3004 
of  the  Supplemental  Supplement  to  the  Code,  1915,  provides 
that  a  subcontractor  may,  at  any  time  after  the  expiration  of 
said  30  days,  file  his  claim  for  a  lien,  and  give  written  notice 
thereof  to  the  owner;  and,  when  this  is  done,  his  lien  shall 
have  the  same  force  and  effect  as  if  filed  within  the  30  days, 
but  can  be  enforced  against  the  property  only  to  the  extent 
of  the  balance  due  from  the  owner  to  the  contractor  at  the 
time  of  the  service  of  such  notice  upon  him. 

So  it  follows  that  if,  after  the  expiration  of  the  30  days 
originally  given  in  which  to  file  the  statement  for  a  lien 
and  serve  the  notice,  and  before  the  actual  filing  and  the 
service  of  the  notice,  the  owner  settles  with  the  contractor, 
there  is  nothing  then  available  to  the  subcontractor,  under 
this  method  of  procedure.     He  sinned  away  his  day  of  grace. 
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as  it  were,  and  is  left  without  remedy  against  the  property. 
That  is  the  situation  here.  At  the  expiration  of  30  days 
from  the  furnishing  of  the  last  material  by  the  plaintiff  in 
this  suit,  and  during  that  30  days,  the  defendant  Nehls  had 
money  due  the  princii>al  contractor,  with  which  to  discharge 
the  obligation.  No  lien  was  filed  by  the  plaintiff  at  the  ex- 
piration of  the  30  days,  and  no  written  notice  served  on  the 
owner,  Nehls.  Nehls  was  justified  in  assuming  that  plaintiff 
was  looking  to  some  other  source  for  the  satisfaction  of  his 
claim,  and  was  justified  in  settling,  then,  with  the  principal 
contractor,  without  regard  to  plaintiff's  claim. 

The  statute  requires  that  the  subcontractor  serve  the 
owner  with  written  notice.    This  is  explicit.    Oral  notice  or 

constructive  notice  cannot  be  substituted  for 
2.  Mechanics'         the  plain  requirements  of  the  statute.    This, 

LIEN :   non-  *^  ^ 

paymentsf  Undoubtedly,  was  for  the  purpose  of  making 

certain   the  status  of  the  parties,  and  to 
avoid  frauds  and  perjury. 

There  seems  to  be  an  impression  among  some  that  the 
holdingts  of  this  court  are  to  the  effect  that,  though  no 
written  notice  is  given,  if  the  owner  knew  that  the  material 
was  being  furnished  for  the  building  and  was  not  paid  for. 
he  could  not  settle  with  the  principal  contractor  without 
protecting  the  subcontractor  so  furnishing  material.  These 
cases,  when  analyzed,  will  be  found  to  say  simply  that  the 
owner  who  has  made  a  contract  with  the  principal  contractor 
to  pay  stipulated  sums  at  stipulated  times,  cannot  even  do 
this,  if  he  knows  that  the  subcontractor  is  furnishing  for  the 
building  material  that  is  not  paid  for,  provided  the  snh 
contractor  thereafter  completes  his  lien  in  accordance  with 
the  statute;  or,  in  other  words,  that  the  fact  that  the  owner 
pays  accoi'ding  to  his  contract  will  not  relieve  him  againsl 
one  who  furnishes  material  and  subsequently  complies  with 
all  the  requirements  of  the  statute  to  effectuate  a  lien,  if  he 
knows,  before  the  pay m wits  are  made,  that  the  material  is 
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being  furnished  for  which  a  lien  may  be  subsequently 
claimed,  and  is  claimed. 

In  Chicago  Lhr.  d  Cod  Co.  v.  Oarmer,  132  Iowa  282, 
the  payments  were  made  in  accordance  with  the  terms  of 
the  contract.  The  owner,  at  the  time  he  made  the  payments, — 
though  in  accordance  with  his  contract, — had  knowledge 
that  plaintiff  was  furnishing  material.  It  is  said  in  that 
case: 

"If  she  [the  owner]  was  aware  of  this,  the  law  seems 
to  be  well  settled  that  payment  to  the  contractor  will  not 
constitute  a  defense." 

This  means  a  defense  against  one  who  subsequently 
complies  with  all  the  statutory  requirements,  and  preserves 
his  lien  against  the  property. 

It  will  be  noticed,  in  those  cases  in  which  such  expres- 
sions as  the  above  are  used,  that  the  subcontractor  did  com- 
ply with  the  statute.  This  is  also  true  in  Nancolas  d  Howard 
V,  Hitaffer  d  Prouty,  136  Iowa  341.  In  this  Nancolas  case, 
the  claim  and  affidavit  were  filed  within  the  time  required  by 
the  statute,  and  the  question  was  whether  or  not  payments 
made  strictly  in  accordance  with  the  requirements  of  the 
contract  would  protect  the  owner  against  the  claims  of  the 
subcontractor  so  preserved.    In  that  case,  it  is  said : 

"It  appears  from  the  record  that  Bartlett  [the  owner] 
knew,  very  soon  after  the  work  on  this  building  commenced, 
that  the  hardware  was  being  furnished  by  these  plaintiffs; 
and,  this  being  true,  he  had  no  right  to  pay  out  the  reserve 
funds  which  he  held  in  his  hands  on  other,  claims  for  which 
no  lien  had  been  filed;  and,  having  done  so,  he  is  liable  for 
the  plaintiff's  claim." 

The  basis  of  this  statement  is  that  the  plaintiff  had  com- 
plied subsequently  with  all  the  requirements  of  the  statute 
entitling  him  to  a  lien;  and  until  his  right  to  do  so  had  ex- 
pired, the  owner,  knowing  that  he  was  furnishing  material. 
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could  not  protect  himself  by  simply  showing  that  he  paid  in 
accordance  with  his  contract. 

Turning  back,  in  the  history  of  litigation  on  this  sub- 
ject, to  our  early  cases,  we  find  Lounsbury  v.  Iowa,  M.  d 
N.  P.  R.  Co,y  49  Iowa  255.  At  the,  time  this  case  was  de- 
cided, the  statute  provided,  speaking  of  subcontractors, 
that : 

"  ^To  preserve  his  lien  as  against  the  owner,  and  to  pre- 
vent payments  by  the  latter  to  the  principal  contractor, 

*  *  *  but  for  no  other  purpose,  the  subcontractor  must, 
within  the  30  days  as  provided  in  Section  6,  serve  upon  such 
owner  ♦  ♦  ♦  a  written  notice  of  the  filing  of  said  claim,- 

*  •  *  It  will  be  seen  that  a  'written  notice  of  the  filing  of  the 
claim'  must  be  given  the  owner.  That  is  to  say,  the  o^^mer 
must  be  notified  that  a  claim  has  been  filed  in  the  clerk's 
officQ.  When  he  receives  such  a  notice,  the  owner  may  ex- 
amine the  claim  filed,  and  determine  its  sufficiency;  but 
whether  he*  does  so  or  not,  all  after  payments  are  made  at 
his  peril.  The  opportunity,  however,  must  be  given  him  to 
determine  whether  he  can  safely  pay  or  not.  This  is  a 
statutory  right,  that  cannot  be  omitted.  As  this  is  a  statu- 
tory lien,  it  matters  not  what  notice  or  knowledge  the  owner 
may  have,  if  the  required  notice  is  not  given,  at  least  in  sub- 
stance. No  such  thing  as  constructive  notice  is  known  to, 
or  recognized  by,  the  statute.  Now  the  only  notice  given  the 
defendant  ,was  the  original  notice,  served  when  the  action 
was  commenced.  We  have  looked  in  vain  for  any  statement 
therein  that  a  claim  for  a  lien  had  been  filed  in  the  clerk's 
office  or  elsewhere." 

In  Chicago  Lumber  Co.  v,  Woodside,  71  Iowa  359,  an 
action  establishing  and  foreclosing  a  submechanics'  lien, 
the  last  item  appears  to  have  been  furnished  on  October 
8,  ISS;"^.  Within  30  days  therefrom,  the  subcontractor  fileil 
a  statement  for  a  lien  i\u(i  served  notice,  as  required  by  the 
statute.    Before  this  notice  was  served,  however,  the  owner 
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had  notice  that  the  material  was  being  furnished.  It  wad 
held  that,  where  the  owner  knows  that  subcontractors  are 
furnishing  materials  for  his  building,  he  should  not  be  ex- 
cused  in  paying  the  principal  contractor,  until  the  time  ex- 
pired in  which  the  lien  for  the  material  so  furnished  might 
be  perfected  by  the  filing  of  statement  for  the  lien  and  ser- 
vice of  notice,  and  it  was  said : 

"Nor  is  it  any  hardship  upon  him  to  require  that  he 
shall  withhold  payment  during  the  time  which  the  law  allows 
the  subcontractor  to  perfect  his  lien." 

In  that  case,  the  subcontractor  did  pei*fect  his  lien 
within  the  time,  and  the  owner  wa^  held,  notwithstanding 
he  had  mdde  payment,  we  may  assume,  strictly  in  accord- 
ance with  the  terms  of  his  contract  prior  to  the  filing  of 
the  lien. 

Frost  V,  Rawson,  91  Iowa  553,  was  an  action  by  a 
subcontractor  to  enforce  a  mechanics'  lien.  The  statute  then 
was,  in  respect  to  the  matter  under  consideration,  substan- 
tially as  now.    It  was  said : 

"When  the  different  sections  and  provisions  of  the  law 
are  considered,  the  proper  construction  seems  clear.  The 
notice  to  preserve  the  lien  is  a  ivritten  one,  served  on  the 
owner.  It  is  not  a  verbal  notice  that  a  claim  has  been  filed, 
as  was  done  in  this  case.'^' 

In  Merritt  d  Allen  v.  Hopkins,  96  Iowa  652,  an  action  by 
a  subcontractor  to  enforce  his  lien,  the  plaintiff  filed  his 
statement  for  the  lien  within  the  time,  but  did  not  serve 
written  notice  upon  the  owner  of  the  filing  of  the  claim. 
However,  on  the  next  day  after  it  was  filed,  and  within 
the  30  days,  he  commenced  an  action  to  establish  and  fore- 
close his  lien.  An  original  notice  was  served.  Jt  was 
claimed  that  the  service  of  the  original  notice  was  sufficient 
compliance  with  the  statute  requiring  written  notice  of  the 
filing  of  the  lien  to  be  served  upon  the  owner.-  The  court 
said : 
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"The  original  notice  was  in  the  nsual  form  in  such  casea 
It  stated  the  amount  claimed,  and  described  the  property 
upon  which  the  lien  was  sought,  but  made  no  reference  to 
the  filing  of  the  claim  for  a  lien." 

Then,  citing  the  statute  as  it  then  was,  substantially 
the  same  as  the  statute  now  under  consideration,  the  court 
said  : 

"In  Lounsherry  v.  Railroad  Company,  49  Iowa  255,  it 
was  held  that  the  failure  to  serve  written  notice  on  the  owner 
that  a  lien  had  been  filed,  defeats  the  lien  of  a  subcontrac- 
tor. *  •  *  In  that  case,  as  in  this,  an  action  was  commenced 
in  which  an  original,  notice  was  served;  but,  as  that  did 
not  state  that  a  lien  was  filed,  it  was  held  tHat  it  could 
not  be  regarded  as  a  written  notice  of  the  filing  of  the  lien. 
♦  *  *  This  seems  to  be  conclusive  against  the  establishment 
of  the  liens  of  Mierritt  &  Allen." 

•   See,  also,  Wheelock  v,  Hidl,  124  Iowa  752. 

In  Page  d  Son  v.  Ch'ant,  127  Iowa  249,  the  defendant 
insisted  that  he  had  paid  the  purchase  price  in  full,  in  strict 
accord  with  the  terms  of  his  contract,  and  could  not  be 
made  liable  to  subcontractors  for  any  further  or  greater  sum. 
He  admitted,  however,  that,  during  the  process  of  the  work, 
and  before  he  had  made  full  payment  in  accordance,  with  the 
terms  of  his  contract,  he  acquired  knowledge  from  certain 
subcontractors  that  they  were  furnishing  material  for  his 
building  that  had  not  been  paid  for,  and,  as  to  one  of  them, 
before  the  last  two  payments  were  made,  and  as  to  the 
other,  before  the  last  payment  was  made.    This  court  said : 

"As  to  these,  the  owner  was  not,  under  our  more  recent 
holdings,  as  well  as  some  of  the  earlier  ones,  justified  in 
paying  the  principal  contractor,  even  in  strict  accord  with 
the  terms  of  the  contract  [citing  authority].  If  the  owner 
observes  the  law,  he  cannot,  of  course,  be  made  liable  to  sub- 
contractors in  such  a  way  or  to  such  an  amount  as  to  in- 
crease or  add  to  the  contract  price  of  the  building.     But  by 
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failing  to  observe  his  original  contract  as  to  time  of  payment, 
or  to  follow  the  law  as  to  the  rights  of  subcontractors,  he 
may  become  liable  for  more  than  the  original  contract  price/' 

In  this  case,  the  statute  which  the  owner  failed  to  ob- 
serve, and  to  which  reference  is  made  in  the  opinion,  is  that 
which  gives  to  a  subcontractor  a  lien  for  30  days  after  the 
furnishing  of  the  last  item  of  material,  without  any  state- 
ment, and  the  right  to  continue  his  lien  by  filing  a  statement 
and  by  serving  notice  in  writing  upon  the  owner  of  that 
fact.  In  this  case,  the  last  item  in  Page  &  Sons'  account 
was  on  October  28,  1901,  and  it  was  found  that  the  notice 
required  by  the  statute  was  served  within  the  statutory  time. 
The  court  said : 

"Going  to  the  record,  we  find  that  the  objection  is  not 
that  no  notice  was,  in  fact,  given,  or  to  the  form  thereof, 
biit  to  the  proofs  of  service  thereof." 

The  court  held  that  no  proper  objection  was  urged  to 
the  proof,  and  that  the  proof  should  be  held  suflOicient,  and 
that  it  showed  service  in  time.  So  the  holding  of  this  case 
simply  is  that  payment  by  the  owner  to  the  principal  con- 
tractor, when  he  knows  the  subcontractors  are  furnishing 
material,  though  the  payments  are  made  strictly  in  accord- 
ance with  the  terms  of  his  contract,  will  not  protect  him 
against  a  subcontractor  who,  within  the  statutory  period, 
perfects  his  lien  by  filing  a  claim  for  a  lien  and  serving  the 
written  notice  required  by  the  statute. 

Johnson  d  Sons  v.  Des  MairieSj  L  F.  d  N.  R.  Co.,  129 
Iowa  281,  holds  simply,  so  far  as  this  point  under  consid- 
eration is  concerned,  that,  if  the  owner  is  indebted  to  the 
principal  contractor  at  the  time  the  subcontractor  com- 
menced his  action  to  enforce  his  lien,  the  service  of 
the  30  days'  notice  is  im^material,  because  the  owner 
had  in  his  hands  funds  sufficient  to  meet  the  demands  of 
the  subcontractor  at  the  time  suit  was  conunenced.  In 
this  case,  the  claim  for  a  lien  was  filed  after  the  30  days 
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had  expired,  and  the  subcontractor  was  only  entitled 
to  a  claim  against  so  much  of  the  fund  as  was  in  the  hands 
of  the  owner  at  the  time;  and  sufficient  was  then  in  his 
hands. 

In  Smonson  Bros,  Mfg,  Co.  v.  Citizens  St  Bcmk,  105 
Iowa  2()4,  it  is  held  that  the  statement  for  a  lien  was  filed 
within  30  days  of  the  time  of  delivering  the  last  of  the  ma- 
terial, and  that,  on  that  day,  plaintiff  served  written  notice 
of  its  claim.    It  was  said : 

"It  is  not  denied  that,  prior  to  this  time,  the  bank  had 
knowledge  of  the  fact  that  Lofgren  was  purchasing  material 
from  plaintiff.  Defendant  claims  to  have  paid  Lofgren  in 
full." 

It  was  also  said  that  the  payments  were  made  in  ac- 
cordance with  the  terms  of  the  contract  This  was  its  de- 
fense, and  it  was  held  that  defendant  had  no  right  to  settje 
with  Lofgren  in  full,  under  the  circumstances  disclosed  in 
the  record.  The  case  of  Epeneter  v,  Montgomery  County^ 
98  Iowa  159,  is  distinguished. 

We  think  that,  in  recognition  of  the  justice  of  the 
doctrine  announced  in  these  cases,  the  legislature  enacted 
the  following:* 

"No  owner  of  any  building  ♦  •  ♦  npon  which  a  sub- 
contractor's mechanics'  lien  may  be  filed  under  the  provi- 
sions of  Section  3092  of  the  Code  shall  be  liable  to  an  action 
by  the  original  contractor  for  compensation  for  work  done 
or  materials  ♦  ♦  ♦  furnished  for  any  building  ♦  ♦  ♦  until 
the  expiration  of  30  days  from  the  completion  of  said  build- 
ing ♦  ♦  ♦  unless  the  original  contractor  shall  furnish  to  the 
owner  of  said  building  ♦  ♦  ♦  receipts  and  waivers  of  claims 
for  mechanics'  liens,  signed  by  all  persons  who  performed 
any  labor  or  furnished  any  material  ♦  ♦  ♦  for  said  building, 
*  *  *  or  unless  the  original  contractor  shall  furnish  to  the 
owner  a  good  and  sufficient  bond  to  be  approved  by  said  own- 
er, conditioned  that  said  owner  shall  be  held  harmless  from 
any  loss  which  he  may  sustain  by  reason  of  the  filing  of  sub- 
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contractor's  mechanics'  liens."  Section  3093,  Supple 
ment  to  the  Code,  1913  (Chapter  267,  Acts  of  the  Thirty 
fifth  General  Assembly,  Sec.  1.) 

This  statute  is  intended  to  serve  a  double  purpose:  To 
protect  submechanic  lien  holders,  and  to  preserve  the  funds 
in  the  hands  of  the  owner  to  the  satisfaction  of  such  liens 
as  may  be  properly  preserved;  and  second,  to  protect  the 
owner  fi^om  double  liability.  It  is  true,  in  the  case  under 
consideration,  that  the  record  does  not  directly  show  when 
this  building  was  completed;  but  we  must  assume  that  it 
wafi  completed  at  least  as  early  as  the  18th  day  of  Septem- 
ber. The  plaintiff  did  not  file  his  claim  or  serve  his  notice 
until  the  23d  of  October,  which  was  more  than  60  days  after 
it  had  completed  furnishing  material  for  the  building,  and 
more  than  30  days  after  the  building  itself  was  completed. 
At  the  time  the  lien  was  filed  and  the  notice  given,  no  funds 
belonging  to  the  principal  contractor,  or  out  of  which  liens 
could  be  paid,  were  in  the  hands  of  the  owner.  It  followed, 
therefore,  that  the  plaintiff  has  no  ground  for  insisting  upon 
any  lien  against  the  property,  unless  he  is  protected  by  the 
matters  further  pleaded  by  him,  to  the  consideration  of 
which  we  now  turn  our  attention. 

II.  It  is  claimed,  however,  that  the  defendant  is  es- 
topped from  insisting  that  the  claim  was  not  filed  and  notice 
served  in  conformity  with  the  statute.  The  facts  urged  upon 
which  the  estoppel  is  predicated  are  stated  in  this  language: 

That,  soon  after  the  last  of  the  materials 
8.  MmcHiwics'        were   furnished,   under   the   contract,   and 

LiBN :  failure  '  ' 

l^toppeif ^**" '      within  the  30  days,  the  plaintiff  presented 

its  account  to  the  defendant  Nehls  for  pay- 
ment.  The  plaintiff  then  told  the  defendant  that  the  account 
would  have  to  be  settled,  or  it  would  file  a  statement  for  a 
mechanics'  lien  against  the  building.  The  defendant  in- 
formed the  plaintiff  that  he  need  not  file  any  statement  for 
a  mechanics'  lien,  for  the  reason  that  the  principal  contract- 

Vol.  183  I  A.— 79 
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or  had  given  a  bond  of  indemnity,  which  bond  was  for  the 
purpose  of  iMiying  plaintiff's  chiini,  with  other  claims  for 
material  and  labor  entering  into  the  erection  of  the  building, 
and  the  defendant  would  see  that  the  plaintiff's  bill  was 
paid.  The  plaintiff,  a  second  time,  and  within  the  period 
given  for  filing  a  statement  for  a  lien,  presented  its  account 
to  this  defendant,  and  was  informed  that  a  bond  had  been 
filed  by  the  principal  contractor;  that  siiid  bond  was  for  the 
payment  of  all  claims  for  materials  that  were  used  in  the 
building,  and  that  plaintiff^s  claim  would  be  paid;  that  it 
wasn't  necessary  to  file  a  statement  for  a  mechanics'  lien. 
Relying  upon  the  word  of  defendant,  and  believing  it  to  be 
true,  plaintiff  did  not  file  its  claim  within  the  statutory 
period.  It  would  have  done  so,  except  for  the  assurance 
given  by  the  defendant.  Therefore,  defendant  is  now  es- 
topped from  insisting  that  plaintiff  should  be  defeated  be- 
cause of  its  failure  to  file  a  statement  for  a  lien,  and  to 
serve  the  notice  within  the  statutory  period 

We  are  inclined  to  believe  that  this  plea  would  be  good, 
if  sustained  by  the  evidence.  It  appears  without  question 
that,  before  the  plaintiff  had  completed  furnishing  the  ma- 
terial, it  sent  one  of  its  agents  to  the  defendant  to  see  what 
provision  was  made  for  the  payment  of  the  claim.  This 
was  before  all  the  material  was  delivered.  Three  visits  seem 
to  have  been  made.  There  is  controversy  as  to  what  tran- 
spired at  these  several  visits.  The  burden  is  on  the  plain- 
tiff to  sustain  his  alleged  estopiHjl.  It  is  claimed  that  thi>: 
agent  informed  the  defendant  that  the  pr'incipal  contract- 
or had  not  paid,  and  that  it  would  have  to  hold  the  owner 
responsible;  that  the  defendant  owner  then  said: 

"I  have  taken  out  a  bond  to  be  sure  that  everything  is 
paid,  and  I  will  see  that  it  is  paid.  I  will  take  it  up  yrith 
the  factory  [meaning  the  plaintiff].  I  don't  want  the  lien 
filed,  as  it  would  hurt  the  property."  To  this  the  agent 
responded,  "We  want  somebody  to  pay  this  bill."      The  de- 
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fendant  said ;  "It  isn't  up  yet.  Let  it  go  for  a  few  days  and 
see  if  the  principal  contractor,  Heinbaugh,  won't  settle." 
Defendant  then  said  he  would  see  that  the  bond  company 
would  take  care  of  it ;  that  he  would  see  that  everything  was 
taken  care  of;  that  substantially  the  same  thing  was  said  on 
the  other  visits,  with  the  further  statement  that,  since  he 
had  a  bond,  he  wasn't  going  to  pay  twice;  that  the  bond 
would  have  to  pay  it. 

Plaintiff's  witness  further  savs  that  the  reason  why 
these  visits  were  made  was  to  ascertain  whether  the  bill 
would  be  paid  within  the  30  days,  and  if  not,  a  lien  would 
be  filed ;  that  they  did  not  file  the  lien  because  of  the  state- 
ment made  by  the  defendant. 

On  cross-examination,  this  witness  said : 

"The  defendant  said  he  would  see  the  bond  company's 
representatives  and  see  that  we  got  our  money.  The  defen- 
dant did  not  promise  to  pay  the  bill,  but  said  he  would 
see  that  the  bond  company  would  pay;  that  he  had  a  bond 
and  would  see  that  the  bond  company  would  pay  it.  He 
didn't  say  at  any  time  that  he  would  pay  the  bill.  No 
request  was  made  by  us  to  see  the  bond,  and  the 
conditions  of  the  bond  are  not  known.  Defendant  said,  in 
these  conversations,  he  thought  Heinbaugh  would  pay  the 
bill.  This  was  about  the  middle  of  July,  a  trifle  less  than 
a  month  before  we  furnished  the  last  material." 

He  said  furtlier,  on  cross-examination: 

"I  told  him  we  would  hold  the  building  responsible  for 
the  bill;  that  we  would  file  a  lien  within  the  time  limit. 
In  substance,  I  told  him  that  we  would  hold  him  personally 
responsible  for  the  bill.  He  told  me  he  was  protected  by 
a  bond,  so  far  as  he  was  concerned.  He  didn^'t  want  us  to 
file  a  lien.  He  said  it  didn't  make  any  difference  to  him 
financially  whether  we  filed  a  lien  or  not;  that,  having  a 
bond,  it  would  not  make  any  difference  to  him ;  that,  so  far 
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as  he  was  concerned,  he  was  protected  by  a  bond.    He  told 
me  to  see  Heinbaugh.    I  saw  Heinbaugh." 

Plaintiff's  testimony  tends  to  show  that  the  defendant 
said  that  he  had  a  bond,  and  that  he  understood  that  the 
bond  would  protect  plaintiff's  claim ;  that  the  bond  company 
would  do  it.  He  said  he  had  filed  a  claim  with  the  bond 
company,  and  said  : 

"He  gave  me  to  understand  in  November  that  the  bond 
company  was  to  pay.  He  said  he  would  do  all  he  could  to 
get  our  pay  and  have  our  bill  cleaned  up.  He  gave  us  then 
to  luiderstand  that  he  was  entirely  protected  by  the  bond,  so 
that  he  would  not  have  to  pay  anything.'' 

The  defendant's  testimony  contradicts  the  plaintiff's. 
Defendant  admits  having  conversations  with  Pettis,  plain 
tiff's  agent,  and  that  Pettis  told  him  that  his  company  was 
furnishing  millwork  for  the  house,  and  that  it  had  not  re- 
ceived ^its  money  for  the  millwork,  and  was  thinking  of  put- 
ting a  lien  on  to  protect  itself.  Defendant  says  that  he  then 
said  to  Pettis: 

"If  you  want  to  put  a  lien  on,  I  couldn't  stop  you ;  and 
further,  I  don't  care  if  you  put  a  dozen  liens  on.  I  am  pro- 
tected by  a  bond.  I  did  not  tell  him,  in  ,that  conversation 
or  in  any  conversation,  that  I  didn't  want  him  to  file  a  lien, 
or  that  I  would  see  that  the  bond  company  would  pay  the 
bill.  I  asked  him  if  he  had  seen  Heinbaugh,  and  he  said, 
'No.'  I  told  him  Heinbaugh  might  pay  the  bill  if  he  was 
seen.  I  said,  *You  are  using  the  man  rather  rough  to  do 
this  behind  his  back.  You  better  see  him.'  He  said  he 
would." 

Defendant  further  said  that  he  called  Heinbaugh  up, 
the  next  morning,  and  told  him  what  the  plaintiff's  repre- 
sentative had  said.  The  next  morning,  Heinbaugh  came  to 
defendant's  house,  and  they  again  discussed  what  plaintiff's 
representative  had  said;  and  Heinbaugh  Said  that  he  had 
just  come  from  the  mill,  and  had  satisfied  the  mill  people- 
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Defendant  further  said  that  he  never  told  Pettis  that  he 
would  see  the  bonding  company,  or  that  he  would  see  that 
the  bonding  company  paid  platntiff.  He  never  said  that, 
if  plaintiff  didn't  file  a  lien,  he  would  see  that  the  bill  was 
taken  care  of.  After  Heinbaugh  told  him  he  had  satisfied 
the  mill  people,  Nehls  dropped  the  matter,  and,  on  the  18th 
day  of  September,  settled  with  Heinbaugh.  Nehls  further 
testified  that  neither  the  plaintiff  nor  any  of  its  agents  told 
him,  after  they  had  seen  Heinbaugh,  whether  Heinbaugh  had 
satisfied  them  or  not.  He  said,  "I  supposed  that  Hieinbaugh 
had  satisfied  the  mill  in  some  way  before  I  made  the  settle- 
ment." 

Heinbaugh  testified  for  the  defendant  Nehls  and  said 
that,  after  Nehls  called  him  up,  and  informed  him  of  the 
conversation  with  plaintiff's  representative,  he  called  on  the 
plaintiff,  and  the  plaintiff  told  him  they  were  going  to  file  a 
lien ;  and  he  told  the  plaintiff  that,  if  they  would  be  a  little 
easy,  they  would  have  their  money  in  a  few  days. 

"They  agreed  to  wait  a  few  days, — ten  days  I  believe  T 
asked  them  for.  #80  they  agreed  to  that.  During  that  time, 
I  gave  them  f  300.  I  don't  know  which  job  it  was  applied  to. 
I  had  other  jobs.  When  I  paid  them  the  f  300,  they  said  they 
ought  to  have  all  of  it,  and  I  told  them  I  couldn't  raise  it 
all  then;  that  I  could,  probably,  in  a  few  days;  and  they 
didn't  say  anything  more  about  the  lien.  T  then  saw  the 
defendant.  He  asked  me  whether  I  had  seen  the  Sash  & 
Door  Company.  I  said  ^Yes.'  He  asked  how  I  came  out.  I 
said  I  had  satisfied  them.  I  don^t  remember  the  exact 
words.  He  said  'Good.'  It  was  after  this  that  I  settled 
with  the  defendant." 

The  witnesses  who  gave  this  testimony  were  before  the 
trial  judge.  He  had  an  opportunity  to  judge  of  their  credi- 
bility and  undoubtedly  did  so.    In  reaching  his  conclusion, 
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he  found  against  plaintiff's  claim  of  estoppel. 
*•  «iT^^^  i^2.     Of  course,  this  case  is  triable  de  novo  here, 

ERROR :   finding  ' 

?n  equiV^cYuse.^^^^  ^*  ^®  ^^^'  ^"*>'  *^  P^^  "P^^  ^^^  record  as 

made,   as  an   original  proposition.     But  we 

cannot  relieve  ourselves  of  the  feeling  that  the  district  court 
was  in  much  better  position  to  judge  of  the  credibilitv  of 
these  witnesses  than  it  is  possible  for  us  to  be.    Moreover, 
when  we  consider  the  reasonableness  of  the  stories  told, 
upon  which  the  estoppel  is  predicated,  we  are  not  inclined 
to  adopt  plaintiff's  contention.    This  record  discloses  no  mo- 
tive on  the  part  of  the  defendant  to  avoid  the  pa;vment  of 
this  claim.    He  had  the  money  in  his  hands,  out  of  which 
the  claim  could  be  paid,  and  relieve  his  property  and  him- 
self from  any  double  liability.     It  occurs  to  us  that,  after 
Heinbaugh  had  come  to  this  plaintiff  and  had  made  some 
adjustment, — paid  them  $300 — it  doesn^t  matter  where  that 
was  ai)plied, — and  they  agreed  to  some  extension,  no  matter 
for  how  Jong,  they  should  have  notified  the  defendant  of 
that  fact.     Instead  of  that,  thev  never  communicated  with 
the  defendant  again,  until  long  after  the  time  for  filing  the 
claim  had  expii-^,  and  defend^ant  had  pa^rl  the  principal 
contractor  in  full.     It  may  be  noted,  as  a  fact  of  common 
observation,  that  materialmen  stand  in  peculiar  relation- 
ship to  these  contractors  and  builders.    Through  them,  much 
of  the  material  is  sold.     A  motive  not  to  offend  by  hasty 
requirements  of  settlement  is  disclosed.     It  seems  to  have 
been  the  thought  here.     At  least,  the  suggestion  is  in  some 
manner  explanatory  of  plaintiff's  delay,  rather  than  the 
statements  claimed  to  have  been  made  bv  the  defendant. 
However,  as  the  burden  rested  on  the  defendant  to  establish 
the  facts  upon  which  the  estoppel  rests,  he  cannot  succee<l 
in  this  case  until  he  has  shown,  by  at  least  a  fair  prepon- 
derance of  the  evidence,  that  the  facts  are  as  he  claims  them 
to  be.    This  we  think  he  has  not  done. 

The  fact  that  the  district  court,  with  these  witnesses 
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before  it,  so  ooneluded,  gives  additional  weight  to  the 
thought  that  conies  to  us  upon  a  reading  of  the  record.  Tlie 
estoppel  not  having  been  sustained  by  sufficient  evidence, 
and  the  plaintiff  having  failed  to  file  his  lien,  as  required 
by  the  statute,  we  think  the  court  was  right  in  denying  him 
the  relief  prayed  for,  and  the  case  is,  therefore, — Affirmed. 

Preston,  C,  J.,  WBA^'KR  and  Stevens,  JJ.,  concur. 


LaukxV  Ounb,  Appellant,  v.  C.  P.  Cline,  Appellee. 

Laura  Strickel,  Appellant,  v.  Harry  W.  Hill  et  al., 

Appellees. 

DIVORCE:    Unsupported  Conditions.    A  modifying  order  in  divorce 

1  proceeding  which  requires  the  defendant  father  to  support  an 
immature  child,  who  was  not  born  at  the  time  of  the  original 
decree  of  divorce,  may  not,  in  the  absence  of  evidence  of  the 
mother's  unfitness,  be  made  conditional  upon  the  mother's  sur- 
rendering the  custody  of  the  child  to  persons  other  than  the 
defendant  father,  nor  conditional  upon  the  court's  selecting  the 
proper  school  for  the  child's  education.     (Sec.  3180,  Code,  1897.) 

EXECUTORS   AND   ADMINISTRATORS:    Allowance   to   Surviving 

2  Wife — ^Divorced  Wife — ^Right  to  Allowance.  Concede,  arguendo, 
the  right  of  a  divorced  wife,  under  Sec.  3314,  Code,  1897,  upon 
the  death  of  the  unsuccessful  defendant  in  divorce  proceedings, 
to  an  allowance,  out  of  the  defendant's  estate,  for  a  year's  sup- 
port for  defendant's  child,  who  was  unborn  at  the  time  the  or- 
iginal divorce  decree  was  entered,  yet  such  right  Is  effectively 

foreclosed  by  a  former  modifying  order  of  the  divorce  decree 
wherein  said  defendant  was  required  to  support  said  child. 

DIVORCE:     Supplemental    Proceedings — Attorney    Pees.      Concede, 

3  arguendo,  that  the  court  has  power  to  allow  attorney  fees  in 
supplemental  proceedings  to  obtain  modifications  of  a  divorce 
decree,  yet  such  allowance  is  largely  a  matter  of  discretion  with 
the  trial  court.     (Sec.  3177,  Code,  1897.) 

Ap^peal  from  Polk  District  Court. — W.  S.  Aybes,  Judge. 
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Appeal  from  Madison  District  Court. — Lorin  N.  Hays, 

Judge. 

March  12,  1918. 

Beuearinq  Denied  June  27,  1918. 

C.  P.  Cline  (now  deceased)  and  Laura  Oline  were  for- 
merly husband  and  wife.  On  April  10,  1909,  in  an  action 
tlien  pending  in  the  district  court  of  Polk  County,  the  wife 
was  granted  a  divorce  from  her  said  husband,  with  an  allow- 
ance of  alimony  in  the  sum  of  $10,000,  and  f500  for  coun- 
sel fees.  This  decree  has  never  been  reversed  or  set  aside; 
but,  by  some  subsequent  arrangement,  the  recovery  of  perma- 
nent alimony  was  adjusted  and  settled,  by  payment  to  plain- 
tiff of  $6,000.  There  was  also  a  modification  of  the  decree 
respecting  the  custody  of  a  daughter,  who  has  since  become 
of  age — a  matter  haying  no  bearing  upon  the  present  contro- 
versy. Since  then,  the  plaintiff  has  remarried.  On  January 
22,  1916,  plaintiff  petitioned  the  district  court  for  a  modi- 
fication of  the  divorce  decree,  alleging  that,  at  the  date  of  its 
rendition,  she  was  pregnant,  and  that  a  child  of  her  marriage 
with  defendant  was  thereafter  born  to  her ;  that  the  divorce 
deci'ee  made  no  provision  for  its  care  or  support;  that  de- 
fendant has  never  contributed  anything  for  that  purpose; 
that  she  has  sustained  financial  losses,  and  is  without  means 
to  care  for  and  educate  such  child,  while  defendant  is  amply 
able  to  do  so ;  and  slie  asks  that  the  decree  be  so  modified  as 
to  require  defendant  to  contribute  equitably  to  that  pur- 
pose. The  defendant  resisted  the  application.  Upon  trial 
to  the  court,  it  was  ordered  that  the  decree  of  divorce  be  so 
modified  as  to  charge  the  defendant  with  the  support  of  the 
(•bild,  Gladys  Cline,  during  her  minority;  but  there  was  an- 
nexed to  such  order  a  condition,  as  follows :  That  the  legal 
custody  of  said  child  be  committed  to  her  sister,  Mrs.  Bilz; 
and  that  she  be  j)la(ed  in  a  school  or  institution  of  learning 
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to  be  designated  hy  the  court;  and  that  the  expense  of  her 
maintenance  an(t  tr^ca^Hon  be  paid  by  the  defendant,  to 
an  amount  not  exceeding  $40  per  month;  and,  if  plaintiff 
elected  not  to  surrender  the  child,  in  accordance  with  these 
provisions,  then  the  defendant  should  "not  be  bound  by  the 
decree."  The  plaintiff,  declining  to  comply  with  this  condi- 
tion, has  appealed.  Pending  the  appeal,  an  order  was  entered 
by  this  court,  requiring  the  defendant  to  pay  plaintiff,  for 
the  support  of  the  child,  the  sum  of  $30  per  month,  until  the 
final  determination  of  the  cause  upon  its  merits.  Soon  after 
the  appeal  was  perfected,  the  defendant  died,  testate;  and, 
his  will  having  been  probated  in  Madison  County,  Harry  W. 
Hill  and  Pearl  Bilz  duly  qualified  as  executors  thereof,  and 
have  been  substituted  as  defendants  herein.  Thereafter, 
plaintiff  applied  to  the  district  court  of  Madison  County  for 
an  allowance  of  $500  for  the  support  of  the  child,  Gladys, 
for  one  year  from  the  death  of  the  testator,  relying  therefor 
upon  the  provisions  of  Code  Section  3314,  as  authority  for 
such  claim.  The  claim  was  opposed  by  the  executors,  who^ 
among  other  things,  offered  in  evidence  the  modification  of 
the  divorce  decree,  charging  the  defendant  with  the  support 
of  the  child.  The  trial  court,  expressing  the  view  that  plain- 
tiff would  be  entitled  to  the  allowance  asked,  were  it  not  that 
the  support  of  the  child  had  been  provided  for  by  the  order 
modifying  the  divorce  decree,  overruled  the  application; 
and  from  this  ruling,  plaintiff  has  appealed.  The  two  ap- 
peals have  been  submitted  together,  and  will  be  disposed  of 
in  a  single  opinion. — Modified,  affirmed,  and  remanded,  on 
first  appeal;  affirmed  on  second  appeal, 

E.  J,  Kelly,  for  appellant. 

John  A.  Qxdher  and  J.  W.  Rhode,  for  ay)pellees. 

Wkaver,  J. — I.  The  defendant  did  not  appeal  from  the 
order  so  modifying  the  divorce  decree  as  to  charge  him  with 
liability  for  the  support  of  the  child,  Gladys,  and  plaintiff 
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appeals  therefrom  only  because  of  the  con- 

1.  Divorce  :  un-      di tion  attached  thereto,  requiring  her  to  sur- 

dition»!^^  ^^^     render  the  legal  custody  of  her  child  to  Mrs. 

Bilz,  and  to  commit  the  temporary  custody 
of  the  child  to  some  school,  to  be  designated  by  the  court. 
We  shall,  therefore,  confine  our  attention  to  this  feature  of 
the  controversy.  There  is  little  or  nothing  disclosed  in  the 
record  to  indicate  the  reason  for  taking  this  child  of  six 
or  seven  years  of  age  from  the  custody  and  care  of  her  mother 
and  natural  guardian.  To  supply  this  apparent  lack,  ref- 
erence is  made  in  argument  to  the  all^ations  made  and 
evidence  offered  by  defendant  in  the  original  divorce  case, 
attacking  the  woman's  character,  and  to  the  declarations 
by  the  defendant  denying  or  questioning  the  paternity  of  the 
child.  It  is  sufficient  to  say,  in  this  respect,  that  the  trial 
court,  upon  consideration  of  the  merits  of  the  original  ca.se. 
found  the  plaintiff  entitled  to  a  divorce,  and  dismissed  the 
defendant's  cross-petition ;  and,  in  the  absence  of  any  later 
showing  of  any  unfitness  of  this  mother  to  have  the  care  and 
custody  of  her  infant  daughter,  we  must  assume  that  she 
has  not  forfeited  her  parental  rights.  It  may  be  that,  had 
the  defendant  expressed  a  desire  or  willingness  to  support 
and  care  for  the  child,  and  had  asked  that  she  l>e  given  into 
his  custody,  an  order  for  that  purpose  might  have  been  rea- 
sonable; but  no  such  suggestion  appears  to  have  been  made 
by  him.  On  the  contrary,  it  would  seem  that  he  repudiateil 
all  liability  for  her  support,  if  not,  also,  the  fact  of  his 
parental  relation,  and  that  he  maintained  this  Attitude  to 
the  end  of  his  life,  and  by  his  will  excluded  her  from  anv 
share  in  his  estate,  thus  indicating  an  entire  lack  of  parental 
interest  and  affection  on  his  par.t.  Such  being  the  ca.se,  it 
should  require  a  remarkably  strong  showing  of  circum- 
stances to  sustain  a  decree  which,  while  finding  the  defend- 
ant liable  for  the  child's  support,  makes  his  performance  of 
that  duty  depend  upon  the  consent  of  the  mother  to  the  sur* 
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render  of  her  natural  and  legal  right  to  the  custody  and  so- 
ciety of  her  infant  daughter.    That  the  court  has  power  to 
make  such  order,  in  a  proper  case,  is  not  to  be  denied;  but, 
in  the  absence  of  a  clear  showing  of  the  moral  unfitness  of 
the  mother,  or  some  other  extraordinary  condition  affecting 
the  best  interests  of  the  child,  it  is  not  to  be  justified.  No  at- 
tempt appears  to  have  been  made  to  prove  or  establish  any 
such  defense  to  the  modification  of  the  decree.*  The  answer 
filed,  resisting   the  application,  in  no   manner  challenges 
the  right  or  fitness  of  the  plaintiff  to  the  custody  of  her 
child,  but  rests  the  defense  solely  upon  the  proposition  that 
the  defenrfant's  obligation  had  been  determined  by  the  orig- 
inal decree,  which  he  had  duly  performed,  and  that  there 
had  been  no  such  change  in  the  financial  circumstances  of  the 
parties  as  would  justify  any  modification  of  the  provisions 
for  alimony.    We  are  of  the  opinion,  therefore,  that  the  order 
adjudging  the  defendant's  liability  to   contribute  to  the 
support  of  the  child,  Gladys,  should  be  modified  by  elimina- 
ting therefrom  the  condition  which  made  the  performance  of 
that  duty  depend  upon  plaintiff's  consent  to  relinquish  the 
custody  of  said  child  to  another,  or  to  permit  its  commitment 
to  a  school,  to  be  determined  by  the  court.    In  view,  how- 
ever, of  the  fact  that  the  order  fixing  the  liability  for  support 
at  f 40  per  month  contemplated  a  somewhat  enlarged  expen- 
diture, by  reason  of  the  provision  for  the  child's  commitment 
to  some  school, — a  provision  which,  we  hold,  should  be  elim- 
inated,— it  is,  perhaps,  but  just  that  the  monthly  allowance 
be  i*educed  from  f 40  per  month  to  |30  per  month,  to  corres- 
pond with  the  ad  intetim  or  temporary  allowance  provided 
by  the  order  of  this  court  for  the  child's  support  pending  the 
litigation.    The  order  modifying  the  decree  of  divorce  will, 
therefore,  be  modified  by  reducing  the  plaintiff's  recovery  for 
the  care  and  support  of  the  minor  child,  Gladys  Cline,  to 
130  per  month,  and  also  by  eliminating  the  further  provi- 
sions by  which  the  payment  of  said  allowance  is  conditioned 
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upou  the  plaintiff's  relinquishinent  of  her  right  to  the  cbs- 
tody  of  said  child.  As  the  record  before  us  does  not  dis- 
close how  much,  if  anything,  has  been  paid  to  the  plaintiff 
in  discharge  of  the  allowance  made  her  by  this  court,  the 
cause  will  be  remanded  to  the  district  court  of  Polk  County 
for  its  ascertainment,  and  for  the  entry  of  judgment  allow- 
ing plaintiff's  claim  as  a  charge  upon  the  estate  of  C.  P. 
Cline,  at  the  rate  of  f30  per  month  from  July  15,  1916,  less 
the  payments,  if  any,  since  made  thereon,  and  for  future 
paj^ments  at  the  same  rate  at  quarterly  periods  during  the 
minority  of  such  child. 

II.    Referring  now  to  the  appeal  from  theferder  of  the 
district  court  of  Madison  County,  denying  plaintiff's  motion 
for  an  allowance  for  a  year's  support  for  her  child,  we  ex- 
press no  opinion  at  this  time,  upon  the  qnes- 

2.  BxEcuTOBB  AND  tiou  Whether  plaintiff,  as  the  divorced  wife 

ADMINISTRA-  *^  ' 

ance  'to*  8u7-"  ^^  *^®  deceased  Cline,  has  any  standing,  un- 
di^cSce^^wiie:  ^^^  any  circumstances,  to  claim  an  allowance 
anc^  ^  *"^'^"    pursuant  to  the  provisions  of  Code  Section 

3314.  It  is  enough,  at  this  time,  to  say  that 
if,  under  some  conditions,  such  right  may  exist,  we  think  the 
trial  court  did  not  err  in  holding  that  the  allowance  already 
granted  in  the  modification  of  the  divorce  decree  for  the 
support  of  the  child,  satisfies  the  requirement  of  the  law; 
and  that  the  application  for  additional  relief  in  that  line  was 
properly  overruled. 

It  should  also  be  said  that,  in  the  proceeding  to  modify 
the  divorce  decree,  plaintiff  aaked  an  allowance  for  the  pay- 
ment of  her  attorney's  fees;  but  the  court  refused  the  re- 
quest, and  of  this  ruling  complaint  is  also  made.    There  is, 

perhaps,  room  for  doubt  whether  the  law 

3.  DivoBCH :  sup-     authorizing  the  allowance  of  counsel  fees  in 

plemental   pro-  ° 

torn^^^eei*        divorce  proceedings  is  broad  enough  to  jus- 
tify the  taxation  of  such  fees  in  proceedings 
of  a  supplementary  character,  after  the  divorce  has  been 
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granted  and  the  alimony  and  the  fees  taxed  therein  have  been 
paid.  But,  assuming  that  appellant  is  correct  in  the  propo- 
sition that  such  authority  exists,  we  hold  to  the  view  that 
the  taxation  of  such  fees  is  largely  a  matter  of  discretion 
and  that,  under  all  the  circumstances,  this  discretion  was 
not  improperly  exercised  by  the  trial  court.  It  follows  that 
the  motion  for  the  taxation  of  attorney  fees  in  this  cause 
must  be,  and  is,  denied. 

Further  discussion  is  unnecessary.  The  order  of  the 
district  court  of  Polk  County,  requiring  defendant  to  con- 
tribute to  the  support  of  the  child,  will  be  modified,  as  here- 
in indicated,  and,  as  thus  amended,  is  affirmed ;  and  the  rul- 
ing of  the  district  court  of  Madison  County,  denying  plain- 
tiff's application  for  allowance  against  the  Cline  estate,  is  ' 
affirmed,  without  modification.  The  costs  upon  the  first  ap- 
peal will  be  taxed  to  the  executors,  who  have  been  substi- 
tuted as  defendants,  and  the  costs  upon  the  second  appeal 
will  be  taxed  to  the  plaintiff. — Modified,  affirmed,  and  re- 
manded, on  first  appeal;  affirmed  on  second  appeal, 

Preston^  C.  J.,  Qaynob  and  Stbvbns,  JJ.,  concur. 


Des  Moines  City  Railway  Company,  Appellee,  v.  City  op 

Des  Moines,  Appellant. 

MUNlOIPAIf    COBPOBATIOKS:    Assessnranto— Ballroad    Bight    of 

1  Way  aa  Abutting  Pro]>erty.  A  strip  of  land  extending  along  the 
center  of  a  public  street,  but  which  Is  no  part  of  the  street,  be- 
cause owned  in  fee  by  a  street  railway  company  which  occupiee 
it  with  its  tracks,  the  public  being  wholly  excluCed  from  all 
right  therein,  except  at  intersecting  street  crossings,  is  "abut- 
ting property,"  within  the  meaning  of  Sec.  792  et  seq,,  Code 
Supp.,  1913,  and  consequently  subject  to  special  assessinent  for 
public  Improvements  on  the  street. 

DEEDS:     Fee    (?)    or  Easement    (?)— Railway  Bight   of  Way.     A 

2  deed  which  ''sells  and  quitclaims  to  the  grantee  all  the  right, 
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title,  and  interest"  of  the  grantor,  carries  a  fee,  and  not  a  men 
easement,  even  though  coupled  with  an  agreement  that  grantee 
will  use  the  land  for  the  construction  and  operation  of  a  street 
railway. 

DEEDS:    Estates  in  Fee — Possibility  of  Beverter.    An  estate  in  fee 

3  is  not  deprfyed  of  such  characteristic  by  a  clause  in  the  deed 
providing  for  a  "possible  reverter." 

EAUiBOADS:     Eminent   Domain — ^Non-Existence  of  Bight.     Lands 

4  may  not  be  condemned  for  street  railway  right  of  way,  for  the 
reason  that  the  Eminent  Domain  Act  does  not  so  provide. 

TAXATION:     Exemptions— BaUway  Bight  of  Way — Special  Assess- 

5  ments.  Taxation  is  the  rule;  exemption,  the  exception.  And 
courts  will  not  create  the  exception.  So  held  where  it  was 
urged  that  a  street  railway  right  of  way,  owned  in  fee,  ought 
by  reason  of  its  use  as  a  right  of  way  only,  to  be  held  exempt 
from  special  assessments  for  paving. 

MUNICIPAL    COBPOBATIONS:     Assessments— BaUway    Eight  of 

6  Way  Abutting  on  Street.  The  statute  (iSec.  834,  Code,  1897). 
which  imposes  the  duty  upon  all  railways  to  pave  between  the 
rails  of  their  tracks  and  one  foot  outside,  does  not  apply  to  a 
railway  right  of  way  which  is  owned  by  the  company  in  fee,  and 
which  is  no  part  of  the  street,  but  which  abuts  on  a  street 

MX7NI0IPAL    COBPOBATIONS:     Assessments— Bailway    Bight  of 

7  Way.  The  term  "railroad,"  as  employed  in  Sec.  791-i,  Code 
Supp.,  1913  (authorizing  special  assessments  for  public  improve- 
ments against  railroad  right  of  ways  fronting  or  abutting  on 
public  streets,  etc.),  includes  a  street  railroad. 

MUNICIPAL    COBPOBATIONS:     Assessments— Ballway    Bight  of 

8  Way— Street  Ballway  Defined.  Conceding,  arguendo,  that  Sec 
,  791-1,  Code  Supp.,  1913  (authorizing  assessments  against  rail- 
road right  of  ways  for  paving,  etc.),  is  not  applicable  to  "street 
railways,"  yet  such  section  is  applicable  to  a  railway  which, 
along  the  center  of  a  public  street,  occupies  with  its  tracks  a 
strip  of  ground  which  it  owns  in  fee,  which  is  no  part  of  the 
street,  and  in  which  the  public  has  no  interest,  except  at  street 
crossings.    Such  a  railwr.y  is  not  a  street  railway. 

Appeal  from  Polk  District  Court. — W.  H.  McHbnry,  Judge. 

Sbptkmbbb  30;  1916. 
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Supplemental  Opinion  on  Rehearing^  December  20,  1917. 

Rehearing  Denied  June  27,  1918. 

TuE  plaintiff's  property  having  been  assessed  for  the 
expense  of  paving  and  curbing  Ingersoll  Avenue  in  the  City 
of  Des  Moines,  appealed  therefrom  to  the  district  court, 
where  the  assessments  were  held  to  be  invalid,  and  set  aside. 
From  that  decision,  the  defendant  city  appeals. — Reversed. 

H,  W,  ByerSy  Guy  A,  Miller,  Thomm  Waiters y  Jr.,  and 
Earl  M,  ^teer,  for  appellant. 

r 

Parker,  Parrish  d  Miller,  for  appellee. 

Weaver,  J. — There  is  very  little  controversy  as  to  the 
essential  facts  involved  in  this  litigation.  The  plaintiff 
claims  to  own  and  operate  a  system  of  street  railways  in  the 

city  of  of  Des  Moines,  and  to  own  and  oc- 

1.  M0NICIPAB  cupv  a  right  of  wav  for  its  road  20  feet  wide, 

raUrofS*  rtght      extending  from  Twenty-eighth  Street  on  the 

?iiig*prop€rty?*"  ^*^»^  *^  Forty-second  Street  on  the  west,  in 

that  city.  The  nature  and  extent  of  the  title 
by  which  this  right  of  way  is  held  is  the  subject  of  inuch 
argument  by  counsel,  and  will  be  more  particularly  consid- 
ered in  the  course  of  this  opinion.  Originally,  the  corporate 
limits  of  the  city  of  Des  Moines  did  not  extend  w^est  of  a 
point  between  Thirty-seventh  and  Thirty-eighth  Streets. 
Westward  from  this  point,  the  property  under  consideration 
was  within  the  limits  of  the  incorporated  town  of  Greenwood 
Park,  wliich  has  since  been  absorbed  by  or  incorporated  in- 
to the  city  of  Des  Moines.  In  the  year  1888,  the  town  of 
Greenwood  Park,  by  oi'dinance,  granted  to  plaintiff's  gran- 
tor, the  Des  Moines  Rapid  Transit  Company,  the  right  to 
construct  its  railway'  upon  a  65- foot  street,  running  east 
and  west  through  said  incorporated  town,  and  to  operate  the 
same  by  steam,  cable,  or  electric  motor,  but  not  for  general 
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railway  purposes.    Included  in  said  ordinance  was  a  provi- 
sion as  follows : 

"Sec.  3.  That  if  said  Rapid  Transit  Company  shall  pro 
cure  said  street  running  east  and  west,  as  aforesaid,  to  be 
increased  in  width  so  that  its  entire  width  shall  be  100  feet, 
it  shall  have  the  right  to  appropriate  a  strip  thereof  10  feet 
wide  on  each  side  of  the  center  line  thereof  for  its  exclusive 
right  of  way,  and  shall  not  in  such  case  be  compelled  to  pave 
said  20-foot  right  of  way  except  at  street  crossings,  but 
shall  curb  the  same  whenever  said  street  shall  be  ordered 
to  be  paved,  with  such  material  as  shall  be  ordered 
by  said  town  council,  and  maintain  said  curbing."  ■ 

Availing  itself  of  the  benefits  thus  offered,  the  Transit 
Company  obtained  from  the  abutting  property  owners  deeds 
or  agreements  to  dedicate  to  the  public  for  street  purpose* 
a  strip  of  land  17i/^  feet  wide  on  either  side  of  the  original 
street,  and  a  waiver  of  their  rights,  if  any,  to  recover  dam- 
ages because  of  the  location  and  construction  of  the  railway. 
Having  thus  complied  with  the  condition  of  the  grant  from 
the  city,  the  company  did  appropriate  the  strip  to  its  ex- 
clusive use,  and  has  ever  since  maintained  possession  there- 
of. Each  dedicator  to  the  additional  land  also  agreed  that 
the  company  should  have  exclusive  right  to  the  20-foot  strip, 
while  the  company  agreed  to  "confine  the  use  of  said  right 
of  way  to  the  transfer  of  passengers  and  small  freight  traf- 
fic." Eastward  from  the  border  of  Greenwood  Park,  as  we 
infer  from  the  record,  there  was  not,  at  that  date,  any 
street  or  highway  yet  established  on  this  line  into  the  city  of 
Des  Moines;  and  the  company's  right  of  way  in  that  direc- 
tion to  Twenty^-eighth  Street  was  procured  as  follows:  The 
owners  of  the  intervening  tracts  of  land  were  Washington 
Miller,  A.  H.  Murphy,  John  H.  Mullin,  Nellie  L.  Harding, 
John  A.  Garver,  and  Walter  McCain.  These  proprietors 
conveyed  to  the  company  a  continuous  strip  of  land,  20  feet 
wide,  across  their  respective  lots,  and  by  the  same  Instm- 
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ment  undertook  to  dedicate  and  open  for  public  use  through 
such  lot  "a  street  or  roadway  40  feet  wide  on  either  side  and 
abutting  upon  said  20-foot  strip."  By  the  terms  of  each 
conveyance,  the  grantors  undertook  to  "sell  and  quitclaim 
unto  the  Des  Moines  Rapid  Transit  Company,  its  successors 
and  assigns,  all  our  interest"  in  the  20-foot  strip  of  land. 
In  some  of  the  conveyances,  the  expression  is,  "do  bargain, 
sell  and  quitclaim  to  said  company  and  to  its  succelssors  and 
assigns  forever,  all  our  right,  title  and  interest,  estate,  claim 
and  demand  both  in  law  and  in  equity  as  well  in  possession 
as  in  expectancy."  In  each  deed,  it  is  also  provided  that  the 
strip  so  conveyed  is  to  be  used  for  the  construction  and 
operation  of  a  street  railway  thereon.  In  five  of  the  six 
deeds,  there  is  the  further  provision  that,  in  the  event  of 
the  abandonment  of  the  use  of  the  20-foot  strip  for  street 
railway  purposes,  "it  shall  revert  to  the  grantors."  In  the 
other  deed,  it  is  provided  that,  in  the  event  of  such  abandon- 
ment, "it  shall  revert  to  the  public  as  a  part  of  said  high- 
way.*' The  public,  way  through  which  this  right  of  way  ex- 
tends is  now  known  as  Ingersoll  Avenue,  and  all  the  rights 
of  the  Rapid  Transit  Company  under  the  ordinance  of  the 
town  of  Greenwood  Park,  as  well  as  under  the  various  writ- 
ten agreements  and  conveyances  by  the  property  owners,  are 
now  vested  in  the  plaintiff,  the  Des  Moines  City  Railway 
Company.  The  20-feet  strip,  except  as  it  is  crossed  by  inter- 
secting streets,  has,  at  no  time  since  its  acquirement  by  the 
railway  company,  been  occupied,  used,  or  claimed  as  a  part 
of  the  public  street,  but  has  been  used  and  controlled  ex- 
clusively by  the  railway  company.  It  is  separated  by  a  curb 
from  the  street  on  either  side;  and,  though  the  public  ways 
are  paved,  there  is  no  paving  upon  the  strip,  save  at  the 
crossings  above  mentioned.  Passengers  upon  the  cars  are 
received  and  discharged  at  the  crossings. 

Under  proper  proceedings,  therefore,  the  city  of  Des 
Moines,  by  its  council,  ordered  the  paving  and  curbing  of 

Vol.  183  lA.— 80 
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the  roadway  bordering  upon  this  strip,  at  the  expense  of  the 
property  abutting  thereon;  and,  upon  the  theory  that 
such  strip  was  abutting  property,  liable  to  contribute  to  such 
expense,  made  the  assessments  which  are  here  in  controversy. 
At  the  proper  time,  the  plaintiff  appeared  before  the  city 
council,  and  made  objection  to  these  assessments.  Of  the 
objections  so  filed,  reliance  in  this  court  is  placed  upon  the 
following: 

(1)  That  the  20-foot  strip  is  not,  within  the  meaning  of 
the  statute  or  of  the  ordinance,  ^'abutting  property,"  and  is 
in  no  manner  liable  to  such  special  assessmwit. 

(2)  That  the  statute  providing  for  special  assessments 
upon  railroad  right  of  ways  for  street  improvements  has  no 
application  to  street  railways,  and  that  there  is  no  statute 
giving  the  city  or  its  council  power  or  authority  to  charge 
a  street  railway  company',  or  its  property,  with  a  burden 
of  that  nature. 

On  trial  of  the  appeal,  the  district  court  sustained  the 
assessment,  so  far  as  it  related  to  the  cost;  of  paving  between 
the  rails  and  one  foot  on  either  side  thereof,  where  the  track 
crossed  the  intersecting  streets,  but  held  that  the  right  of 
way  was  not  abutting  property,  within  the  meaning  of  the 
law,  and  ordered  the  cancellation  of  the  assessment  which 
had  been  made  thereon.  From  this  part  of  the  decree,  the 
defendant  city  appeals. 

I.  The  first  proposition  on  which  appellee  relies  to  sns 
tain  the  decree,  is  that  the  company  is  not  the  owner  of  the 
property  embraced  in  the  20-foot  strip,  and  that  its  interest 

therein  is  a  mere  easement,  the  title  to  the 

2    Deeds  *  fcs 

(?)  OP  ease-       land  being  in  the  persons  or  parties  granting 

ment    ( ?)  i  , 

raUway  right      the  easement.     It  is  then   argued  that  the 

of  way. 

land  in  question,  being  used  as  a  mere  right 
of  way,  is  not  subject  to  assessment  for  street  paving.  It 
seems  clear,  however,  that  the  appellee's  title  is  somethinj: 
more  than  an  easement.     The  conveyances  under  which  it 
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occupies  and  exercises  dominion  over  the  20-foot  strip  do 
not  limit  their  legal  effect  to  a  right  of  way  only.  No  men- 
tion of  a  right  of  way,  either  in  terms  or  by  words  of  neces- 
sarily equivalent  meaning,  is  to  be  found  in  any  of  the  deeds. 
In  each,  the  owners  of  the  tract  convey,  sell  and  quitclaim 
to  the  grantee  all  their  right,  title,  and  interest  in  the  land, 
and  not  merely  in  the  right  of  way.  It  is  not  denied  that 
the  grantors  owned  and  had  the  right  to  convey  the  land; 
and  their  deeds,  in  form  and*  in  substance,  were  sufficient 
to  vest  a  fee  in  the  grantee.  This  is  none  the  less  true  be- 
cause each  deed  embodied  a  statement  that  the  land  is  to  be 
used  for  the  construction  and  operation  of  a  street  railway, 
and  provides  that  if,  in  the  future,  it  shall  be  aband(med  for 
that  purpose,  it  shall  revert  to  the  grantor  or  to  the  public. 

A  condition  in  a  deed  by  which  the  property 

8.  pMDB :  es-  ^       is  to  revert  to  the  grantor,  upon  an  event 

revertSr.*^  ®'       which  may  or  may  never  occur,  gives  rise 

to  what  the  books  call  the  '^possibility  of 
reverter,"  and  serves,  in  some  degree,  to  qualify  the  fee 
created  by  the  conveyance.  But  it  remains  true  that  an 
estate  so  conveyed  is,  nevertheless,  a  fee;  and  the  grantee 
thereof  is  the  owner,  so  long  as  the  estate  continues,  and  un- 
til the  reverter  takes  place.  4  Kent's  Commentaries  10; 
State  v.  Brown,  27  N.  J.  L.  13 ;  Whiting  v.  Whiting,  4  Conn. 
179 ;  Tiedeman  on  Real  Property,  Sec.  271.  Speaking  of  the 
passing  of  title  to  land,  subject  to  a  possibility  of  reverter 
in  the  grantor,  the  Massachusetts  court  has  said : 

"Until  the  happening  of  the  contingency,  or  a  breach 
of  the  condition  by  which  the  precedent  estate  is  determined, 
it  retains  all  the  characteristics  and  qualities  of  an  estate  in 
fee.  Although  defeasible,  it  is  still  an  estate  in  fee.  The 
prior  estate  may  continue  forever,  it  being  an  estate  of 
inheritance,  and  liable  only  to  determine  on  an  event  which 
may  never  happen."  Brattle  Square  CJmrch  v.  Grant,  3  Gray 
(Mass.)  142,  150. 
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See,  also,  Breckinridge  v.  Delaware,  L.  d  W.  R.  Co,,  (N. 
J.  Eq.)  33  Atl.  800;  New  Jersey  Zinc  d  Iron  Co,  v.  Morris 
Canal  Co.,  U  N.  J.  Eq.  398  (15  Atl.  227).  In  the  Breckin^ 
ridge  case,  the  court,  construing  the  effect  of  a  deed  to  rail- 
way company  with  "power  to  take  and  use  the  same  in  all 
lawful  ways  for  the  purpose  of  the  extension  of  the  railroad 
and  as  part  of  the  route  thereof,"  and  reserving  a  right  of 
crossing  to  the  grantor,  held  that  it  passed  a  fee,  but  quali- 
fied by  the  provisions  conta^ined  in  the  instrument.  In  Vev 
Jersey  Zinc  d  Iron  Co.  v.  Morris  Canal  Co.,  supra,  the  conrt 
had  occasion  to  speak  of  the  difference  between  a  right  of 
way  taken  by  virtue  of  the  power  of  eminent  domain  and 
one  obtained  by  deed  from  the  owner,  as  follows: 

"The  difference  in  the  legal  effect  which  must  be  attrib- 
uted to  the  conveyance  of  an  estate  in  fee,  whether  absolute 
or  qualified,  and  the  right  which  the  defendants  acquired  by 
simply  taking  possession  of  land  for  a  right  of  way,  or  con- 
demning it  for  a  like  purpose,  is  wide  and  vital.  Under  a 
conveyance,  even  though  it  be  only  of  a  qualified  fee,  the  de- 
fendants have,  while  their  estate  continues,  by  the  plain 
terms  of  their  grant  an  absolute  right  to  the  exclusive  pos- 
session of  the  land  conveyed;  and  any  attempt  by  their 
grantor  to  exercise  any  sort  of  possession  over  the  land,  or 
to  use  any  part  of  it  as  a  means  of  advantage  or  profit  to 
himself,  would  be  in  plain  derogation  of  his  grant,  and  a 
clear  violation  of  defendants'  rights.  The  defendants^ 
under  a  deed  conveying  a  qualified  fee,  would,  while  their 
title  continued,  have  the  same  right  to  the  exclusive  use  and 
enjoyment  of  the  land  *  *  *  as  though  they  held  it  in  fee 
simple  absolute.  ♦  ♦  •  But  the  defendants'  right  in  land 
acquired  by  any  other  means  than  by  grant,  stands  on  an 
entirely  different  foundation.'^ 

An  estate  which  may  last  forever  is  a  fee.  If  it  may  end 
on  the  happening  of  a  merely  possible  event,  it  is  a  deter- 
minable, or  qualified,  fee.  First  Universdlist  Society  v.  Bo- 
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landy  155  Mass.  237.  In  the  decision  of  Chicago,  R.  /.  &  P.  R, 
Co,  V.  City  of  Ottumwa,  112  Iowa  300,  cited  by  appellee,  this 
court,  holding,  under  the  statutes  then  in  force,  that  the 
plaintiff's  abutting  right  of  way  was  not  subject  to  special 
assessment  for  paving  emphasized  the  distinction  between  a 
mere  right  of  way  acquired  by  condemnation,  and  one  where 
title  to  the  right  of  way  was  acquired  by  purchase  and  con- 
veyance from  the  owner,  and  reconciles  its  conclusion  with 
its  former  holding  in  City  of  Mtiscatine  v.  Chicago,  R,  L  d 
P.  R,  Co.,  79  Iowa  645,  by  pointing  out  that,  in  the  latter 
case,  the  company  had  acquired  title  by  grant  or  purchase. 
It  expressly  states  the  concrete  question  to  be,  "Is  a  rail- 
road right  of  way  acquired  hy  condemnation-  proceedings 
either  a  lot  or  parcel  of  land  subject  to  assessment?"  This 
question,  a  majority  of  tlie  court  answered  in  the  negative, 
and  it  may  be  conceded  to  be  an  authoritative  exposition  of 
the  law  of  this  state  as  it  then  stood.  Authorities  are  cited 
by  appellee,  to  the  effect  that  a  conveyance  of  a  mere  right 
of  way  vests  in  the  grantee  no  more  than  an  easement,  such 
as  might  have  been  acquired  by  condemnation.  It  will  be 
found,  on  examination,  that  practically  every  case  of  this 
kind  involves  the  construction  and  effect  of  deeds  to  rail- 
way companies  conveying,  in  terms,  a  mere  right  of  way, 
and  not  a  conveyance  of  the  title  to  the  land.  Chicago,  R,  I. 
&  P.  R.  Co,  V.  City  of  Ottmntca,  112  Iowa  300;  Brovm  v. 
Young,  09  Iowa  625 ;  Vermilya  v.  Chicago,  M,  d  St.  P.  R.  Co., 
66  Iowa  606 ;  Ottumwa,  C.  F.  d  St.  P.  R.  Co.  v.  McWilliams, 
71  Iowa  164,  166.  On  the  contrary,  as  we  shall  seej  it  has 
been  explicitly  held  by  us  that,  where  the  language  of  the 
conveyance,  construed  in  its  ordinary  and  usually  accepted 
sense,  operates  to  convey  a  fee,  it  vests  the  grantee  with 
more  than  a  mere  right  of  way.  For  example,  in  the  com- 
paratively recent  case  of  Wathins  v.  lotoa  Cent.  R.  Co.,  123 
Iowa  390,  the  company  took  an  ordinary  deed  of  bargain  and 
sale  for  a  strip  of  ground  upon  which  it  erected  and  operateil 
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its  road ;  and  a  question  arose  as  to  whether  the  title  so  ac- 
quired had  been  lost  by  abandonment.  Among  other  ques- 
tions discussed,  the  court  there  said : 

"It  is  contended  that  defendant  took  no  greater  title 
through  its  deed  from  Mock  than  it  would  have  acquired  by 
condemnation  proceedings  under  the  statute  whereby  it  re- 
ceives simply  an  easement  in  the  land  for  railway  purpofscs, 
*  *  *  There  is  no  doubt  that  the  deed  from  Mock  to  the 
defendant  conveyed  a  fee-simple  title  to  the  strip  of  land." 

In  the  same  connection,  we  again  said : 

"There  can  be  no  doubt  that  Mock  parted  with  the  fee- 
simple  title  to  this  strip  of  land,  and  that  defendant,  a  cor- 
poration duly  organized,  received  that  fee.  ♦  •  *  When  a 
corporation  is  authorized  to  hold  real  estate  for  some  pur- 
poses, or  to  a  limited  extent,  a  deed  to  it  is  not  void,  although 
the  lands  were  for  other  purposes  or  beyond  the  limit  al- 
lowed. As  between  the  parties,  the  deed  passes  title,  and 
the  state  alone  can  inquire  into  the  matter  by  direct  pro- 
ceedings." 

To  the  same  effect  is  Askmo  v.  Smith,  109  Wis.  532.  The 
writer  of  this  opinion  would  hesitate  to  go  quite  so  far  as  to 
say  that  a  title  so  conveyed  to  a  railroad  company  conveys, 
in  all  cases,  an  absolute  title  in  fee  simple,  a  term  which 
ordinarily  imports  an  indefeasible  title.  If  the  deed  itself 
contains  a  provision  by  which  the  title  so  conveyed  is  sub- 
ject to  a  possible  forfeiture  or  reverter,  or  if  the  statute  un- 
der which  the  corporation  exists,  limits  its  authority  to  take 
and  hold  title,  except  for  special  uses  and  purposes,  the 
title  so  passed  is  still  a  fee,  but  a  fee  which  is  liable  to  divest- 
ment when  the  use  of  the  land  becomes  inconsistent  with  the 
limitation  expressed  in  the  deed  or  imposed  by  the  statute. 
Directly  in  point  on  this  proposition  is  Polehitzki  v.  John 
Week  Lbr.  Co,,  157  Wis.  377  (147  N.  W.  703).  There,  an 
owner  deeded,  by  ordinary  conveyance,  a  strip  of  land  on  a 
river  bank,  for  the  purpose  of  rafting  and  booming  logs. 
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This  was  held  to  pass  a  qualified  fee  title.  The  court  says : 
"An  easement  is  something  quite  different  from  a  fee  or 
a  limited  fee.  In  the  one  case,  title  does  not  pass,  but  only 
a  right  of  use  or  privil^e  in  the  land  of  another.  In  the 
other  case,  the  title  does  pass,  even  though  the  use  be 
limited." 

The  rule  is,  perhaps,  nowhere  more  clearly  stated  than 
in  State  v.  Brotcn,  27  N.  J.  L.  13.  The  deed  in  that  case  con- 
veyed land  on  which  to  construct  a  canal,  arid  was  limited  bv 
the  words  "so  long  as  used  for  a  canal ;"  and  it  was  held  that 
such  a  conveyance  to  a  corporation,  restricting  the  owner 
of  the  land,  had  the  effect  to  vest  the  fee  in  the  grantee;  and 
that,  although  such  grantee  may  have  no  right  to  use  the 
land  for  any  purpose  other  than  that  named  in  the  deed,  yet 
it  has  the  right  to  prevent  any  other  persons  from  using  it 
for  any  purpose  whatever.  But  the  question  here  suggested 
is  one  on  which  we  need  not  now  undertake  to  pass.  But, 
irrespective  of  what  may  have  been  held  elsewhere,  we  think 
it  clear  that,  under  our  own  statute  and  prior  holdings,  it  is 
settled  that  a  distinction  exists  between  a  conveyance  of  title 
to  land  and  a  conveyance  of  a  mere  right  of  way  or  easement 
over  land,  even  though  the  deed  provides  that  the  title  is 
conveyed  for  the  purpose  of  enabling  the  grantee  to  use  it 
for  the  building  and  operation  of  a  railway  . 

Another  thought  suggests  itself  in  this  connection. 
There  can  be,  in  this  case,  no  holding  that  the  deeds  of  con- 
veyance are  the  equivalent,  in  effect,  of  a  condemnation,  for 

the  suflBcient  reason  that  a  street  railway 
'  eminent  do-         company  is  vested  by  statute  with  no  right 

main :  non- 

exiatence  of         of  eminent  domain,  and  it  could  not  have 

right 

condemned  this  20-foot  strip,  even  if  it  had 
so  desired.  ThompsonrHotiston  Elec,  Co.  v.  Simon^  20 
Ore.  60;  H'cilman  v.  Lebanon  d  A.  Fit  R.  Co.,  180  Pa.  St. 
627.  It  acquired  its  title  by  the  only  means  open  to  it,  and 
that  is  by  niunicipal  grant,  where  it  occupies  the  streets, 
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and  by  conveyance  from  the  property  ownei'S,  where  it  de- 
parts from  the  public  way.  The  conveyances  which  it  ob- 
tained, vested  it  with  a  qualified  fee,  and  not  a  mere  right 
of  way;  and  the  assessment  against  it  cannot  be  avoided 
on  the  theory  that  its  interest  in  the  property  is  that  of  a 
holder  of  a  mere  easement. 

Exemption  from  taxation,  or  from  an  assessment  which 
is  spread  over  other  lands  within  the  assessment  district,  is 
something  which  the  law  will  not  upliold,  except  when  clear- 

Iv  required  bv  some  legal  or  statutory  rule. 

5.  Taxation  :   ex-       "  ' 

emotions :  Where  the  law  authorizes  a  special  assess- 

rallway    right  '^ 

cLniaeST'       i"eiit  on  lands,  without  providing  any  ex- 
ments.  ception  because  of  the  use  to  which  such 

property  is  put,  it  is  beyond  the  proper  province  of  the  court 
to  create  such  an  exception.  This  and  other  conclusiong 
above  expressed  find  support  in  principles  recognized  in 
N(yrther7i  Pac,  R.  Co.  v.  Seattle,  46  Wash.  674  (91  Pac.  244); 
Louisville  d  N,  R.  Co.  v.  Barber  Asphalt  P.  Co.,  197  U.  S 
430;  Northern  Ind.  R.  Co.  v.  ContwUey,  10  Ohio  159,  164 
In  re  Netc  York,  11  Johns.  (N.  Y.)  77;  Chicago  d  Alton  R 
Co.  V.  City  of  JoUct,  153  111.  649 ;  Per^  d  I.  R.  Co.  v.  Hanna 
68  Ind.  562;  State,  Paterson,  etc.,  R.  Co.  v.  City  of  Paissaic, 
54  N.  J.  L.  340  (23  Atl.  945)  ;  Lake  Share  d  M.  S.  R.  Co.  r. 
City  of  Grand  Rapids,  102  Mich.  374;  Chicago  d  N.  W.  R. 
Co.  V.  People,  120  111.  104;  City  of  Ottawa  v.  Church,  20 

111.  423;  Burlington  d  M.  R.  R.  Co.  v.  Spearman,  12  Iowa 

112,  117;  Chicago,  R.  I.  d  P.  R.  Co.  v.  City  of  Centervilh, 
172  Iowa  444 ;  Hcman  Comt.  Co.  v.  Wabash  R.  Co.,  206  Mo. 
172 ;  Chicago,  M.  d  St.  P.  R.  Co.  v.  Afihcanikee,  148  Wis.  39 
(133  N.  W.  1120)  ;  Illinois  Cent.  R.  Co.  v.  Decatur,  147  U.  S. 
100;  AtcJtison,  T.  d  S.  F.  R.  Co.  v.  Peterson,  58  Kan.  818: 
New  York  Cent,  d  H.  R.  R.  Co.  v.  Aldridge.  135  N.  Y.  8.1: 
Vail  V.  Long  Lnland  R.  Co.,  106  N.  Y.  283;  Stevens  r.  Gal 
veston,  E.  d  S.  A.  R.  Co.,  (Tex.)  169  S.  W.  644;  City  oi 
Shreveport  v.  Shreveport  Traction  Co.,  134  La.  568;  Penn- 
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sylvania  Hort.  Society  v,  Craig,  240  Pa.  St.  137;  Maitei^  of 
City  of  Buffalo,  206  N.  Y.  319  (90  N.  E.  850)  ;  Georgia  R.  d 
B,  Co.  V.  Decatur^  137  Ga.  537. 

II.  The  further  contention  of  appellee  that  the  city  is 
without  inherent  power  to  levy  special  assessments  for  street 
improveineuts,  and  that  such  authority,  if  it  exists  at  all, 

must  have  its  origin  in  some  statute  pro- 
6.  Municipal  vidiuff  therefor,  is  sound.    The  question  then 

CORPORATIONS  :  ^  ^  ^ 

raiiwa^^HgAt      ^I'lses  whether  we  have  any  such  statute. 

t^r on  *t?eet.     ^s  is  familiarly  known,  Chapter  7,  Title  V, 

of  the  Code,  with  its  subsequent  amend- 
ments, expressly  vests  cities  with  power  to  improve  streets 
by  paving  and  curbing,  and  to  assess  the  cost  thereof  upon 
abutting  and  adjacent  property,  and  prescribes  the  proce- 
dure by  which  such  authority  can  be  made  effective.  It  pro 
vides  and  fixes  the  portion  of  the  paving  expense  which  shall 
be  charged  upon  street  railways  which  occupy  any  part  of  a 
paved  street  (Code  Section  834),  but  does  not  specifically 
mention  such  railways,  or  railway  companies  of  any  kind,  in 
speaking  of  abutting  or  adjacent  property.  It  does,  how- 
ever, provide  for  assessment  upon  abutting  and  adjacent 
property,  in  general  terms,  without  any  discrimination  be- 
tween owners  thereof,  and  without  exempting  any  property 
because  of  the  manner  of  its  use  or  occupation.  The  words 
employed  are  "abutting  property,"  and  not  abutting  "lots" 
or  "blocks;"  and,  while  it  may  be  admitted  that  this  has 
reference  to  real  property  only,  the  use  of  the  broadly  gen- 
eral term  is  significant  of  a  l^islative  purpose  to  include 
within  the  liability  to  special  assessment  all  real  propert:^ 
wifhin  the  prescribed  limits,  without  discrimination.  If  the 
term  "abutting  property"  fairly  includes  a  railway  right  of 
way  bordering  upon  the  street  improved,  then  the  power  and 
authority  to  charge  it  with  an  assessment  cannot  be  doubted, 
even  though  railways  and  street  railways  are  not  mentioned 
bv  name  in  the  statute. 
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By  Section  791-i,  Code  Supplement,  1913,  "the  right 
of  way  of  wwy  railroad  comi)any  fronting  or  abutting  upon" 
a  city  street  is  expressly  made  liable  to  special  assessment 

for  street  improvements,  and  the  assessment 

7.  Municipal  is  niade  collectible  by  suit  at  law,  as  a  money 

assessments :  *     demand.     But  counsel  seek  to  avoid  the  eflfect 

railway   right 

of  way.  of  this  provisiou  by  urging  that  the  term 

"railroad,"  as  there  employed,  should  be  in- 
terpreted as  applicable  to  commercial  railroads  only,  and 
as  having  no  reference  to  street  railways.  It  cannot  be  de- 
nied that,  in  many,  and  perhaps  most,  instances  in  which  the 
word  railroad  or  railway  is  used,  without  any  term  of  quail- 
ftcation,  it  is  to  be  given  this  restricted  meaning;  but  this  is 
by  no  means  univei-sal.  For  example,  a  statute  providing 
for  redress  of  injuries  arising  from  the  n^lect  of  "railroad 
companies''  has  been  held  to  apply  to  railroads  of  any  and 
all  kinds.  Johnson's  Admr.  v.  LotUsville  City  R,  Co.,  73  Ky. 
231,  282.  An  act  "to  enable  railroad  companies  to  borrow 
money''  applies  to  street  railways.  City  of  Chicago  r. 
Evans,  24  111.  52,  55.  In  Massachusetts  L,  d  T.  Co.  v.  Hamil 
ton,  32  C.  C.  A.  46,  it  was  said  that  "railroad"  has  no  such 
fixed  definition  as  to  enable  a  court  to  determine,  from  that 
word  alone,  whether  it  applies  to  street  railways  or  not 
See,  also,  t^avamiah,  T.  <£•  /.  of  H.  R.  Co.  v.  Williams,  117 
Ga.  414.  It  may  be  used,  in  a  broad  sense,  to  include  rail- 
ways of  whatever  kind,  or  however  operated,  or,  in  its  tech- 
nical sense,  as  not  applicable  to  street  railways.  In  some 
cases,  the  circumstances  have  been  such  that  the  word  "rail- 
roads''  has  been  held  to  apply  to  street  railroads  ouly.  P^ 
pie  V,  Craycroft,  111  Cal.  544.  Of  a  similar  bearing  are  Cen- 
tral r.  R.  Co.  V.  TxoentytlUrd  St.  R.  Co.,  54  How. 
Pr.  (N.  Y.)  168,  185;  Hestonvilte,  M.  d  F.  P.  R.  Co.  r. 
City  of  Philudelphia,  89  Pa.  St.  210,  219;  Montgomery's  ip- 
peal,  136  Pa.  St.  96;  Price  v.  State.  74  Ga.  378;  Freiday  r. 
Sioux  City  R.  T.  Co.,  92  Iowa  191.     It  is  very  difficult  to 
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suggest  any  good  reason  for  applying  the  statute  above 
cited  to  a  commercial  railway,  which  is  not  equally  perti- 
nent in  the  case  of  a  street  railway. 

But,  even  if  we  were  to  hold  with  appellee  that  this 
statute,  Code  Supplement  Section  791-i,  ils  not  applicable  to 
street  railways,  we  must  then  consider  whether  the  company 

is,  under  the  admitted  circumstances,   en- 

8.  Municipal  titled  to  immunitv,  in  this  case  from  assess- 

raiiway^teht      °^^"*  ^®  ^  street  railway.     In  the  Freiday 

raUway*  defined.  ^^^^  supra,  the  railway  company  in  question 

was  elevated  above  the  street,  and  performed 
all  the  ordinary  functions  of  a  street  railway;  but  it  was 
still  held  to  be  a  railway,  in  the  ordinary  sense,  and  included 
in  the  statute  governing  railways  generally.  This  conclu- 
sion was  reached  upon  the  theory  that  a  street  railway,  with- 
in the  meaning  of  the  law,  is  one  built  upon  the  surface  of  a 
street,  the  track  conforming  to  the  street  grade,  and  so  con- 
structed as  not  of  necessity  to  exclude  the  public  from  the 
use  of  the  part  of  the  street  so  occupied.  In  short,  a  street 
railway  is  part  of  the  public  street.  The  company  uses  the 
street  in  common  with  other  members  of  the  public,  having 
no  exclusive  right  to  the  way  it  occupies.  A  street  railwa:> 
is  a  railway  laid  down  upon  streets  for  the  purpose  of  carry- 
ing  passengers.  Montgomery  v.  Santa  Arma  W.  R.  Co.,  104 
Cal.  186.  It  is  a  railway  in  a  street.  Philadelphia  v.  Mc- 
Manes,  175  Pa.  St.  28.  They  must  conform  to  the  grades  of 
the  street  they  occupy.  Rahn  Twp.  v.  Tamaqim  SL  R.  Co., 
167  Pa.  St.  84.  It  has  no  exclusive  privilege  in  the  use  of  the 
street  or  part  of  the  street  it  occupies.  Laufer  v.  Bridgeport 
Traction  Co.,  68  Conn.  475;  Canastota  Knife  Co.  v.  Xeicing- 
ton  T.  Co,,  69  Conn.  146;  Heilman  v.  Railway  Co.,  180 
Pa.  St.  627.  Even  though  ojierated  like  street  railways,  they 
are  not  such  if  not  built  upon  or  not  occupjing  streets. 
Baltimore  i\  Baltimore,  C.  d  E.  M.  P.  R.  Co.,  84  Md.  1.  A 
street  railway  lies  along  and  upon  the  streets  of  a  city  or 


1276  Des  Moines  City  R.  Co.  v.  City.     [183  Iowa 

town.  Thompson-Houstofi  Elec.  Co,  v.  Simon,  20  Ore.  60. 
The  appellee's  railroad,  so  far  at  least  as  pertains  to  that 
portion  in  controversy,  is  not  laid  in  or  upon  the  public 
street.  It  is  laid  in  and  upon  its  own  premises,  acquired 
by  purchase  and  de^s  of  conveyance.  Of  those  premises  it 
has  and  exercises  exclusive  use  and  possession.  It  does  not 
necessarily  conform  its  grade  (except,  perhaps,  at  street 
crossings)  to  the  grade  of  the  street  or  public  way  on  either 
side  of  it.  The  public  neither  occupies  nor  uses  it  in  common 
with  the  company  or  otherwise,  or,  if  such  use  exists  at  any 
point,  it  is  not  grounded  upon  any  public  right.  It  is  sep- 
arated from  the  street  by  a  curb,  and  is  unpaved.  It  is  con- 
ceded that  the  railway  is  used  for  the  carrying  of  certain 
classes  of  freight.  Such  a  railway  does  not  accord  with  any 
of  the  accepted  definitions  of  a  street  railway.  In  the  F^rei- 
day  case,  having  found  that  an  elevated  railway  is  not 
a  street  railway,  within  the  meaning  of  the  law,  we  said, 
"If  it  is  not  a  ^street  railway,Vithin  the  statutory  meaning, 
then  it  is  a  'railway,^  within  the  meaning  of  Code  Section 
464,"  \vhich  was  then  under  consideration.  Following  the 
line  of  reasoning  there  adopted,  as  this  railway,  in  its  own- 
ership and  operation  over  the  line  described,  is  not  a  street 
railway,  it  is  a  railway,  in  the  general  sense,  as  used  in  the 
statute  making  railway  right  of  ways  subject  to  local  assess- 
ments for  street  improvements.  To  hold  to  the  contrary,  and 
sustain  the  plaintiff's  contention,  is  to  make  it  possible  in 
every  city  for  a  corporation,  ostensibly  as  a  street  railway 
company,  to  acquire,  by  the  aid  of  the  city  council  or  other- 
wise, title  to  a  strip  of  convenient  width  along  any  street  or 
boulevard  of  sufficient  width  to  permit  it,  and  on  this  strip 
to  build  and  operate  its  road,  exclude  the  public  from  the 
common  enjoyment  and  use  thereof,  and  at  the  same  time  es- 
cape all  liability  for  the  expense  of  street  improvement.  It 
would  be  an  impeachment  of  legislative  intelligence  to  as- 
sume or  believe  that  any  such  result  was  intended.    It  is  not 
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necessitated  by  the  language  of  any  statute  or  by  any  rule 
or  principle  of  law  to  which  our  attention  has  been  called. 
That  such  property,  whether  held  by  an  absolute  title  or  de- 
feasible title,  is  real  estate,  is  too  clear  for  successful  contra- 
diction. Newark,  etc,  Traction  Co.  r.  North  Arlington,  65 
N.  J.  L.  150  (46  Atl.  568) ;  People  v.  Cassity,  46  N.  Y.  46; 
People  V.  Oommissioners  of  Taxes,  82  N.  Y.  459;  People  v. 
Oommisaioners  of  Tawes,  101  N.  Y.  322 ;  City  of  New  Haven 
V.  Fair  Haven  &  Westville  R.  Co.,  38  Conn.  422. 

If  real  estate,  does  it  "abut"  upon  the  street  improved? 
If  the  railway  was  laid  upon  the  surface  of  the  street,  it 
would  not,  of  course,  be  liable  to  assessment  as  abutting 
property.  In  such  case,  however,  it  would  come  within  the 
statute  which  provides  for  assessing  against  a  street  railway 
company  the  cost  of  paving  between  its  rails  and  for  an  ad- 
ditional one  foot  on  either  side.  But  the  strip  of  land  as- 
sessed and  the  railwav  thereon  are  neither  in  nor  on  the 
street;  it  has  never  been  dedicated  to  the  public  nor  es- 
tablished as  a  street  by  the  public  authorities;  and  the  fact 
that  a  public  street  or  way  extends  along  either  side  of  such 
land,  and  that  both  such  ways  are  designated  and  known  by 
one  common  name,  cannot  do  away  with  the  other  patent 
fact  that  such  land  abuts  upon  the  improved  street  by  which 
it  is  bounded.  The  situation  may  be  aptly  illustrated  as  fol- 
lows: A,  B,  and  C  own  city  lots  adjoining  in  the  order 
named.  The  outer  lots,  owned  by  A  and  C,  are  each  40  feet 
wide,  while  B's  lot  is  20  feet  wide.  A  and  C  unite  in  dedi- 
cating their  lots  to  the  public  for  street  purposes,  but  B 
declines  to  unite  therein.  The  dedication  is  accepted,  and 
the  two  40-foot  ways  are,  by  proper  proceedings,  ordered 
paved.  Would  C  be  permitted  to  escape  liability  to  assess- 
ment on  the  plea  that  his  land  is  not  abutting  property?  No 
one  would  argue  in  support  of  such  proposition,  and  we  see 
no  better  reason  for  such  a  holding  in  the  case  now  before  us. 
The  case  is  not  at  all  parallel  to  the  case  of  a  street  or  boule- 
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vard  along  the  middle  of  which  is  left  an  nnpaved  parking 
'  space,  as  counsel  argue.  In  such  case,  the  parking  space 
is  public  property,  the  title  to  which  is  in  the  city.  It  u 
still  a  part  of  the  street,  though,  like  the  parking  on  either 
side  of  the  paved  way,  it  is  withdrawn  from  public  trarel 
and  made  use  of  for  ornamental  purposes.  In  the  case  at 
bar,  as  we  have  already  noted,  the  strip  of  land  held  by  ap 
pellee  is  not  a  part  of  the  street,  either  by  dedication  or 
otherwise,  and  we  discover  no  reason  for  exempting  it  from 
liability  to  the  same  extent  proportionally  as  other  land? 
within  the  assessment  district.  Very  directly  in  point  in 
this  respect,  is  City  of  Shrevrport  r.  ShrevepoH  Traction  Co.^ 
134  La.  568  (64  So.  414),  where  a  20-foot  strip. of  land  along 
the  middle  of  a  street  was  owned  and  occupied  by  a  railway 
company,  and  held  to  be  abutting  property,  liable  to  special 
assessment  for  street  improvements. 

It  follows  that  the  judgment  and  order  appealed  from 
must  be  set  aside,  anS  the  cause  remanded,  with  directions 
to  the  court  below  to  confirm  the  special  assessments  as 
made. — Reversed. 

Evans,  C.  J.,  Deemer  and  Preston,  JJ.,  concur. 

Supplemental  Opinion. 

Per  Curiam. — The  opinion,  in  so  far  as  it  determines 
that  the  strip  of  ground  on  which  plaintiff's  tracks  are 
laid  is  assessable  for  the  improvement  made,  is  adhered  to. 
The  trial  court,  in  decreeing  otherwise,  did  not  pass  upon  the 
validity  of  the  assessment  as  made  by  the  city  council,  and  to 
enable  it  so  to  do,  and  to  enter  such  a  decree  with  reference 
thereto  as  the  law  requires,  the  cause  is  remanded  to  the  dis 
trict  court,  with  leave  to  either  party,  if  so  disposed,  to  in- 
troduce additional  evidence. 

The  order  in  the  last  sentence  is  so  modified,  and  the 
petition  for  rehearing  overruled. 
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L.  E.  Ellls,  Administrator,  Appellee,  v.  Interstate  Busi- 
ness Men's  Accident  Association,  Appellant. 

INSURANCE:     Accidental   Injuries — ^Insurer   as   Final   Arbiter.     A 

1  policy  which  provides  that  the  insurer  shall  not  be  liable  for 
injuries  from  the  discharge  of  firearms  unless  the  accidental 
character  of  the  discharge  shall  be  established  by  at  least  one 
eyewitness  of  the  event,  other  than  the  insured,  "provided  ♦  ♦  * 
the  directors  may  waive  this  limitation  when  they  are  satisfied 
that  said  discharge  was  accidental,"  simply  means  that  there 
shall  be  no  liability  if  the  directors,  as  reasonable  men,  and  act- 
ing reasonably,  find  that  the  accidental  nature  of  the  discharge 
has  not  been  established.  And  the  insurer  may  not  constitute 
himself  the  supreme  arbiter  of  this  fact  question. 

INSUBANOE:     Accident — Res  Gestae,  Etc.    The  res  gestae  attend- 

2  ing  an  injury  and  the  condition  of  matters  and  things  relating 
thereto,  without  any  direct  evidence  as  to  what  took  place  at 
the  very  instant  of  time  when  the  Injury  was  received,  may  be 
sufficient  to  establish,  to  a  reasonable  certainty,  the  accidental 
character  of  the  injury. 

PRINCIPLE  APPLIED:  An  automobile  was  out  of  repair.  De- 
ceased went  to  the  garage  to  work  upon  it.  Soon  thereafter,  he 
returned  to  his  house  for  dinner.  His  conduct  was  not  unusual. 
After  dinner,  he  returned  to  the  garage.  Within  two  or  three 
minutes,  he,  dressed  In  his  overalls  and  with  a  wrench  in  his 
hand,  hurriedly  returned  to  the  house,  hurriedly  called  to  his 
wife,  and  said:  "I  am  hurt.  I  feel  as  if  something  hit  me.  I 
was  reaching  on  the  shelf  for  the  grease  gun,  when  something 
knocked  me  over.  I  think  it  must  have  been  the  22.  I  didn't 
know  it  was  there.  Examine  my  side.  I  feel  faint.  I  thought 
it  was  an  electric  shock,  at  first.  I  saw  some  smoking  rags, 
the  end  of  the  rifle  sticking  out."  The  rifle  in  question  was 
hammerless,  was  very  easily  discharged,  was  at  once  found  in 
the  garage  on  a  shelf,  under  an  aggregation  of  rags  and  tools, 
and  with  the  muzzle  angling  outward  and  beyond  the  edge  of 
the  shelf.  A  rag,  with  a  hole  burned  therein,  was  looped  over 
the  end  of  the  barrel.  A  grease  gun  was  present  with  the  rags. 
There  was  no  evidence  tending  to  show  suicidal  purpose  or 
predisposition  to  suicide.  Held  sufficient  to  establish  the  acci- 
dental discharge  of  the  gun. 

INSURANCE:     "Eyewitness"  Requirement.    An  "eyettntness;*  with- 

3  in  the  meaning  of  a  policy  which  provides  for  non-liability  in 
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case  of  injury  from  the  discharge  of  firearms  unless  the  acciden- 
tal character  of  the  discharge  be  established  by  an  "eyewitness" 
of  the  event  other  than  the  insured,  is  (a)  one  who,  having  been 
present  at  or  near  the  scene  of  the  injury,  testifies  to  the  oper- 
ating cause  of  the  injury  as  then  observed  by  him,  or  (b)  one 
who,  having  been  so  present,  testifies  to  the  existence  of  an 
operating  cause,  as  then  observed  by  him,  to  which  the  accident 
may  fairly  be  attributed,  and  who  testifies,  in  at  least  a  general 
way,  to  the  nature  and  working  of  such  operating  cause. 

PRINCIPLE  APPLIED:  See  No.  2.  Held,  the  accidental  na- 
ture of  the  discharge  of  the  gun  was  established  by  an  "ejre- 
witness." 

Appeal  from  Folic  District  Court. — Thomas  J.  Guthbib, 

Judge. 

June  27,  1918. 

Action  at  law,  to  recover  upon  a  policy  of  accident  in- 
surance. Tiiere  was  a  judgment  for  plaintiff,  and  defendant 
appea  Is. — ^l  ffi  nu  ed, 

R.  M.  UaineSy  General  Counsel,  and  Dunshee,  Haineifi 
Brady y  for  appellant. 

Ca/tTy  Carr  d  Evans,  for  appellee. 

Weaver,  J. — It  is  conceded  of  record  that  the  plaintiffs 
intestate  died  March  14,  1916 ;  that  his  death  resulted  from 
a  gunshot  wound,  without  any  other  concurring  or  con- 
tributing cause;  and  that,  at  the  time  of  his 

1.  iNSDRANCH :  EC    dcath,  hc  held  a  valid  policy  of  accident  in- 
cidental in-  '  f       J 

as^'finai  wwter.   s"^^^!*^^  ^^  ^^^  defendant  association.    Suit 

being  brought  on  the  policy,  the  defendant 
answered,  denying  liability  on  the  theory  thart,  although  the 
death  of  the  insured  is  shown  to  have  been  caused  solely  hj 
external  and  violent  means,  proof  of  its  accidental  character 
is  not  established  in  the  manner  stipulated  in  the  policy. 
It  pleads  that  the  deceased,  in  applying  for  membership  in 
the  association  and  for  a  policy  of  insurance  therein,  entered 
into  the  following  agreement: 


J 
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"I  hereby  agree  that  I  will  accept  the  certificate  of  mem- 
bership which  may  be  issued  to  me,  subject  to  all  the  provi- 
sions, conditions,  and  limitations  contained  in  the  articlies 
of  incorporation  qnd  by-laws  of  said  association  as  the  same 
now  are  or  as  they  may  be  legally  amended  and  changed; 
and  I  agree  to  comply  with  all  the  provisions  thereof.'* 

The  answer  further  alleges  that,  among  the  provisions 
of  the  articles  and  by-laws  of  the  association  to  which  the 
deceased  thus  subscribed,  are  the  following: 

"The  right  of  any  member  or  person,  claiming  by, 
through  and  under  any  certificate  issued  to  any  member  to 
claim  weekly  benefits  or  indemnity  from  the  association 
shall  be  fixed  and  established  by  the  provisions  of  the  articles 
of  incorporation  and  of  the  by-laws  in  force  at  the  time  the 
accident  occurred  or  sickness  commenced  out  of  which  any 
claim  arises."     Section  15  of  Article  V. 

"The  contract  between  the  association  and  its  members 
shall  consist  of  the  articles  of  incorporation  and  by-laws  and 
the  application."    Section  3  of  Article  I. 

"This  association  shall  not  be  liable  for  the  payment  of 
benefits  or  indemnity  on  account  of  disability  or  death  re- 
suiting  from  a  bodily  injury  caused  by  the  discharge  of 
firearms,  unless  the  member,  or  person  claiming  by,  through 
or  under  any  certificate  issued  to  such  member,  shall  es- 
tablish the  accidental  character  of  such  discharge  by  the 
testimony  of  at  least  one  i>erson,  other  than  the  member,  who 
was  an  eyewitness  of  the  event ;  provided  that  the  board  of 
dirertorn  may  uxiive  this  limitation  \chen  they  are  satisfied 
that  said  discharge  xoas  accidental,^'  Section  5  of  Article 
IV. 

The  accidental  character  of  Larson's  death  is  denied, 
and  the  sole  contention  of  the  defendant  in  the  court  below 
and  in  this  court  is  that  plaintiff  has  failed  to  establish  that 
fact  in  the  manner  or  by  the  testimony  prescribed  in  Section 
5,  Article  4,  last  above  quoted. 

Vol.  18^  \.K. — 81 
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The  testimony,  in  addition  to  the  conceded  facts  al 
ready  mentioned,  is  very  brief.  It  tends  to  show  that  de- 
ceased and  his  wife  had  been  out  in  an  automobile,  which  did 
not  appear  to  be  working  well,  and  they  came  home  about 
four  o'clock  in  the  afternoon.  The  wife  went  into  the  house, 
and  deceased  went  to  work  on  the  car.  A  little  later,  de^ 
ceased  came  in  to  dinner,  after  which  he  returned  to  the  gar- 
age. Of  what  followed,  the  wife,  testifying  as  a  witness,  says 
that,  within  two  or  three  minutes  after  he  went  out,  she 
heard  him  come  rapidly  into  the  kitchen ;  and  as  he  entered, 
he  called  to  her,  "Come  here,  Nita,  quick.  I  am  hurt."  Going 
to  him,  she  found  him  standing  in  the  room.  He  was  dressed 
in  his  overalls,  and  had  a  monkey  wrench  in  his  hand.  To 
her  inquiry,  "How  are  you  hurt?"  he  said; 

"I  feel  as  if  something  hit  me.  I  was  reaching  on  the 
shelf  for  the  grease  gun,  when  something  knocked  me  over. 
I 'think  it  must  have  been  the  twenty-two.  I  didn't  know  it 
was  there." 

Then,  sitting  down,  he  asked  his  wife  to  examine  his 
side,  and  added  that  he  was  feeling  faint.  To  the  doctor, 
who  soon  arrived,  he  repeated  his  story,  substantially  as  be- 
fore. The  wife,  referring  to  the  rifle,  says  it  was  a  hammer 
less  gun,  which  she  had  herself  often  used,  and  that  the  trig- 
ger pull  was  extremely  light.  The  safety  device  was  oper- 
ated by  slipping  it  to  the  side,  and  it  would  "slip  with  the 
slightest  touch."  In  connection  with  the  statement  made 
by  the  injured  man  to  the  doctor,  he  said: 

"I  thought  it  was  an  electric  shock,  at  first.  It  knockeil 
me  down.  I  got  up,  and  saw  some  smoking  rags  or  some 
thing  of  the  sort ;  the  end  of  the  rifle  sticking  out." 

This  witness  also  examined  the  situation  at  the  garage. 
and  says: 

"There  is  shelving  along  the  north  wall,  occupying  the 
east  portion  of  the  north  wall,  in  the  northeast  comer  of 
the  garage.    We  found  a  twenty-two  rifle  lying  on  one  of  the 
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shelves.  The  butt  end  was  against  the  east  end  of  the  shelf, 
and  the  rifle  lying  at  an  angle  across  the  shelf.  The  muzzle 
stuck  over  the  edge  of  the  shelf  two  or  three  inches.  The 
rifle  was  covered  with  some  rags,  and  there  was  a  tire  pump 
lying  on  top  of  the  gun,  and  some  rags  under  the  tire  pump. 
There  was  a  grease  gun  lying  there,  mixed  up  among  the 
rags.  The  muzzle  was  sticking  out,  as  you  looked  towards 
the  shelves,  and  the  wire  plunger,  with  a  loop  for  a  handle, 
was  in  the  debris  on  the  shelf.  These  rag?  were  apparently 
rags  which  had  been  used  for  wiping  the  car.  There  was  a 
rag  over  the  muzzle  of  the  gun,  with  a  hole  burned  through. 
The  charred  hole  was  two  or  three  inches  in  diameter,  and  it 
allowed  the  rag  to  drop  so  that  the  muzzle  of  the  gun  stuck 
through  the  hole.^ 

One  other  witness  gives  practically  the  same  de- 
scription. 

The  only  evidence  offered  on  the  part  of  defendant  was 
the  several  provisions  of  the  articles  and  by-laws  of  the  as- 
sociation, and  the  concession  by  plaintiff  that  they  were 
in  force  and  effect  at  the  time  of  the  injury  and  death  of  the 
insured. 

At  the  close  of  the  evidence,  both  parties  moved  for  a 
directed  verdict.  The  defendant's  motion  being  overruled, 
its  counsel  said  to  the  court,  "That  leaves  nothing,  I  take  it, 
but  to  direct  a  verdict  for  plaintiff;"  and  a  ruling  was  en- 
tered accordingly.  From  the  judgment  on  the  directed  ver- 
dict, the  defendant  has  appealed. 

I.  The  first  question  presented  is  the  construction  of  the 
contract  of  insurance,  with  special  reference  to  the  effect 
upon  such  contract  of  Section  5,  Article  4,  of  appellant's 
articles  of  incorporation,  which  section  we  have  already 
quoted  in  full. 

The  appellant's  position  is  that  the  case  before  us  is,  in 
all  essential  respects,  the  parallel  of  Roeh  v.  Business  Men^s 
Assn.j  164  Iowa  199,  and  that  the  rule  there  approved  and 
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applied  requires  a  reversal  of  the  judgment  entered  in  the 
trial  court.  We  think,  however,  that  there  is  a  very  clear 
and  important  distinction  between  the  contract  in  the  Roek 
case  and  the  one  now  to  be  considered.  True,  Section  5, 
Article  4,  down  to  the  beginning  of  the  final  clause,  does 
follow  the  verv  language  of  the  article  in  the  Roeh  case,  bnt 
adds  thereto  the  provision  which  we  have  italicized  in  the 
quotation,  ''provided  that  the  hoard  of  directors  may  wake 
this  limitation  xchen  they  are  satisfied  that  said  discharge 
teas  accidental/'  Reading  the  entire  article  in  connection 
with  this  final  provision,  it  seems  very  clear  that  it  was  not 
intended  to  exempt  the  association  from  all  liability  for  the 
death  of  a  member  from  a  gunshot  wound  where  there  is  no 
eyewitness  of  the  occurrence,  but  to  limit  such  exemption  to 
cases  where  the  proof  of  the  accidental  character  of  the  injun 
is  not  established  by  the  evidence  to  the  satisfaction  of  the 
directors.  If  this  be  not  its  mes^ning,  what  effect  shall  we 
give  it?  It  must  be  presumed  that  the  proviso  means  som^ 
thing,  and  surely  it  is  not  to  be  dismissed  as  a  mere  resena- 
tion  by  the  insurer  of  a  right  to  make  the  beneficiary  of  the 
policy  a  gift,  if  the  board  of  directors  shall  be  so  charitably 
inclined.  The  language  of  the  contract  in  this  respect  has 
been  chosen  by  the  insurer,  and,  under  familiar  principles, 
it  is  to  be  given  the  most  favorable  construction  of  which  il 
is  reasonably  capable  in  support  of  the  plaintiff's  claim.  It 
is  well  settled,  also,  that  an  insurer  cannot  constitute  itself 
the  final  judge  or  arbiter  of  the  merits  of  a  claim  made 
against  it,  by  inserting  in  its  policy  a  provision  that  any 
claim  thereunder  must  be  established  by  proof  to  its  satisfac- 
tion. For  example,  in  Braunstein  v.  Aceide^ital  Death  /««• 
Co,y  1  B.  &  S.  782,  an  English  case,  the  policy  provided  that, 
before  payment  of  the  indemnity,  proof  satisfactory  to  the 
board  of  directors  of  the  accidental  character  of  the  injury 
must  l>e  furnished;  and  it  was  there  held  that  this  must  be 
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interpreted  as  meaning  no  more  than  that  the  proof  must 
be  reasonably  satisfactory,  and  that  the  board  could  not  de- 
prive the  plaintiff  of  his  right  to  recover,  by  unreasonably 
refusing  to  be  satisfied.  See,  also,  Trailer  v.  Commei'daJ 
Ttm\  E.  Acc.  Assn.,  202  Mass.  292  (88  N.  E.  901)  ;  In- 
suraihce  Co.  v.  Rodel,  95  U.  S.  232,  237 ;  Buffalo  L.,  T.  d  8.  D. 
Co.  V.  K.  T.,  etc.,  Assn.,  126  N.  Y.  450;  Reynolds  v.  Equitable 
Ace.  Assn.,  59  Hun  13;  Insurance  Co.  v.  Bennett,  90  Tenn. 
256;  No  yes  i\  Commeroial  Trav.  E.  Acc.  As»n.,  190  Mass.  171 
(76  N.  E.  665).  In  the  Noyes  case,  the  Massachusetts  court 
quoted  the  Braunstein  case  approvingly,  and  says: 

"There  is  an  implication  that  the  directors  will  act  rea- 
sonably, and  the  requirement  is  the  same  as  if  the  words 
'acting  reasonably'  were  inserted,  in  connection  with  the 
words  'said  board.' " 

Speaking  upon  the  same  subject,  the  court,  in  the 
Traiscr  case,  after  holding  that,  upon  the  proofs  offered, 
the  jury  might  find  that  the  death  was  accidental,  adds: 

"if  the  jury  should  so  find,  we  are  of  opinion  they  would 
have  also  the  right  to  say  the  same  fair  preponderance  of 
the  evidence  which  had  convinced  their  judgments  ought  to 
have  produced  the  same  conviction  in  the  minds  of  other  rea- 
sonable men.  It  would  be  an  anomaly  for  us  to  decide  other- 
wise. It  cannot  be  said,  as  a  matter  of  law,  that  reason- 
able 'men  were  bound  to  come  to  only  one  conclusion.  It  is 
not  for  the  defendant,  in  a  case  of  contradictory  evidence, 
finally  and  decisively  to  pass  upon  the  rights  of  the  insured, 
if  such  a  condition  as  this  has  been  reasonably  complied 
with.'' 

In  Buffalo,  etc,,  v.  Association,  supra,  it  is  said  that  a 
requirement  of  "satisfactory  proof  entitled  the  association 
to  demand  that  the  fact  "should  be  shown  with  reasonable 
(leflniteness  and  certainty."  The  rule  of  these  precedents  is 
without  exception  in  the  cases,  so  far  as  we  have  been  able 
to  discover.    As  suggested  in  the  Traiscr  case,  it  would  be 
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contrary  to  all  rea^ion  and  all  sound  principle  to  hold  it 
competent  for  an  insurer  in  a  contract  to  clothe  himself  with 
power  or  authority  "to  pass  finally  and  decisively  upon  the 
rights  of  the  insured."  The  courts  cannot  thus  be  ousted  of 
their  jurisdiction  to  settle  and  adjudicate  disputes  involving 
rights  of  persons  and  property.  Leuois  v:  Brotherhood,  lU 
Mass.  1 ;  Utter  v.  Travelers'  Ins.  Co,,  65  Mich.  545 ;  Fidelity 
d  Cos,  Co.  V.  Grays,  76  Minn.  450 ;  Fidelity  &  Cos.  Co.  v. 
Eickoof,  63  Minn.  170. 

II.  CJonstruing  the  contract  as  indicated  in  the  preced- 
ing paragrapl),  we  have,  then,  to  inquire  whether,  upon  the 
evidence  produced,  the  jury  could  properly  find  that  the  ac 

cidental   character  of  Larson's  death  had 
*  accident :  ret       been  established  by  proofs  which  "ought  to 

satisfy  reasonable  men,  acting  reasonably." 
This  question  must  be  answered  in  the  affirmative.  The 
entire  res  gestae  developed  py  the  testimony  tends  strongly 
to  show  that  the  gun  was  accidentally  discharged.  There 
is  not  only  an  entire  absence  of  evidence  tending  to  show 
suicidal  purpose  or  predisposition  on  part  of  the  deceased, 
but  practically  every  circumstance  shown  is  consistent  with 
and  gives  support  to  the  opposite  conclusion.  That  he  had 
l>eeu  engaged  in  working  about  his  car  is  shown  by  the  tes- 
timony of  his  wife,  by  the  condition  of  things  in  and  about 
the  garage  immediately  after  his  injury,  and  by  the  fact  that 
he  had  clothed  himself  in  his  overalls,  or  working  suit.  He 
had  come  into  the  house  to  his  dinner ;  and,  so  far  as  appears, 
there  was  nothing  in  his  conduct  to  excite  the  special  notice 
or  alarm  of  his  wife.  Dinner  over,  he  returned  to  his  work. 
but  almost  immediately, — in  two  or  three  minutes,  the  wit- 
ness says, — he  came  back,  in  a  hurried  manner,  carrying  a 
monkey  wrench  in  his  hand,  and  calling  his  wife  to  come 
quickly,  for  he  was  hurt.  His  explanation  given  at  the  mo 
ment  is  clearly  admissible  evidence,  and,  if  true,  indicatw^ 
that,  in  reaching  for  or  taking  down  the  "grease  gun,**  with 
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which  to  lubricate  some  part  of  the  car,  he  had  moved  the 
rifle  lying  upon  the  shelf,  in  such  manner  as  to  cause  its  dis- 
charge. His  immediate  and  hurried  return  to  the  house,  his 
prompt  call  for  help  from  his  wife  and  for  medical  aid,  are 
quite  inconsistent  with  an  attempt  at  suicide.  The  fact  that 
the  rifle  was  found  lying  on  the  shelf  or  bench,  with  the  muz- 
zle angling  outward,  the  delicate  character  of  its  trigger  ac- 
tion, ItH  being  under  a  more  or  less  confused  aggregation  of 
rags  and  implements  used  in  caring  for  the  car,  and  the  fur- 
ther significant  fact  that  the  load  appeared  to  have  been  dis- 
charged through  a  rag  lying  over  its  muzzle,  all  corroborate 
the  story  told  by  him  as  to  the  manner  of  his  injury.  That 
the  proved  facts  and  circumstances  as  a  whole  would  justify 
a  finding  that  the  alleged  accidental  discharge  of  the  gun 
was  established  to  a  reasonable  certainty,  and  that  the 
board  of  directors,  as  reasonable  men,  acting  reasonably, 
should  have  so  found,  is  scarcely  open  to  doubt. 

III.  The  foregoing  considerations  ai'e  sujQftcient  to  re- 
quire an  affirmance  of  the  judgment  below,  without  entering 
into  any  discussion  as  to  whether,  if  we  were  to  ignore  the 

effect  of  the  last  clause  of  Section  5,  Article 

'  "eyewitnoss"        4,  of  the  defendant's  articles  of  incorpora- 

reau.ren.ent.        ^^^   ^^^^  judgment  could  be  Sustained.    It 

is  perhaps  proper,  however,  to  point  out  that  the  opinion  in 
Roeh  V,  Association,  supra,  does  not  hold  that,  to  satisfy  the 
provision  for  "eyewitnesses^'  of  the  accident,  some  witness 
must  be  produced  who  actually  saw  the  discharge  of  the 
gun  which  caused  the  injury.  The  rule  or  principle  there 
approved  is  stated  in  these  words : 

"The  event  referred  to.  in  the  by-law  relied  upon  is  man- 
ifestly death  resulting  from  a  bodily  injury  caused  by  the 
discharge  of  firearms,  and  provides  that  the  independent  tes- 
timony should  come  from  one  who  was  an  eyewitness  of  that 
event.  •  •  •  Not  only  is  the  beneficiary  to  prove  the  operat- 
ing cause  of  death,  as  that  it  was  from  a  gunshot  wound. 
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but  he  must  jn'ove,  by  eyewitnesses  of  the  event,  that 
«?un  was  accidentally  ilischarp:ed.  It  is  not  enough  that  be 
j)rove  that  it  niiglit  have  been  so  committed.  His  proof  most 
be  stronger  than  that,  and  fairly  preponderate  in  favor  u( 
the  i>ropo8ition  that  the  gun  was  accidentally  discharged. 
•  *  •  In  the  case  at  bar,  the  event, — that  is  to  say,  the  ai 
cidental  character  of  the  discharge  of  firearms  resulting  in 
death, — must  be  established  by  at  least  one  person  other 
than  the  insured,  and  *who  was  an  eyewitness'  does  not 
necessarily  mean  that  the  witness  should  have  seen  the  exact 
manner  of  the  discharge;  but  it  seems  to  us  that  it  does 
comprehend  the  presence  of  the  witness  at  or  near  the  scene, 
and  his  direct  observation  of  such  facts  and  circumstanee* 
connected  with  the  immediate  transaction  as,  of  themaeh'es. 
and  without  any  aid  from  presumption  or  inference  arising 
from  love  of  life,  or  the  instincts  of  self-preservation,  in 
dicate  that  the  shooting  was  accidental." 

Following  this  statement  of  the  proposition,  the  opinion 
then  quotes  and  adopts,  as  expressing  the  views  of  thi^ 
court,  an  extract  from  Lewi^  r.  Brotherhood  Accident  Co» 
194  Mass.  1. 

**Aii  eyewitness  is  a  person  who  testifies  to  what  he 
has  seen.  By  the  terms  of  this  policy,  the  facts  and  ciroum 
stances  of  the  accident  and  injury  are  to  be  established  h} 
those  who  s^iw  them.  Not  onlv  are  the  facts  and  circuin 
stances  of  the  injury  to  be  established  by  an  eyewitness,  bnt 
also  those  of  the  accident ;  that  is,  the  operating,  cause  of  tht 
injury.  Enough  must  be  testified  to  by  eyewitnesses  to  show 
the  operating  cause  of  the  injury,  or  at  least  to  show  that. 
at  the  time  of  the  injury,  there  was  an  operating  cause  to 
which  the  accident  mav  fairlv  be  attributed,  and  to  indicate 
in  a  general  way  the  nature  of  that  cause  and  the  manner 
of  its  working." 

As  will  be  readily  seen,  this  statement  of  the  ruiei^ 
much  less  rigid  and  inflexible  than  the  one  contended  forhj 
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ai>pellant.    PerhajKS  no  better  illustration  is  needed  than  a 
statement  of  the  facts  in  the  Lewis  case,  in  which  the  court 
announced  the  above  rule,  and  j)erniitted  the  plaintiflP  to  re- 
cover upon  a  policy  containing  a  requirement  of  an  ejewit 
ness  of  the  event.     One  T^ewis,  being  insured  against  ac- 
cident, was  drowned.    The  policy  w'hich  he  held  contained  a 
provision  that,  in  case  the  insured  died  by  drowning  or  by 
shooting,  there  could  be  no  recovery  against  the  insurer  ex- 
cept upon  proof  of  the  facts  and  circumstances  of  the  ac- 
<:ident  and  injury,  by  the  testimony  of  an  actual  eyewitness. 
It  was  shown  that  I^ewis  and  a  young  lady  were  seen  on  the 
river  in  a  canoe  which.  Lewis  was  paddling.     A  little  later, 
the  empty  canoe  was  found  floating  upon  the  river,  and  the 
dead  bodies  of  Lewis  and  his  companion   were  thereafter 
found  in  the  river.     No  one  saw^  the  canoe  ui)set,  or  saw 
•  Lewis  or  the  young  lady  struggling  or  alive  in  the  water. 
In  other  words,  there  was  no  living  eyewitness  of  the  im 
mediate  facts  of  the  drowning.     There  were,  however,  two 
witnesses  who  were  on  the  river  about  five  minutes  before 
f(mr  o'clock  in  the  afternoon  of  that  day,  and  met  Lewis  and 
the  lady  going  in  the  opposite  direction.    They  appeared  to 
be  chatting  and  in  good  spirits,  nothing  unusual  in  their 
manner,  or  in  the  api)earance  or  action  of  the  canoe.     One 
of  these  witnesses  testified,  also,  that,  three  or  four  minutes 
after  this  meeting,  and  after  a  point  of  land  had  intervened, 
shutting  the  canoe  and  its  occupants  from  his  view,  he  heard 
a  cry  or  scream  of  some  kind,  but  did  not  i^eturn  to  see  what, 
if  anything,  was  the  matter.    Another  witness,  with  a  friend, 
was  on  the  river  *^ibout  4  o'clock'^  and,  as  they  rounded  a 
bend,  they  came  upon  the  upturned  canoe,  and  discovered 
articles  of  clothing  floating  on  the  surface.    Close  examina- 
tion of  the  witness  seems  to  have  develoj)ed  the  time  of  thin 
discovery  to  have  been  10  or  15  minutes  after  four.    The  own- 
er of  the  canoe  testified  that  Lewis  was  a  good  Iwatman ; 
that  the  canoe  was  what  he  would  call  medium  safe;  but 
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that  a  person  would  have  to  be  more  careful  with  it  than 
with  a  larger  one.  These  facts,  the  court  held,  sufficieDtlj 
satiFficrl  the  provision  in  the  insurance  contract  requiring 
proof  by  eyewitnesses.  The  views  expressed  on  this  point 
constitute  an  illuminating  example  of  the  practical  appllca 
tion  of  the  abstract  rule  or  principle  which  that  court  dse^ 
where  expresses,  and  which  is  approved  by  us  in  the  Roeh 
case,  and  upon  which  the  appellant  largely  relies.  The  opin^ 
ion  proceeds  as  follows : 

"The  jury  might  have  found,  on  the  evidence  of  actual 
eyewitnesses,  that,  shortly  before  the  time  when  the  accident 
happened,  Lewis  and  Miss  Hurley  were  upon  the  river  in 
what  might  be  called  a  'cranky  canoe,'  liable  to  overturn  at 
any  moment,  unless  unusual  care  was  exercised  both  bj 
Lewis  and  his  companion;  that,  within  five  (perhaps  fewer) 
minutes  of  the  time  when  thev  were  last  seen  alive,  the 
canoe  was  overturned,  and  the  bodies  were  under  water. 
Here,  then,  is  shown,  upon  the  testimony  of  e^-ewitnesses,  an 
operating  cause — namely,  the  imminent  liability  of  the 
capsizing  of  the  boat  by  reason  of  its  cranky  nature,  taken  in 
connection  with  the  fact  that  it  had  two  occupants,  of  whom 
one  was  a  young  woman,  not  shown  to  have  been  experienced 
in  aiding  to  keep  the  canoe  in  balance.  It  is  not  the  case 
of  a  boat  which  is  of  such  size  and  construction  as  to  be  not 
liable  to  be  upset  by  the  movements  of  persons  in  it,  but  it 
is  the  case  of  a  cranky  canoe,  having  two  persons  in  it,  where 
a  not  unusual  movement,  even  of  one  of  them,  may  result 
in  the  capsizing  of  it.  An  operating  cause  for  disaster  iserer 
present  under  such  circumstances,  and  that  cause  is  disclosei 
by  the  testimony  of  eyewitnesses.  ^Moreover,  upon  the  evi- 
dence the  jury  might  have  found  that  the  movements  of  tbf 
canoe  and  its  occupants  were  shown  by  eyewitnesses,  up  t'l 
a  time  within  three  or  four  minutes  of  the  accident;  uud  that 
cv(M*y  operating  cause  of  the  accident,  except  the  one  abote 
shown  to  have  been  present,  was  fairly  excluded  by  the  tes 
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timony  of  these  same  eyewitnesses.    It  must  be  held  that,  in  ' 
the  case  befoi*e  us,  the  facts  and  circumstances  of  the  ac- 
cident and  injury  were  established  by  eyewitnesses,  within 
the  meaning  of  the  policy." 

In  other  words,  if  the  eyewitnesses  testify  to  personal 
observation  of  the  "operating  cause,"  it  is  not  required  that 
they  shall  have  seen  that  cause  in  actual  operation. 

If  the  rule  and  reasoning  here  made  use  of  by  the 
Massachusetts  court  in  the  Lewis  case,  and  adopted  and  ap- 
proved by  us  in  the  Roeh  case,  are  sound,  and  we  think  they 
are,  it  seems  hardly  open  to  question  that  the  judgment  for 
plaintiff  in  the  present  case  is  fairly  sustainable.  If  a 
"cranky  canoe"  is  an  ever-present  cause  of  accident  to  those 
riding  therein,  is  it  not  equally  clear  that  a  loaded  gun,  with 
very  delicate  trigger  action,  in  a  position  where  it  may  be 
disturbed  by  a  careless  or  thoughtless  movement,  is  an  ever- 
present  operating  cause  of  peril  to  those  who  may  be  em- 
ployed within  its  reach?  And  if  the  tracing  of  the  move- 
ments of  the  occupants  of  the  canoe  may  stop  anywhere 
from  5  to  15  minutes  short  of  the  final  catastrophe,  and 
still  the  testimony  be  that  of  "eyewitnesses,  within  the  mean- 
ing of  the  policy,"  it  will  require  very  considerable  ingenuity 
to  find  reason  for  saying,  in  this  case,  that  the  2  or  3 
minutes  intervening  between  Larson's  leaving  the  house,  and 
his  hasty  reappearance,  exclai^ming  he  was  hurt,  is  such  a 
break  or  hiatus  in  the  history  of  the  case  by  eyewitnesses 
as  will  defeat  an  action  on  the  policy.  To  repeat  once  more 
the  statement  of  the  principle  announced  in  the  opinion  from 
which  we  have  quoted  so  extensively  : 

"Enough  must  be  testified  to  by  eyewitnesses  to  show 
the  operating  cause  of  the  injury,  or  at  least  to  sfhow  that, 
at  the  time  of  the  injv/ry,  there  was  an%perating  cause  to 
which  the  accident  may  fairly  he  attributed,  and  to  indicate 
in  a  general  wa/y  the  nature  of  that  coaasc  and  the  manner  of 
its  working.'^ 
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The  record  in  the  case  at  bar  fairly  fills  the  measure  o( 
this  requirement. 

No  reversible  error  is  shown^  and  the  judgment  of  the 
district  court  is — Affirmed. 

Preston,  C.  J.,  Gaynor  and  Stevens,  JJ.,  concur. 


Ed  Erickson,  Appellee,  v.  Maple  Block  Coal  Compaxt, 

Appellant. 

MASTES  AND  SERVANT:     *' Working  Place''  of  Miner.    A  miner 

1  must  keep  his  "working  place"  safe,  and  is  negligent  if  he  does 
not.  The  mine  owner  must  keep  the  rest  of  the  mine  safe,  vA 
is  negligent  if  he  does  not.  A  miner's  "working  place"  is  bis 
immediate  place  of  work — not  necessarily  thie  entire  TO(m  in 
which  he  is  working.  So  held  where  the  miner  waa  injured  by 
the  falling  of  an  insecurely  propped  room,  at  a  point  some  U 
feet  from  the  miner's  immediate  working  place.  (Sec.  248M3». 
Code  Supp.,  1913.) 

TBIAL:     Verdicts  in  Disregard  of  Instructions.    Verdicts  in  disre- 

2  gard  of  incorrect  instructions  will  he  set  aside. 

MASTES  AND  SERVANT:     Statutory  Duty  Non- Avoidable  by  Cod 

3  tract.  A  mine  owner's  statutory  duty  to  keep  safe  that  part  of 
his  mine  outside  the  miner's  "working  place"  may  not  be  con- 
trolled by  contract  with  the  miner.  So  held  where  the  con- 
tract called  for  double-timbering  the  roof  only  in  case  the  miaer 
called  for  such  double-timbering.  (Sec.  2489-13a,  Code  Supp. 
1913.) 

■ 

Appeal  from  Polk  District  Court, — Thos.  J.  Guthrie,  Ju<*g^- 

April  4,  1918. 

Rehearing  Denied  June  27,  1918. 

Action  to  recover  damages  for  personal  injury.  Tb" 
opinion  states  the  facts.  Judgment  for  the  plaintiff.  ^^ 
fendant  appeals. — Reversed. 
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Stippj  Perry,  Bannister  <£•  Stdrzinger,  for  appellant. 

John  T,  Clarkson,  for  appellee. 

Gaynor,  el. — I.  This  action  is  to  recover  damages  for 
personal  injury  alleged  to  have  been  sustained  by  the  plain- 
tiff while  employed  in  the  defendant's  mine  as  a  coal  miner. 

The  allegations  on   which   plaintiff  predi- 
*  sBBViSn?  •^*'"        cates  his  right  to  recover  ar^  that  he  was  in- 

**worUiiff 

place"  of  jured  by  a  fall  of  slate  from  the  roof  of  the 

miner. 

mine  in  which  he  was  working;  that  the  de 
fendant  was  not  operating  under  the  Iowa  Workmen's  Com- 
pensation Law. 

The  answer  of  the  defendant  was  that  plaintiff  was  in- 
jured in  his  working  place,  and  where  it  was  his  duty  to  in- 
spect  the  roof  and  to  make  the  same  safe;  and  that  the  de- 
fendant was  in  no  manner  negligent. 

The  cause  was  submitted  to  the  jury,  and  a  verdict  re- 
turned for  the  plaintiff.  Defendant  appeals,  and  submits 
but  two  questions:  (1)  The  court  erred  in  overruling  de- 
fendant's motion  to  direct  a  verdict,  made  at  the  close  of 
the  testimony;  (2)  that  the  verdict  is  contrary  to  the  law, 
as  given  in  the  instructions  of  the  court. 

The  mine  in  question  was  operated  by  a  shaft.  The 
mouth  of  the  room  in  which  plaintiff  was  working  was  about 
9  feet  deep  and  8  feet  wide.  Then  it  opened,  from  22  to  25 
feet  wide.  The  room,  at  the  time  of  the  accident,  had  been 
driven  in  about  40  feet  from  the  outside  comer  of  the  entry. 
The  track  on  one  side  was  about  4  feet  from  the  left  rib  of 
the  room.  There  were  two  rows  of  props,  one  on  the  rib 
side  and  one  on  the  other  side,  ca^ed  the  gob  row.  These 
rows  of  props  were  from  6  to  8  ii\ches  from  the  track  on 
either  side,  leaving  room  for  a  car  to  pass  between  them. 
At  the  time  of  the  accident,  the  end  of  the  track  was  about 
15  feet  from  the  working  face  of  the  coal. 

Plaintiff  was  paid  for  mining  coal  at  a  stipulated  price 
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per  ton,  and,  in  addition,  received  compensation  for  "brush- 
ing," according  to  tlie  thickness  he  was  required  to  take  up. 
The  roof  was  a  slate  roof.  The  plaintiff  had  experienced 
trouble  in  keeping  the  roof  propped.  His  testimony  was 
that  it  was  not  a  very  good  working  piece  of  coal;  that  he 
had  spoken  to  the  foreman  with  reference  to  the  roof,  and 
had  told  him  that  it  was  in  a  dangerous  and  treacherous 
condition,  and  asked  him  for  another  place,  saying  that  he 
could  not  properly  work  there  and  make  anything  and  keep 
the  place  secure.  He  showed  him  the  dangerous  condition, 
the  rock  and  rock  spar  that  ran  a  little  angling  across  the 
roadway,  and  the  lower  slate  between  the  boulders,  and 
asked  for  another  place  to  work ;  and  he  testifies  that  the 
foreman  said  he  would  give  him  another  place,  within  a  few 
days.  Plaintiff  says  that  this  was  three  or  more  weeks  be 
fore  the  accident;  that  the  foreman  repeated  this  promise, 
a  day  or  two  before  the  accident.  He  further  testified  that. 
if  there  had  been  cross-bars  or  planking  over  the  roadway, 
it  would  have  held  the  portion  of  the  roof  that  fell  and 
caught  him. 

On  this  particular  morning,  plaintiff  went  to  work  at 
about  8  o'clock,  and  had  been  in  the  room  about  thirty  min 
utes  when  he  was  injured.  He  had  gone  into  the  room,  and 
had  gone  back  to  the  entry  to  get  his  tools,  and  was  return 
ing  to  his  working  place,  and  was  about  two  feet  from  the 
end  of  the  rails  toward  the  face  of  the  mine,  when  the  roof 
fell  and  caught  him. 

The  rules  of  the  mine  and  the  written  contract  between 
the  company  and  its  employees,  under  which  the  mine  was 
operated,  are  as, follows: 

'^Responsibilities,  Timbering,  and  Care  of  Places. 

"(a)  In  accordance  with  the  state  law,  the  company 
shall  furnish  all  necessary  timbers,  and  the  miner  shall  keep 
his  room  securely  propped.  If  a  miner  working  in  a  rooro 
fails  to  securely  prop  the  same,  or  neglects  to  prop  as  di 
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rected  by  the  pit  foreman,  or  carelessly  shoots  down  the 
props  or  timbers,  and  a  fall  of  slate  occurs  through  such  fail- 
ure, neglect,  or  carelessness,  he  shall  immediately  clear  his 
roadway  of  such  falls  of  slate  and  do  all  necessary  retim- 
bering,  and  in  case  of  his  neglect  to  do  so,  the  company  may 
do  such  work  and  charge  the  expense  thereof  to  such  miner. 

"(b)  In  case  the  room  has  been  properly  timbered,  as 
above  set  forth,  and  the  roof,  from  any  cause,  becomes  so 
heavy  as  to  require  double  timbering,  the  company  shall, 
when  notified  by  the  miner,  do  the  necessary  work  to  pro- 
tect the  roadway." 

It  appears  that  the  plaintiff  propped  this  room,  and 
that  props  were  placed  in  the  usual  manner,  as  the  work  of 
removing  the  coal  progressed;  that  these  props  supported 
the  roof  while  the  work  progressed. 

Chapter  8-A,  Part  I,  Section  2477-m,  in  Subdivision  d. 
Supplement  to  the  Code,  1913,  provides : 

"In  actions  by  an  employee  against  an  employer  for  per- 
sonal injury  sustained  arising  out  of  and  in  the  course  of 
the  employment  where  the  employer  has  elected  to  reject  the 
provisions  of  this  act,  it  shall  be  presumed  that  the  injury 
to  the  employee  was  the  direct  result  and  growing  out  of  the 
negligence  of  the  employer;  and  that  such  negligence  was 
the  proximate  cause  of  the  injury;  and  in  such  cases  the 
burden  of  proof  shall  rest  upon  the  employer  to  rebut  the 
presumption  of  negligence." 

Section  2489-1 6a  provides: 

"It  shall  be  the  duty  of  each  employee  to  examine  his 
working  place  upon  entering  the  same  and  shall  not  con* 
mence  to  mine  or  load  coal  or  other  mineral  until  it  is  made 
safe.  Kach  miner  or  other  employee  employed  in  a  mine 
shall  securely  prop  and  timber  the  roof  of  his  working  place 
therein  and  shall  obey  any  order  or  orders  given  by  the 
superintendent  or  mine  foreman  relating  to  the  width  of  the 
working  place  and  to  the  security  of  the  mine  in  the  part 
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thereof  where  he  is  at  work.  ♦  ♦  ♦  When  draw-slate 
or  other  like  material  is  over  the  coal,  he  shall  see  to  it  that 
proper  timbers  are  placed  thereunder  for  his  safety  before 
working  under  the  same." 

Section  24:89-13a  of  the  same  statute  provides: 
"It  shall  be  the.  duty  of  the  mine  foreman  or  pit  boss 
in  charge  of  any  mine  or  part  thereof  to  make  careful  in- 
spection of  the  mine  from  day  to  day    ♦     •     ♦     and  at  such 
other  times  as  in  his  judgment  conditions  may  i*equire." 

It  will  be  noted  that  the  duty  rests  upon  the  employee 
to  examine  his  working  place, — the  place  in  which  he  ls> 
•engaged  in  his  work;  that  it  is  his  duty  not  to  commence 
to  mine  coal  in  his  working  place  or  load  the  coal  until 
that  place  is  made  safe;  and  to  this  end,  it  is  made  his 
duty  to  prop  and  timber  the  roof  of  his  working  place.  The 
room  comes  as  a  natural  and  proximate  result  of  the  work 
of  the  miner  in  removing  the  coal.  The  coal  is  removed  by 
the  company  from  the  room  as  it  is  gotten  in  readiness  by 
the  miner,  for  moving.  As  the  coal  is  mined  and  removed 
the  room  enlarges.  Tracks  are  then  laid  in  the  room,  run- 
ning towards  the  face  of  the  mine  to  the  place  where  the 
miner  is  engaged  in  mining  the  coal.  On  these  tracks  cars 
are  run,  into  which  the  coal  is  loaded  after  it  is  mined. 
These  tracks  may  be  several  feet  long,  depending  upon  the 
extent  to  which  the  miner  has  carried  his  work.  The  ac- 
tual working  place  of  the  miner  moves  forward  with  his 
work.  The  tracks  follow  towards  the  face  of  the  mine  at 
which  the  miner  is.  working.  The  working  place  of  the 
miner  does  not  necessarilv  include  the  whole  room.  The 
working  place  is  the  pluce  where  he  is  engaged  in  his  work. 
While  engaged  in  his  work,  it  is  his  duty  to  timber  and 
make  safe  the  place  where  he  is  working.  But  as  he  passes 
on  in  his  work,  and  the  company  assumes  to  occupy  the  room 
with  its  tracks  and  its  mules  and  its  cars,  the  duty  to  con- 
tinue the  support  of  the  roof  back  of  the  working  place  rests 
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upon  the  company.  It  is  then  no  longer  the  working  place 
of  the  miner,  in  the  sense  in  which  these  terms  are  used  in 
the  statute.  Experience  shows  that,  though  the  roof  may 
be  properly  secured  at  the  time  the  work  is  in  progress,  it 
ma}'  become  defective  and  unsafe,  and  the  props  which 
made  it  safe  for  the  miner  in  removing  the  coal  no  longer 
make  it  safe  for  those  who  use  or  traverse  the  room ;  so  it  i 
made  the  duty  of  the  company,  through  its  foreman  or  pi; 
boss,  to  inspect  these  roofs  and  see  that  they  are  kept  in 
reasonably  safe  condition.  The  slate  that  fell  and  injured 
this  plaintiff  fell  from  the  roof  of  this  mine  over  the  road- 
way, and  not  in  the  working  place  of  the  miner.  True,  he 
was  2  or  21^  feet  beyond  the  rail,  at  the  time  he  was  in- 
jured;  but  the  cause  of  the  injury  was  the  falling  of  the 
slate  from  the  roof  of  the  mine,  and  not  over  the  miner's 
working  place.  As  we  understand  the  record,  he  was  going 
to  his  working  place,  at  the  time  he  was  injured.  The  fore- 
man had  been  warned  by  this  plaintiff  of  the  dangerous  con- 
dition of  the  roof  over  the  roadway.  The  plaintiff  had  re- 
quested that  he  be  assigned  to  some  other  place  to  work, 
because  of  the  dangerous  condition  of  the  roof  over  this 
roadway,  and  had  been  promised  another  place  to  work. 
He  testified  that  he  had  spoken  to  the  mine  foreman  with 
reference  to  the  roof,  and  told  him  that  it  was  dangerous 
and  in  a  treacherous  condition,  and  asked  him  for  another 
place,  telling  him  that  the  conditions  were  such  that  he 
could  not  properly  work  there  and  make  anything,  and  keep 
the  place  secure.  He  testified  that  he  showed  the  foreman 
the  dangerous  condition;  and  this,  three  or  more  weeks 
before  the  accident,  and  again,  a  day  or  two  before  the  ac- 
cident. He  further  testified  that,  if  there  had  been  cross- 
timbers  or  planking  over  this  roadway,  the  roof  would  not 
have  fallen  and  caught  him. 

In  view  of  what  was  said  by  us  in  Mitchell  v.  ^wan- 
wood  Coal  Co.,  182  Iowa  1001,  we  tliink  there  was  a  fair  fact 
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question  for  the  jury  in  this  record,  and  that  the  court  did 
not  err  in  overruling  defendant's  motion  for  a  directed  ver- 
dict. We  would  not,  however,  be  able  to  say  this  if  the  law 
were  as  laid  down  in  the  sixth  instruction  given  by  the 
court  to  the  jury.  This  instruction  is  not  a  correct  expo- 
sition of  the  law  of  the  case,  as  we  will  hereafter  attempt 
to  show. 

II.  The  second  convention  of  the  defendant  on  this  ap- 
peal is  that  the  verdict  is  against  the  law,  as  laid  down  by 
the  court  in  its  instructions  to  the  jury. 

We  think  this  contention  must  be  sustained.  The 
court,  in  its  sixth  instruction  to  the  jury,  said: 

"To  find  the  defendant  gyilty  of  negli- 
2.  Trial:  ver-        geuce,  vou  should  not  determine  that  ques 

diets  In  dtsre-      ^  y  *  ^ 

sfruction?"  ^^^^  ^®  ^  matter  of  mere  speculation,  but 

should  determine  it  from  the  evidence; 
and  in  this  case,  the  only  question  of  negligence  for 
you  to  determine,  under  the  evidence  and  .law,  is 
whether  or  not  the  defendant  company  should  have  placed 
double  timbers  or  cross-bars  over  the  roadwav.  Ou  this 
question,  you  are  instructed  that,  under  the  evidence  in  this 
case,  the  duty  to  place  cross-bars  or  timbers  to  protect  the 
roadway  of  a  room  in  a  mine  only  arises  on  notification 
or  request  therefor  on  the  part  of  tlie  miner ;  and,  if  yon 
find  from  the  evidence  that  no  such  notification  or  request 
was  given  to  the  defendant  by  the  plaintiff,  then  said  duty 
did  not  arise,  and  you  should  inquire  no  further,  but  re- 
turn your  verdict  for  the  defendant.  However,  if  you  find 
such  request  or  notification  was  given,  then  you  should  de^ 
termine  whether  the  accident  happened  at  such  a  place  as 
that,  if  the  roadway  had  been  double-timbered,  as  notified 
or  requested,  it  would  have  prevented  the  happening  of  the 
accident;  .and  if  you  find  the  accident  happened  at  a  place 
not  within  the  roadway,  then  you  should  inquire  no  further, 
but  return  your  verdict  for  the  defendant." 


Jnue  1918]  Erickson  v.  Maple  Block  Coal  Co.  1299 

This  instruction — which  is  the  law  of  the  case — said  to 
the  jury  that,  if  the  defendant  company  was  not  notified 
or  requested  b}'  the  plaintiff  to  double-timber  or  place 'cross- 
bars or  timbers  over  the  roadway  to  protect 
'  sBBT^:  the  employees  rightfully  using  the  roadway, 

statutory  duty 

non-avoidable      tliere  could  be  no»  recovery  in  the  case.    The 

by  contract. 

instruction  assumes  that,  no  matter  how 
negligent  the  company  might  have  been  in  allowing  the  roof 
over  the  roadway  to  become  dangerous,  no  matter  how  dan- 
gerous the  room  might  become  from  such  conditions,  no 
duty  rested  upon  the  company  to  timber  the  roof  or  make 
it  safe,  until  notified  or  requested  to  do  so  by  the  plaintiff ; 
that,  even  though  the  defendant  were  negligent  in  allowing 
the  roof  over  the  roadway  to  become  in  a  condition  render- 
ing it  unsafe  for  the  employees  using  the  room,  no  liability 
would  attach  for  a  failure  to  repair  or  remedy  the  same, 
until  the  company  was  notified  or  requested  by  this  plain- 
tiff to  repair  or  remedy  the  same.  Negligence  presupposes 
a  duty.  If  there  is  no  duty  to  do  a  thing,  there  can  be  no 
liability  predicated  on  a  failure  to  do  it;  and  this  instruc- 
tion plainly  said  to  the  jury  that  there  was  no  duty  to 
place  cross-bars  or  limbers  to  protect  the  roadway  of  the 
room,  until  the  miner  (plaintiff  in  this  case)  notified,  or 
requested  that  it  be  repaired.  There  is  no  evidence  that 
plaintiff  notified  the  company  or  requested  the  company  to 
place  cross-bars  or  timbers  to  protect  this  roadway.  Un- 
der this  instruction,  then,  there  was  but  one  thing  for  the 
jury  to  do :  that  is,  to  return  a  verdict  for  the  defendant. 

It  has  been  frequently  held  that  the  instructions  given 
by  the  court  are  the  law  of  the  case,  whether  right  or  wrong, 
and  the  jury  are  bound  to  follow  them,  and  if  they  do  not 
follow  them,  their  verdict  cannot  be  sustained.  As  said  in 
Baird  v.  C.  R.  I.  d  P,  R.  Co,,  55  Iowa  121,  124 : 

"So  far  as  this  appeal  is  concerned,  this  instruction  em- 
bodies the  law  of  the  case,  which  it  was  the  duty  of  the 
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jury  to  follow ;  and,  if  the  general  verdict  is  not  in  harmony 
with  ttis  instruction,  it  should  have  been  set  aside," 
•  In  Havery  v.  Busick,  11  Iowa  487,  the  court  said : 

^'Whatever  may  be  our  view  of  the  law  of  this  case,  it 
is  impossible  for  us  to  express  it,  or  consider  the  questions 
presented,  without  going  behind  the  action  of  the  jury  in 
trampling  upon  the  authority  of  the  court,  and  thereby 
giving  some  countenance  to  their  assumption.  This  we  are 
unwilling  to  do,  even  by  the  slightest  implication.  It  is  no 
more  competent  for  the  jury  to  usurp  the  powers  of  the  court 
than  it  is  for  the  court  to  interfere  with  their  province  in 
the  ascertainment  of  facts." 

Under  the  law  as  laid  down  in  this  case  in  the  instruc- 
tion referred  to,  the  jury  could  not  find  a. verdict  for  the 
plaintiff  and  support  it  by  the  evidence  offered.  The  case 
must,  therefore,  be  reversed;  and  this  though  we  think  the 
court  was  wrong  iti  saying  that  no  duty  rested  upon  the  de- 
fendant to  timber  this  roadway  until  notified  or  requested 
by  the  plaintiff  to  do  so.  For  the  error  pointed  out,  the 
case  is — Reversed, 

Preston,  C.  J.,  Ladd  and  Stevens,  JJ.,  concur. 


Harvey  Fleagle,  Appellant,  v.  Paul  H.  Downing,  Appellee. 

LIBEL  AND  SItANDEB:     Fraudulent  Procurement  of  Pension.     A 

1  published  charge  that  plaintiff  had  procured  the  allowance  to 
himself  of  a  pension  from  the  government  by  the  false  pretense 
that  he  had  been  injured  while  in  the  military  servicet  is  ac- 
tionable per  86, 

LIBEL  AND  SLANDER:     Libel  and  Slander  of  the  Dead.     A  son 

2  may  not  recover  damages  for  a  libel  or  for  a  slander  of  his 
father,  published  or  spolcen  after  the  father's  death. 

LIBEL  AND  SLANDER:    PrivUeged  Communications.    Privilege  will 

3  never  be  presumed. 
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LIBEL  AKB  SItANDEB:     Innuendoes.     Innuendo  may  not  enlarge 
4    the  meaning  of  published  or  spoken  words. 

Appeal  fmm  Cedar  District  Cowrt. — Milo  P.  Smith  and 

F.  O.  Ellison,  Judges. 

June  27,  1918.  / 

AenoN  for  libel  and  slander.  Demurrer  to  petition 
Demurrer  sustained.  Plaintiff  filed  an  amended  and  sub 
stituted  petition.  Motion  to  strike  amended  and  substi 
tuted  petition  on  the  ground  that  it  was  simply  a  repeti 
tion  of  the  cause  of  action  alleged  in  the  original  petition 
Sustained.  Amended  and  substituted  petition  stricken 
Defendant  praperly  preserved  exceptions  to  both  rulings 
stood  upon  his  pleadings,  and  appealed. — Reversed. 

John  C,  Higgins  and  SJiaron  d  Harrison,  for  appellant. 

«/.  C,  France  and  C.  0,  Boling,  for  appellee. 

Gay  NOR,  J. — This  action  is  brought  to  recover  dam- 
ages for  an  alleged  slander  and  libel.    The  action  was 
brought  in  two  counts.     The  first  count  in  the  original  pe- 
tition alleged  that,  in  the  month  of  May, 
'  slandhbI  1915,   the  defendant  published   and   circu- 

fraudalent  pro- 

curcment  of        lated,  in  writing  and  verbally,  of  and  con- 
pension. 

cerning  the  father  of  the  plaintiff,  that  plain- 
tiff's father  was  considered  very  disagreeable,  not  stable, 
went  to  extremes  in  conversation,  and  that  he  died  in  the 
poor  farm.  It  is  alleged  that  this  blackened  and  vilified 
the  memory  of  plaintiff's  father,  and  scandalized  and  pro- 
voked the  plaintiff;  that  these  statements  were  falsely  made, 
and  with  a  malicious  intent  to  injure,  scandalize,  and  pro- 
voke the  plaintiff.  The  second  count  alleged  that  plaintiff, 
at  the  commencement  of  the  Spanish-American  War,  en- 
listed as  a  private;  that,  while  in  service,  he  received  inju- 
ries from  sunstroke;  that  this  affected  his  nervous  system, 
and  indirectly,  his  mind ;  that,  on  account  of  the  injuries  so 
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received,  the  United  States  government  paid  him  a  pension 
of  $24  a  month ;  that,  at  the  time  of  the  happening  of  the 
matters  complained  of,  the  plaintiff  was  receiving  a  pension 
from  the  government  on  account  of  such  disability ;  that  the 
defendant,  with  the  malicious  intent  and  purpose  of  injur- 
ing the  plaintiff  and  of  depriving  him  of  the  pension,  yer 
bally  and  in  writing  said,  published,  and  circulated  that 
plaintiff  was  not  injured  in  the  service  of  the  United  States, 
that  his  mental  condition  was  the  same  as  it  was  before  he 
entered  the  service,  that  his  mind  was  no  different  than  it 
was  thirty  years  ago,  that  he  was  not  considered  unbal- 
anced, but  had  a  disagreeable  disposition,  and  made  himself 
disagreeable,  that  he  did  not  appear  to  be  physically  dis- 
abled, and  had  no  physical  disability ;  and  said : 

"I  would  like  to  be  as  strong  physically  as  I  believe 
him  to  be.  All  that  can  be  seen  is  that  he  is  easy  to  get 
into  an  argument  and  disagreeable  to  get  along  with,  the 
same  as  when  he  was  a  boy  and  young  man,  and  the  same  as 
his  father  was," — thereby  intending  to  charge,  and  charg 
ing,  that  the  plaintiff  falsely,  and  by  the  use  of  fraudulent 
evidence  as  to  his  mental  and  nervous  condition,  obtained 
and  was  receiving  a  pension  from  the  government,  and  for 
the  purposes  of  having  it  understood  and  believed  that  plain- 
tiff had  fraudulently  obtained  a  pension,  and  was  fraudu- 
lently cheating  the  government  of  the  United  States  out  of 
money  paid  to  him  under  the  pension  certificate.  It  is  fur 
ther  alleged  that  the  statements  so  made  were  untrue,  and 
known  by  the  defendant  to  be  untrue.  Plaintiff  further 
alleged  that  he  was  obliged  to  carry  on  correspondence  with 
the  government  and  with  other  parties,  and  to  make  trips 
to  distant  cities,  at  great  expense,  to  disprove  defendant's 
statements,  and  that  he  was  denied  the  credit  which  he  had 
received  and  was  able  to  obtain  on  account  of  the  pension, 
and  he  was  scandalized  and  humiliated  before  the  commun- 
ity in  which  he  lived,  and  provoked  to  wrath. 


J 
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To  this  petition  aiid  each  count  thereof,  the  defendant 
filed  a  demurrer.  The  demurrer  was  sustained,  and  the 
plaintiif  given  ten  days  in  which  to  amend.  Within  the 
ten  days,  the  plaintiff  filed  an  amended  and  substituted  pe- 
tition, in  which  he  charged  more  fully  and  particularly  the 
matters  alleged  in  the  original  petition.  In  addition  to 
the  matters  hereinbefore  set  out,  he  alleged  that  defendant, 
both  verbally  and  in  writing,  published  of  and  concerning 
him  that  his  alleged  injury  of  heart  and  brain  was  not  the 
result  of  any  injury  sustained  in  the  service  of  the  United 
States;  that  he  was  not  entitled  to  the  pension  he  was  re- 
ceiving; that  he  was  not  physically  disabled, — thereby  ac- 
cusing the  plaintiff  of  the  crime  of  obtaining  a  pension  by 
fraud  and  perjury,  without  any  basis  therefor  in  fact,  and 
on  perjured  testimony;  and  that,  by  reason  thereof,  plain- 
tiff was  exposed  to  public  hatred,  contempt,  and  ridicule, 
and  was  deprived  of  the  benefits  of  public  confidence  and  so- 
cial intercourse ;  that  he  has  spent  time  and  money  in  seek- 
ing ^o  expose  the  falseness  of  the  statements  made  by  the 
defendant;  that  he  was  compelled  to  obtain  other  testimony 
at  Davenport,  Ced^r  Eapids,  and  Iowa  City,  and  many  oth- 
er places,  at  much  expense,  to  show  the  falsity  of  the  charges 
made  by  the  defendant,  and  was  deprived  of  f  12  per  month 
as  pension  by  the  United  States  government  from  and  after 
January  1,  1916. 

Upon  the  filing  of  this  amended  and  substituted  peti- 
tion, the  defendant  moved  to  strike  it  from  the  records,  on 
the  ground  that  it  was  simply  a  repetition  of  the  allegations 
of  the  ])ctition  to  which  the  demurrer  had  been  sustained. 
The  court  sustained  this  motion.  The  plaintiff  elected  to 
stand  .on  his  pleadings,  and  his  petition  was  dismissed. 
From  this  he  appeals. 

Due  exceptions  were  taken  to  the  ruling  on  the  de- 
murrer, and  exceptions  also  preserved  to  the  action  of  the 
court   in  striking  the  amended   and   substituted  petition. 
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The  correctness  of  both  rulings  is  before  this  court,  under 
the  rule  laid  down  in  Wisner  v.  Nichols,  105  Iowa  15. 

As  to  the  ruling  on  the  demurrer  to  the 

^'  SLANDER?'*  first  count,  we  think  the  court  was  correct. 

Blander  We  need  not  discuss  this  further  than  to 

of  the  dead. 

call  attention  to  what  was  said  by  this  court 
in  Bradt  v.  New  Nonpareil  Co.,  108  Tow«i  449. 

The  matters  complained  of  in  the  second  count  of  the 
petition,  if  believed  to  be  true,  would  lead  the  mind  to  the 
conclusion  that  the  plaintiflP,  knowing  he  had  suffered  no 
disability  while  in  the  service  of  his  country  in  the  Span- 
ish-American War,  had  fraudulently  procured  a  pension 
from  the  government  for  disabilities  not  sustained, — clear- 
ly charging  the  plaintiff  with  defrauding  the  government, 
and  with  obtaining  property  by  false  pretenses,  a  criminal 
offense  which  lays  the  foundation  of  a  civil  action,  if  un- 
founded, untrue,  and  maliciously  made. 

Defendant  claims  that  the  communication  was  to  a  pnb 

lie  officer,  and,  therefore,  privileged.     There  is  nothing  in 

the  petition  to  show  the  privilege  relied  upon.     If  it  were. 

* 

in  fact,  a  privileged  communication,  made 

2-  ^f^J^j.g^'*  hy  the  defendant  in  a  judicial  proceeding, 

SiuScaWons':''"'    ^^  "'  ^"^  proceeding  that  affords  him  the 

protection  of  privilege,  it  is  a  matter  of 
defense,  and  not  to  be  assumed  without  proof.  Where 
the  charge  is,  on  its  face,  slanderous  or  libelous,  where, 
on  its  face,  it  imputes  to  one  the  commission  of  a  pub- 
lic offense,  anyone  who  hides  behind  any  privilege  given  to 
him  by  law  must  allege  and  prove  the  facts  and  circum- 
stances that  bring  him  within  the  protection  of  the  privi- 
lege. It  is  not  our  ])urj)o>«e  here  to  enter  into  a  discussion  of 
what  constitutes  privilege.  There  is  nothing  in  this  rec 
ord  to  justify  the  assumption  that  the  statements  were  priv 
ileged,  or  that  entitles  defendant  to  invoke  the  privilege  be- 
hind which  he  seeks  shelter.     We  think  the  second  count  of 
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plaintiff's  petition  stated  a  fair  cause  of  action  for  slander 
and  libel,  and  that  the  demurrer  should  have  been  over- 
ruled. The  amendment,  being  a  more  particular  statement 
of  the  cause  of  action  set  out  in  the  second  count,  which  we 
hold  to  be  good,  should  not  have  been  stricken  on  motion. 
As  said  in  Sheibley  v,  Ashton,  130  Iowa  195 : 
"We  should  not  indulge  in  any  critical  refinements  to 
discover  the  intent  of  the  \iTiter,  nor  too  carefully  scan  the 
language  to  see  if  there  is  not  some  technical  view  which 
will  sustain  the  defendant's  contention.  Ordinarily,  minds 
do  not  critically  analyze  and  scan  such  ^publication.  They 
give  them  their  natural  and  ordinary  signification;  and  to 
such  interpretation  we  think  this  defendant  should  be  held.'* 
It  is  the  thought  expressed  that  does  the  harm.  The 
jury  could  well  find,  if  this  matter  came  to  the  jury,  upon 
proper  proof  of  the  allegation  made,  that  the  defendant 

charged  plaintiff  with  procuring  wrongfully 

4.    LlBBL    AND  •  ^  xi  X  J  'j-r 

slander:  a  pension  from  the  government,  and  with 

innuondoes.  .    ,,  .    , 

wrongfully  receiving  money,  as  a  pensioner, 
for  injury  he  had  never  sustained.  Now  it  is  appar- 
ent that,  if  the  plaintiff  had  never  sustained  the  in- 
juries, and  had  applied  to  .the  government  for  a  pension,  on 
the  theory  that  he  had  received  injuries  while  in  the  service 
of  the  government,  false  proof  of  injury  would  have  to  be 
made;  and,  if  the  injury  had  never  been  sustained,  plain- 
tiff must  have  known  it.  His  application  and  his  proof 
would  be  false,  and  known  to  him  to  be  false.  He  would, 
therefore,  be  receiving  money  from  the  government  falsely 
and  fraudulently.  While  innuendo  cannot  enlarge  the 
moaning  of  the  words,  yet  a  jury  could  well  find,  from  the 
words  themselves,  and  the  circumstances  under  which  they 
were  spoken,  that  the  defendant  intended  the  very  thought 
which  the  innuendo  charges,  and  conveyed  and  intended  to 
convey  that  thought  by  the  words  used.  Words  are  to  be 
construed  according  to  the  ideas  they  are  calculated  to  con- 


) 


( 
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vey.  They  are  to  be  understood  in  their  plain  and  popular 
Hense;  in  the  sense  in  which  fairly  intelligent  English- 
speaking  people  wonld  ordinarily  understand  them.  The 
question  is,  What  idea  did  the  defendant  intend  to  convey, 
and  what  idea  did  he  convey  to  his  hearers?  The  words 
must  be  taken  in  the  sense  in  which  they  are  generally  uu 
derstood ;  and  if  they  convey  the  idea  that  the  plaintiff  had 
falsely  obtained  a  pension  from  the  United  States  govern- 
nient,  knowing  that  he  was  not  entitled  to  the  pension  (and 
he  surely  would  have  known  it,  if  the  defendant's  statements 
are  true),  then  he  perpetrated  a  fraud  upon  the  government 
To  charge  him  with  perpetrating  such  a  fraud  upon  the 
government  is  actionable.  We  think  the  court  was  wrong, 
both  in  sustaining  the  demurrer  and  in  striking  the  amend 
ment  to  the  petition  from  the  files,  and  the  action  is,  there^ 
fore, — Reversed. 

Preston,  C.  J.,  Weaver  and  Stevens,  JJ.,  concur. 


Wm.  S.  Foley  et  al.,  Appellees,  v.  H.  C.  Lyman,  Appellant 

PRINCIPAL  AND  STTRETT:  Burden  of  Proof.  A  gratuitous  sure- 
ty may  stand  strictly  on  the  terms  of  his  obligation,  and  the 
burden  of  proof  is  on  the  one  seeking  Judgment,  to  establish 
every  fact  upon  which  liability  depends.  So  held  where  a 
stockholder  of  a  corporation  was  obligated  as  surety  for  the 
payment  of  money  which  might  be  borrowed  to  carry  on  the 
"prese^it*  business  of  the  corporation,  but  liability  was  denied 
because  of  absence  of  evidence  whether  the  money  was  borrowed 
for  said  purpose  or  for  other  lines  of  business  subsequently  pur* 
sued  by  the  corporation.  . 

Appeal  jrom  Osceola  District  Court. — ^William  Hutchin 

SON,  Judge. 

June  27,  1918. 

The  Grain  Growers  Incorporated  Co-operative  Associa 
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tion  of  Melvin  was  organized  in  1905.  The  articles  of  incor- 
poration fixed  its  capital  at  not  less  than  )(1,000  and  not 
more  than  $25,000^  divided  into  shares  of  {10  each,  and  its 
business  was  that  of  buying,  selling,  and  dealing  ^4n  all 
kinds  of  farm  and  dairy  products,  cattle,  swine,  sheep,  poul- 
try, dry  goods,  boots  and  shoes,  groceries,  hardware,  farm 
machinery,  lumber,  twine,  drain  tile,  stone,  brick,  and  all 
kinds  of  building  material,  grain  and  real  estate  and  dealing 
in  all  kinds  of  merchandise  and  in  buying  and  selling  all 
such  kinds  of  property  on  commission ;"  and  its  affairs  were 
to  be  conducted  by  "a  president,  vice-president,  secretary, 
treasurer,  and  nine  directors,"  who  might  appoint  a  general 
agent  to  transact  such  business  for  and  in  the  name  of  the 
association,  ^Vho  shall  act  under  the  dii'ection  and  control 
of  such  oflScers."  The  corporation  was  forbidden  an  indebt- 
edness exceeding  the  amount  of  two  thirds  of  the  shares  of 
stock  actually  paid  up,  and  the  private  property  of  the  share- 
holders was  to  be  exempt  from  its  indebtedness.  Another 
article  endowed  the  corporation  with  the  power  to  borrow 
money  from  time  to  time,  on  a  two-thirds  vote  of  all  its 
officers,  not  to  exceed  the  sum  of  J5,000.  The  corporation 
first  purchased  an  elevator,  and  engaged  in  handling  grain, 
coal,  twine,  and  probably  flour;  and,  later  on,  purchased  a 
lumber  yard ;  and  dealt  somewhat  in  machinery ;  and  came 
near  engaging  in  the  banking  business,  but  for  the  discov- 
ery of  its  financial  condition.  The  capital  realized  from 
selling  stock  proved  inadequate  for  the  business  transacted, 
and  it  was  carried  on  with  money  raised  by  members  of  the 
board 'of  directors,  who  executed  their  individual  notes,  in 
borrowing  money  for  that  purpose.  No  evidence  of  indebt- 
edness or  security  was  taken  by  them  from  the  corporation. 
As  money  was  realized  from  the  business,  it  was  applied  on 
the  notes  executed  by  the  members  of  the  board  for  borrowed 
money.  In  October,  1907,  these  notes  had  reached,  in  the 
aggregate,  |28,000.    The  plaintiffs,  who  are  members  of  the 
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board  of  directors  in  this  action,  begun  January  21,  1915. 
alleged  that,  at  that  time,  plaintiffs  and  defendants,  with 
58  other  persons  who  were  shareholders,  meeting  on  October 
20,  1907,  unanimously  adopted  a  resolution  in  words  fol- 
lowing: "Motion  carried  that  the  shareholder^  will  be  re- 
sponsible for  any  money  the  board  of  directors  may  bor- 
now,  from  time  to  time,  to  caiTv  on  the  present  business,-' 
that  plaintiffs,  constituting  members  of  said  board  of  di- 
rectors, together  with  one  Frank  Frey,  in  reliance  thereon 
borrowed  $16,000  of  the  First  National  Bank  of  Sibley,  for 
the  purpose  of  carrying  on  the  business  of  said  corporatioD. 
and  have  since  paid  out  of  the  proceeds  of  all  the  property 
of  the  corporation  so  as  to  reduce  the  same  to  $6,648;  that 
said  Frey  has  paid  one  eighth  of  this  sum;  and  plaintiff? 
pray  for  judgment  against  defendant  for  his  pro  rata  share 
of  seven  eighths  of  said  sum,  with  interest  thereon  from 
March  24,  1914,  for  that  said  plaintiffs  have  paid  said  bal- 
ance, and  defendant,  as  is  alleged,  is  liable,  as  aforesaid, 
under  and  by  virtue  of  said  resolution.  Defendant  denied: 
(1)  That  there  was  any  such  meeting  of  the  shareholders  as 
alleged;  (2)  that  any  such  resolution  was  adopted;  and  (3) 
that  any  indebtedness  accruecl  such  as  alleged ;  and  praved 
to  go  hence  with  his  costs. 

C.  W.  Pitts  was  appointed  referee,  to  report  to  the  court 
the  facts  and  conclusions  of  law.  His  report  was  filed  0^ 
tober  14,  1916,  recommending  judgment  against  the  defend- 
ant, as  prayed.  Objections  to  said  report  were  overniled, 
and  judgment  entered  accordingly.  The  cause  comes  here 
on  the  certificate  of  the  trial  court  "that  said  cause  ils  one 
in  which  an  appeal  should  be  allowed  to  the  Supreme  Court 
of  Iowa,'-  and  the  defendant  appealed. — Reversed. 

»SV(/v/rv/f,  strong  d  Sltrublc,  for  appellant. 

7\  K,  Diamond^  for  appellees. 

LadDj  J. — The  plaintiffs  wei*e  directors  of  the  Grain 
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Growers  Incorporated  Co-operative  Association  of  Melvin, 
Iowa.  It  was  incorporated  in  1905 ;  and,  as  its  capital  was 
less  than  f 5,000,  and  it  might  not  become  indebted  for  more 
than  two  thirds  of  this,  and  in  no  event  for  more  than 
f5,000,  the  directors  conceived  the  idea  of  themselves  bor- 
rowing money,  and  operating  the  enterprise  in  large  measure 
with  money  so  borrowed.  Whether  they  realized  that,  in 
so  doing,  they  were  involving  the  corporation  in  debt  in  ex- 
cess of  the  limitations  mentioned,  does  not  appear;  but  in 
this  way,  the  amount  of  indebtedness  for  money  so  bor- 
rowed increased,  until,  on  October  26,  1907,  it  amounted  to 
f28,000.  In  the  meantime,  it  had  purchased  a  grain  eleva- 
tor, and,  up  to  that  time,  had  been  dealing  in  grain,  coal, 
twine,  and  possibly  flour.  The  record  contains  no  evidence 
of  the  corporation's  having  been  engaged  in  handling  any- 
thing else,  or  that  it  so  did  thereafter,  until  the  fall  of 
1908,  when  the  corporation,  through  its  board  of  directors, 
purchased  a  lumber  yard  of  one  Freese,  at  the  price  of 
?2,500  plus  the  invoice  of  the  lumber  on  hand,  which 
amounted  to  something  over  $15,000.  This  yard  was  dis- 
posed of  in  February,  1912,  at  the  same  price,  with  the  in- 
voice of  lumber  then  on  hand  added.  No  books  were  kept 
from  which  any  notion  of  the  business  transacted  can  be  as- 
certained. Whether  losses  had  accrued  prior  to  the  adop- 
tion of  the  resolution  or  subsequent  thereto,  or  from  the 
business  then  being  conducted,  or  that  of  handling  of  lum- 
ber, subsequently  engaged  in,  or  through  speculations  or 
selling  on  credit,  no  one  is  informed  by  this  record.  About 
all  that  is  disclosed  is  that  these  directors,  after  disposing 
of  all  the  property  of  the  concern  and  winding  up  its  affairs, 
discovered  that  the  proceeds  lacked  $6,648  of  being  enough 
to  satisfy  the  notes  they  had  signed,  to  borrow  money  for 
the  use  of  the  corporation — a  sum  much  in  excess  of  the  in- 
debtedness in  which  they  might,  under  its  articles,  involve 
it,  to  themselves  or  others.     For  the  purposes  of  the  case,  it 
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may  be  conceded  that  there  was  a  shareholders'  meeting,  as 
alleged ;  that  the  resolution  was  adopted ;  and  that  defendant 
offered  the  resolution  and  acquiesced  therein,  as  the  ref- 
eree found :  and  the  decision  may  be  allowed  to  rest  solely 
upon  whether  liability  has  been  established,  under  the  reso- 
lution. This  looked  to  the  future.  But  for  the  explanatory 
evidence,  the  borrowing  might  well  be  construed  as  being 
that  by  the  board  of  directors,  as  such,  and  representing 
the  corporation,  in  which  event  there  would  be  serious  doubt 
as  to  its  validity.  See  Trustees  of  Free  Schools  v.  FHnt, 
13  Mete.  (Mass.)  539;  Reid  v.  Eatonton  Mfg.  Co.,  (Ga.)  2 
Am.  Rep.  563. 

Conceding,  without  deciding,  that  the  directors  indi- 
vidually were  intended,  however,  it  is  to  be  observed  that 
the  shareholders  were  to  be  responsible  only  for  money  bor- 
rowed "to  carry  on  the  present  business."  What  was  that 
business  ?  Dealing  in  grain,  coal,  twine,  and  possibly  flour. 
The  association  was,  at  that  time,  engaged  in  no  other  busi- 
ness; and,  by  the  clear  language  of  the  resolution,  the  re- 
sponsibility  assumed  by  the  shareholders  was  limited  to  car- 
rying on  such  business.  Under  the  resolution,  the  obliga- 
tion of  the  shareholders  bound  thereby  was  but  that  of 
surety,  and  at  that,  a  surety  inveigled  into  becoming  such 
by  the  oflScers,  to  enable  them  to  evade  the  plain  prohibi- 
tions of  the  articles  of  incorporation.  In  these  circum 
stances,  plaintiffs  are  not  in  a  situation  to  complain  if  the 
obligation  of  the  surety  be  strictly  construed,  and  be  not 
extended  by  implication.  See  Knight  v.  WaterSy  15  Iowa 
420;  Crapo  v.  Brovm,  40  Iowa  487. 

But  resort  to  the  doctrine  of  strict  construction  is  not 
necessary  to  the  conclusion  that  the  resolution  had  refer- 
ence to  the  business  then  being  conducted,  rather  than  to 
what  tlie  corporate  articles  authorized.  The  many  lines  of 
endeavor  the  association  might  engage  in,  emphasized  desig- 
nation of  the  "present  business"  as  that  to  carry  on  which 
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money  might  be  borrowed.  Was  money  borrowed  to  carry 
on  that  business?  The  record  is  silent.  Was  there  any 
loss  of  money  borrowed  to  carry  on  such  business?  Again, 
tlie  record  is  silent.  Was  the  money  borrowed  to  purchase 
the  lumber  yard  and  lumber,  or  was  this  loss  consequent 
ui)on  such  enterprise?  If  so,  those  bound  only  by  the  reso- 
lution, are  not  responsible  therefor.  The  burden  of  proof 
was  on  the  plaintiffs  to  show  that  the  amount  claimed  to 
have  been  lost,  or  some  of  it,  was  money  borrowed  to  carry 
on  the  business  then  being  conducted,  i.  e.,  that  of  dealing  in 
grain,  coal,  twine,  and  flour, — and  this  they  wholly  failed 
to  do.  Having  reached  this  conclusion,  there  is  no  occa- 
sion to  pass  upon  the  issue  as  to  whether  the  resolution,  be- 
cause of  not  being  signed,  is  within  the  statute  of  frauds. 
The  judgment  is — Reversed. 

Preston,  C.  J.,  Evans  and  Salinger,  JJ.,  concur. 


Geo.  H.  France,  Appellant,  v.  City  op  Des  Moines  et  al.. 

Appellees. 

MUKJCIPAL  COBPOBATIONS:    Bridge  Bonds— liimitatlous.     Any 

Indebtedness  for  the  construction  of  bridges,  under  Sec.  758-d, 
Code  Supp.,  1913,  is  valid,  when  such  indebtedness,  plus  all 
other  indebtedness  of  the  city,  does  not  exceed  5  per  centum  of 
the  actual  value  of  the  taxable  property  of  the  city.  In  other 
words,  the  additional  power  of  a  city  under  Sec.  758-d  is  not 
restrained  within  the  1^  per  centum  limitation  provided  by 
Sec.  1306-b,  Code  Supp.,  1913. 

Salitvoer,  J.,  dissents. 

Appeal  from  Polk  District  Court. — Lawrence  De  Graff, 

Judge. 

June  27, 1918. 

This  is  a  suit  by  a  resident  and  taxpayer  of  the  city  of 
Des  Moines,  to  restrain  the  defendants,  who  are  the  mayor, 
city  council,  and  oflRcers  of  said  city,  and  William  Horrabin, 
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contractor,  from  carrying  out  the  terms  of  a  contract  be- 
tween the  said  city  and  Horrabin,  for  the  construction  of  a 
bridge  across  the  Des  Moines  River  at  a  point  connecting 
I luiversity  Avenue  with  North  Street  in  said  city,  and  to 
restrain  the  issuance  and  sale  of  bonds  in  the  sum  of 
1400,000  for  that  j)urpose.  The  contract  complained  of  was 
entered  into  on.  June  22,  1917;  and  on  July  1st,  the  bid  of 
Messrs.  Bolger,  Mosser  &  Willaman,  intervenors,  for  the 
bonds,  was  accepted  by  the  proper  officers  of  said  city. 
There  is  little  or  no  conflict  in  the  evidence,  and  much  of  the 
record  is  made  up  of  stipulations  of  the  parties.  The  court 
below,  after  a  hearing  on  the  merits,  dismissed  plaintiff's 
petition,  and  he  appeals.  Further  necessary  facts  will  be 
mentioned  in  the  course  of  the  opinion. — Affirmed, 

Dunshee,  Haines  d  Brody,  for  appellant. 

//.  TV.  Byers,  Guy  A,  Miller,  D,  Cole  McMartin,  E.l 
Kelly,  W.  H.  Bailey,  and  Parsons  d  Mills,  for  appellees. 

Stevens,  J. — I.  Appellant's  complaint  is  based  upon 
the  contention  that,  at  the  time  the  contract  between  the  de- 
fendant city  and  Horrabin  was  entered  into,  the  outstanding 
indebtedness  of  the  city  exceeded  1^/^  per  centum  of  the  ac- 
tual value  of  the  taxable  property  within  said  city,  and  that 
the  c6ntract  creates  an  indebtedness  in  excess  of  the  city's 
authority,  and  void. 

The  city  of  Des  Moines  is  a  city  of  the  first  class;  and, 
prior  to  the  enactment  of  Sections  758-d  and  758-e  by  the 
thirty-fourth  general  assembly,  in  the  matter  of  bridges  pos- 
sessed only  the  authority  conferred  thereon  by  Section  75S 
of  the  Code  of  1897  and  Section  758-a  of  the  1013  Supple 
ment  thereto. 

As  this  appeal  involves  a  construction  of  Sections  758-d, 
758-e,  and  130G-b  of  the  Supplement  to  the  Code,  1913,  ve 
cop3^  the  same  in  full: 

"Section  758-d.     That  cities  of  the  first  class  are  hdrebj 
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authorized  to  contract  indebtedness  and  to  issue  bonds  for 
the  purpose  of  constructing  bridges.  Such  bonds  shall  be 
payable  in  not  exceeding  twenty  annual  installments  and 
bear  interest  at  not  exceeding  five  per  centum  per  annum, 
and  shall  be  made  payable  at  such  place  and  be  of  such 
form  as  the  city  council  shall  by  ordinance  designate.  But 
no  city  shall  become  indebted  in  excess  of  five  per  centum 
of  the  actual  value  of  the  taxable  property  of  said  city  as 
shown  by  the  last  preceding  assessment  roll." 

"Section  758-e.  This  act  shall  be  construed  as  grant- 
ing additional  power  without  limiting  the  power  already 
existing  in  cities  of  the  first  class." 

"Section  1306-b.  iSo  county  or  other  political  or  mu- 
nicipal corporation  shall  be  allowed  to  become  indebted  in 
any  manner  or  for  any  purpose  to  an  amount  exceeding  m 
the  aggregate  the  amoi^it  of  one  and  one-fourth  per  centum 
of  the  actual  value  of  the  taxable  property  within  such  coun- 
ty or  corporation,  except  that  cities  and  incorporated  towns 
may  for  the  purpose  of  purchaBing,  erecting,  extending  or 
maintaining  and  operating  waterworks,  electric  light  and 
power  plants,  gasworks  and  heating  plants  or  of  building 
and  constructing  sewers,  incur  an  indebtedness,  not  exceed- 
ing in  the  aggregate,  added  to  all  other  indebtedness,  five 
per  centum  of  the  actual  value  of  the  taxable  property  with- 
in such  city  or  incorporated  town.  The  amount  of  such 
taxable  property  shall  be  ascertained  by  the  last  state  and 
county  tax  list  previous  to  the  incurring  of  such  indebted- 
ness." 

Sections  758  of  the  Code  and  758-a  of  the  Supplement 
conferred  authority  upon  cities  to  incur  indebtedness,  or 
issue  bonds,  for  the  construction  of  bridges  within  certain 
narrow  limits  only.  General  power  to  incur  indebtedness 
and  issue  bonds  for  the  purpose  of  constructing  bridges  was 
first  conferred  by  the  provisions  of  Section  758-d. 

The  authority  of  counties  and  cities  to  incur  indebted- 
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iiess,  in  any  manner  and  for  all  pui^ioses,  is  limited  by  Sec- 
tion 1306-b  to  11/4  pel*  centum  of  the  actual  value  of  the 
taxable  property  thei^eof,  except  for  certain  designated  pur- 
poses, therein  fully  set  forth. 

The  contention  between  counsel  at  this  point  is  as  to 
whether  the  power  conferred  upon  cities  of  the  first  class  by 
Section  758-d,  which,  by  Chapter  184  of  the  Acts  of  the  Thir- 
ty-sixth General  Assembly  was  extended  to  cities  of  the  sec- 
ond class  traversed  by  streams  not  less  than  200  feet  in 
width  from  shore  line  to  shore  line,  must  be  exercised  with- 
in the  11/4  per  centum  limitation;  or  whether  indebtedness 
therefor  may  be  incurred,  when  added  to  all  other  outstand- 
ing indebtedness,  under  the  provisions  of  Section  758-d,  to 
the  extent  of  5  per  centum  of  the  actual  value  of  the  taxable 
property  of  such  city  or  incorporated  town. 

By  act  of  the  twenty-eighth  general  assembly  (Chapter 
41),  the  authority  of  cities  and  towns  to  incur  indebtedness 
was  first  limited  to  I14  per  centum  of  the  actual  value  of 
the  taxable  property  thereof.  The  thirtieth  general  as- 
sembly (Chapter  43)  repealed  the  act  of  the  twenty-eighth, 
and  fixed  the  limit  at  2i/^  per  centum,  but  authorized  them 
to  purchase,  or  erect,  waterworks  and  sewerage  systems. 
This  enactment  was  repealed  by  the  thirty-first  general  as- 
sembly (Chapter  49),  and  the  1^4  per  centum  limitation  re- 
stored; but  cities  and  incorporated  towns  were  authorized 
to  incur  indebtedness  in  excess  thereof  "for  the  purpose  of 
purchasing,  erecting  or  maintaining  and  operating  water- 
works, electric  light  and  power  plants,  gas  works  and  heat- 
ing plants  or  of  building  and  constructing  sewers,  •  •  * 
not  exceeding  in  the  aggregate,  added  to  all  other  indebted- 
ness, five  per  centum  of  the  actual  value  of  the  taxable  prop- 
erty within  such  city  or  incorporated  town.  The  amoont 
of  such  taxable  property  shall  be  ascertained  by  the  last 
state  and  county  tax  list  previous  to  the  incurring  of  such 
indebtedness." 
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The  thirty-seventh  general  assembly  (Chapter  85) 
'  amended  Section  1306-b  by  striking  therefrom  the  words 
"or  for  any  purpose,"  and  inserting  in  lieu  thereof  the  words 
"for  its  general  or  ordinary  purposes.'*  E)vidently,  the  lim- 
itation placed  by  the  legislature  upon  the  power  of  counties 
and  political  and  municipal  corporations  to  incur  indebt- 
edness was  for  the  purpose  of  preventing  waste  and  ex- 
travagance in  the  expenditure  of  the  funds  belonging  there- 
to, and  for  the  same  purpose  is  retained,  but  given  a  some- 
what enlarged  application  by  the  amendment  of  the  thirty- 
seventh  general  assembly  (Chapter  85),  referred  to  above. 
The  rapid  growth  of  cities  and  in<y)rporated  towns  in  pop- 
ulation and  industry  necessitated  better  sanitary  regula- 
tions and  other  improvements,  such  as  heating,  electric  light 
and  power  plants,  waterworks,  gas  works,  and  other  public 
improvements  of  like  character;  but  the  expense  of  these 
could  not  be  met,  within  the  limit  fixed  by  the  legislature 
for  cities  in  the  matter  of  incurring  indebtedness.  Fur- 
ther authority  to  incur  indebtedness  was  required.  The  ll^ 
per  cent  limitation  was  retained;  but,  as  appears  from  the 
above  extract  from  the  Acts  of  the  Tliirty-flrst  General  As- 
sembly (Chapter  40),  the  authority  of  cities  and  incorpo- 
rated towns  to  incur  additional  indebtedness  for  certain 
purposes  was  very  much  enlarged. 

It  is  the  contention  of  counsel  for  appellee  that  Sec- 
tions 758-d  and  758-e,  supra,  were  enacted  by  the  thirty- 
fourth  general  assembly  for  the  purpose  of  enabling  cities 
of  the  first  class  which  are  traversed  by  large  streams  to 
erect  necessary  and  indispensable  bridges  for  the  accommo. 
dation  of  traffic  afnd  other  necessities  of  modern  city  life; 
and  that  it  was  not  intended  that  the  power  therein  con- 
ferred should  be  exercised  only  within  the  narrow  limita- 
tion of  Section  1306-b,  but,  as  in  the  case  of  electric  light, 
heating  and  power  plants,  sewers,  etc.,  in  excess  thereof. 
Section   758-e  provides  that   Section   7t38-d   "shall  be  con- 
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strued  as  granting  additional  power  without  limiting  that 
already  existing  in  cities  of  the  first  class." 

Prior  to  the  enactment  of  the  above  sections,  cities  had 
authority  to  construct  bridges ;  but  their  resources  for  that 
purpose  were  very  limited.  The  power  conferred  by  Section 
758-d  is  to  contract  indebtedness  and  issue  bonds  for  the 
purpose  of  constructing  bridges.  As  we  understand  their 
argument,  counsel  for  appellant  concede  this,  but  vigor- 
ously contend  that  it  must  be  exercised  within  the  1%  per 
centum  limitation  provided  by  Section  1306-b.  The  power 
conferred  upon  cities  by  the  latter  section  is  to  contract 
certain  indebtedness,  within  the  1%  per  centum  limita- 
tion therein  contained,  and  certain  other  indebtedness  in 
excess  thereof.  If  the  power  to  incur  indebtedness  for  the 
purpose  of  constructing  bridges  is  to  be  exercised  within  the 
limitation  of  Section  1306-b,  then  it  is  not  additional  there- 
to. The  power  to  contract  indebtedness  for  the  construc- 
tion of  bridges  is  for  a  new  and  independent  purpose, — one 
"not  previously  existing.  Unless  the  power  thus  conferred 
was  intended  by  the  legislature  to  be  exercised  in  addition 
to  that  already  existing,  as  is  plainly  declared  by  Section 
758-e,  there  could  have  been  no  reason  for  the  enactment  of 
Section  758-d.  It  is  true  that  the  limitation  fixed  is  the 
same  as  that  fixed  by  the  Constitution ;  but  it  will  be  ob- 
served that  it  is  quite  common  for  the  legislature,  follow 
ing  a  grant  of  power  to  cities  and  municipal  corporations 
to  incur  additional  indebtedness,  to  provide  that  such  power 
shall  not  be  exercised  in  excess  of  5  per  centum  of  the  ac- 
tual value  of  the  taxable  property  thereof.  While  the  latter 
provision  of  Section  758-d  is  prohibitory  in  form,  it  implied- 
ly permits  cities  to  incur  indebtedness  for  bridge  purposes 
up  to  the  5  per  centum  limitation ;  provided,  however,  and 
as  a  matter  of  course,  that  all  other  indebtedness  must  be 
taken  into  consideration  at  the  time  of  contracting  indebt- 
edness for  bridge  purposes ;  and  the  total  indebtedness  there- 
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for;  when  added  to  all  other  indebtedness  of  such  city,  must 
not  exceed  the  statutory  and  constitutional  limitation. 

The  evident  purpose  of  the  legislature  was  to  make  such 
provision  as  would  enable  cities  traversed  by  streams  re- 
quiring bridges  which  would  involve  the  expenditure  of  large 
sums  of  money,  to  construct  larger  and  more  expensive 
bridges  than  was  possible  under  the  law  as  it  then  was. 
Authority  had  already  been  conferred  upon  them  to  con- 
struct and  acquire  waterworks,  electric  light  and  power 
plants,  sewerage  systems,  and  many  other  modern  public 
conveniences  and  necessities.  Further  power  was  neces- 
sary, to  enable  them  to  provide  funds  with  which  to  erect 
bridges.  The  legislature  was  careful,  in  conferring  power 
upon  them  to  contract  indebtedness  and  issue  bonds  for 
that  purpose,  to  declare  the  same  additional  to  that  al- 
ready existing  to  incur  indebtedness  for  other  purposes. 

It  is  urged  by  counsel  for  appellant  that,  had  it  been 
the  intention  of  the  legislature  to  enlai^e  the  power  of 
cities  to  contract  indebtedness  and  issue  bonds  for  the  con- 
struction of  bridges  up  to  the  full  constitutional  limit,  it 
would  doubtless  have  so  specifically  designated.    There  is 
no  doubt  that  an  additional  word  or  two  would  have  made 
the  construction  and  application  of  these  statutes  clear  and 
easy ;  bjit  we  have  no  doubt  that  it  was  the  legislative  pur- 
pose to  confer  new  and  additional  power  upon  cities  to  in- 
cur indebtedness  for  the  construction  of  bridges,  in  addition 
to  that  already  existing  to  incur  indebtedness  for  other  pur- 
poses, and  that  the  same  may  be  exercised  without  refer- 
ence to  the  provisions  and  limitations  of  Section  1306-b. 
The  tendency  of  the  legislature  to  confer  power  upon  cities 
to  provide  necessary  public  improvements  is  further  empha- 
sized by  the  provisions  of  Chapter  85,  Acts  of  the  Thirty- 
seventh  General  Assembly,  amending  Section  1306-b  so  as 
to  make  the  1^4  P^r  centum  limitation  apply  only  to  indebt- 
edness incurred  "for  its  general  or  ordinary  purposes." 
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Other  interesting  questions  are  discussed  by  counsel; 
but,  in  view  of  the  construction  we  have  given  to  the  above 
statutes,  it  is  unnecessary  for  us  to  discuss  or  decide  them. 
It  therefore  follows  that  the  judgment  of  the  court  below 
is — Affirmed, 

Preston^  C.  J.,  Ladd,  Weaver,  Evans,  and  Gaynob,  JJ. 
concur. 

Salinger^  J.  (dissenting).     At  one  time,  Section  VM^ 
Code  Supplement,  1013,  limited  all  municipal  iudebtednes* 
to  1^  per  cent,  except  as  to  matters  specified,  which  do  not 
include  the  building  of  bridges.     If  I  understand  the  m 
jority  aright,  its  sole  defense  of  tiie  judgment  below  is  that 
said  statute  was  so  amended  by  Chapter  39  of  the  Acts  of 
the  Thirty-fourth  General  Assembly   (now  Sections  75M 
and  758-e  of  the  Code  Supplement,  1913) ,  as  to  confer  afr 
thority  to  do  what  defendants  did.     The  defendant  city  doe^ 
not  fully  agree  with  this.     It  asserts  in  its  demurrer  that 
necessary  new  authority  was  also,  if  not  wholly,  created 
by  an  act  of  the  thirty-seventh  general  assembly.    Indeed.it 
is  only  by  inference  the  demurrer  claims  cinything  for  the 
work  of  the  thirty-fourth.     Its  only  specific  allegation  as  t« 
what  made  the  necessary  change  in  Section  1306-b  is  that  it 
was  an  act  of  the  thirty-seventh.     This  last  act  did  not  be 
come  effective  until  after  the  doing  of  what  appellant  cod^ 
plains  of.    The  act  is  presumed  to  be,  and  is,  in  fact  V^ 
pective  only,  and  is  not  and  does  not  purport  to  be  a  special 
or  curative  act.     In  my  opinion,  it  is  not  available  if,  with 
out  it,  the  law  gives  no  authority  for  what  was  done.    And. 
of  course,  if  there  was  such  authority  before  the  thirtrsev 
enth  general  assembly  acted,  it  does  not  matter  that  its  aft 
failed  to  give  such  authority.     Notwithstanding  the  ]^ 
tion  taken  by  the  demurrant,  I  think  the  opinion  must  be 
treated  as  upholding  what  was  done  by  the  defendants  od 
the  sole  gi'ound  that  the  necessary  power  was  given  by  a*'^ 
of  tlie  thirty-fouii:h  general  assembly. 
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In  arguing  that  the  act  of  tliat  assenibh*  gave  the  neces- 
sary power,  much  stress  is  laid  upon  the  fact  that  one  sec- 
tion of  the  statute  declares  the  act  shall  be  construed  "as 
granting  additional  power  without  limiting  the  power  al- 
ready existing  in  cities  of  the  first  class."    It  is  not  clear  to 
nie  why  this  expository  section  is  very  controlling  on  the 
matter  we  have  for  decision.    Had  there  been  no  such  sec- 
tion, the  act  could  scarcely  have  been  construed  into  limit- 
ing the  power  of  cities  to  go  into  debt  for  bridge  building. 
The  existing  law  declared,  in  terms,  that  the  limit  should  be 
^Vi  P^r  cent  for  all  purposes  which,  by  the  specifications  as 
to  what  objects  the  limitations  should  not  apply  to,  left  the 
statute  a  pi-ohibition  to  go  in  debt  above  1^/4  P^r  cent  for 
many  things,  including  bridge  building.     In  other  words, 
before  tlie  act  of  the  thirty-fourth  general  assembly,  the 
law,  in  eflect,  did  not  permit  as  much  as  a  debt  of  I14  per 
cent  for  bridge  building.    A  further  limitation  upon  such 
statute  law  must  be  something  that  forbids  going  in  debt 
at  all,  or  limits  the  i)ower  to  go  in  debt  to  a  point  even  lower 
tlian  it  was  before.    All  must  concede  that  the  act  of  the 
thirty-fourth  general  assembly  does  neither  of  these  things, 
and  is,  in  tniHu  not  an  additional  limitati(m.     But  how  is 
the  fact  that  this  is  so  material?     Mow  does  a  direction 
tJiat  something  which  is,  in  truth,  not  a  new  limitation, 
shall  not  be  construed  to  be  such  limitation,  furnish  evidence 
that  a  specific  enlargement  has  been  made?    The  act  of  the 
thirty-fourth  general  assembly  may  be  such  enlargement, 
but  that  must  be  found  from  words  of  enlargement,  and  not 
from  a  self-evidently  correct  declaration  by  the  legislature 
that  it  has  not  created  an  additional  limitation.    And  T  am 
unable  to  see  how  a  legislative  declaration  that  a  statute 
does  give  additional  power  is  relevant  argument  to  prove 
that  some  particular  additional  power  is  given  by  the  statute 
in  which  such  declaration  is  found,  or  even  that  such  dec- 
*  laration  proves  that  any  addition  to  power  has  been  made. 
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^VIlether  additional  powers  are  given  by  a  statute  may  not 
be  determined  by  a  rider  to  the  effect  that  the  act  shall  be 
construed  to  give  additional  powers,  and  not  to  limit  paw 
ers  already  possessed.  If  existing  law  authorize  a  citj  to 
punish  fast  driving  by  a  fine  of  not  more  than  |50,  and  an 
amending  statute  authorize  such  fine  in  specified  cajBes  to 
go  up  to  f  75,  such  amendment,  on  its  own  face,  would  be  as 
'  enlargement  of  power,  without  limitation  upon  any  already 
possessed.  That  would  be  so  if  there  were  no  rider  direct- 
ing that  it  be  so  construed.  And  though  there  be  sucb 
rider,  it  cannot  in  the  least  add  anything  to  what  the  amend 
ment  does,  in  fact,  give.  In  one  word,  the  expository 
clause  found  in  the  act  of  the  thirty-fourth  general  assan- 
bly  has,  it  seems  to  me,  no  bearing  on  determining  whether 
the  act  gave  enlarged  power  as  to  going  in  debt  for  bridges, 
or,  if  it  does,  what  that  enlargement  is. 

Coming  now  to  an  examination  of  the  act  as  written,  it 
appears  that  no  authority  is  granted  except  this:  Cities 
of  the  first  class  are  "hereby  authorized  to  contract  indebt- 
edness and  to  issue  bonds  for  the  purpose  of  constructing 
bridges."  Despite  the  declaration  in  the  statute  that  this 
gives  additional  power,  the  fact  is  otherwise.  Before  the 
passage  of  this  statute,  cities  were  authorized  to  contract 
indebtedness  and  to  issue  bonds  for  the  purpose  of  cod 
structing  bridges.  See  Section  758,  Code  of  1897,  and  S« 
tions  758-a  to  758-c,  inclusive,  Code  Supplement,  IWI 
Again,  Section  1306-b,  Code  Supplement,  1913,  recognii^ 
there  was  power  to  go  in  debt  for  obtaining  bridges,  becan« 
it  authorized  going  in  debt  for  several  purposes  which,  itw 
conceded,  included  the  getting  a  bridge.  One  may  concede 
for  the  sake  of  argument,  that  the  act  of  tjie  thirty-fourtii 
made  some  changes  in  using  the  power  to  go  in  dd)t,  and  is 
evidencing  a  debt  "for  the  purpose  of  constructing  bridges;" 
but  it  added  nothing  to  the  abstract  power  to  contract  iD- 

m 

debtedness  in  some  amount,  and  to  issue  bonds  for  the  con* 
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stiliction  of  bridges ;  and  surely,  the  naked  fact  that  the  act 
of  the  thirty-fourth  authorized  going  in  debt  and  issuing 
bonds  to  obtain  bridges,  if  an  .additional  power,  is  not  an 
enlargement  of  the  debt  limit.     Surely,  the  authority  given 
"to  contract  indebtedness  and  to  issue  bonds  for  the  pur- 
pose of  constructing  bridges,''  pretends  neither  to  enlarge 
the  amount  of  the  debt  that  may  be  contracted  nor  to  lower 
it.    The  next  provision  of  the  amendatory  statute  relied  on 
is  that  the  bonds  which  it  authorizes  shall  be  payable  in 
installments,  not  exceeding  20,  bear  interest  not  exceeding 
5  per  cent,  and  be  in  such  form  and  payable  at  such  place 
as  the  city  council  shall,  by  ordinance,  designate.    Concede 
that  this  is  an  enlargement  on  the  method  of  carrying  an 
improvement  by  boiids,  what  is  there  in  it  that  gives  the 
slightest  additional  power  to  go  in  debt  more  than  thereto- 
fore existing  law  permitted?    Surely,  a  permission  "to  con- 
tract indebtedness,"  a  permission  to  secure  such  indebted- 
ness by  a  bond  issue,  and  a  direction  as  to  form,  rate  of 
interest,  and  the  like,  of  these  bonds,  gives,  despite  a  declara- 
tion that  additional  powers  are  created,  no  additional  pow- 
er, and,  for  that  matter,  no  power  at  all  to  enlarge  the  per- 
mitted' debt.    If,  then,  the  declaration  of  the  rider  is  borne 
out,  that  must  be  so  because  the  statute  in  question  pro- 
vides, further,  that  no  city  "shall  become  indebted  in  excesf^ 
of  5  per  centum  of  the  actual  value  of  the  taxable  property 
of  said  city,  as  shown  by  the  last  preceding  assessment  roll." 
Notwithstanding  the  rider,  I  am  unable  to  see  how  it  can  be 
held  that  this  is  not  a  limitation  of  power,  but  is  an  addi- 
tion to  power.    Certainly,  it  is  not  a  grant  of  power,  much 
less  of  additional  power,  to  incur  indebtedness,  to  declare 
that  indebtedness  shall  not  be  in  excess  of  a  limitation 
fixed.     I  agree,  however,  that  this  is  not  a  limitation  of  the 
powers  already  existing.     It  is,  instead,  a  restatement  of  a 
limitation  that  always  did  exist,  is  one  fixed  by  the  Consti- 
tution, and  is,  therefore,  one  which  no  legislature  could 
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change.  A  statement  in  a  statute  that  no  city  hIiouM.  in 
any  event,  become  indebted  in  excess  of  the  amount  of  the 
debt  as  limited  by  the  Constitution,  does  not,  as  I  view  it. 
have  the  slightest  bearing  on  whether  a  statute  debt  limit 
declaring  that  not  moi-e  than  a  stated  part  of  said  5  per 
cent  maximum  is  available  for  a  stated  pui*pose,  has  been 
enlarged.  There  is  much  moi*e  reason  for  claiming  that  the 
act  of  the  tliirty-seventli  general  assembly  made  the  c-haii?t 
which  all  agree  was  necessary.  Section  l,*50(>-b,  <N>de  Sup 
plement,  1913,  provided,  in  manifest  effect,  that  the  ag^n- 
gate  amount  of  debt  to  pay  for  getting  bridges  and  mau.? 
other  things  should  be  l^i  per  cent.  Chapter  85  of  the  Ads 
of  the  Thirty-seventh  General  Assembly  so  changed  the  law 
as  that  this  limitation  of  V^  per  cent  became  the  limi 
tation  upon  debt  "for  general  or  ordinary  purposes." 
It  is,  of  course,  true  that  the  building  of  a  bridge  in  a  greai 
city  is  not  an  expenditure  for  general  or  ordinary  munic 
ipal  purposes,  and  the  act  of  the  thirty-seventh  general  a> 
sembly  may  fairly  be  said  to  enlarge  the  limit  of  1%  per 
cent,  so  far  as  bridge  building  is  concerned.  It  is,  no  doubt, 
on  this  reasoning  that  the  demurrer  of  the  city  urged  rlw 
act  of  the  thirty-seventh  general  assembly  as  an  anthoria 
tion.  It  is  true,  as  I  have  said,  that  this  act  became  ef 
fective  too  late  to  be  available  to  these  defendants.  Bir. 
that  does  not  eliminate  it  as  an  element  in  constrtictioii. 
It  indicates  strongly  the  legislature  was  of  opinion  that,  un- 
til this  last  act  was  passed,  there  had  been  no  enlargemcDt 
of  the  limitation  which  made  bridge  building  a  partner  ifi 
an  aggregate  limitation  of  debt  to  1^4  P^^  cent. 

The  majority  concedes,  as  said,  that  the  defendants 
exceeded  the  authority  given  them  by  law,  unless  Chapter  J^> 
'  of  the  Acts  of  the  Thirty-fourth  General  Assembly  so  nmev^ 
ed  l.'^OfJ-b,  Code  Supplement,  lOl."*),  as  to  authori7.e  thereaf 
ter  what  was  uot  aulhorized  before.  T  have  tried  to  \Hm^ 
out  why,  despite  the  fact  that  said  Chapter  39  declares  tlie 
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act  shall  be  construed  as  granting  additional  power  with- 
out limiting  the  power  already  existing,  nothing  in  the  chap- 
ter removed  the  debt  limit  theretofore  existing,  and  that,  if 
same  was  changed,  it  was  By  the  act  of  the  thirty-seventh 
general  assembly,  which  became  law  too  late  to  avail  the  ap- 
pellee& 

What  I  have  said  is  on  the  assumption  that  the  opinion 
is  ba^ed  wholly  on  a  plain  change  of  the  statute,  and  I  have 
addressed  myself  wholly  to  giving  ray  views  on  whether  the 
amendment  will  sustain  the  act  of  these  defendants.  The 
briefs  present  other  points  which,  I  take  it,  are  material 
only  if  the  amendment  relied  upon  was  insufficient.  They 
are  .such  arguments  as  that,  if  the  act  complained  of  was  one 
authorized  by  the  law,  as  it  was  when  the  cause  was  tried, 
an  injunction  should  not  issue  though  the  act  was  illegal 
when  done ;  and  that  the  passing  of  bonds  to  innocent  pur- 
chasers will  deny  the  injilnction  though  the  issue  was  not 
authorized  by  law.  I  do  not  think  either  position  is  well 
taken.  But,  at  most,  these  are  avoidance  arguments,  and 
where  I  differ  with  the  majority  is  in  its  holding  thaf  there 
is  nothing  to  avoid.     I  would  reverse. 


In  re  GuARDiANSHir  OP  Irving  J.  Casket. 

GUABDIAN  AND  WABD:  Jurisdiction — ^Konresidence  of  Ward  and 
1  Ouardian.  Guardians,  duly  appointed  and  quaUfied  at  a  time 
when  both  guardian  and  ward  are  residents  of  this  state,  may 
make  valid  sales  of  the  ward's  property  in  this  state  at  a  time 
when  both  guardian  and  ward  have  become  nonresidents.  (Sec. 
3206,  Code,  1897.) 

PRINCIPLE  APPLIED:  A  father  and  son  resided  in  Ida 
County,  Iowa.  The  son  was  one  year  of  age,  and  owned  land  In 
said  county.  On  due  appointment  by  the  Ida  County  district 
court,  the  father  duly  qualified  as  guardian  of  the  property  of 
said  son.  Some  years  later,  both  father  and  son  became  perma- " 
nent  residents  of  Missouri.     Some  19  years  after  the  appoint- 
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ment,  the  said  guardian,  tohile  a  rettident  of  MUsouri,  applied  to 
said  oourt  for  leave  to  sell  said  land.  The  request  was  granted. 
A  sale  was  hady  in  strict  compliance  with  all  formalities  rehired 
by  law.  Five  years  later,  and  while  both  gu&rdian  and  ward 
were  residents  of  Missouri,  the  ward,  having  attained  his  niajor- 
ity,  applied  to  the  said  court  for  an  accounting  by  the  guardiaa. 
The  guardian,  in  compliance  with  an  order  of  said  court,  filed 
an  accounting,  the  correctness  of  which  appears  to  have  been 
agreed  to  by  the  ward,  and  said  accounting  was  duly  approred 
by  a  recorded  order  of  court.  The  balance  due  the  ward  was  a 
substantial  sum,  and  the  guardian  was  ordered  forthwiUi  to 
pay  the  same  to  the  ward.  A  few  days  after  this  last  order 
was  entered,  the  sureties  on  the  guardian's  sale  bond  inter- 
vened in  said  proceeding,  and  prayed  that  the  accountlBg  be- 
tween the  guardian  and  ward  and  the  court's  approval  thereof 
be  set  aside,  as  fraudulent  and  veld.  These  interveners  also 
pleaded  that  the  sale  of  the  land  was  null  and  void,  becauv 
the  minor  was,  at  that  time,  a  nonresident,  and  that  said  pro 
ceedings  and  all  subsequent  proceedings  were  lacking  in  Juris- 
diction. A  hearing  was  had.  The  court  found  no  fraud  in  tbe 
accounting,  and  again  approved  the  same  and  the  order  to  W- 
Held,  the  nonresidence  of  the  guardian  and  tbe  ward  at  the 
time  of  the  sale  in  no  wise  invalidated  the  sale. 

GUABDIAN  Ain>  WABB:     Bemoval  of  Funds  ttom  State.    Joris- 
2    diction  to  compel  a  guardian  to  account  for  funds  belongiBg  to 
the  ward  is  not  lost  because  of  the  fact  that  the  guardian  bas 
removed  the  funds  from  the  state. 

Appeal  from  Ida  District  Court — M.  E.  Hutchison,  Judge 

Marcu  18,  1918. 

Rehearing  Denied  June  27,  1918. 

Appeal  from  an  action  approving  guardian's  report 
After  the  approval  had  been  entered,  objections  were  filed 
to  the  report  by  certain  bondsm^i,  virho  had  become  such 
\  in  a  proceeding  instituted  by  the  guardian,  some  years  be 

V  fore,  to  sell  the  minor's  real  estate.    Opinion  states  the 

facts.    Objection  of  intervenors  overruled;  decree  approv- 
ing report  affirmed.    Intervenors  appeal. — Affirmed. 

Camphell  Bros,  and  Chas.  8.  Ma^omher,  for  appellants. 
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Walter  T.  J.  Rose,  A.  B.  Walter,  and  Jos,  C.  Walter, 
for  appellees. 

Gaynoe,  J. — On  July  12,  1892,  the  appellee  F.  L.  Cas- 
key  was  duly  appointed  by  the  district  court  of  Ida  County, 
Iowa,  guardian  of  his  co-appellee,  Irving  J.  Gaskey.    Upon 

such  appointment,  letters  of  guardianship 
1.  GuABDZAN  were  duly  issued.    The   minor,    Irving    J. 

AWD  ward:  ' 

nonresMuice  Gaskey,  was,  at  that  time,  about  a  year  old, 
goarSuui.*"**  and  resided  in  Ida  Gounty  with  his  guar- 
dian, who  is  his  father.  At  the  time  of  the 
appointment  of  the  guardian,  the  minor  was  the  owner  of 
the  undivided  one  third  of  the  northeast  quarter  of  Section 
29-88-41,  situated  in  Ida  Gounty.  Some  years  after  the  ap- 
pointment, the  father  and  son  (guardian  and  ward)  moved 
to  the  state  of  Missouri,  and  have  ever  since  resided  there. 

On  the  21st  day  of  January,  1911,  the  guardian  returned 
to  Iowa,  and  filed  in  the  district  court  of  Ida  Gounty  a  pe- 
tition praying  for  leave  to  sell  his  ward's  interest  in  the 
land  aforesaid,  alleging  that  it  was  for  the  best  interests  of 
the  minor  that  the  land  should  be  sold.  Due  notice  was 
served  on  the  minor,  as  required  by  statute,  with  a  copy  of 
the  application  for  the  sale.  Thereafter,  on  the  14th  day 
of  February,  1911,  a  guardian  ad  litem  was  appointed  for 
said  minor,  who  appeared  and  filed  answer  to  the  petition  of 
the  guardian,  and  a  hearing  was  had  upon  said  petition, 
which  resulted  in  a  decree  or  order  by  the  court  that  the 
guardian  sell  the  interests  of  the  minor  in  said  real  estate 
at  public  or  private  sale,  for  not  less  than  the  appraised 
value,  and  execute  a  guardian's  deed,  conveying  the  same 
to  the  purchaser.  Thereupon,  the  guardian  gave  a  sale 
bond,  conditioned  as  required  by  law,  and  these  appellants 
became  sureties  upon  said  bond.  The  land  was  duly  ap- 
praised, and  thereafter,  the  guardian  filed  a  report  of  the 
sale  and  deed  with  the  court  for  approval;  and  an  order 
was  properly  entered,  approving  the  guardian's  sale  and 
the  deed. 
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It  is  conceded  that  the  sale  was  made  in  conformity 
with  the  order  of  the  court,  and  that  the  guardian  filed  a 
bond  in  the  office  of  the  clerk  of  the  court,  as  required  by 
law,  and  said  bond  was  duly  approved ;  and  that  the  real 
estate  was  sold  for  more  than  its  appraised  value;  and 
that  the  deed  executed  by  said  guardian  was  in  due  form 
of  law,  and  was  approved  by  the  court.  It  appears  that 
the  proceeds  from  said  sale  came  into  the  hands  of  the 
guardian,  and  the  same  was  taken  by  him  back  to  his  home 
in  Missouri,  and  that  he  has  never  accounted  to  his  mlBor 
son  therefor. 

On  the  19th  day  of  January,  1916,  the  minor,  Irving  J. 
Caskey,  having  reached  his  majority  on  the  23d  day  of  Oc- 
tober, 1912,  appeared  in  the  district  court  of  Ida  County, 
and  filed  his  application,  in  which  he  recited  that  he  reached 
his  majority  on  October  23,  1912,  and  is  now  entitled  to 
the  possession  of  his  inheritance,  which  then  was  and  ever 
since  has  been  in  the  possession  of  and  wrongfully  retained 
by  his  guardian,  F.  L.  Caskey ;  that  he  has  frequently  made 
demand  therefor.  In  this  application  he  prayed  that  his 
guardian  be  required  to  report  the  condition  of  the  estate, 
and  that  an  order  be  made  requiring  the  guardian  to  forth- 
with pay  over  to  the  petitioner  the  money  that  may  be  found 
due  upon  said  account.  An  order  was  duly  made,  requiring 
the  guardian  to  report  and  account  for  the  estate  in  his 
hands  belonging  to  the  ward.  On  the  15th  day  of  Febru- 
ary, 1916,  the  guardian  filed  his  final  report,  in  which  he 
stated  that,  pursuant  to  the  order  made  by  the  district  coort 
of  Ida  County  on  the  22d  day  of  January,  1916,  directing 
him,  as  guardian,  to  file  a  final  report  of  all  money  or  prop- 
erty in  his  possession  belonging  to  his  ward,  by  the  14th  day 
of  February,  1916,  he  made  the  following  report:  That 
there  is  owing  his  ward,  Ca^ey,  which  was  derived  from 
the  sale  of  real  estate  to  one  Henning  Dahlquist,  the  sum 
of  $4,537.33,  with  interest  thereon  amounting  to  fl,166i9; 
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that  there  is  further  due  and  owing  his  ward  the  sum  of 
f502i98^  on  account  of  other  moneys  received  as  guardian, 
on  which  there  is  accrued  interest  to  the  amount  of  f  133.09, 
making  a  total  sum  on  the  credit  side  of  |6,429.69,  against 
which  the  guardian  is  entitled  to  a  credit  of  f 726.84,  leav- 
ing a  final  balance  due  the  ward,  unaccounted  for,  of 
$5,702.85.  The  guardian  further  said,  in  said  report,  that 
he  was  unable  to  attach  vouchers  to  his  report  for  the 
niojiey  paid  out  for  the  ward,  inasmuch  as  his  receipts  had 
been  mislaitl.  To  the  report  was  attached  the  following 
stipulation  : 

"It  is  hereby  stipulated  and  agreed  by  and  between 
the  said  F.  L.  Caskey,  as  guardian  of  Irving  J.  Caskey,  a 
minor,  that  the  said  Irving  J.  Caskey  is  now  of  age,  having 
arrived  at  the  age  of  21  years  on  October  23,  1912;  that, 
in  consideration  /of  the  said  guardian  waiving  his  right  to 
claim  fees  as  such  guardian,  the  said  Irving  J.  Caskey 
waives  claim  to  have  interest  compounded  on  items  of  in- 
terest collected  by  said  guardian,  and  in  consideration  of 
the  waiving  of  the  right  to  claim  compound  interest  on  said 
account,  said  F.  L.  Caskey,  as  guardian  aforesaid,  waives 
all  claims  to  guardian  fees  in  said  matter.  It  is  further 
stipulated  tlmt  the  foregoing  itemized  account  prepared  to 
be  filed  by  said  guardian  has  been  submitted  to  the  said 
Irving  J.  Caskey,  and  upon  examination  is  found  correct, 
and  the  method  of  computing  interest  is  satisfactory,  it  be- 
ing understood  and  agreed  that,  between  the  date  of  receiv- 
%ing  money  from  real  estate  sale  and  settling  the  bills  of 
expense  up  to  April  1,  1911,  is  a  reasonable  time  in  which 
to  begin  charging  interest  on  the  money  received  from  the 
sale  of  real  estate.  The  said  Irving  J.  Caskey  hereby 
waives  the  presenting  and  filing  by  guardian  of  vouchers 
for  disbursements  made  by  him  as  shown  in  this  account. 
Said  account  sliows  a  balance  due  of  15,702.8.')." 

On  the  21st  day  of  February,  1910,  the  report  of  the 
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guardian  was  submitted  to  the  courts  and  the  same  was 
duly  approved  by  the  court  in  the  following  words  and  fig- 
ures: 

"Be  it  remembered  that,  on  this  21st  day  of  February, 
A.  D.  1916,  in  open  court,  before  the  Hon.  B.  G.  Albert,  pre- 
siding judge,  the  matter  of  the  final  report  of  said  gQa^ 
dian  in  account  and  settlement  with  said  minor,  dated  the 
12th  day  of  February,  A.  D.  1916,  and  filed  in  the  clerk's 
office  of  said  district  court,  with  the  stipulation  of  said 
guardian  and  ward  attached  thereto.  And  also  the  peti- 
tion of  said  minor  praying  that  said  account  of  said  guar- 
dian be  settled,  approved  and  allowed,  and  that  an  order 
be  made  directing  said  guardian  to  pay  over  to  the  peti- 
tioner, Irving  J.  Caskey,  said  minor,  all  money  found  due  to 
the  i)etitioner  from  said  guardian  on  said  account,  coming 
up  in  its  regular  order  for  hearing  and  determination  by  the 
court,  J.  C.  Walter,  attorney-at-law,  appearing  for  said  guar 
dian,  and  Walter  T.  J.  Rose,  attomey-at-law,  appearing  for 
said  minor,  and  the  court  upon  inspection  of  the  notice  to 
said  guardian,  requiring  him  to  file  said  account  in  settle- 
ment with  said  minor  in  the  clerk's  office  of  said  district 
court  by  the  14th  day  of  February,  A.  D.  1916,  finds  that 
said  notice  is  in  due  form  of  law,  and  that  said  guardian 
duly  accepted  service  of  said  notice  on  the  2d  day  of  Feb- 
ruary, A.  D.  1916,  and  finds  that  his  signature  to  said  ac- 
ceptance is  genuine,  and  upon  inspection  of  said  report  in 
account  and  settlement  with  said  minor,  finds  that  it  is  in 
due  form  of  law,  duly  signed,  and  duly  verified  by  said 
guardian,  and,  upon  inspection  of  said  stipulation,  finds  that 
it  is  in  due  form  of  law,  and  duly  signed  by  said  guardian 
and  minor,  and  finds  that  their  signatures  thereto  are  go)* 
nine,  and,  upon  inspection  of  said  petition,  finds  that  it  is 
in  due  form  of  law,  duly  signed  and  verified  by  said  Irving 
J.  Caskey,  and  that  the  statements  and  all^ations  therein 
contained  are  true,  and  finds  that  the  court  has  jurisdiction 
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oyer  said  parties,  and  jurisdiction  of  the  subject-matter  of 
said  report;  and  account  in  settlement  with  said  minor,  and 
jurisdiction  of  and  over  the  subject-matter  of  said  stipula- 
tion, and  over  the  subject-matter  of  said  petition  of  said 
Irving  J.  Caskey,  and  thereupon  hearing  the  evidence  of 
the  respective  parties  duly  introduced  according  to  law,  as 
well  as  the  stipulation  of  the  parties  hereto  on  file  herein, 
and  being  fully  advised  in  the  premises,  finds  that  the  state- 
ments contained  in  said  guardian's  report  and  account  are 
true,  finds  thatjsaid  Irving  J.  Caskey,  minor,  arrived  at  the 
l^al  age  on  the  23d  day  of  October,  A.  D.  1912,  and  finds 
that  he  was  21  years  of  age  on  said  date,  finds  that  said  re- 
port in  account  and  settlement  shows  a  balance  due  and 
owing  to  said  minor  in  and  to  the  amount  of  (5,702.85 ;  finds 
that,  by  said  stipulation,  said  minor,  among  other  things, 
waives  the  filing  of  said  vouchers,  with  said  report  of  said 
guardian,  and  agrees  in  said  stipulation  that  said  report 
in  account  shows  said  balance  of  f5,702.85.    And  also  waives 
claim  by  said  Irving  J.  Caskey  to  have  interest  on  balance 
from  time  to  time  in  hands  of  guardian  compounded,  and 
waives  claim  of  said  F.  J.  Caskey  to  have  any  fees  as  such 
guardian,  and  that  a  valuable  and  suflScient  consideration 
pass  from  such  to  the  other  for  the  waiver  by  ward  of 
compounding  interest,  and  the  waiving  of  fees  by  said 
guardian;   finds  that  said  report  in  account  and  settle- 
ment should  be  approved  and  confirmed,  and  finds  that  said 
Irving  J.  Caskey,  minor,  is  entitled  in  and  by  the  law  to 
have  said  balance  of  money,  as  shown  by  said  report  in  ac- 
count, paid  over  to  him  by  said  guardian.    The  court  fur- 
ther finds  from  the  evidence  that  interest  on  the  balances 
in  hands  of  guardian  from  time  to  time  since  filing  former 
reports  approved  December  27th,  A.  D.  1910,  has  been  com- 
puted at  6%  per  annum,  simple  interest.    The  court  finds 
that  said  Irving  J.  Caskey  is  entitled  to  6%  interest  per  an- 
num, on  the  item  of  |592.98,  in  said  account  charged  against 
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said  guardian  from  December  27,  1910,  less  a  credit  thereon 
of  f  160  appearing  on  said  account,  dated  March  11th  A.  D. 
1911,  to  wit:  f  133.09  as  appears  in  said  account  filed; and k 
also  entitled  to  G%  per  annum  interest  on  item  of  14^537^. 
in  said  account  charged  against  said  guardian  from  April 
1st,  A.  D.  1911,  less  credits  ther^n  of  March  4, 1911,  ?llHI.6fi; 
1175 ;  9235 ;  $15.56 ;  and  (34.62  aggi*egating  |566.84,  to  wit: 
11,166.29,  as  appears    in    said    account    filed,    that  total 

charges  against  said  guardian  are |6,429.61i 

and  his  total  credits  are  the  sum  of .^ T2^^ 

leaving  a  balance  due  and  owing  the  said  Irnug  J. 
Caskey  of |5,702i5 

"It  is  therefore  ordered  and  adjudged  by  the  court  thai 
said  final  report  and  account  of  said  guardian  in  settle- 
ment with  said  minor  be,  and  it  is  hereby,  approved  and  cob 
firmed,  and  it  is  further  ordered  and  decreed  by  the  court 
that  F.  L.  Caskey,  as  such  guardian  of  the  person  and  pwp^ 
erty  of  said  Irving  J.  Caskey,  minor,  shall,  by  the  29th  day 
of  February,  A.  D.  1916,  pay  over  in  hand  to  said  Irving^ 
Caskey,  said  sum  of  $5,702.85  in  lawful  money  of  the  Unitfil 
States,  shown  by  said  report  and  by  law  to  be  due 
payable  by  said  F.  L,  Caskey,  as  such  guardian,  to 
Irving  J.  Caskey. 

"Dated  in  open  court  this  21st  day  of  February,  A.  P 
1916."  ^ 

On  March  31,  1916,  the  appellants  herein,  H.  P.  Wil 
lace  and  Gec^rge  W.  Smith,  being  sureties  on  the  bond  giv^ 
by  the  guardian  in  the  sale  of  his  ward's  land,  hereinbefw* 
referred  to,  filed  their  petition  of  intervention,  in  which  tie! 
recite  the  facts  hereinbefore  set  out,  and  say  that  the  *^ 
tlement  between  the  guardian  and  his  ward  is  bottoffl^i 
in  fraud,  and  was  not  had  for  the  purpose  therein  8t«tri. 
but  for  the  purpose  of  malting  a  foundation  on  which  sai« 
Irving  J.  Caskey  could  bring  an  action  against  these  iatf^ 
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venors ;  deny  the  facts  in  the  application  made  by  the  ward 
for  a  report;  and  state  that  there  is  a  conspiracy  between 
the  minor  and  his  ^ardian  ^^to  frame  up  a  ground  for  ac- 
tion" against  these  intervenors  on  their  bond;  and  they 
pray  that  the  order  approving  the  report  of  the  guardian  be 
set  aside,  and  that  an  order  be  made  directing  the  said 
minor  and  his  guardian  to  appear  in  open  court  and  sub- 
mit to  an  examination,  so  that  the  court  may  know  what 
was  actually  done  with  the  proceeds  derived  by  the  guar- 
dian from  the  sale  of  the  real  estate. 

Thei'eupon,  the  court  ordered  that  a  hearing  upon  the 
petition  of  intervention  be  set  for  April  17,  1916,  and  that 
the  clerk  issue  notice  of  the  hearing  to  the  guardian  and 
ward,  and  that  they  be  required  to  appear  on  said  day  and 
submit  to  an  examination  touching  the  correctness  of  their 
report,  and  that  further  proceedings  be  suspended  until 
such  hearing. 

On  the  18th  day  of  April  following,  the  court  made  a 
further  order,  reciting  that  the  guardian  and  his  ward  are 
now  in  court;  that  they  shall  api>ear  before  the  court  on 
the  28th  day  of  April,  for  the  purpose  of  submitting  to  an 
examination  before  this  court  with  respect  to  the  prop- 
erty and  funds  belonging  to  the  estate;  that,  if  they  failed 
to  appear  on  said  date,  the  order  of  the  court  approving 
the  report  should  be  set  aside. 

On  the  11th  day  of  May  following,  these  appellants 
filed  another  paper,  entitled  "Resistance  to  Pinal  Report  of 
Guardian,"  in  which  they  recited  the  facts  hereinbefore 
set  out  in  their  petition  of  intervention,  and  further  alleged 
that  the  order  entered,  approving  the  report,  was  absolutely 
void,  in  so  far  as  it  referred  to  the  proceeds  of  the  sale  of 
the  minor's  real  estate,  for  the  reason  that  the  minor  was 
a  nonresident  of  the  state,  and  that  the  court  had  no  au- 
thority or  jurisdiction  in  the  matter,  and  the  order  was 
void. 
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On  the  23d  day  of  September,  1916,  the  intenenor 
bondsmen  filed  an  amendment  to  what  they  termed  their  pe- 
tition of  intervention,  as  follows: 

"Comes  now  your  intervenors  and  amend  their  petition 
of  intervention,  and  they  respectfully  state  that  the  order 
of  M.  £.  Hutchison,  district  judge  of  the  district  court  of 
Ida  County,  Iowa,  made  on  the  14th  day  of  February,  A.  D. 
1911  (ordering  the  sale  of  the  minor's  land),  was  and  is 
absolutely  void ;  that  said  court  had  no  jurisdiction  to  mai^e 
such  order;  that  such  order  was  for  the  sale  of  the  real 
estate  of  a  nonresident  minor  of  the  st^te  of  Iowa,  and  the 
court  had  no  jurisdiction  over  said  minor  when  he  made 
such  order;  that  the  petition  filed  by  the  guardian,  F.  L 
C^skey,  and  the  notices  served  upon  the  said  minor,  did  not 
give  the  said  court  any  jurisdiction  whatever,  and  they 
were  all  in  violation  of  the  laws  of  the  state  of  Iowa.  Tonr 
intervenors  further  state  that  all  proceedings  had  under  and 
by  virtue  of  said  order  of  this  court  are  absolutely  void; 
that  the  order  of  the  Hon.  E.  G.  Albert,  approving  the  re- 
port  of  the  guardian,  in  so  far  as  the  ^me  refers  to  the  sale 
of  the  minor's  real  estate,  is  and  was  absolutely  void,  and 
your  intervenors  state  that  the  petition  referred  to  shows 
that  said  minor  was  a  nonresident  of  the  state  of  Iowa, 
and  that,  as  such  nonresident,  no  guardian  had  been  ap- 
pointed by  this  court,  as  provided  for  by  law,  and  that  the 
court  had  no  authority  and  no  jurisdiction  of  the  matter 
at  all,  and  that  said  order  is  and  was  void,  and  all  proceed- 
ings under  it  were  void.    Wherefore,  your  intervenors  ask 
that  this  court  refuse  to  approve  of  any  act  of  the  gnar 
dian  attempting  to  carry  out  the  order  of  the  court,  rest- 
ing on  such  illegal  and  Invalid  order,  and  for  such  other  re^ 
lief  as  the  matters  herein  show  that  intervenors  are  entitled 
to." 

To  this  amendment  a  demurrer  was  filed,  and  rightfuUj 
sustained.    That  it  was  rightfully  sustained  is  made  ap 
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parent  by  the  record  hereinbefore  set  out,  and  it  needs  no. 
further  commefit. 

On  the  18th  day  of  December,  intervenors  filed  an- 
other paper,  entitled  "Amendment  to  Petition  of  Resistance 
to  the  Approving  of  the  Final  Report,"  in  which  they  state 
the  facts  hereinbefore  set  out,  and  further,  that  no  guar- 
dian was  appointed  for  the  minor  in  the  state  of  Missouri, 
but  that  he  and  his  former  guardian  were  both  residents 
of  the  state  of  Missouri,  and  that  the  former  guardian 
bad  no  right  to  hold  possession  of  or  to  invest  any  money 
or  property  of  his  ward  in  the  state  of  Missouri  without 
authority  of  the  minor;  and  fuilher  saying  that  the  minor 
authoris&ed  his  guardian  to  sell  the  property  and  invest  the 
proceeds  as  he  did,  and  that  this  court  had  no  jurisdiction 
over  the  ward  or  his  person,  or  over  the  guardian  or  over 
the  money,  because  the  money  was  in  the  state  of  Missouri ; 
and  they  claim  that  the  minor  is  now  estopped  from  claim- 
ing that  his  guardian  owes  him  anything. 

To  these  claims,  an  answer  was  filed  both  by  the  guar- 
dian and  the  ward. 

On  the  18th  day  of  December,  1916,  a  hearing  was  had 
upon  these  several  petitions  of  intervention  and  resistance, 
and  the  testimony  of  both  the  minor  and  his  guardian 
taken  and  submitted  to  the  court.  The  court  found  that 
there  was  no  fraud  or  collusion  between  the  minor  and  his 
guardian,  and  framed  its  order,  approving  the  final  order 
theretofore  made. 

The  first  question  urged  and  relied  on  for  reversal  is 
that  the  court  erred  in  sustaining  the  demurrer  to  defend- 
ants' amendment  to  petition  attacking  the  jurisdiction  of 
the  court  in  the  proceeding  instituted  for  the  sale  of  the 
ward's  interests  in  the  land. 

In  that  petition  it  was  urged  that  the  court  lacked 
jurisdiction  to  make  the  order.  The  record  discloses  that 
the  guardian  was  appointed  in  Ida  County,  Iowa;  that  his 
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letters  issued  from  the  district  court  of  that  county;  that 
the  property  was  situated  in  Ida  County;  that  the  guar- 
dian appeared  in  that  court  and  filed  his  petition.  He  had 
never  been  discharged.  His  nonresidence  might  have  been 
grounds  for  his  removal,  but  he  had  never  been  i-emoved. 
He  was  still  the  guardian.  Due  notice  was  served  upon  the 
minor,  proper  appearance  made  for  him,  a  guardian  ad  li- 
tem appointed,  and  defense  made  by  said  guardian  for  the 
minor,  and  everything  that  the  law  requires  to  be  done  to 
make  a  perfect  sale  was  done  in  that  case.  The  mere  fact 
that  the  minor  was  a  nonresident  of  the  state,  the  fact  that 
the  ^ardian  was  a  nonresident  of  the  state  at  the  time, 
go  only  to  the  question  of  the  jurisdiction  of  the  person. 
The  proceeding  was  in  rem.  The  minor  was  properly  served 
with  notice  of  the  proceeding.  The  sale  was  ordered  made, 
a  bond  was  given,  as  required  by  statute,  the  purchaser 
paid  the  purchase  price  to  the  guardian,  the  deed  was  exe- 
cuted to  the  purchaser,  and  the  sale  and  deed  wwe  ap-. 
proved  by  the  court.  No  reason  is  suggested  by  counsel  why 
this  court  did  not  have  jurisdiction,  or  why  the  sale  was  ifl- 
valid,  other  than  the  fact  of  the  nonresidence  of  the  minor 
and  his  guardian  at  the  time  of  the  sale.  So  we  say  that 
the  demurrer  was  rightfully  sustained  to  this  amendment 
The  court  had  jurisdiction  of  the  subject-matter  and  of  the 
parties.  The  proceeding  was  regular,  and  the  order  was 
final. 

Further  than  that,  to  hold  the  sale  not  valid  is  to  in- 
volve  parties  who  are  not  before'  the  court.  This  attack 
upon  that  proceeding  is  purely  collateral,  and,  until  set 
aside  by  some  direct  proceedings,  must  stand. 

The  next  question  is  a  fact  question.  This  seems  to 
rest  on  the  thought  that  the  minor  had  been  doing  business 
for  himself;  that  whatever  investments  were  made  by  the 
guardian,  resulting  in  loss  of  the  property  to  the  ward, 
were  made  with  the  knowledge  and  consent  of  the  mmor, 
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and  that  the  minor  is  estopped  to  claim  anything  of  these 
bondsmen  on  account  of  any  such  loss.  This  question,  as 
well  as  the  contention  of  plaintiff  that  the  settlement  was 
made  coUusively,  and  for  the  purpose  of  making  these 
bondsmen  liable,  was  a  question  of  fact.  The  court  held 
against  the  appellants  on  this  contention.  An  examina- 
tion of  the  evidence  discloses  the  correctness  of  the  court's 
ruling.  Though,  perhaps,  there  is  much  in  the  record  that 
suggests  coIluHion,  it  amounts  merely  to  a  suspicion,  not 
supported  by  the  proof. 

It  is  next  conteiide<l  that  the  court  lost  jurisdiction 
of  the  property  in  the  hands  of  the  guardian  after  it  had 

been  carried  away  from  the  state  of  Iowa 

"'  AND  WAHD :  into  the  state  of  Missouri,  and  that  the  court 

funds  from         had  no  powet  to  make  any  order  touching 

the  property  so  received  by  the  gimrdian. 

As  said  before,  the  guardian  still  remained  the  guar- 
dian, under  his  appointment  received  from  the  district 
court  of  Ida  County.  The  minor  appeared  in  that  same 
court,  and  filed  his  petition  for  an  accounting.  The  guar- 
dian raised  no  question,  but  appeared,  filed  his  report,  and 
submitted  himself  to  the  jurisdiction  of  the  court.  The 
order  was  made  with  full  jurisdiction  both  of  the  subject- 
matter  and  of  the  parties.  The  mere  statement  of  the 
proposition  is  suflSclent.  Further,  it  is  to  protect  a  minor 
against  such  conduct  as  is  shown  here  that  the  law  re- 
quires a  guardian  to  give  a  bond.  The  bond  is  the  protec- 
tion which  the  minor  has  against  the  very  act  complained 
of.  The  fact  that  the  guardian,  after  the  sale,  carried  the 
])roperty  received  from  the  sale  outside  the  jurisdiction  of 
the  court,  does  not  relieve  the  guardian  from  his  x>ersonal 
liability  tn  the  ward  for  the  amount  so  received  and  wrong- 
fully, if  wrongfully,  ai)])roi)riated.  The  wrongful  appro- 
y>riation  of  proiK»rty,  or  the  wrongful  conversion  of  property 
by  the  guardian,  does  not  affect  the  jurisdiction  of  the  court 
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to  make  an  order  requiring  him  to  account  for  the  money 
to  his  ward  on  application  therefor.  The  act  of  the  guard- 
ian may  be  wrongful,  but  that  act  does  not  affect  the  juris- 
diction of  the  court,  or  an  order  made  with  jurisdiction  of 
the  party  against  whom  the  order  runs. 

There  seems  to  be  a  confusion  of  ideas  in  this  case  which 
we  are  not  able  to  harmonize.  It  is  true  that  the  amount 
for  which  these  bondsmen  is  liable  is  dependent  upon  a  find- 
ing on  the  part  of  the  court  of  the  amount  due  from  the 
guardian  to  the  ward.  This  is  the  final  accounting  of  the 
guardian  to  the  ward,  called  for  by  the  trust  relationship 
created  by  his  appointment. 

Much  of  the  argument  that  is  injected  into  this  case 
more  properly  belongs  in  the  suit  which,  we  understand, 
has  been  brought  by  the  ward  against  these  bondsmen  (ap- 
pellants), and  has  no  place  in  this  suit^  where  the  only 
question  involved  is  the  amount  due  from  the  guardian  to 
the  ward. 

The  court  dismissed  the  petition  of  intervention,  af 
firmed  the  report  of  the  guardian,  as  made,  and  we  see  no 
ground  in  this  record  for  interfering  with  such  order.  The 
cause  ^is,  therefore, — Affirmed. 

Preston,  0.  J.,  Ladd  and  Stevens,  JJ,,  concur. 


In  rb  Will  op  Mary  E.  Kester. 

Perry  Simmons,  Appellee,  v.  Women's  Home  Missionary 

Society  et  al..  Appellants. 

WILLS:  Testamentary  Capacity— Evidence— Weight  and  SnAdencj. 
The  fact  that  a  testatrix  was,  at  the  time  of  the  execution  of  a 
will,  in  pain,  and  possessed  impaired  mental  faculties,  docs  not 
necessarily  stamp  her  as  one  lacking  testamentary  capacity. 

Appeal  from  Humholdt  District  Court. — N.  J.  Leb,  Judge. 
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May  17,  1918. 

Rehearing  Denied  June  27,  1918. 

Contestant  objected  to  the  probate  of  the  will,  on  the 
ground  of  alleged  undue  influence  and  mental  incapacity. 
The  formal  execution  of  the  will  was  admitted.  There  was 
a  trial  to  a  jury.  At  the  close  of  the  evidence,  contestant 
withdrew  the  issues  as  to  the  alleged  undue  influence.  The 
jury  found  for  the  contestant,  and  proponents  appeal. — 
Reversed. 

Edith  ProutHy  Dunshee,  Haines  £  Brody,  and  Samson 
d  Steer,  for  appellants. 

L.  W.  Housel  and  Robert  Healy,  for  appellee. 

Preston,  C.  J. — The  point  which  appears  to  be  most 
seriously  argued  and  relied  upon  for  a  reversal  is  as  to  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  This 
question  was  properly  raised  by  motions  to  direct  a  verdict, 
at  the  close  of  proponents'  evidence  and  at  the  close  of 
all  the  evidence;  by  motion  for  new  trial,  etc. 

Other  assignments  of  error  are  that  the  court  erred  in 
permitting  witnesses  to  testify  that  deceased  was  of  unsound 
mind  on  the  day  the  will  was  executed,  for  the  reason  that 
the  witnesses  did  not  see  deceased  at  that  time;  also  in  re- 
fusing to  give  an  instruction  requested  by  proponent. 

1.  We  have  carefully  examined  the  record,  and  have 
come  to  the  conclusion  that,  under  our  authorities,  the  evi- 
dence is  not  sufficient  to  sustain  the  verdict.  We  shall  not 
set  it  out  in  detail,  but  will  endeavor  to  set  out  the  evidence 
as  favorably  to  contestant  as  the  record  will  justify,  and 
refer  to  proponents'  evidence  in  a  still  more  general  way. 
First,  though,  we  may  properly  set  out  those  facts  about 
which  there  is  little  or  no  dispute. 

The  will  was  executed  February  3,  1915.  It  appears 
that,  at  the  time  of  her  death,  on  April  21,  1915,  testatrix 
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was  a  widow,  about  70  years  of  age,  and  cliildless.  ,Iler  hus- 
baud  had  died  nearly  oO  years  before;  she  never  had  but 
one  child,  and  it  died  in  infancy ;  after  her  husband's  death, 
she  lived  with  her  parents  on  a  farm,  until  about  ten  years 
before  her  death,  then  moved  to  Humboldt,  as  she  was  not 
strong;  about  28  years  ago,  she  was  visiting  a  cousin  in 
Creston;  complained  of  her  head;  she  went  to  some  faith 
healers,  an  old  man  and  woman,  who  claimed  they  could 
cure  her  by  divine  power;  she  took  a  few  treatments  of 
them,  and  a  brother  of  deceased  testifies  that  she  told  him 
she  had  agreed  to  deed  her  property  to  them,  if  they  would 
cure  her  and  take  care  of  her  through  her  life;  he  claims 
that  he  prevented  her  from  doing  so.     After  that,  and  some 
vears  before  her  death,  her  brother  testifies  that  she  was  as- 
sisting  in  a  revival  meeting  at  Sheldon,  where  she  met  a 
man  whom  she  man*ied  on  a  short  acquaintance — conce<l- 
edly  a  foolish   marriage.     This  marriage  was  shortly  an- 
nulled, because  the  man  had  another  wife  or  wives  living. 
Contestant   contends   that   this  man   married   her   for  her 
money;  and  tliat  is  undoubtedly  true,  but  he  did  not  su^ 
ceed  in  obtaining  i(.     Deceased  died  as  a  result  of  cancer  of 
the  stomach.     Some  years  befoi'e  her  death,  she  had  a  cancer 
of  the  breast,  whi<h,  with  a  part  of  the  muscles  of  her  arm, 
was  removed.     Before  tliat,  she  had  a  cancer  of  the  lip, 
which  was  cured  by  treatment,  without  an  operation.    About 
August,  1^14,  she  began  to  complain  that  her  foot  or  limb 
bothered  her,  and  the  difficulty  increased  until  she  was  not 
able  to  go  to  church,  after  about  the  first  of  December,  19U. 
She  went  to  Hot  Springs,  February  8, 1915,  a  few  days  after 
the  will  was  executed,  and  was  then  suffering  from  what  she 
supposed  to  be  rheumatism,  and  perhaps  some  other  trou- 
bles ;  she  did  not  go  to  Hot  Springs  to  be  operated  upon  for 
cancer  or  anything  of  that  kind;  up  to  the  time  of  her  go- 
ing away,  she  had  not,  at  any  time,  been  confined  to  her 
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bed;  she  sat  up  iu  lier  cUair  most  of  the  time, — a  part  of 
the  time  with  her  foot  upon  a  chair. 

At  the  time  of  the  execution  of  the  will,  according  to 
the  testimony  of  her  nurse,  who  was  also  the  other  subscrib- 
ing witness  to  the  will,  deceased  was  thin  and  frail  looking, 
and  was  not  able  to  walk  alone  scarcely  any  af  the  time; 
confplained  of  her  head  and  limb ;  she  was  sleepless  at  night ; 
her  appetite  was  pretty  good,  usually;  and  deceased  said 
she  could  not  read  any  more;  deceased  asked  witness  to  read 
Scriptui'es  to  her;  this  was  the  daily  practice,  twice  every 
day;  deceased  forgot  about  her  key  to  the  bank  box;  said 
that  one  of  the  ministers  came  so  often  that  he  annoyed  her, 
and  that  he  was  wanting  money,  and  she  asked  the  nurse  to 
phone  him  and  stop  his  coming,  which  was  done;  this  was 
the  day  before  she  went  to  Hot  Springs;  deceased  told  her, 
after  the  will  was  made,  that  she  had  had  her  will  made  two 
or  three  times,  and  it  didn't  suit  her  yet,  and  she  expected 
to  have  it  changed,  and  that  she  could  have  it  made  again : 
deceased  told  her  she  had  always  intended  to  give  the  Dakota 
laud  to  foreign  misHioiiH,  but  keep  her  day  County  land; 
in  talking,  she  would  change  the  subject;  deceased  paid 
witness  for  her  services  in  cash;  she  paid  the  medical  ex- 
penses of  the  house  through  the  nurse;  gave  witness  a  check 
to  get  money  at  the  bank;  talked  of  her  property.  Wit- 
ness gives  her  opinion  that  deceased  was  of  unsound  mind. 

Counsel  for  appellants  strenuously  insist  that  the  tes- 
timony of  this  witness  does  not  justify  the  expression  of  an 
opinion  as  to  the  mental  condition  of  deceased,  and  they 
make  the  same  claim  as  to  other  witnesses.  However  this 
may  be,  as  to  the  witness  Mrs.  Little,  she  was  one  of  the 
subscribing  witnesses  to  the  will,  and  we  think  her  testi- 
mony is  at  least  weakened  by  that  fact.  Some  of  the  cases 
hold  that  the  legal  effect  of  this  is  to  assert  the  mental  ca- 
pacity of  deceased,  and  affects  the  credibility  of  the  witness. 
Scllars  V.  SvIlarH,  2  UeJj^k.  (Teiiu.)  4:J0,  4;]2.     Appellants  of- 
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fered  an  instruction  on  this  point,  which,  or  one  of  similar 
import,  might  weli  have  been  given. 

Deceased's  own  brother,  whose  testimony  we  have  before 
quoted,  testifying  as  a  witness  for  contestant,  testifies  that, 
up  to  the  time  the  will  was  made,  deceased  was  perfectly 
able  to  recognize  all  of  her  relatives ;  and  that  there  never 
was  a  time,  up  to  then,  when  she  was  so  feeble,  that  she 
did  not  know  all  of  her  friends  and  neighbors  who  came  to 
call  upon  her. 

She  inherited  the  quarter  section  of  land  in  Clay  Coun- 
ty, Iowa,  from  her  husband.  Some  years  before  her  death, 
she  sold  one  80  of  this  to  her  brother  Thomas,  a  Methodist 
minister  in  Dakota.  She  had  a  piece  of  land  in  South  Da- 
kota; and,  on  the  advice  of  a  brother,  she  sold,  and  in- 
vested in  North  Dakota,  and  made  f  8.00  an  acre  on  this. 
She  reinvested  in  other  Dakota  land,  which  was  not 
profitable,  and  her  brother  took  it  oflf  her  hands. 
The  other  half  of  the  quarter  section  in  Clay  County 
she  conveyed  to  the  Women's  Foreign  Missionary  So- 
ciety, a  corporation,  at  the  agreed  value  of  fll,121, 
upon  the  agreement  of  the  corporation  that  they  would  pay 
her  an  annuity  of  5%  upon  that  value,  in  half-yearly  pay- 
ments, during  the  remainder  of  her  life.  The  annuity  was 
paid  to  her  as  long  as  she  lived.  Her  brother  testifies  that 
she  told  him  that  some  church  people  came  to  her  and  so- 
licited means  for  the  missionary  cause,  and  came  to  her  for 
a  donation ;  that  they  were  persistent  She  claimed  the 
Dakota  land  was  missionary  money,  and  that  she  was  go- 
ing to  give  that  to  the  missionary  cause.  It  is  not  quite 
clear  from  the  record  whether  this  Dakota  land  was  a  part 
of  the  deed  for  which  an  annuity  was  to  be  paid.  As  we 
understand  it,  it  was  so.  She  received  about  (3,100  or 
$3,200  from  her  father's  estate;  so  that  she  had,  up  to  the 
time  of  her  decease,  in  addition  to  the  annuity  agreement  of 
f  556  a  year,  property,  above  her  liabilities,  of  about  f 7,500, 
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including  her  home  in  Humboldt.    She  employed  an  attor- 
ney in  Humboldt  to  assist  her  in  looking  after  her  invest- 
ments.   She  deposited  her  money  in  a  bank,  and  drew 
checks  upon  it  for  disbursements;  35  of  these  checks  were 
introduced  in  evidence,  bearing  date  from  September  23, 
1914,  to  February  12,  1913.    Some  of  these  were  in  her  own 
handwriting,  and  drawn  after  the  execution  of  the  will.    De- 
ceased was  a  reader  of  books  of  the  most  substantial  char- 
acter.   The  man  who  was  her  pastor  from  October,  1913, 
during  the  remainder  of  her  life,  testified  that  she  frequent- 
ly obtained  books  from  his  library  of  that  character;  that 
she  was  a  positive  woman,  of  positive  convictions,  and  used 
her  own  judgment ;  that  she  consulted  him,  but  reached  her 
own  conclusions;  and  that  she  was  a  devoted  Christian 
woman, — was  devoted  to  her  church  work  and  to  charity 
work.    The  provisions  of  her  will,  which  will  be  referred 
to,  were  in  line  with  this  work  in  which  she  was  interested. 
She  was  always  well  satisfied  with  the  investment  of  money 
in  the  life  annuity.    She  was  a  member  of  the  Methodist 
church,  and  a  member  of  its  board  of  trustees,  at  Humboldt ; 
she  was  class  leader  in  the  church,  and  a  member  of  the 
ofl8cial  board,  the  business  board  of  the  church.    She  was 
one  of  the  most  regular  attendants  at  the  meetings  of  the 
board,  in  which  she  had  an  active  part,  and  the  evidence 
tends  to  show  that  she  was  a  vital  part  of  the  business  of 
the  church,  and  her  opinions  were  always  regarded  by  her 
pastor  as  of  value  on  the  board. 

About  December  1,  1914,  she  b^an  to  prepare  for  the 
execution  of  her  will.  She  consulted  with  her  pastor  about 
it,  and  about  making  a  final  disposition  of  her  property ;  in- 
quired about  the  different  church  boards  and  about  the  Chil- 
dren'^s  Home.  He  made  no  suggestions  as  to  what  dispo- 
sition she  should  make  of  her  property.  About  January  1, 
1915,  she  asked  Mr.  Garfield,  who  had  been  her  attorney 
for  many  years,  to  come  to  her  house,  and  talked  with  him 
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about  her  will,  stating  that  she  had  several  matters  in  mind, 
but  did  not  at  that  time  wish  to  give  specific  directions  for 
having  it  pi^pared, — simply  wanted  to  discuss  some  mat- 
ters.   She  spoke  of  the  local  church  and  the  Women's  Mis- 
sionary Society,  and  of  the  Iowa  Children's  Home;  she  had 
some  literature  from  this  institution ;  her  attorney  did  not, 
at  that  time,  make  any  suggestions  as  to  what  bequests 
she  should  make.    On  the  same  date,  she  wrote  Rev.  Sloth 
ower,  superintendent  of  the  Des  Moines  district  of  the  M.  E. 
church,  asking  for  information  and  documents  necessary 
for  filling  out  bequests  to  the  Women's  Home  Missionarr 
Society.    Her  le.tter  was  answered  in  a  few  days,  and  agais, 
about  January  10th,  she  wrote  him  another  letter,  in  whldi 
she  stated  that  she  wished  to  give  |2,000  to  the  Home  His^ 
sionary  Society,  and  that,  if  she  lived  until  fall,  she  might 
give  1500  for  the  young  people  he  was  interested  in,  but  for 
the  present,  to  send  blank  only  for  the  first-named  society. 
On  the  day  the  will  was  executed,  she  again  called  for  Mr. 
Qarfield,  who  went  to  her  house.    She  stated  to  him  that  she 
was  about  to  go  south  for  lier  health,  and  desired  to  have 
her  will  prepared  before  going;  she  gave  him  directions  res- 
pecting it;  he  made  a  memorandum  of  them,  and  went  tohi« 
office  and  prepared  the  will ;  later  in  the  day,  he  returned 
to  her  house,  where  the  will  was  executed.    Mr.  Garfield,  a? 
a  witness,  goes  into  detail  as  to  all  that  was  said  and  done 
by  her  in  regard  to  her  property  and  the  persons  she  d^ 
sired  to  provide  for,  and  says  that  she  discussed  her  broth- 
ers and  sisters.    At  one  point  the  provision  was  not  as 
specific  as  to  a  certain  branch  of  the  work  of  one  of  appel- 
lants as  she  desired,  and  at  her  request  the  attorney  inter 
lined  with  a  pen,  making  it  more  specific.    He  states  that 
she  was  of  sound  and  disposing  mind  at  that  time. 

She  left  sun'iving  five  brothers  and  two  sisters.  By 
her  will,  she  gave  |2,000  to  the  Women's  Home  Missionary 
Society  of  the  Des  Moines  Conference  of  the  M.  E.  Churci 
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a  cori>oratioii  at  Des  Jtfoiues,  aud  expi'essed  the  desire  that 
this  sum  be  used  for  the  support  of  Deaconess'  work  in  Des 
Moines;  she  gave  f 2,000  to  the  Iowa  Children's  Home  So- 
ciety ;  to  the  Board  of  Home  Missions  of  the  M.  E.  Church, 
with  headquarters  in  New  York  City,  J250,  specifying  the 
particular  purpose  for  which  it  should  be  used ;  f 250  to  the 
M.  E.  Church  of  Humboldt,  Iowa,  to  be  directed  by  the  La- 
dies Aid  Society  of  said  church ;  to  her  sister  Sarah  A.  Esh- 
er,  |600 ;  to  her  sister  Rhoda  Kester,  f  300 ;  to  her  sister  Car- 
oline Spohn,  |300 ;  and  the  residue  to  her  three  sisters  above 
named,  share  and  share  alike;  and  provided  that,  if  she 
{Should  use  her  means  during  her  lifetime  to  the  extent  that 
it  should  be  insufficient  to  pay  all  bequests,  then  the  same 
should  be  paid  pro  rata.  She  nominated  her  brother,  James 
P.  Simmons,  executor. 

The  fitlancial  condition  of  her  brothers  and  sisters  ia 
shown.  Some  of  them  are  well  to  do;  others,  not  so  well. 
After  the  execution  of  the  will,  on  one  or  two  occasions, 
she  expressed  some  dissatisfaction  with  its  provisions,  and 
said  that  she  was  going  to  have  it  changed. 

Three  or  four  of  her  brothers  and  sisters  testified  for 
contestant,  and  these  include  contestant  himself,  as  well  as 
other  witnesses.    The  tendency  of  the  testimony  for  con- 
testant, in  addition  to  that  already  set  out,  some  of  which  is 
more  or  less  in  the  nature  of  conclusions,  is  that  she  was 
forgetful :    She  forgot  that  she  had  paid  her  church  subscrip- 
tions; she  forgot  that  her  brother  had  paid  her  money; 
thought  he  had  made  a  mistake,  and  in  some  instances  it 
was  found  that  she  was  mistaken ;  for  two  years  before  her 
death,  she  would   break   off,  in   talking,  and   would  not 
finish  the  sentence,  and  as  she  grew  weaker,  she  grew  worse. 
Some  of  the  witnesses  had  noticed  these  peculiarities  for  ten 
years  or  more.    There  is  testimony  that  her  eyesight  failed, 
along  with  her  health ;  that  she  said  she  was  going  to  will 
property  to  her  bi-other,  the  contestant,  because  he  had 
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helped  her  out  of  the  Sheldon  diflSculty;  that,  in  recent 
years,  there  was  loss  of  memory.    One  witness  puts  it  that 
she  talked  very  intelligently  and  interestingly,  and  thea 
would  forget  what  she  was  talking  about,  but  says  she  did 
not  seem  to  have  any  hallucinations,  and  nothing  of  what 
the  doctors  call  mania  or  insanity,  except  just  that,  in  her 
conversation,  she  would  forget  what  she  had  been  saying; 
and  that  she  was  a  bright  woman  to  visit  with,  but  was  a 
poor  manager,  financially.    The  same  witness  says  that  de 
ceased  made  the  bargain  for  her  care  with  the  nurse;  that 
the  witness  considered  her  rational ;  that  deceased  was  a 
Christian  woman,  if  one  ever  lived, — ^a  woman  of  rather 
extraordinary  character  and  piety.    A  sister  testifies  that 
the  principal  thing  she  criticized  about  the  mental  condition 
of  deceased  was  her  forgetfulness.    Dr.  Doan,  the  only  med- 
ical witness  who  testified  in  the  case,  and  who  was  her  at- 
tending physician,  towards  the  last,  had  seen  her  occaaiffi- 
ally  and  prescribed  for  her,  but  did  not*  see  her  profession- 
ally, outside  of  his  office,  until  December,  1914 ;  from  that 
time  until  Febi*uary  4th,  he  saw  her  at  her  home  ten  or  a 
dozen  times.    He  gave  testimony  as  to  her  condition,  and 
gave  his  opinion  that  she  was  of  unsound  mind.    He  aajs 
that,  from  1906  until  the  fore  part  of  1915,  she  was  in  fairij 
good  physical  health;  that  she  was  nervous  and  irritable, 
after  February  4th,  and  suffering  from  malnutrition ;  that 
though  her  body  might  appear  plump  and  well  nourished, 
the  blood  and  nervous  system  were  suffering  from  lack  of 
nutrition,  and  he  attempted  to  supply  to  the  systan  the  de- 
ments she  was  unable  to  obtain  from  food.    He  says  that  de* 
mentia  is  a  mental  condition  divided  into  many  phases,  and 
that  her  case  would  be  called  a  secondary  form  of  dementit 
caused  by  some  other  things  than  the  dementia  itself;  that 
in  such  a  case,  well  advanced,  the  person  is  foi^tful,  irri- 
table, and  has  not  ability  to  follow  an  argument  or  com- 
plete a  sentence.    He  thought  that  deceased,  in  the  latter 
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years  of  her  life,  had  dementia.    When  asked  about  how 
long,  he  answered : 

"A.  Well,  without  perfectly  close  observation  over  a 
continued  period,  it  is  a  difficult  disease  to  diagnose,  when 
compared  with  other  mental  conditions  and  physical  condi- 
tions in  the  female,  especially  at  her  age;  but  from  this 
view,  I  would  think  that  the  supposition  that  that  was  the 
trouble  could  easily  be  stated  around  1910  and  1911,  at  the 
time  she  was  taking  care  of  her  mother;  at  that  time  her 
own  health  was  reasonably  good.  She  had  most  of  the, — so 
far  as  I  could  see, — of  the  care  of  her  mother.  And  except 
for  that  feature,  there  was  a  forgetting,  and  failure  to  com- 
prehend the  details  of  the  plan  of  treatment." 

He  thought  she  had  not  the  mental  capacity  to  trans- 
act any  business  where  it  would  require  acuteness  of  mind, 
or  determining  values,  or  the  consequences  of  an  act.    He 
says  that  she  always  recognized  him,  and  had  the  capacity 
to  recognize  her  brothers  and  sisters ;  that  she  asked  for  his 
bill ;  that  she  transacted  her  business  with  him  intelligently, 
so  far  as  handling  money  and  things  of  that  kind  was  con- 
cerned,— ^paid  her  bills  in  a  perfectly  intelligent  way:  but 
he  did  not  know  anything  about  whether  she  had  the  mental 
capacity  to  attend  to  the  minor,  current  business  affairs  of 
her  life.    He  thought  she  would  not  have  the  mental  capac- 
ity to  fill  out  a  check;  and  yet  the  undisputed  evidence  is 
that  she  did  so.    He  did  not  think  it  possible  for  her,  un- 
aided, in  January,  1915,  to  write  an  intelligent  letter  in  re- 
gard to  her  property  and  what  she  would  will  to  do  with 
it;  and  yet  the  undisputed  evidence  shows  that  she  did  so. 
He  thought  it  not  possible  for  her  to  have  received  her 
friends  and  talked  with  them  intelligently  upon  a  subject 
that  might  interest  her,  and  thought  she  would  not  be  able, 
during  January  and  February,  1915,  to  see  her  lawyer  and 
tell  him  in  an  intelligent  way  what  disposition  she  wished 
to  make  of  her  property;  and  yet  she  did  these  things. 

Vol.  188  lA.— 86 
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We  have  set  out  the  evidence  more  fully,  perhaps,  than 
necessary ;  but  we  have  uot,  of  course,  set  out  all  the  evi- 
dence. That  referred  to  fairly  ^ets  out  the  subBtance  of  the 
testimony  for  contestant.  On  the  other  hand,  15  or  16  wit- 
nesses for  proponents  testify  as  to  their  long  acquaintance 
with  deceased,  and  their  observation  of  her  conduct,  appear- 
ance, conversation,  and  her  method  of  doing  Imsiness;  and 
give  their  opinion  that  she  was  of  sound  mind. 

Appellants'  contention  is  that  the  verdict  is  not  sus- 
tained by  sufficient  evidence,  and  is  against  the  weight  of 
the  evidence ;  that  the  case  should  not  have  been  submitted 
to  the  jury.  They  cite,  among  other  cases,  Perkins  v.  Per- 
Mm,  110  Iowa  253;  In  re  Estate  of  Perkins,  109  Iowa  216; 
Gates  V,  Cole,  137  Iowa  613;  Sevening  i?.  Smith,  153  Iowa 
639 ;  Des  Moines  Nat.  Bank  v,  Chdsholm,  71  Iowa  675 ;  Fothr 
ergill  v.  Fothergill,  129  Iowa  93;  In  re  Estate  of  To^ic^isend, 
122  Iowa  246 ;   Mitchell  v.  Mutch,  180  Iowa  1281. 

Some  of  these  cases  involve  the  validity  pf  contracts, 
and  mental  capacity  to  make  a  valid  contract,  which  re- 
(]uire8  a  higher  degi*ee  of  mental  capacity  than  to  make  a 
will.  It  will  serve  no  useful  purpose  to  quote  from  these 
cases,  or  to  state  the  facts.  It  is  sufficient  to  »ay  that  we 
have  examined  this  record  with  care;  and  it  seems  to  us 
quite  clear  that  the  instjuit  case  is  not  as  strong  in  its  facts 
as  the  cases  cited,  where  it  was  held  that  the  evidence  was 
not  sufficient  to  sustain  a  verdict  setting  aside  the  wilL  It 
is  true,  of  course,  that  deceased  was  and  had  been  suffering 
physical  pain ;  that  there  was  some  weakening  of  her  men- 
tal faculties, — but  not  sufficient  to  justify  the  conclusion 
that  she  was  not  competent  to  transact  the  busineas  in  hand 
The  fact  that  she  contracted  an  unfortunate  or  foolish  mar- 
riage, a  good  many  years  before,  while  a  circumstance,  is 
not  persuasive:  there  are  many  such. 

We  ai*e  inclined  to  the  view  that  thfe  court  erred  in  pe^ 
mitting  witnesses  who  were  not  present  at  the  time  of  the 
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execution  of  the  will  to  testify  as  to  her  mental  condition 
at  that  time.  It  is  true  that  Dr.  Doan  testified  that  there 
was  dementia  in  some  degree.  But,  taking  all  his  evidence 
and  all  the  other  evidence  together,  we  think  there  was  no 
such  general  derangement  of  the  mental  condition  of  testa- 
trix  as  to  render  such  evidence  admissible.  Fothergill  p. 
Fothergill,  supra;  Blake  v,  Rourkc,  74  Iowa  519;  Speer  v. 
flpeer,  140  Iowa  6. 

There  may  be  other  matters  of  minor  importance  ar- 
gued, but  what  has  been  said  is  decisive  of  the  case,  and  we 
shall  not  prolong  the  opinion  to  go  into  further  detail. 

It  is  our  conclusion  that  the  judgment  ought  to  be,  and 
it  is, — Reversed. 

Weaver,  Gaynor,  and  Stevens,  JJ.,  concur. 


Iowa  State  Savings  Bank,  Appellee,  v.  City  National 

Bank,  Appellant. 

BHiLS  AND  NOTES:     Acceptance — Separate  Writing.     Written  ac- 

1  ceptanoe  of  a  check  by  the  drawee  thereof  may  be  by  a  writing 
separate  from  the  check.    So  held  in  the  case  of  a  telegram. 

BILLS  AND  NOTES:   When  ''With  Exchange*'  Is  Snxplasage.    The 

2  term  "with  exchange"  is  pure  surplusage  when  added  to  a  check 
which  is  drawn  upon  a  bank  by  the  bank's  own  depositor,  and 
which  is  payable  at  said  bank. 

BILLS  AND  NOTES:    Primary  Liability.     A  bank  which  uncon- 
•3    ditionally  promises  to  pay  its  depositor's  check  in  a  named 

amount  becomes  primarily  liable  on  the  check  to  one  who  acts 

on  the  promise. 

Appeal  from  Cedar  District  Court — P.  O.  Ellison,  Judge. 

June  27,  1918. 

Action  at  law.     The  issues  and  relevant  facts  are  stated 
ill  the  opinion. — Affirmed. 

J,  C,  France,  for  appellant. 

Leggett  d  McKemey,  for  api>eUee. 
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Wbavbe,  J. — On  June  14,  1914,  one  Lon  Praseur  drew 
and  delivered  to  one  H.  I.  Ball  a  check  on  the  defendant 
bank,  as  follows: 

"Tipton,  Iowa,  June  4, 1914. 
1.  BiLLB  AHD  "City  National  Bank 

NOTSs:  ac- 

^StTwrittafr      "^^y  ^^  *®  ^^^®^  ^^  H-  ^-  ^^^  tl,ft35.00 

Ten  hundred  thirty-five  and  no/100  dollars 
with  ex. 

"Lon  Praseur." 
Thereafter,  on  the  same  day,  Ball  endorsed  and  deliv- 
ered the  check  to  the  plaintiff;  but,  before  paying  any  monev 
thereon,  and  before  giving  Ball  credit  for  the  same,  plaintiff 
telegraphed  an  inquiry  to  the  defendant,  as  follows: 

"Pairfield,  Iowa,  June  4, 1914. 
"City  National  Bank,  Tipton,  Iowa. 

"Will  you  pay  check  for  ten  hundred  thirty-five  doUan 
signed  Lon  Praseur  for  cattle? 

"Iowa  State  Savings  Bank." 
The  message  was  promptly  delivered,  and  answered  at 
once,  in  these  words: 

"Tipton,  Iowa,  June  4,  1914. 
"Iowa  State  Savings  Bank,  Pairfield,  Iowa. 

"We  will  pay  check  for  ten  hundred  thirty-five  dollars 
signed  Lon  Praseur. 

"City  National  Bank." 
Plaintiff  received  the  telegram,  and,  relying  thereon, 
paid  Ball  the  full  amount  thereof,  (1,035.  Thereupon,  plain- 
tiff promptly  forwarded  the  instrument  to  its  correspond- 
ent, the  Cedar  County  State  Bank,  at  Tipton,  for  colle^ 
tion.  On  the  following  day,  the  last-named  bank,  having 
received  the  check,  presented  it  to  the  defendant  for  pay- 
ment, but  was  refused,  on  the  ground  that  "payment  had 
been  ordered  stopped."  The  check  is  still  unpaid,  and  is 
the  property  of  the  plaintiff.  A  second  presentation  and  de- 
mand were  made  on  June  8,  1914,  and  met  again  with  re- 
fusal.   Thereafter,  this  action  was  begun. 
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The  petition  sets  out  the  facts  substantially  as  above 
related,  and  demands  a  recovery  of  the  amount  of  the  check, 
with  interest  and  protest  fees.  Defendant  demurred  to  the 
petition,  on  the  ground  that  it  fails  to  state  a  cause  of  ac- 
tion, in  that  the  check  does  not  operate  as  an  assignment 
of  any  part  of  the  funds  to  the  credit  of  Lon  Fraseur  in  the 
defendant  bank ;  that  the  petition  shows  on  its  face  that  de- 
fendant never  accepted  the  check,  and  without  acceptance, 
defendant  cannot  be  held  liable  thereon ;  and  that  the  check 

«  _ 

does  not,  in  terms,  conform  to  the  offer  or  acceptance.  The 
demurrer  was  overruled;  but  the  plaintiflf  thereafter  amend- 
ed its  petition,  by  alleging  that,  neither  at  the  time  pay- 
ment of  the  check  was  demanded,  nor  at  any  time  prior  to 
the  commencement  of  this  action,  did  plaintiff  demand  pay- 
ment of  any  exchange  on  the  check;  and  it  avers  that  the 
words  *Svith  ex."  were  not  intended  to  require  the  bank  or 
any  party  to  the  check  to  pay  exchange  in  any  amount.  A 
motion  to  strike  this  amendment  being  denied,  defendant 
answered,  denying  indebtedness  and  denying  acceptance  of 
the  check,  but  admitting  the  tel^raphic  correspondence,  as 
pleaded. 

The  cause  was  tried,  submitted,  and  decided  upon  an 
agreed  statement  which  sets  forth  the  facts  as  we  have  here- 
inbefore recited  them.  Judgment  was  rendered  for  the 
plaintiff,  as  prayed;  and  defendant  appeals. 

I.  The  first  assignment  of  error  argued  by  counsel  for 
appellant  is  based  upon  the  proposition  that  the  record 
shows  no  acceptance  of  the  check,  and  that,  without  accept- 
ance, appellant  cannot  be  held  liable  in  this  action. 

If  there  could  be  no  valid  acceptance,  except  by  writ- 
ing and  signing  the  formal  words  upon  the  face  of  the  in- 
strument, the  exception  would  have  to  be  sustained;  but 
this  is  not  the  law.  Our  Negotiable  Instruments  Statute 
provides  that  a  bill  of  exchange  does  not,  '^of  itself,"  op- 
erate as  an  assignment  of  the  funds  in  the  hands  of  the 
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drawee  available  for  the  payment  thereof;  and  that,  uutil 
there  is  an  acceptance,  the  drawee  is  not  liable  on  the  bill 
(Section  30G0-al27,  Code  Supplement,  1913)  ;  and  further 
provides  that  the  acceptance  must  be  in  writing  signed  by  the 
drawee   (Section  30r>0-al32,  Code  Supplement,  1913);  but 
it  viowhere  makes  it  necefrwary  that  such  acceptance  shall, 
in  all  cases,  be  written  upon  the  bill  itself.    On  the  con 
trary,  it  ivcognizes  the  viiJidity  of  an  acceptance  written  on 
paper  other  than  tlie  bill,  and  an  action  can  be  maintained 
thereon  against  the  drawee,  in  favor  of  one  to  whom  it  i.< 
shown,   and   who,   on   faith   thereof,   receives   the  bill  for 
value  (Section  3000-al34).     It  also  makes  the  im conditional 
written  promise  to  accept  a  bill  before  it  is  drawn  theeqniv 
alent  of  an  actual  acceptance  in  favor  of  every  person  vho. 
on  faith  thereof,  receives  the  bill  for  value  (Section  SOW^a 
135  Code  Supplement,  1913).    Precedents  to  this  effect  are 
very  numerous;  but  the  clear  and  explicit  terras  of  the  stat 
ute  make  their  citation  unnecessary.     The  record  before  «s 
sliows  the  exi>ress  ])romise  of  the  aj)penant  to  pay  the  chect 
of  Lon  Fraseur  for  ^1,035,  and  that  the  appellee,  on  h\f& 
of  such  i»rrmiise,  did  i*eceive  the  check  for  value. 

The  only  question  presented  by  the  a)>pQal  which  i? 
open  to  argument  is  the  one  which  is  considered  in  the  fol 
lowing  paragraph. 

II.  The  defense  most  confidently  relied  upon  is  thai, 
while  appellant  did  promise  to  pay  Fraseur's    check  M 

?il,035,  the  check  actually  drawn  and  V^ 
2.  Bills  and  sented  for  payn>ent  does  not  conform  to  tbe 

NOTKS  :  *      • 

♦vuh  ex-  terms  of  the  pn)mise,  in  that  the  languap 

«u?phfsaso^         of   the  instrument  so   presented  concludes 

with  the  words,  "with  ex."  The  theory  of 
counsel  in  this  respect  seems  to  be  that  the  promise  to  pay 
was  made  with  refei-euce  to  a  check  for  ?1,035  only,  biA 
that  the  accej)tance  of  the  check  as  drawn  would  irapft* 
upon  the  drawee  an  additional  liability  for  exchange;  a»^ 
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that,  because  of  this  nnanthorizeri  I'equirenieut,  appellant 
was  imder  no  legal  liability  to  accept  or  pay. 

That  a  drawee  can  be  held  liable  only  iu  accordance 
with  the  terms  of  his  acceptance  or  promise  to  accept,  is  un- 
deniably true;  and  the  inquiry  here  is,  therefore,  whether 
the  addition  to  the  check  of  the  words,  "with  ex.,"  is  such 
that  the  appelhint^s  acceptance  thereof  would  impose  upon 
it  any  liability  in  excess  of  its  i)roiniHe  to  pay  the  sum  of 
.1?1,035.     In  support  of  its  contention,  appellant  relies  large- 
ly upon  the  decision  of  this  court  in  Lindley  v.  First  Nat. 
Bank,  70  Iowa  ()21).    In  that  ciise,  one  Barro  telegraphed  to 
defendant  bank,  directing  it  to  transmit  f 2,000  by  telegraph 
to  plaintiff  at  Los  Angeles,  California,  and  to  charge  same 
to  his  account.     To  this,  the  bank  answered  that  it  would 
]my  Barro's  draft  upon  it  for  1^2,000.     Thereupon,   Barro 
drew  his  dj*af t  on  the  bank  for  12,000,  with  exchange  on  New 
York,  and  delivered  it  to  Lindley  in  payment  of  a  debt.     On 
presentation,  the  bank  i-efused  to  pay,  and  Lindley  brought 
suit.     It  was  held  that  plaintiff  could  not  I'ecover,  because 
the  draft,  as  presented,  rwiuested  that  tiie  sum  named  there- 
in should  be  paid  iu  N(»w  'York,  or  in  New  York  exchange, 
which  fu'ovision   was  not     iu    conformity    to    its    promise. 
Witluuit  iu  any  way  <|uestiouing  the  soundness  of  this  prec- 
edent, as  applicable  to  cases  involving  a  similar  state  of 
facts,  we  i*egard  it  as*  clear  tlmt  it  does  not  control  the  ques- 
tion now  before  us.     There  is  notliing  in  this  check  requiring 
the  appellant  to  pay  it  elsewhere  than  over  its  own  coun 
ter,  to  the  lawful  holder  presenting  it  for  payment,  or  to 
pay  it  otherwise  than  in  lawful  money  of  the  realm.    Had 
the  payee  himself  presented  the  check  and  demanded,  not 
only  the  sum  of  $1,035,  therein  named,  but  also  an  addi- 
tional sum,  as  exchange  on  some  other  named  city  or  town 
uot  mentioned  in  the  instrument,  no  one  would  for  a  minute 
ar{?ue  that  the  bank  was  under  any  legal  obligation  to  pay 
»ueh  exchange.     ^*Exchange''  is  generally  incident  to  bills 
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issued  or  drawu  for  the  trausinisHion  of  money  from  one 
place  to  another,  and  is  supposed  to  represent  the  cost  of 
drawing  the  bill  and  transmitting  the  money  to  the  desig- 
nated place  to  meet  it.    Flagg  r.  School  Dist.^  4  N.  D.  30; 
Nicely  v.  Commercial  Bank,  15  Ind.  App.  563  (44  N.  E.  572). 
It  is  very  apparent,  then,  that  the  obligation  of  a  bank  to 
pay  its  own  depositor's  check  in  the  usual  course  of  busi- 
ness, is  to  pay  the  same  over  its  own  counter — ^a  duty  which 
negatives  the  idea  of  any  charge  or  expense  for  exchange; 
and  if  the  words  "with  ex."  appear  in  the  check,  they  are 
surplusage,  and  have  no  effect  whatever  to  increase  the  lia- 
bility of  the  paying  bank  on  account  of  its  previous  prom- 
ise to  certify  or  accept  check  for  the  sum  of  money  specifi- 
cally named  in  such  pi*omise.     The  words  "with  ex."  with- 
out naming  a  place  on  which  the  exchange  is  to  be  paid, 
being  surplusage,  constitute  no  departure  from  the  terms 
of  the  promise;  and  their  insertion  in  the  check  will  not 
relieve  the  drawee  from  liability  on  his  promise  to  pay.  The 
correctness  of  this  view  is  expressly  stated  by  this  court 
in  Culbertson  v.  Nelson^  93  lowai  187,  194,  where,  in  speak 
ing  of  a  note  or  bill  dated  in  New  York  and  payable  in  New 
York,  "with  current  exchange  on  New  York,"  we  said,  "The 
quoted  words  were  superfluous  and  surplusage."    In  the 
same  case,  we  quoted  approvingly  Hill  v,  Todd,  29  111.  101 
and  Clauser  v.  Stone,  29  111.  114,  in  both  of  which  it  was 
held  that  the  inclusion  of  the  words  "with  exchange"  in  a 
promissory  note,  without  designation  of  the  place  on  which 
the  exchange  is  to  be  drawn,  was  without  legal  meaning, 
and  was  to  be  ignored  as  surplusage.    The  same  role  is 
found  illustrated  in  First  Nat.  Bank  v.  Muskogee  F.  /* 
Co.,  40  Okla,  603  (139  Pac.  1136) ;  North  Atchison  Bank^^ 
Qarretson,  2  C.  C.  A.  145  (51  Fed.  168).    The  promise  of 
the  appellant  was  to  pay  the  check  of  its  depositor  for  a 
stated  amount,  and  the  check,  drawn  and  n^otiated  on  the 
faith  of  finch  promise  and  for  the  amount  so  mentioned 
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was  neither  more  nor  less.  There  was  nothing  in  the  prom- 
ise to  suggest  that  payment  was  to  be  made  elsewhere  than 
at  the  drawee's  own  place  of  business,  and  there  is  noth- 
ing in  the  check  drawn  upon  it  to  suggest  or  require  its 
payment  elsewhere.  Iiideed,  the  refusal  to  pay  the  check 
was  grounded  solely  on  the  alleged  fact  that  "payment  had 
been  stopped/'  presumably  by  the  drawer;  and  it  is  only 
when  suit  is  brought  that  this  defense  is  raised.  We  are 
satisfied  that  the  check  was,  in  every  legal  essential,  in  con- 
formity with  appellant's  promise. 

III.  We  think  it  not  very  material  whether  the 
conceded  facts  constitute,  in  every  technical  sense,  an  ac- 
ceptance of  the  check  or  promise  to  accept,  or  whether  we 

treat  the  act  and  promise  of  the  appellant  as 
3.  BILLS  AND  amounting  to  a  certification  of  the  check. 

N(yrB8  *  prl- 

mary  iiabuity.     The  question  put  to  appellant  by  appellee 

was,  "Will  you  pay?"  etc.  The  answer  was, 
in  unequivocal  terms,  "We  will  pay,"  etc.  When  this  prom- 
ise wa€{  acted  upon,  the  liability  of  the  promisor  was  not 
that  of  a  surety  or  grantor.  The  appellant  became  at  once 
the  principal  debtor  of  the  plaintiff;  and,  while  it  had  the 
right  to  insist  that  the  check  drawn  upon  it  should  be  sucli 
as  it  promised  to  pay,  the  courts  should  not  indulge  in  over- 
refinement  of  reasoning  to  discover  plausible  ground  upon 
which  to  relieve  it  from  the  performance  of  its  fairly  as- 
sumed obligations. 

There  is  no  reversible  error  in  the  record,  and  the  judg- 
ment below  is — Affirmed. 

Preston,  C.  J.,  Qaynob  and  Stevens,  JJ.,  concur. 


George  W.  Koontz,  Appellant,  v.  Iowa  City  State  Bank 

et  al.,  Appellees. 

PIfEABINa:     General  Limited  by  Specific.     Broad  and  general  al- 
1     legations  as  grounds  for  recovery  may  be  wholly  eliminated  by 
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a  subseqaent  pleading  which  speciHes  with  particularity  the 
grounds  relied  on  for  a  recovery.  So  held  where  the  original 
pleading  claimed  recovery  on  the  sweeping  allegation  that  tlie 
defending  party  had  breached  a  contract;  while  a  later  pleading, 
filed  to  meet  a  motion  for  more  specific  statement,  alleged  tioo 
distinct  grounds. 

BONDS:     Bescission  and  Recovery  of  Deposit.     One  who  agrees  to 

2  buy  bonds  of  a  municipal  corporation,  provided  he  is  "furnished 
a  complete  transcript  of  all  proceedings  leading  up  to  the  issue, 
evidencing  the  legality  to  the  satisfaction  of  our  attorney/*  may 
not  rescind  because  the  method  and  means  of  paying  the  lioods 
were  not  inserted  in  the  bonds,  such  latter  matter  not  being  a 
proceeding  "leading  up  to  the  issue,"  especially  in  view  of  the 
doubt  as  to  the  power  of  the  governing  body  (a  school  board) 
to  insert  such  provisions  in  the  bonds.  * 

BONDS:     Contract    to    Purchase — ^Bescisaion—Bstoppel.      One   who 

3  agrees  to  buy  municipal  bonds,  provided  the  proceedings  lead- 
ing up  to  the  issuance  of  the  bonds,  in  the  opinion  of  bis  at- 
torney, properly  evidence  the  legality  of  the  bonds,  may  not 
rescind  and  recover  his  deposit  on  the  ground  that  the  notices 
of  the  election  to  vote  on  such  issue  wore  not  properly  given, 
when,  prior  to  the  attempted  rescission,  the  buyer's  attorney  had 
distinctly  conceded  the  sufficiency  of  the  proceedings  relative 
to  notices,  etc.,  and  the  corporation  necessarily  did  nothing 
further  with  reference  thereto. 

PLEADINO:     Mistake.     Mistake,  as  the  basis  for  relief,  must  he 

4  distinctly  pleaded,  and  accompanied  with  appropriate  prayer 
and  proof. 

Appeal  from  Johnson  DiHtvkt  Court, — ^11.  P.  Howell, 

Judge. 

March  12,  1918. 
Kehearing  Denied  June  27,  1918. 
Under  a  contract  between  him  and  the  school  district 
of  which  appellant  Koontz  is  treasurer,  the  iDtervenor  un- 
dertook to  buv  bonds,  to  be  issued  bv  the  district.  In  con- 
nection,  he  made  a  deposit  with  defendant  bank.  He  a* 
serts  he  is  entitled  to  a  return  of  said  deposit,  because  of 
failure  on  i)art  of  the  district  to  comydy  with  said  contr:ict. 
The  trial  courl  awardiMl  a  return.  Hence  this  ap]>eal.— 
^(.versed. 
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E.  A,  Baldwin^  for  appellant. 
Milton  Kcmley,  for  appelJi^s. 

Salinger,  J. — I.  Assume  intervenor  originally  de- 
chired  he  was  entitled  to  a  return  of  his  deposit  because 
the  contract  had  been  breached  by  the  district.     If  such 

claim  be  not  thereafter  narrowed,  he  may 
1.  PLiADiNa :  recover  it  ami  breach  be  proved.    But  as 

general  Urn-  ^  '^ 

st^ciflc  intervenor  could  refrain  from  sning,  or  dis- 

miss after  suing,  and  so  waive  all  breaches, 
he  could,  ui>ou  the  trial,  forego  some  of  the  breaches 
by  sele<*ting  f  i-om  all,  those  which  he  desired  to  declare  upon. 
He  did  narrow  his  suit.  In  respcmse  to  a  motion  that  he  be 
require<l  *'to  specilically  state  wherein  and  in  what  par- 
ticular the  bonds  referred  to  were  found  to  be  illegal  by 
the  intervenor's  attorney  ♦  •  *  and  wherein  the  pro- 
ceedings had  by  *  *  *  the  district  did  not  evidence  the 
legality  of  the  issue  of  said  bonds  to  the  satisfaction  of  said 
intei'venor's  attorney,"  the  intervenor  selected  two  "par- 
ticulars.*'  We  think  that,  so,  the  intervenor  narrowed  his 
snit  to  a  claim  that  his  deposit  should  be  returned  on  ac- 
count of  one  or  both  of  the  two  jjoints  selected  by  him. 

IT.  Had  there  been  no  contract,  the  intervenor  could 
recover  his  deposit  only  by  showing  that  the  bonds  he  had 
undertaken  to  buy  were  in  fact  illegal  because  of  one  or 

both  the  mattei's  which  he  asserted  against 
2.  bonds:  re.         their  validity.    If  the  good-faith  opinion  of 

scission  and  v  r>  i 

dlpo8it7  ^'         '*^**  attorney,  and  not  the  fact  of  illegality, — 

and  that  is  the  theory  of  this  suit, — is  to 
control,  the  contract  must  create  this  exceptional  method 
of  determining  whether  a  party  to  a  contract  is  justified 
in  rescinding.  The  contract  provides  that  intervenor  shall 
be  furnished  a  complete  certified  transcript  "of  all  pro- 
ceedings leading  up  to  the  issue,  evidencing  the  legality  of 
the  same  to  the  satisfaction  of  our  attorney ;"  and  that  the 


\ 
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(listrlet  ''will  take  such  steps  as  may  be  necessary  to  make 
the  bonds  legal  in  every  respect;"  and  that,  "if  the  bonds 
are  found  to  be  illegal/'  then  the  deposit  made  shall  be  re- 
turned to  interyenor. 

The  specific  controls  the  general  language.    Qualifica- 
tions must  be  read,  into  what  is  qualified.    Upon  the  ap- 
plication  of  these  elementary  rules  of  construction,  it  must 
be  found  that  no  failure  to  make  proof  of  l^ality  to  the 
satisfaction  of  the  attorney  is  material,  except  as  to  steps 
"leading  up  to  the  issue.''    The  attorney — a  Mr.  Hill,  and 
not  the  attorney  who  represents  the  appellee  herein— was 
dissatisfied  on  two  things.     Whether  the  failure  to  satisfy 
him  on  these  is  controlling,  and  the  judgment  below,  there- 
fore, right,  depends,  then,  upon  whether  the  unfavorable 
opinion  of  the  attorney  deals  with  some  step  leadit^  up 
to  the  issue  of  the  bonds.    One  breach  asserted  by  the  in- 
tervenor  is,  in  one  place,  stated  to  be  that  there  was  a 
failure  to  show  "that  any  proper  resolution  was  adopted, 
making  provision  for  the  payment  of  the  annual  inte^ 
est  for  the  bonds  at  maturity    *    »    »    that  said  board 
refused  to  pass  a  resolution  providing  for  the  levying  of 
an  annual  tax   in  sufficient  amount  to  pay  the  interest 
year  by  year,  or  in  any  way  to  pledge  itself  to  provide  for 
the  payment  of  the  bonds  at  maturity  and  make  said  pledp 
irrepealable."    Another   statement  is   that  the   board  de^ 
clined  to  adopt  a  resolution  "that  there  shall  be  levied  an- 
nually, b^inning  with  the  year  1913,  on  all  the  taxable 
property  in  said  Independent  School  District,  a  special  di- 
rect annual  tax  of  sufficient  rate  and  amount  with  which 
to  pay  the  interest  on  said  bonds  as  it  becomes  due  and  to 
constitute  a  sinking  fund  for  the  payment  of  the  principal 
thereof  at  maturity,  which  said  tax  levy  and   this  reeo- 
lution  ordering  the  same  shall  be  and  remain  irrepealable 
so  long  as  any  of  said  bonds  or  interest  coupons  shall  re- 
main outstanding  and  unpaid.^' 
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We  are  of  opinion  that,  no  matter  how  desirable  it 
may  be  that  the  bond,  when  issued,  shall  contain  such  pro- 
visions for  its  payment,  a  failure  to  insert  such  a  provi- 
sion is  not  a  failure  as  to  any  step  "leading  up  to  the  issue." 
We  shall  have  occasion  later  to  deal  with  what  is  such  a 
step.  What  we  now  decide  is  the  following:  The  claim 
of  the  intervenor  is  that  he  may  rescind  because  it  was 
the  opinion  of  his  attorney  that  failure  to  make  such  pro- 
vision did  affect  the  validity  of  the  issue.  We  hold  that 
the  contract  gave  the  attorney  no  power  to  determine 
whether  failure  to  make  such  provision  for  payment  af- 
fected legality ;  and  we  put  this  much  of  our  decision  upon 
the  sole  ground  that  the  contract  gives  the  attorney  no 
such  power,  because  provisions  in  the  completed  bond  fix- 
ing methbd  and  means  of  payment  are  not  steps  leading 
up  to  the  issue.  Hence,  it  was  no  breach  of  the  contract 
that  the  attorney  was  not  satisfied  that  a  bond  which  had  -no 
such  provision  is  valid. 

We  doubt  whether  the  failure  to  make  this  sinking 
fund  arrangement  would  be  available  to  the  inteiTenor  if 
the  contract  included  this  subject  in  what  is  to  be  con- 
trolled by  the  opinion  of  intervenor's  attorney.  The  par- 
ties made  their  contract  with  reference  to  the  law  of  the 
state.  The  district  lacked  power  to  make  some,  if,  indeed, 
not  all,  the  provisions  demanded.  Its  powers  were  limited 
to  certifying  to  the  board  of  supervisors  the  basis  for  mak- 
ing a  levy,  year  by  year.  We  should  be  loath  to  hold  that 
an  opinion  which  declared  a  bond  issue  to  be  illegal  be- 
cause the  issuer  would  not  do  a  thing  which  the  law  did 
not  authorize  it  to  do,  was  binding  on  anyone.  Such  an 
opinion  as  that  would  be  quite  strong  evidence  that  it  was 
not  rendered  in  good  faith. 

III.  The  second  attack  is  that  the  district  "failed  to 
show  proper  evidence  of  the  election  notice  having  been 
given  by  the  publication  of  the  notice  of  the  election  as 
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re<iu)i*ed  by  law."     This  does  involve  a  step 
3.  Bonds:  con-       leiuliug  up  to  the  issue,  and  failure  to  sat 

tract  to  pur-  o      i-  7 

SuSf ?  estop^i.     '^^^y   ^*>®  attoniey   that  lawful  notice  waB 

given  would  sustain  the  recovery  of  the  de- 
posit, unless  there  be  some  avoidance.    The  attorneys  for 
the  respective  parties  engaged  in  much  correspondence,  in 
which  the  one  for  intervenor  claimed  the  publication  was 
not  sufficient,  and  the  other,  that  it  was.    Finally,  the  at- 
torney for  the  intervenor,  Mr.  Hill,  receded,  and  wrote  a 
letter  which  refers  to  the  opinion  of  the  attorney  for  the 
<listrict,  and  states  that,  **from  a  further  examination  of 
the  various  laws  and  amendments  pertaining  to  the  issn- 
ance  of  bonds  by  school  districts  of  Iowa,  I  am  willing  to 
accede  to  the  position  which  he  outlines  as  to  the  authority 
for  the  present  issue."    The  writer  of  this  opinion  beUeve* 
that,  as  to  any  matter  which  is  a  step  leading  up  to  the 
issue,  the  opinion  of  the  attorney  for  the  bond  buyer  is,  in 
the  absence  of  bad  faith,  binding  upon  both  buyer  and  seller. 
Indeed,  appellee,  in  effect,  concedes  this.    He  plants  him- 
self on  the  proposition  that  the  district  can  have  no  benefit 
from  the  opinion  of  the  attorney  of  the  intervenor,  becaiwc 
the  district  contends  it  is  not  bound  by  any  opinion  of  his 
when  adverse  to  it;  that  the  opinion  is  binding  on  neither, 
if  not  binding  on  both;  that  it  does  not  lie  in  the  mouth  of 
one  who  denies  the  power  to  bind  by  such  opinion  to  daim 
any  advantage  from  such  opinion.    The  vice  is  in  the  prem- 
ise.    The  district  does  not  say  that  the  opinion  of  the  in- 
tei'venor's  attorney  is  not  binding  at  all,  but  that  it  is 
binding  only  as  to  steps  that  lead  up  to  the  issue  of  the 
bonds.    Notices  of  election  are  steps  leading  up  to  the  issue 
of  the  bonds.     So,  the  district  concedes  that,   upon  this 
point,  the  opinion  of    intervenor's    attorney    is    binding; 
wherefore,  it  may  avail  itself  of  the  opinion  of  said  attor- 
ney on  that  point.     It  may  be  that,  if  it  were  necessary  to 
decide  the  question,  we  might  not  be  agreed ;  but  it  is  not 
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necessary.  Whether  or  not  the  contract  made  the  opinion 
of  intervenor's  attorney  on  the  l^ality  of  the  publication 
of  notice  Miiding  upon  the  parties  to  the  contract,  the  fact 
remains  that  this  attorney  was  the  agent  of  the  buyer  in 
condacting  so  much  of  the  negotiations  as  were  to  settle 
legality.  When  he  advised  the  other  party  to  the  contract 
that  the  objection  to  the  notice  would  not  be  insisted  on, 
the  sellers  were  justified  in  doing  nothing  more  upon  that 
point.  It  would  violate  every  principle  of  natural  equity 
and  orderly  procedure  in  litigation  to  permit  the  party  Avho 
had  made  this  declaration  to  thereafter  recede  from  his  re- 
cession. It  is  plain  we  are  not  concerned  with  whether  the 
publication  of  notice  was  the  one  required  by  law,  and  we 
express  no  opinion  upon  the  point.  We  ground  our  de- 
cision at  this  point  upon  the  fact  that  the  intervenor  is  in 
no  position  to  urge  that  the  notice  was  not  such  as  the 
law  requires. 

There  is  some  argument  that  the  attorney  for  inter- 
venor was  mistaken  in  making  said  concession.  This  is  a 
claim  related  to  the  one  that  the  opinion  is  not  as  conclu- 
sive on  the  buyer  as  on  the  seller.  We  have 
*•  mtsTake^^  *  disposed  of  that  claim.    We  may  well  add 

that  no  such  issue  is  tendered  in  the  plead- 
ings, and  that  in  no  view  rtiay  intervenor  be  relieved 
for  such'  mistake,  if  mistake  there  was,  without  appropri- 
ate plea,  prayer,  and  proof. 

We  hold  that  there  must  be  a  reversal-  because  the  fail- 
ure to  put  methods  of  payments  into  the  bond  was  not,  as 
the  trial  court  of  necessity  held,  a  matter  upon  which  the 
opinion  of  intervenor's  attorney  is  material;  and  because 
appellee  is  estopped  to  urge  that  lawful  notice  of  election 
was  not  given. — ReA^erfted  on4j>  reman  fled, 

Preston,  O.  J.,  Ladd,  Evans,  (1  aynok,  and  Stkvens,  JJ., 
concur. 


Kf 
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L.  Labsh^  Appellant,  v.  J.  C.  St&assbb^  Appellee. 

NEGLIGENOB:    Prosamptlon— ^peed  of  Aatomobile.    It  may  not  be 

1  presumed  that  an  automobile  was  moYlng  at  a  rate  of  apeed  in 
excess  of  25  miles  per  hour  (Section  1571-ml9,  Code  Supp.»  1913), 
from  the  naked  fact  that,  upon  coming  in  contact  with  an  ob- 
ject, the  automobile  moved  the  object  a  distance  of  50  feet 

NBGUGEITOE:     Equal  Fault.    Plaintiff,  when  equally  at  fault  with 

2  defendant,  may  not  recover  damages  consequent  upon  an  acci- 
dent. So  held  where  neither  of  two  motor  vehicle  driven  gate 
warning  of  his  approach  to  an  intersecting  highway. 

Appeal  from  Polk  District  Court. — W.  H.  McHenry,  Judge. 

June  27,  1918. 

Action  for  damages  resulted  in  a  judgment  for  defen- 
dant.    The  plaintiff  appeals. — Affirmed. 

A.  A.  McOarry,  for  appellant. 

G,  W.  Woodhridge,  for  appellee. 

Ladd,  J. — The  plaintiff  was  riding  a  motorcycle,  in 
passing  south  on  Twenty-eighth  Street,  when  it  came  in 
collision  with  a  small  automobile  roadster,  coming  from 
the  west  on  High  Street,  and  was  severely  injured. 

The  petition  charged  ithat  defendant  was  negligent 
in  two  respects;  (1)  In  not  sounding  warning  of  his  ap- 
proach, and,  (2)-  in  driving  his  car  at  an  excessive  speed; 
and  pleaded  that  plaintiff  was  without  fault.  Though  the 
defendant  filed  an  answer,  he  did  not  appear  at  the  trial 
Appellant's  contention  is  that  the  court  erred  in  directing 
a  verdict  for  defendant  on  the  ground  that  there  was  not 
enough  evidence  to  carry  the  issues  to  the  jury.  It  dis- 
closed that  neither  party  sounded  any  warning.  Plaintiff 
testified : 

"There  was  a  bank  on  the  west  side  of  Twenty-eighth 
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Street  It  cut  off  my  view  from  him.  It  was  6  or  8  feet 
tally  the  bank  on  High.  I  looked  west  on  High  before  I 
went  to  the  intersection^  and  I  saw  nothing^  and  could 
see  40  or  50  feet  on  High,  and  could  have  turned  my  motor- 
cycle east.  I  could  have  kept  out  of  the  way  of  the  car 
if  I  had  seen  it.  *  *  *  I  could  not  see  the  car  when  I 
looked.  I  could  have  turned  east.  Q.  And  avoid  the  col- 
lision? A.  I  couldn't  have  avoided  it:  if  he  was  going  to 
hit  me,  he  would  have  hit  me." 

Lflird,  who  lived  in  the  second  house  east  of  Twenty- 
eighth  Street  on  the  north  side  of  High  Street,  swore  to 
having  seen  the  vehicles  immediately  after  the  collision; 
that  there  was  quite  a  cut  on  the  west  side  of  Twenty- 
eighth  Street,  near  the  intersection: 

"More  than  two  and  one-half  or  three  feet.  It  is 
about  four  feet  Q.  There  is  not  enough  cut  there  to  pre- 
vent a  man  riding  on  a  motorcycle  seeing  over  it  and  seeing  a 
man  coming  east  on  High  Street,  is  there?  A.  I  wouldn*t 
know  hardly  what  to  say  about  that.  It  seems  to  me  it  is 
quite  deep," 

Kreatch,  who  lived  on  the  northwest  comer  of  Twenty- 
eighth  and  High  Streets  testified  to  hearing  the  noise  of 
the  collision,  and  that  the  vehicles  and  plaintiff  were  about 
25  or  30  feet  east  of  the  line  of  Twenty«eighth  Street ; 
that  there  is  a  cut  about  four  feet  deep  at  the  comer 
where  it  is  deepest;  that  his  terrace  was  about  three  feet 
deep ;  that  the  rise  of  the  hill  was  quite  a  good  deal,  but  less 
as  you  recede  to  the  north. 

'*!  think,  in  going  south  on  Twenty-eighth  Street,  you 
can  see  right  across  my  lawn,  and  see  an  automobile  com- 
ing east  on  High  Street.  I  cut  my  lawn  off  practically 
lereL  At  the  comer,  it  is  quite  a  rise,  and  the  further 
back  from  the  comer,  the  better  you  can  see  across.** 

On  what  part  of  the  street  the  motorcycle  was  moving, 
does  not  appear;  but  plaintiff  said,  "The  machine  I  was  rid- 

Vol.  IM  la.— 86 
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ing,  after  he  struck  it,  went  about  50  feet."    Nor  was  there 

any  direct  evidence  of  the  speed  at  which 
1.  nbolioihcb:       the  automobile   was  traveling.     Appellant 

preflumptlon :  p»  rr 

automobile.         argues  that  a  speed  in  excess  of  25  miles  an 

hour  is  to  be  inferred  from  the  circumstaB- 
ces  proven. 

Section  1571-nilJ>  of  the  Code  Supplement,  1913,  pro- 
vides that  "a  rate  of  speed  in  excess  of  25  miles  an  hoar 
shall  be  .presumptive  evidence  of  driving  at  a  rate  of 
speed  which  is  not  careful  and  prudent  in  case  of  injury  to 
the  person  or  property  of  another."  If,  then,  it  can  be  said 
that  the  automobile  w^as  moving  faster,  a  prima-facie  ca« 
was  made  out  for  the  jury.  The  theory  of  appellant  is 
that  the  automobile  could  not  have  struck  the  motorcycle 
with  sufficient  force  to  have  carried  it  the  distance  it  did, 
unless  struck  by  a  car  moving  at  a  speed  exceeding  25 
miles  an  hour.  There  was  no  evidence,  however,  indicating 
in  what  manner  the  automobile  caused  the  motorcycle  to 
move  sidewise  about  30  feet.  Did  it  carry  the  motorcrcle, 
or  drag  or  push  or  throw  it,  when  the  vehicles  collided? 
The  record  is  void  of  evidence  bearing  on  these  questions, 
and,  therefore,  contains  nothing  from  which  the  speed  of  the 
automobile  may  be  inferred.  There  is  no  basis  on  which  to 
found  deductions  as^  to  the  rate  of  speed  of  either  vehicle; 
and  for  tins  reason,  the  trial  court  did  not  err  in  finding 
that  the  evidence  did  not  make  out  a  prima-facie  case  bt 
proving  that  the  automobile  was  moving  to  exceed  23 
miles  an  hour. 

Neither  gave  any  warning  of  his  approach.  If  it  was 
the  duty  of  the  defendant  so  to  do,  a  like  duty  devolved  on 
the  plaintiff;  and,  if  the  defendant  may  be  said  to  have 

lwH»n  negligent  in  not  sounding  a  warning 

^  ^imnwanf^'       ^*^  *^^^  approach  of  his  vehicle  at  the  inter 

section  of  the  streets,  then  it  was  negligence 
on  the  part  of  the  plaintiff  to  have  failed  so  to  do.    H* 
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then,  the  defendant  was  guilty  of  negligence,  the  plaintiff 
was  equally  guilty  of  contributory  negligence,  and  may 
not  recover.  Plaintiff  undertakes  to  excuse  himself  by 
saying  that  he  could  not  see,  owing  to  the  embanlcment. 
But  the  only  evidence  that  there  was  suflScient  embank- 
ment to  obstruct  the  view  was  that  of  plaintiff,  who  said  it 
was  six  or  eight  feet  high  at  High  Street.  The  evidence 
elsewhere  that  it  did  not  exceed  four  feet  is  undisputed; 
and  whatever  it  may  have  been,  there  was  no  showing 
but  that  it  interposed  the  same  obstruction  to  defendant's 
seeing  plaintiff  as  it  did  to  plaintiff's  seeing  defendant. 
Our  conclusion  is  that  the  proof  merely  established 
the  occurrence  of  an  accident,  without  canting  the  blame 
on  either  party;  and  that  the  law  will  not  compel  either 
j^arty  to  share  the  consequent  damages  with  the  other. 
The  court  did  not  err  in  dismissing  the  petition. — Affirmed. 

Preston^  C.  J.,  P]vans  and  Salinger,  JJ.,  concur. 


Jasies  William  Lister,  Appellee,  v.  Joseph  La  Plant  et  al.. 

Appellants. 

FBAUB:  Inadequate  Oonsideration — ^FaJae  Values.  Evidence  re- 
viewed, and  held  amply  sufficient  to  Justify  the  rescission  of  a 
land  contract,  in  view  of  (a)  gross  inadequacy  of  consideration, 
(b)  false  representations  as  to  values,  and  (c)  defendant's  con- 
ceaiment  of  his  true  r^ation  to  the  property. 

Appeal  from  Warren  District  Court. — ^Lorin  N.  Hats, 

Judge. 

June  27,  1918. 

Suit  to  rescind  exchange  of  farms  resulted  in  decree 
as  pj^ayed.    Defendants  appeal. — Affmned. 
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C.  H.  E.  Bowrdman,  for  appellants. 

Mears  d  Love  joy  and  A.  V.  Proudfoot,  for  appellee. 

Ladd,  J. — I.    The  plaintiff,  two  days  past  21  years 
of  age,  owned  120  acres  of  land  in  Hardin  County,  of  the 
reasonable  value  of  (150  to  f  155  per  acre,  subject  to  a 
mortgage  of  f  6,700.    One  MeCormack,  an  insurance  ageut, 
and   an   acquaintance   of  his    for   15  years    (as  well  as 
his    foster    father),    suggested  to  him,  one  day,  that  if 
he  wished  to  trade  this  land  for  a  larger  farm,  he  had  a 
man  with  such  a  farm ;  and  introduced  the  young  man  to 
the  defendant,  La  Plant.    Three  days  later,  plaintiff  called 
on  La  Plant,  and  insisted  on  going  to  look  at  his  land;  and, 
having  found  MeCormack,  proceeded  to   Warren  County, 
where  he  looked  at  a  339V^-acre  farm,  title  to  which  stood 
in  the  name  of  defendant  HoUoway,  but  in  which  La  Plant 
had  an  undivided  one-half  interest.     It  was  incumbered 
by  two  mortgages,  one  for  |24,437.50,  and  the  other  for 
$13,000.     Three  of  the  witnesses  called  by  plaintiff  esti- 
mated its   value  at  $75  per  acre,   and  another,  at  |80. 
One  witness  called  by  defendant  thought  it  worth  $100  per 
acre  or  better.    All  these  witnesses  resided  near  the  land, 
and   were  familiar  with  its  character.     La   Plant  put  a 
price  of  $150  per  acre  on  it,  while  Hollow  ay  fixed  |150 
as  its  fair  value,  saying  that  they  had  allowed  $140  per 
acre  in  trading  for  it.    His  father  thought  it  ought  to  be 
worth  the  latter  sum.    A  land  agent  called  by  defendant 
estimated  its  value  at  $150  per  acre,  though  admitting 
that  more  than  half  of  it  overfl^owed. 

The  evidence  discloses  that  South  River  flows  througb 
the  land,  as  does  Bhort  Creek  in  another  direction,  and 
that  all  but  about  100  acres  overflows,  some  witnesses 
testifying  that  this  happens  about  every  third  year,  and 
others,  once  every  four  or  five  years.  During  the  year  of 
this  exchange,  the  crops  were  destroyed  by  ^ccessire  ove^ 
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flows.  In  view  of  the  ckaracter  of  the  farm,  we  are  iii- 
dijied  to  give  greater  credence  to  opinions  of  those  living 
near  to  It,  and  familiar  therewith  for  a  long  period  of 
years.  Indeed,  we  entertain  no  doubt  that  the  fair  mai'ket 
value  of  this  land  did  not  exceed  |100  per  acre,  and  was 
much  less  than  the  incumbrance  against  it  After  plaintiff 
liad  looked  the  land  over,  and  consulted  with  McCormack, 
the  three  went  to  Indianola  and  exchanged,  plaintiff  giv- 
ing his  note  to  La  Plant  for  f 3,500,  with  the  understand- 
ing that  a  note  and  mortgage  on  his  farm  in  Grundy 
County  would  be  substituted,  as  difference.  HoUoway  con- 
veyed the  33914  acres  to  plaintiff,  and  the  latter,  the  Har- 
din County  farm  to  La  Plant.  As  defendant's  laud  was 
worth  nothing  above  the  incumbrances,  the  net  result  was 
that  plaintiff  had  parted  with  $1-1,800  worth  of  property, 
without  receiving  anything  of  value  in  return.  Little 
wonder  that  defendants  did  not  care  to  take  the  trouble  to 
look  at  the  Hardin  County  land,  for  they  must  have 
deemed  it  a  good  trade  even  though  it  were  worthless.  This 
inadequacy  of  consideration  for  plaijatiff's  land  and  mort- 
gage is  a  strong  circumstance  tending  to  show  fraud.  In- 
adequacy of  price  is  evidence,  slight  or  powerful,  accord- 
ing to  its  relative  amount  and  other  circumstances.  More- 
over, it  may  be  so  gross  as  that  the  disparity  between  the 
value  of  the  subject  and  the  consideration  may  shock  the  con 
science,  and  alone  constitute  satisfactory  evidence  from 
which  the  perpetration  of  fraud  may  be  inferred.  1  Black 
on  Rescission  and  Cancellation,  Section  175 ;  2  Pomeroy  on 
Equity  Jurisprudence,  926  et  seq.;  PMMips  v.  PtUleiv^  45  N. 
J.  Eq.  5  (16  Atl.  9) ;  Bruner  v.  Cohh,  37  Okla.  228  (131  Pac. 
165) ;  Sherman  v.  Glick,  71  Ore.  451  (142  Pac.  606) ;  Ste- 
pTiens  v.  Ozhourne,  107  Tenn.  572  (64  S.  W.  902). 

Ordinarily,  other  circumstances  throw  suflftcient  light 
on  transactions  where  the  inadequacy  of  price  is  extreme,  to 
render  decision   based   on  that  alone,   unnecessary.    Such 
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cases  are  rare;  and  only  where  the  disparity  is  extreme  will 
equitable  relief  be  granted.  This  is  in  deferencre  to  the  free- 
dom of  contract,  and  in  recognition  of  the  right  of  owners  to 
fix  such  priees  on  their  property  as  they  may  choose.  The 
evidence  shows  that  these  defendants  allowed  |14(>  per  acre 
in  trade;  and,  though  they  may  have  known  that  this  wad  in 
excess  of  its  value,  it  is  fair  to  assume  that  they  must  have 
thought  it  worth  more  than  the  mortgages  against  it.  One 
of  them  says  he  thought  the  "equity"  in  it  (the  value  above 
incumbrances)  f 8,000  or  |1 0,000.  Opinions  of  value  differ 
greatly,  and  we  are  not  inclined  to  give  the  disparity  between 
the  value  of  plaintiff's  property  and  what  he  received  greater 
significance  than  that  of  a  strong  and  persuasive  circum- 
stance tending  to  show  that  he  was  in  some  manner  influ- 
enced and  deceived. 

II.  Shortly  after  defendants  acquired  the  33914  acres, 
they  agreed  that  Holloway  should  pass  as  owner  thereof, 
and  La  Plant  as  his  agent;  that  f  1,000  should  be  paid  any 
agent  who  would  find  a  person  who  would  buy  the  land ;  that 
the  price  should  be  f  140  per  acre,  and  that  f  7  an  acre  should 
be  allowed  as  rent,  and  titles  be  exchanged  at  the  time  of  sale 
or  trade.  In  pursuance  of  this  plan,  La  Plant  listed  the  farm 
with  several  real  estiite  agents  and  a  life  insurance  agent, 
MeOormack,  on  these  terms.  In  negotiating  the  deal,  Lister 
put  a  trading  price  on  his  land  of  f 200  jier  acre;  and,  accord- 
ing to  Lister,  La  Plant  declared  the  339^4  acres  worth  |175 
per  acrcj  and  that  it  would  sell  for  f  185  per  aci-e  in  the  fall, 
and  could  have  rented  right  along  at  f7  per  acre;  and  T.  J. 
Holloway  corroborated  this  by  testifying  that: 

"La  Plant  said  they  could  get  J7  an  acre  rent  for  this 
land.  He  told  Lister  that.  If  you  buy,  we  will  take  it  in  at 
|7  an  acre.  *  *  *  La  Plant  told  him  he  could  get  hira 
?175  or  f  180  an  acre,  inside  of  6  months." 

I^a  Plant  denied  making  any  such  representations,  save 
that  the  rent  would  be  allowed,  and  McCormacfk  did  not  hear 
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anythijig  (Kuioeriiiiig  what  the  land  could  be  sold  for.  The 
fair  rental  value  of  the  land  did  not  exceed  $3.50  an  acre. 
Nothing  was  said  of  the  commencement,  in  February  pre- 
vious, of  proceedings  to  establish  a  drainage  district,  and  of 
the  excavation  of  a  ditch  through  the  land,  straightening  the 
watercourse  of  South  River,  which  was  subsequently  done, 
and  an  assessment  of  $4,827.73  levied  against  the  land, — to 
say  nothing  concerning  the  ditch  .through  the  farm. 

As  Lister's  testimony  i>i  corroborated  bv  that  of  T.  J. 
Holloway,  who  would  not  be  likely  to  lean  in  favor  of  plain- 
tiff, we  «re  inclined  to  find  that  J^a  Plant  made  the  repre- 
sentations of  value  «s  alleged;  and,  as  helcnew  that  plaintiff 
was  unfamiliar  with  values  of  land  or  its  use,  in  thjit 
vicinitv,  that  he  so  did  as  statements  of  fact,  rather  than 
mere  opinions.  HetUmd  v,  BiUtad,  140  Iowa  411;  Ros8  v, 
Bolte,  165  Iowa  4^9. 

There  is  some  doubt  as  to  the  extent  of  plaintiff's  reli- 
ance on  these  representations.  He  testified  first  that  he  acted 
on  his  judgment  and  that  of  McCormack;  but,  on  cross-exa- 
mination, concludecl  that  these  matters  infl^lenced  him.  He 
looked  over  the  land,  though,  in  a  somewhat  casual  way,  and 
without  inquiry  of  disinterested  ]>arties  concerning  it;  but 
the  record  has  left  us  in  doubt  as  to  whether  this  callow 
youth  would  not  have  exchanged,  had  nothing  been  said  by 
La  Plant  concerning  values.  We  are  not  ready  to  say  that 
he  would  not  have  done  so,  and,  therefore,  treat  these  mis- 
representations a«  circumstances  tending  to  show-  the  prac- 
tice of  deceit  in  behalf  of  defendants.  See  1  Black  on  Re- 
scission and  Cancellation,  Section  80. 

III.  The  record  leaves  little  or  no  doubt  as  to  the 
deception  of  plaintiff  in  another  respect.  Hollowly  testi- 
fied that,  on  the  day  of  the  trade: 

^^La  T^lant  was  held  out  as  being  my  agent,  T  l>eing  the 
owner  of  the  land,  and  McCormack  was  there  representing 
Lister;  and  that  was  in  accordance  with  the  agi-eement  I 
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had  had  with  La  Plant.    That  was  the  way  things  were  to 
appear." 

This  is  not  disputed,  save  as  hereafter  appears.  The 
record  leaves  no  doubt  that  Lister  supposed  that  McCormack 
was  acting  as  his  agent.  He  testified  that  he  had  told  Mc- 
Cormack, before  starting  to  look  at  the  land,  that  he  "would 
make  it  worth  his  while.''  MlcCormack  denied  this,  but 
does  not  pretend  that  anything  was  said  concerning  his 
agency  for  La.  Plant  until  after  the  deal  was  closed  and  both 
were  on  their  way  to  Marshalltown;  and  as  to  whether  any- 
thing was  then  said,  they  disagree.  PLaintiff  is  somewhat 
confirmed  by  the  circumstance  that  he  did  execute  a  note  for 
f  120  to  McCormack  for  his  services.  The  latter  explains  this 
by  saying  that  Lister  became  hilarious  on  his  way  home,  and 
boasted  that  he  had  made  J7,000;  when,  in  response  to  his 
(McCormack's)  suggestion  that,  if  that  were  so,  he  ought  to 
make  him  a  present,  Lister  agreed  to  pay  him  f  120,  and  sub- 
sequently executed  his  note  for  that  amount.  This  is  ex- 
tremely unlikely,  if,  as  McCormack  testified,  he  told  hira  he 
was  to  be  paid  a  commission  by  La  Plant.  It  may  be  that 
plaintiff  should  have  inferred  this  from  McCormaok's  state- 
ment that  "he  had  a  man  that  had  a  farm  for  sale,"  and  the 
fact  that  he  was  introduced  by  him  to  La  Plant  as  agent,  as 
contended  by  defendants ;  but  La  Plant  was  posing  as  agent, 
and  plaintiff  was  without  knowledge  that  he  was  interested 
in  the  land,  other  than  as  Holloway's  agent.  McCormack 
was  not  in  the  real  estate  business.  Moreover,  for  him  to 
have  appeared  as  agent  for  La  Plant  other  than  secretly 
would  have  been  inconsistent  with  the  latter's  scheme  for  the 
sale  of  the  land.  By  himself  posing  as  agent  of  the  supposed 
owner,  La,  Plant  manifestly  designed  that  the  proposed  vic- 
tim should  regard  McCormack  as  his  agent  and  friend;  and 
the  course  of  both  T^  Plant  and  McCormack  is  entirelv  con 
sistent  with  this  theory  of  the  case.  McCormack  and  plain- 
tiff went  over  the  land  together.    They  agreed  that  it  looked 
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Sood,  and  McComiack  expi^ssod  the  opinion  that  it  lay  well, 
and  "he  didn't  see  whv  it  couldn't  be  sold  for  more."  But 
he  did  not  disclose  to  plaintiff  that  the  land  was  then  listed 
with  him  at  f 35  per  acre  less  than  it  was  then  being  priced 
at;  and,  when  Lister  directed  McComiack  to  carry  an  offer 
from  him  to  La  Plant  of  |3,500  difference,  McCormack  took 
it  approvingly,  ostensibly  as  plaintiff's  agent,  to  the  ostensi- 
ble agent  of  the  supposed  owner,  Holloway.  McCormack  ex- 
cuses himself  for  thus  encouraging  plaintiff,  in  that  he  knew 
the  price  on  plaintiff's  land  to  have  been  inflated  |15  per 
acre.  This  would  be  |1,800;  while  that  of  defendant's  land 
above  the  listed  price  was  |12,900.  Even  if  the  price  put  on 
plaintiff's  land  were  f6,000  more  than  its  value,  as  was  the 
fact,  this  left  the  margin  |6,900;  and  the  difference  in  the 
inflations  over  actual  values,  as  seen,  was  much  greater. 

Even  an  agent  owes  something  to  the  party  with  whom 
he  is  dealing  in  behalf  of  his  principal,  and  ought 
not  to  stultify  himself  by  knowingly  misleading  one  who,  not 
withstanding  such  agency,  is  manifestly  relying,  in  large 
measure,  on  his  judgment.  Infinitely  more  is  his  coui*se  to  be 
condemned  where,  as  agent  for  another,  he  knowingly  allows 
the  party  with  whom  he  deals  to  negotiate  under  the  mis- 
taken supposition  that  he  is  acting  for  him,  and,  through 
such  mistake  and  consequent  reliance  on  his  advice,  his 
dupe  is  defrauded  of  his  means,  to  the  advantage  of  agent 
and  principcd.  Such  was  the  scheme  concocted  by  defendants 
and  carried  out  with  aid  of  McCormack.  It  is  idle  for  the 
latter,  in  the  face  of  this  record,  to  pretend  that  he  did  not 
assume  the  attitude  of  assisting  plaintiff  throughout;  nor 
can  La  Plant  be  heard  to  say  that  he  was  not  knowingly 
taking  advantage  of  the  situation.  He  planned  to  assume 
the  false  position  of  agent,  in  lieu  of  that  of  part  owner; 
and  this  was  quite  in  harmony  with  allowing  the  agent  em- 
ployed by  him  to  act  also,  ostensibly,  for  the  party  with 
whom  he  proposed  to  deal.    The  citation  of  authorities  is 
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not  nec*essiiry  lo  sliow  liiai  this  amounted  to  a  fraud  on 
plaintiff.  Considered  in  eonneetion  with  inade^iuaoy  of 
price,  misrepresentation  of  value,  and  the  deeex)tion  prac- 
ticed by  the  agent  and  by  La  Plant  as  to  his  relation  to  the 
deal,  a  conclusive  case  is  made  out.  The  decree  of  the  dis- 
tri<*t  court  is — Affirmrd. 

Prestox,  i\  J.,  Evans  and  Halingkr,  J  J.,  concur. 


O.   T.  Little,  Appellee,  v.  Charles  Laubach,  Appellant. 

FENCES:     Oral  Contract  between  Owners — ^Inurement  to  Tenants. 

1  An  oral  contract  between  landowners,  under  which  contract 
each  agrees  to  build  and  maintain  a  specified  portion  of  a  divi- 
sion fence,  inures  to  the  benefit  of  not  only  said  contracting 
owners,  hut  to  the  henefit  of  their  subsequent  tetiants,  fveu 
though  it  does  not  appear  that  the  tenants  formally  acquiesced 
in  said  contract  It  follows  that  the  tenant  of  the  owner  who 
has  performed  may  recover  of  the  owner  who  has  not  performed, 
the  damages  to  crops  consequent  upon  animals'  breaking  througli 
the  defaulting  owner's  defective  fence. 

CONTRACTS:     Bdghts  Acquired  by  Third  Persons.    A  contract  may 

2  inure  to  the  benefit  of  a  third  person,  even  though  he  is  not  a 
party  thereto,  or  directly  mentioned  therein.  So  held  where  a 
contract  between  landowners,  in  the  matter  of  maintaining  di- 
vision fences,  was  held  to  inure  to  the  benefit  of  subsequent 
tenants. 

FENCES:     Ba^ds  of  Liability  for  Daniages.     Principle  recognized 

3  that  a  landowner  is  not  liable  on  account  of  the  absence  of  a 
partition  fence  if  no  portion  of  the  fence  has  been  assigned  to 
him  either  (a)  by  the  fence  viewers  or  (b)  by  agreement  be- 
tween the  respective  owners. 

Appeal  from  Calhoun  District  Court. — M.  E.  Htttchison, 

Judge. 

JuNR  27,  1918. 

Action  to  rei^over  damages  for  trespassing  animals. 
Opinion  states  the  facts.  Verdict  and  judgment  for  the 
plaintiff.     Defendant  appeals. — Affirmed, 
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He<ilif  d  Thomas,  for  appellant. 

J,  F.  Lavender  and  E,  C.  Stevetuson,  for  appellee. 

GAY:NdR,  J. — At  the  time  of  the  happening  of  the  mat- 
ters hereinafter  complained  of,  the  plaintiff  was  occupying 
the  southeast  quarter  of  the  northwest  quarter  of  Section  23, 

as  tenant  of  one  McCloiid.     The  defendant 

1.  FsNCES :  oral  . ,  •  i  •         j.u      -.    ..^.u 

coBtrict  be.        was  the  owner  of,  and  occupying  the  north- 
inurement  to  '    east  quarter  of,  the  northwest  (luarter  of  said 

tenants.  '  '  * 

section.  An  oral  agi*eement  had  been  en- 
tered into  between  the  defendant  and  McCloud,  by  which  Mc- 
('loud  undertook  and  agreed  to  keep  up  the  east  half  of  the 
fence  between  the  land  so  occupied,  and  defendant  would 
keep  up  the  west  half.  The  date  of  this  agreement  does  not 
affirmatively  appear;  but,  from  the  record,  we  assume  that  it 
was  made  some  time  before  plaintiff  went  into  possession, 
under  his  lease  from  McCloud.  A  fence  was  built  and  main- 
tained on  the  east  half  of  the  dividing  line.  The  defendant 
Laubach's  pasture  was  inunediately  north  of  that  portion 
of  the  line  on  which  he  had  agreed  to  build  a  fence,  and 
plaintiff's  cornfield  was  iuiniediately  south  of  that  portion 
of  the  line.  Plaintiff  entemd  into  possession  under  his  lease, 
and  farmed  the  land  for  the  years  1915  and  1916.  At  that 
time,  there  was  a  very  deficient  and  insecure  fence  on  the 
west  half  of  the  line:  that  is,  on  that  portion  of  the  line 
which  defendant  agreed  with  McCloud  that  he  would  keep 
in  I'eiwir.  So  far  as  this  record  shows,  McCioud's  portion 
of  that  line  was  not  only  fenced,  but  sufficientlv  fenced. 
During  the  year  191(5,  defendant's  cattle  came  through  that 
portion  which  defendant  had  agreed  to  maintain,  and  tres- 
passed upon  jdaintiff's  field  of  corn,  and  destroyed  large 
quantities  of  the  same.  It  is  to  i-ecover  for  the  damages  and 
injury  and  loss  so  causeil  that  plaintiff  brings  this  action. 

Some  facts  are  not  in  disj)ute:  First,  that  the  defendant, 
Laubach,  occuined,  whether  as  owner  or  not,  the  land  imme- 


^ 
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diately  north  of  the  plaintiff ;  that  McOloud  owned  the  land 
immediately  south  of  defendant's,  and  rented  the  same  to 
the  plaintiff  for  the  years  1915  and  1916 ;  that  plaintiff  went 
into  possession  under  his  lease,  and  attempted  to  raise  a 
field  of  corn  on  land  immediately  south  of  the  weBt  half  of 
this  line  fence;  that  defendant  had  a  pasture  immediatd; 
north  of  this  corn  field ;  that,  on  account  of  the  insufflcioicy 
of  the  fence  between  the  pasture  and  the  cornfield,  dden- 
dant'8  cattle  broke  over  onto  plaintiff's  land  and  destroyed 
his  corn. 

There  was  a  hearing  before  a  jury  and  a  verdict  far  the 
plaintiff.  Judgment  being  entered  upon  the  verdict,  defen- 
dant appeals.  The  theory  of  the  defendant  is,  as  we  gather 
it,  that,  conceding  he  made  an  agreement  with  plaintiffs 
landlord  substantially  as  claimed  by  the  plaintiff,  the  agree- 
ment was  purely  i)ersonal  between  him  and  McCloud,  and 
McCloud  alone  can  maintain  an  action  for  its  breach;  that 
plaintiff  cannot  recover  damages  for  the  breach  of  an  agree- 
ment to  which  he  was  not  a  party.  Second,  that,  the  agree- 
ment not  being  made  in  conformity  with  the  statute,  it  was 
only  binding  on  the  immediate  parties  to  the  agreement, 
and  that  the  breach  thereof  furnished  no  basis  for  any  action 
to  one  who  is  not  a  party  to  the  agreement;  that  the  dntj' 
to  maintain  the  fence  rested  in  contract;  that  the  duty  cre- 
ated by  the  contract  was  to  IVPcCloud,  and  not  to  the  plain- 
tiff; that,  therefore,  there  was  no  duty  owing  to  plaintiff  for 
a  breach  of  which  action  will  lie,  though  the  plaintiff  may 
have  suffered  from  the  breach. 

It  would  not  be  contended  that,  if  McCloud  were  occupy- 
ing the  laud  and  defendant  failed  to  keep  up  his  portion  of 
the  fence,  and  the  same  conditions  existed  as  are  here,  the 
defendant  would  not  have  to  res]>ond  in  damages  to  McCloud. 
But  it  is  contended  that  this  contract  was  a  personal  con- 
tract between  McCloud  and  the  defendant;  that  the  plain 
tiff  has  neither  pleaded  nor  proven  that  it  was  adopted  or 
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acquiesced  in  as  a  contract  binding  between  him  and  the 
defendant.  The  thought  urged  is  that,  before  there  can  be 
liabilitj  for  a  breach  of  a  contract,  the  obligation  of  the  con- 
tract must  run  to  the  party  complaining,  and  there  must  be 
mutuality  of  obligation ;  that  the  plaintiff  had  never  under- 
taken to  maintain,  nor  done' anything  to  maintain,  the  east 
half  of  this  division  fence;  nor  had  the  defendant,  in  consid 
eration  of  any  agreement  or  conduct  on  the  part  of  the  plain- 
tiff, aj»sumed  the  burden  to  the  plaintiff  of  keeping  the  west 
half  in  condition:  and  it  is  contended  that,  until  there  is 
either  acquiescence  in  the  original  contract  made  between 
McCloud  and  the  defendant,  or  a  new  contract,  by  which 
both  this  plaintiff  and  the  defendant  become  bound,  there  is 
no  contract,  enforcible  by  either,  touching  the  maintenance 
of  a  line  fence;  that,  there  being  no  contract,  one  was  as 
much  bound  as  the  other  to  keep  the  whole  line  in  repair,  and 
neither  can  complain  of  the  other  because  any  portion  of  the 
line  fence  is  out  of  repair:  and  it  is  contended  that  the 
plaintiff  must  pletid  either  this  new  contract  between  himself 
and  the  defendant  for  the  maintenance  of  the  partition  fence, 
or  he  must  plead  that  each  party  had  acxjuiesced  in  the  or- 
iginal contract,  and  become  bound  by  its  terms.  The  plain- 
tiff pleaded  simply  the  contract  between  his  landlord  and  the 
defendant,  the  breach  of  that  contract,  and  tlie  damages  re- 
sulting therefrom.  Defendant  and  McCloud  made  a  contract 
as  between  themselves,  and  each  became  bound  to  maintain 
a  fence  upon  a  portion  of  the  line  between  their  properties. 
Each  bound  himself  to  maintain  a  portion  of  that  line:  Mc- 
(;loud,  the  east  half,  and  defendant,  the  west  half.  McCloud 
built  his  portion  of  the  fence,  and  then  placed  plaintiff  in 
possession,  under  a  lease  by  which  plaintiff  was  to  pay  as 
rental  a  portion  of  the  crop  raised  upon  the  land.  Defendant 
failed  to  build  or  maintain  his  portion  of  the  fence,  and  the 
crop  which  plaintiff  attempted  to  raise  upon  the  leased  prem- 
ises was  destroyed  by  defendant's  cattle.    It  appears  that 
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plaintiff  called  defendant's  attention  to  the  fact  that  the 
fence  was  insufficient,  and' that  his  cattle  were  trespaMing 
on  plaintiff's  land  and  destroying  his  crops;  that  the  defen- 
dant promised  to  repair  the  same,  saying  that  he  had  the 
posts  and  wires  ready,  bnt  was  nnable  to  secure  time  from 
his  own  work  to  discharge  the  duty  which  he  had  assoined 
under  his  contract  with  Mc(/Ioud. 

It  is  true,  under  the  decisions  of  this  court,  that  an  oral 
contract,  such  as  we  have  here,  is  not  binding  upon  third  per- 
sons who  obtain  rights  in  the  property  without  notice  of  the 
contract.  The  statute  provides  that  the  contract  shonld  be 
in  writing,  and  recorded  like  instruments  affecting  real 
estate.  The  recording  is  only  for  the  purpose  of  giving 
notice  of  the  fact  that  such  an  agreement  has  been  made. 
Where  the  parties  to  be  affected  by  the  agreement  have  ac- 
tual notice  of  the  agreement  (and  surely  Laubach  knew  of 
his  agreement  with  McCloud),  the  contract  becomes  just  as 
effectual  between  the  parties  as  if  it  were  reduced  to  writing 
and  re<*orded.  Ro  it  follows  that  this  contract  wJis  binding 
l>etween  defendant  and  McOloud,  though  not  in  writing,  and 
though  not  recorded ;  and  this  is  tnie  when  the  parties  have 
acted  upon  the  agreement,  or  where  one  of  the  parties  has 
performed  his  part  of  the  agreement,  with  the  knowledge 
and  consent  of  the  other.  We  have,  therefore,  a  situation 
where  this  contract  between  McOloud  and  defendant  is  ^^^ 
ing  upon  both  McOloud  and  defendant,  though  not  executed 
in  accordance  with  the  requirements  of  the  statute. 

The  question  here  is,  Oan  the  plaintiff,  as  tenant  of  Mc- 
( Moud,  avail  himself  of  this  contract,  and  hold  the  defendant 
to  its  performance?  The  question  ik,  Oan  the  plaintiff,  ten 
ant  in   possession,  hold   the  defendant   liable   for  injuries 

which  he  has  received  from   the  failure  of 
2.  Contracts:         defendant  to  pei-form  his  contractual  datr. 

rights  ac-  ' 

?hirS*^raon8.     '^  appearing  that  the  landlord,  McCloud,  has 

freely  performed  on  his  part,  and  that  the 
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defendant  has  reoeivecl,  and  \h  receiving,  the  benefits  of  such 
performance? 

Actions  for  negligence  may  arise  out  of  the  breach  of 
some  duty  which  the  one  sought  to  be  held  owes  to  the  one 
injured.  It  presupposes  a  duty  to  do  or  not  to  do  a  particu- 
lar thing  which,  done  or  omitted,  results  in  injury  to  the 
person  to  whom  the  duty  ran.  As  soon  as  the  defendant 
made  his  contract  with  M'cCloud,  a  duty  arose  on  his  part  to 
maintain  the  west  half  of  this  fence.  This  is  a  duty  he  as- 
sumed for  the  benefit  of  the  occupiers  and  cultivators  of  the 
land.  Partition  fences  are  erected  and  maintained,  not  only 
as  visible  monuments  dividing  the  holdings,  but  for  the  pro- 
tection of  adjoining  occupiers  from  trespass  and  injury 
from  nomadic  animals.  An  agreement  to  build  such  a  fence 
is  an  agreement  to  protect  against  trespassing  animals.  One 
who  desii-es  to  protect  himself  against  such  contingency  may, 
without  the  consent  of  his  neighbor,  erect  a  partition  fence 
upon  the  line  between  his  proi)erty  and  his  neighbor's,  or  ho 
may  divide  the  obligation  with  his  neighbor,  and  agree  to 
maintain  n  portion,  and  his  neighbor  a  portion.  This  agree- 
ment when  properly  made,  casts  upon  each  the  burden  of 
protecting  the  other  from  injury  from  trespassing  animals, 
over  that  part  of  the  line  against  whi(  h  he  has  assumed  to 
afford  protection.  Sei^tion  2H55  of  the  (}ode  of  1897  pro- 
vides: 

"The  respective  owners  of  adjoining  tracts  of  land, 
*  *  *  from  which  each  derives  any  revenue  or  benefit,  shall 
be  compelled  to  erect  and  maintain  partition  fences,  or  con- 
tribute thereto,  and  keep  the  same  in  good  repair  throughout 
the  year." 

Code  Section  2356  provides : 

"The  fefnce  viewers  shall  have  power  to  determine  any 
controversy  arising  under  this  chapter." 

And  it  is  further  provided  that,  upon  the  giving  of  no- 
tice, and  the  fixing  of  a  time  and  place,  the  fence  viewers 
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shall  meef,  and  determine  by  written  order  the  obligatioiw, 
rights,  and  duties  of  the  respective  parties  in  sucA  matter, 
and  assign  to  each  owner  the  part  which  he  shall  erect,  main- 
tain, rebuild,  etc.  It  will  be  noticed  that  this  statute  relates 
to  controversies  arising.  The  fence  viewers  are  a  body  cre- 
ated by  statute  to  determine  sucb  controversies  arising  be- 
tween landowners.  Section  2357  provides  the  method  to  be 
pursued  in  cose  one  landowner  desires  to  erect  a  partition 
fence  when  the  owner  of  the  adjoining  land  is  not  liable  to 
contribute  thereto.  '  In  such  case,  the  fence  viewers  may  as- 
sign to  each  owner  the  part  which  he  shall  erect  and  main- 
tain, by  pursuing  the  methods  prescribed  in  the  preceding 
section.  Thereafter,  the  adjoining  owner  shall  not  be  re- 
quired to  contribute  to  the  expense  of  the  erection  and  main- 
tenance of  the  fence,  until  be  becomes  liable  so  to  do:  that 
is,  when  he  desires  to  use  the  portion  of  the  fence  for  pu^ 
poses  of  pasturage,  or  otherwise,  for  revenue. 

We  find  from  this  record,  therefore,  that  the  defendant 
obligated  himself  to  keep  up  this  west  half  of  this  partition 
fence;  that  he  failed  to  do  this;  that,  after  plaintiff  took 
possession,  he  I'ecoguissed  his  obligation  and  promised  to  per- 
form,  and  excused  delay  in  ()erform]ng  by  saying  that  he  was 
pressed  for  time.  It  appeal's  that  he  had  procured,  or,  at 
leajrt,  said  he  had  procured,  the  material  with  which  to  carry 
■  out  the  contract.  The  injury  to  the  plaintiflf  is  directly 
traceable  to  his  failure  to  perform.  When  the  plaintiff  took 
possession  of  this  land,  as  tenant  under  McCloud,  the  duty 
of  protection  under  the  contract  passed  to  the  plaintiff.  The 
failure  to  afford  him  the  protection  to  which  plaintiff  was 
entitled  under  the  contract  with  McCloud,  is  the  basis  of 
defendant's  liability.  The  injury  to  the  plaintiff  is  directly 
traceable  to  the  bi'each  of  duty  to  protect  the  land  rented 
to  the  plaintiff,  from  trespassing  animals.  The  purpose  of 
the  fence  was  to  afford  protection  from  trespassing  ov«r  the 
west  half  of  this  line.    The  agreement  to  .make  the  fence  in- 
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volved  in  it  an  agreement  to  afford  protection.  In  order  to 
create  liability,  it  is  not  necessary  always  that  the  breached 
duty  rest  in  contract  made  directly  with  the  injured  party. 
It  may  be  a  breach  of  a  duty  made  for  his  benefit,  as  well  as 
directly  with  him.  It  is  the  breach  of  the  duty  created  by  the 
contract  that  creates  the  liability.  It  may  be  a  breach  of  a 
legal  duty,  a  breach  of  a  contractual  duty,  or  a  duty  im- 
plied from  the  relationship  of  the  parties.  Here,  it  had  its 
inception  in  the  contract  made  with  McCIoud.  When  plain- 
tiflf  received  the  land  from  McCloud,  it  came  to  him  with  such 
protection  as  the  contract  with  McCloud  afforded ;  and  it 
was  the  failure  of  the  defendant  to  give  him  this  protection 
that  brought  about  the  injury  complained  of.  Defendant 
i*ecognized  his  duty  and  his  obligation  in  his  dealing  with  the 
plaintiff.  He  gave  the  plaintiff  to  understand  that  he  not 
only  recognized,  but  would  perform,  the  obligation.  He  is 
not  in  a  position  now  to  say  that  the  obligation  was  not 
binding  upon  him. 

Section  2313  of  the  Code  of  1897  provides,  in  substance, 
that  an  owner  of  land  from  which  animals  escape  shall  be 
liable  for  all  damages  which  the  animals.do,  if  they  escape  in 

consequence  of  his  neglect  to  maintain  his 

a.  FnrcBs:  basis    part  of  the  line  partition  fence.    He  is  not 
of  Uftbiiitj  for 
damages.  liable,  however,  on  account  of  the  absence 

of  a  lawful  partition  fence,  if  no  portion  of 

the  fence  has  been  assigned  to  him  to  keep  in  repair,  either 

by  the  fence  viewers  or  by  agreement  with  the  parties.  From 

this  it  is  evident  that,  if  there  is  an  agreement  to  build  any 

portion  of  the  fence,  he  is  liable  for  trespass  across  the  line 

which  he  has  agreed  to  protect.    As  throwing  light  upon  the 

matter  here  under  consideration,  we  call  attention  to  two  of 

our  recent  cases :  De  Mers  v.  Roh/in,  126  Iowa  488;  Nelson  v. 

Wilson,  157  Iowa  80. 

It  is  urged  upon  our  attention  that  the  plaintiff  did  not 

plead  any  ratification  or  acquiescence  in  the  contract  relied 
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upon.  The  contract  between  McCloud  and  the  defendant 
was  one  that  both  parties  w^ere  competent  to  make.  It  was 
a  valid  contract.  It  needed  neither  ratification  nor  acqui- 
escence to  make  it  effectual  as  a  contract.  PlaintiflTs  rights 
rest  on  this  contract,  ani  grow'  out  of  his  relationship  to  the 
subject-matter  of  the  contract,  as  hereinbefore  explained. 

Some  complaint  is  made  of  the  instructions  given  by  the 
court;  but,  in  our  view  of  the  case,  they  w^ere  in  no  sense 
])rejudicial  to  any  rights  of  the  defendant. 

We  think  the  judgment  of  the  court  is  right,  and  it  is 
— Affirmed. 

Preston,  C.  J.,  Wbavrr  and  Stevens,  JJ.,  concur. 


John  F.  Mikota,  Administrator,  Appellant,  v.  Sisters  or. 
Mercy  and  Mercy  Hospital,  Appellees. 

MASTEB  AND  SEBVAMT:  LiabUity  to  Third  Persons— €liaxitaUe 
Institutions.  A  charitable  institution  which  is  conducted  solely 
for  philanthropic  and  benevolent  purposes  is  not  liatile  for  the 
negligence  of  its, servants  in  adwdnisterinff  the  charity— ^oi 
even  to  one  who  pays  for  the  charitable  services  rendered  by  the 
institution,  to  him.  Whether  such  an  institution  may  be  held 
liable  for  negligently  employing  an  incompetent  servant,  with 
consequent  damages  by  reason  of  the  incompetency  of  the  sen- 
ant,  qudere. 

Appeal  from  Limi  District  Court. — *Tohn  T.  Moffix,  Judge. 

June  27,  1918. 

Action  to  recover  damages  from  a  charitable  institution 
for  injuries  received  through  the  negligence  of  defendant's 
employees.  Petition  dismissed.  Plaintiff  appeals. — Affirmed^ 

R.  *V.  Milner  and  CJms,  L.  Benesh,  for  appellant. 

Hughes^,  SutJwrland  d  Taylory  for  appellees. 
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Gaynor,  J. — This  action  is  brought  to  recover  damages 
for  personal  injuries  resulting  in  death.  The  petition  al- 
leges: That  the  defendants  are  incorporated  under  the  laws 
of  Iowa  relating  to  corporations  other  than  for  pecuniary 
profits;  that  their  principal  place  of  business  is  at  Cedar 
Rapids,  Iowa ;  that  they  are  engaged  in  operating  a  hospital ; 
that  the  building  is  a  large  four-story  building,  with  a  num- 
ber of  rooms  furnished  for  the  accommodation  of  the  sick  and 
disabled ;  that  in  the  building  the  sick  and  disabled  are  re- 
ceived and  cared  for,  and  medical  aid  and  treatment  fur- 
nished ;  that  the  building  was  erected  and  the  hospital  equip- 
l)edby  donations  and  voluntary  contributions,  made  by  per- 
sons interested  in  hospital  work;  that,  though  a  corpora- 
tion, they  issued  no  stock  and  received  no  funds  from  the  sale 
of  capital  stock,  and  are  without  provision  for  paying  divi- 
dends ;  that,  in  their  business  of  conducting  a  hospital,  they 
receive  and  care  for  persons  who  are  able  and  persons  who 
are  unable  to  make  payment  for  the  care  and  services  ren- 
dered ;  that  they  receive  and  care  for  charitable  cases,  and 
do  not  tui-n  away  any  persons  who  require  care,  treatment, 
and  nursing;  that  they  receive  some  patients  at  a  stated, 
fixed,  or  agreed  compensation,  and  have  a  i-egular  schedule 
of  prices  for  such  persons;  that  a  number  of  their  patrons 
are  of  that  class;  that  these  patrons  agree  in  advance  to  pay 
for  hospital  service;  that  the  sums  so  received  are  used  in 
paying  the  expenses  and  costs  of  running  the  hospital;  that 
the  defendants  are  supported  by  and  pay  all  their  expenses 
and  the  costs  of  running  the  hospital  from  money  so  received, 
together  with  such  benevolent'  gifts  and  donations  as  they 
are  able  to  obtain  by  solicitation  or  from  voluntary  dona- 
tions; that  this  is  the  only  means  they  have  of  support. 

On  the  9th  day  of  August,  1913,  plaintiff's  intestate, 
Clarence  K.  Mikota,  was  ill  with  typhoid  fever,  and  was 
conveyed  to  this  hospital  for  care  and  treatment.  He  was 
taken  to  the  fourth  floor,  and  placed  in  a  room  in  the  care 
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of  nurses.  While  sufltering  from  delirium,  resulting  from 
the  disease,  he  jumped  from  the  window  and  was  killed.  The 
plaintiff,  as  administrator,  brings  this  action  to  reoo?6r  for 
his  death. 

The  action  is  brought  in  three  counts.  The  first  count 
alleges  the  facts  above,  and  says  that  there  was  an  expresB 
oral  agreement  that  the  intestate  should  pay  f  15  a  week,  and 
should  receive  therefor  proper  and  efficient  care,  attention, 
and  treatment;  that  it  was  under  this  contract  that  the  de- 
ceased entered  this  hospital  as  a  patient;  that  the  defendant 
violated  its  contract  in  this :  that  it  failed  to  give  the  intes- 
tate faithful,  proper,  efficient  care  and  attention,  but,  on  the 
contrary,  left  him  alone  in  a  room  on  the  fourth  floor,  with- 
out attendants  and  failed  properly  to  care  and  guard  him; 
that,  while  in  a  delirious  condition,  and  while  left  alone  and 
unguarded,  he  jumped  from  the  window  of  the  room,  fell  to 
the  ground,  and  was  killed;  that  the  windows  of  the  room 
were  improperly,  inefficiently,  and  carelessly  left  unguarded, 
without  bars  or  obstructions. 

The  second  count,  after  allying  all  the  facts  above,  ex 
cept  the  express  agreement,  says  that  there  was  an  implied 
agreement,  and  that  this  was  violated. 

The  third  count  is  based  on  tort.  After  alleging  the 
facts  above  set  out,  it  says  that  the  officers,  agents,  and  at- 
tendants of  the  hospital,  knowing  that  deceased  was  likely 
to  be  seized  with  delusions  and  delirium,  received  and  placed 
him  in  a  room  on  the  fourth  floor,  without  bars  on  the  win- 
dows, and  left  him  there  alone,  or  in  charge  of  incompetent 
attendants  and  nurses ;  and  that  his  death  was  due  to  their 
negligence. 

The  fourth  count  we  need  not  consider  at  this  time 

The  defendant  demurred  to  all  the  counts  of  the  peti- 
tion  on  the  ground  that  the  defendant  is  not  liable  for  the 
acts  of  its  agents  and  servants  and  employees,  though  negli* 
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gently  done.    This  demurrer  was  sustained,  and  plaintiff's 
petition  dismissed.    From  this,  plaintiff  appeals. 

In  argument,  appellant  claims  that  Ck)unt  1  chaises  a 
breach  of  a  duty  arising  out  of  an  express  oral  contract; 
that  Count  2  charges  a  breach  of  an  implied  duty  to  give  the 
deceased  proper  care  and  treatment;  that  Count  3  rests  in 
tort,  and  charges  negligence  based  on  a  violation  of  an  ex- 
pi^ss  or  implied  contractual  duty. 

The  only  error  assigned  is  that  the  court  erred  in  sus- 
taining the  demurrer. 

There  is  a  great  diversity  of  opinion  among  the  courts 
on  the  question  of  the  liability  of  a  charitable  institution 
to  respond  in  damages  for  negligence.    Some  courts  hold  it 
is  not  liable  at  all  for  negligence.    Other  courts  hold  that, 
though  liable  to  others,  it  is  not  liable  to  a  patient  received 
for  treatment,  when  the  injury  resulted  from  the  negligence 
of  employees  and  servants.    Some  courts  hold  that,  though 
not  liable  at  all  for  the  n^ligence  of  its  servants  or  em- 
ployees, it  is  liable  for  injuries  traceable  to  some  negligence 
on  the  part  of  the  corporation  itself, — ^a  failure  to  discharge 
pome  duty  that  cannot  be  del^ated  to  servants  to  perform. 
Thus,  an  exception  is  made  where  the  liability  is  traceable, 
not  to  the  n^ligence  of  servants,  but  to  the  negligence  of 
the  defendant  in  employing  incompetent  servants.     Even 
where  liability  ha«  been  found,  the  courts  have  based  their 
holdings  upon  entirely  different  reasoning.    Some  say  there 
is  no  liability  because  trust  funds  cannot  be  diverted  from 
trust  purposes  to  the  satisfaction  of  claims  for  negligence. 
Other  courts  repudiate  this  doctrine  that  the  funds  are  in 
the  nature  of  trust  funds  and  cannot  be  diverted  from  their 
purpose,  and  hold  such  an  institution  liable  to  a  stranger 
or  a  servant  for  negligence,  though  not  liable  to  a  patient 
received  in  the  institution  for  treatment,  basing  nonliability 
to  a  patient  on  the  theory  of  an  implied  contract  not  to  hold 
the  institution  liable  for  the  manner  of  the  treatment  by  its 
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servants.  In  some  cases,  they  have  been  exempted  from 
liability  because  the}'  are  considered  agencies  of  the  govern- 
ment. We  think  the  great  weight  of  authorit}"  is  to  the  ef- 
fect that  an  institution  of  this  kind  is  exempted  from  lia- 
bility to  one  who  comes  to  it  and  accepts  the  benefits  of  its 
charity, — to  a  patient  received  for  treatment, — so  far  as 
liability  is  predicated  on  the  negligence  of  its  servants  in 
administering  the  charity. 

In  Jensen  v.  Maine  E.  d  E.  Inf.,  107  Me.  408  (78  Atl. 
898),  it  was  said: 

"A  charitable  institution,  supported  by  private  and 
public  funds,  is  not  liable  for  its  servants^  torts." 

In  this  case,  the  defendant  was  charged  with  negligence 
in  that  its  servant  carelessly  allowed  the  plaintiff's  dece- 
dent, while  an  inmate  of  the  infirmary,  to  evade  the  supervi- 
sion of  her  attendants  and  fall  through  a  window  to  the 
sidewalk.  The  accident  resulted  in  fatal  injury.  She  was 
ill  with  a  fever.    In  that  case,  it  was  said : 

"No  principle  of  law  seems  to  be  better  established,  botb 
up<m  reason  and  authority,  than  that  which  declares  tbai 
a  purely  charitable  institution,  supported  by  funds  furnished 
by  private  and  public  charity,  cannot  he  made  liable  in  dam- 
ages for  the  negligent  acts  of  its  servants." 

It  was  further  held  that  the  fact  that  the  institution 
charged  a  compensation  for  the  use  of  its  rooms  to  those  who 
were  able  to  pay,  did  not  cause  it  to  lose  any  of  the  essential 
attributes  of  a  charitable  institution ;  and  the  court  quoted 
with  approval  from  McDonald  r,  Massachusetts  Gen.  Eo^h 
120  Mass.  482  (21  Am.  Rep.  529),  as  follows: 

"The  corporation  has  no  capital  stock,  no  provision  for 
making  dividends  or  profits;  and  whatever  it  may  receive 
from  any  source,  it  holds  in  trust,  to  be  devot.e<i  to  theobjert 
of  sustaining  the  hospital  and  increasing  its  benefit  to  the 
public,  by  extending  or  improving  its  accommodations  and 
diminishing  its  expenses.     Its  funds  are  derived  mainlj 
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from  public  and  private  charity;  its  affairs  are  conducted  for 
a  great  public  purpose,  that  of  administering  to  the  com- 
fort of  the  sick,  without  any  expectation,  on  the  part  of  those 
immediateh'  inter^ted  in  the  corporation,  of  receiving  any 
compensation  which  will  inure  to  tlieir  own  benefit." 

The  same  doctrine  is  announced  in  Qahle  v.  Sisters  of  St. 
Francis,  227  Pa.  254  (7.">  Atl.  1087).  In  this  case,  the  plain- 
tiff, a  young  wom^n,  was  admitted  into  the  hospital  as  a 
pay  patient,  and  came  there  for  the  purpose  of  having  a  sur- 
gical operation  performed  by  a  surgeon  of  her  own  choice. 
While  she  was  undergoing  the  o{)eration,  one  of  the  hospital 
nurees  i>repared  her  be<l,  the  bed  to  be  occupied  by  her  on 
her  return  from  the  operating  room.  For  the  pur]>OHe  of 
warming  the  bed  for  the  patient,  bottles  containing  hot 
water  were  placed  in  the  bed.  Upon  tlie  patient's  return 
from  the  operating  room,  another  nurse,  who  had  assisted 
in  the  patient's  return,  removed  the  water  bottles,  so  as  to 
properly  i)lace  the  patient  in  the  bed,  and  then  restored  them 
to  their  proper  phice  beside  the  bmly.  The  patient  was  un- 
conscious at  the  time.  Hot  water  escaped  from  one  of  the 
bottles,  and  caused  her  serious  injury.  To  recover  for  these 
injuries,  she  brought  an  action.  The  court  said,  referring  to 
the  hospital : 

"It  was  founded  4ind  erected  out  of  fujids  bequeathed 
the  corporation  to  that  end,  and  it  is  maintained  by  charit- 
able donations,  appropriations  made  by  the  state,  and  pay 
received  from  such  patients  as  demand  and  are  accommo- 
dated with  rooms  separate  from  the  general  ward.  ♦  ♦  ♦ 
Admission  to  the  hospital  is  denied  no  one  on  grounds  of  re- 
ligious faith  or  because  of  inability  to  pay.  The  coi-poration 
is  under  the  management  or  control  of  a  board  of  managers. 
It  has  no  corporate  stock;  it  can  declare  no  dividends;  and 
itH  entire  income  is  employed  to  maintain  and  enlarge,  as 
it  is  able,  its  capacity  for  gratuitous,  beneficent  service  to  the 
public.    The  fact  that  it  i-eceivea  j)ay  for  a  certain  class  of 
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patients  detracts  nothing  from  its  character  as  a  purelj 
charitable  institution." 

In  the  discussion  of  this  case,  it  develops  that  the  plain- 
tiff was  a  pay  patient.    The  court  said : 

"It  is  wholly  immaterial  that  the  patient  who  here  com- 
plains of  injury  was  admitted  as  a  pay  patient." 

The  court  further  said,  in  disposing  of  the  argument 
based  upon  that  fact : 

"The  argument  overlooks  the  fact  that  every  dollar  re- 
ceived by  the  defendant  corporation,  from  whatever  source, 
is  stamped  with  the  impress  of  charity.  For  what  did  these 
plaintiffs  pay  ?  For  accommodations  which  the  hospital  was 
enabled  to  provide  through  the  use  of  money  charitably 
donated  to  it.  The  room,  the  bed,  the  furnishings,  and  con 
veniences  for  which  the  plaintiff  jxaid  are  all  of  them  the 
direct  and  immediate  product  of  the  voluntary  donations  it 
received.  It  follows  that  the  money  that  the  hospital  re- 
ceived from  its  pay  patients  is  as  strictly  the  increment  of 
the  charitable  donations  it  has  received  as  would  be  the  in- 
terest on  the  money  given  it,  if  invested  on  loan." 

It  was  held  that  the  defendant  was  not  liable. 

In  Thornton  v.  Franklin  Squa/ie  House,  200  Mass.  463 
(86  N.  E.  909),  the  defendant  was  a  chai'itable  corporation. 
The  plaintiff,  an  inmate,  was  injured  by  the  falling  of  a  ftw 
escape  on  the  premises.  The  court  held  that,  if  the  injnrj 
is  caused  by  the  n^ligence  of  servants,  or  agents  properly 
selected,  the  defendant  is  not  liable  for  their  torts. 

When  we  have  a  proper  conception  of  the  object  of  these 
institutions, — that  they  ar^  created  for  the  purpose  of  ad 
ministering  charity,  and  not  for  profit, — ^we  can  well  under- 
stand the  basis  on  which  courts  have  reached  the  conclusion 
that  they  are  not  liable  to  those  who  come  to  receive  their 
benefactions,  for  the  negligence  or  torts  of  their  servants  to 
whom  the  distribution  of  the  benefaotion  is  oommltted. 

As  bearing  upon  the  question  here  under  consideration, 
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see  Fordycc  v,  Woman^s  C.  N.  L.  Assn.,  79  Ark.  550  (96  S. 
W.  155) ;  also  Btnice  v.  Central  M.  E.  Church,  147  Mich.  230 
(110  N.  W.  951),  in  which  it  was  charged  that  injury  re- 
sulted from  the  negligence  of  the  defendant  in  furnishing  a 
defective  scaffolding,  on  which  plaintiff  was  required  to 
work.  There  was  a  demurrer  to  the  complaint,  on  the 
ground  that  the  defendant  was  not  liable  for  negligence  or 
default  of  any  agent  or  servant  having  the  care  and  custody 
of  the  property;  and  this  demurrer  was  sustained.  It  will 
be  noted  that  the  injured  party  was  not  a  patient  in  the 
hospital.  Justice  Carpenter,  speaking  for  the  court,  sought 
to  diflPerentiate  those  cases  in  which  the  party  was  receiving 
the  benefit  of  the  charity  from  those  cases  in  which  the  in- 
jured party  was  not,  and  said ; 

"The  ground  upon  which  liability  is  denied  in  nearly 
all  ♦  •  *  cases  is  that  stated  in  the  Dowries  case  (101  Mich. 
555,  25  L.KA.[O.S.]  602),  viz.,  that  it  would  thwart  the  pur- 
poses of  the  trust ;  .that  is,  it  would  oppose  the  will  of  the 
founder  of  the  trust  to  pay  from  the  trust  funds  damages 
caused  by  an  agent*s  tort.  It  is  entirely  logical  to  say  that 
this  will  must  be  recognized  by  beneficiaries  of  the  trust. 
It  may  justly  be  said  that  the  benefit  of  the  trust  is  ex- 
tended to  them  and  accepted  by  them  upon  the  implied  con- 
dition that  they  shall  recognize  that  will.  By  becoming 
beneficiaries,  they  agree  to  recognize  it." 

In  the  Bnicc  case,  the  defendant  was  held  liable,  though 
the  court  recognized  exemptions  in  favor  of  the  institution 
for  injuries  resulting  to  patients  through  the  negligence  of 
servants.  The  thought  is  that,  by  becoming  beneficiaries, 
they  agree  to  recognize  the  fact  that  the  funds  have  been 
donated,  to  be  used  only  for  charitable  purposes.  The  the- 
ory is  that  the  law  implies  an  intention,  on  the  part  of  the 
donors  of  charitable  funds,  that  surh  funds  shall  only  be 
used  for  charitable  purposes,  and  not  diverted  from  that  pur- 
pose; that  the  party  who  receives  l)enefit8  from  the  charity 
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acquiesces  in  the  intention,  and  consents  that  the  fund  used 
in  administering  the  charity  shall  not  be  diverted  from  that 
purpose,  even  to  the  satisfaction  of  claims  based  upon  the 
tortious  acts  of  the  seiTants  charged  with  the  administration 
of  the  fund.  So  the  courts  differentiate  between  an  outsider 
and  one  who  is  receiving  the  benefits  of  the  charity.  AH 
the  chiirities  must  be  administered  through  human  instrn- 
mentality,  and  these  are  simply  the  agencies  employed  in 
the  distribution  of  the  chainty;  and  he  who  accepts  the  char- 
ity through  the  instrumentalities  employed,  cannot  complain 
of  the  nmnner  of  distribution,  though  in  it  he  rei^eives  a 
hurt. 

In  Poirvi'H  r.  }faJ<Marhuifetts  Horn.  Hosp.,  47  C\  i\  A. 
122  (KM)  Fed.  21)4,  ().5  L.  K.  A.  .372),  it  was  said: 

"That  a  man  is  sometimes  deemed  to  assume  a  risk  of 
negligence,  so  that  he  cannot  sue  for  damages  cause<l  by  the 
negligence,  is  familiar  law.  Such  is  the  case  of  comnioft  em- 
ployment, and  such  are  the  cases  of  athletic  sports  and  the 
like.  *  ♦  ♦  Such  is  the  case  at  bar.  One  who  accepts  the  beue^ 
fit  either  of  a  public  or  private  charity  entera  into  a  relation 
which  exempts  his  benefactor  from  liability  for  the  negli- 
gence of  his  servants  in  administering  the  charity;  at  any 
rate,  if  the  benefactor  has  used  due  cai-e  in  selecting:  tho?8e 
servants.  To  paraphrase  the  illustration  put  by  the  lejinie*! 
judge  before  whom  this  case  was  tried,  it  would  be  intolera- 
ble that  a  good  Samaritan,  who  takes  to  his  home  a  woundetl 
stranger  for  surgical  care,  should  be  held  personally  liable 
for  the  negligence  of  his  servant  in  caring  for  that  stranger, 

*  *  *  If,  in  their  dealings  with  their  property  appropriate*! 
to  charity,  they  create  a  nuisance,  by  themselves  or  by  their 
servants,  ♦  ♦  ♦  there  are  strong  reasons  for  holding  them 
liable  to  outsiders,  like  any  other  individual  or  corpoi-ation. 

*  *  *  But  if  a  sufferino:  man  avails  himself  of  their  charitr. 
ho  takes  the  risks  of  malpractice,  if  their  charitable  agents 
have  been  carefullv  selected." 
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See,  also,  Ta/ylor  v.  Froteattmt  Hosp.  Assn.,  85  Ohio  St. 
90  (96  N.  E.  1089). 

From  an  examination  of  the  authorities,  we  think  the 
courts  are  practically  agreed — at  least  the  weight  of  author- 

m 

My  tends  to  support  the  hpldiug — that  a  charitable  institu- 
tion is  not  responsible,  to  those  who  avail  themselves  of  its 
benefits,  for  injury  sustained  through  the  negligence  or  torts 
of  its  managers,  agents,  and  servants ;  and  this  on  the  theory 
so  well  stated  by  Justice  Lowell  in  the  Powei^s  case,  supra. 
For  late  cases,  see  Diuuun  v.  Nebraska  S,  B.  Assn,,  92  Neb. 
162  (137  N.  W.  1120),  in  which  it  is  said: 

**It  is  a  well-established  doctrine  that  a  charitable  insti- 
tution conducting  a  hospital  solely  for  philanthropic  and 
benevolent  purposes  is  not  liable  to  inmates  for  the  n^li- 
gaice  of  nurses." 

See,  also,  Hearns  t?.  Waterhury  Hosp,,  6(>  Conn.  98  (33 
Atl.  .595),  in  which  the  authorities  generally  ai-e  reviewed. 
In  this  case,  it  is  said : 

"It  is  enough  that  a  charitable  corporation  like  the  de- 
fendant— whatever  may  be  the  principle  that  controls  its 
liability  for  corporate  neglect  in  the  performance  of  a 
corporate  duty — is  not  liable,  on  the  grounds  of  public  pol- 
icy, for  injuries  caused  by  personal  wrongful  neglect  in 
the  performance  of  his  duty  by  a  sen'ant  whom  it  has 
selected  with  due  ciire;  but  in  such  case,  the  servant  alone 
is  responsible  for  his  own  wrong." 

In  Nicholson  v,  Atchison,  T.  d  8.  F.  Hosp,,  97  Kan.  480 
(155  Pac.  920),  a  suit  by  a  patient  to  recover  for  negligence, 
recovery  was  denied,  on  the  ground  of  public  policy.  See 
ConkUn  v.  John  Eoimrd  Ind.  Home,  224  Mass.  222  (112  N. 
E.  600)  ;  also,  Schloendorff  v,  Societi/  of  N.  F.  Hosp.,  211  N. 
Y.  125  (105  N.  E.  92),  in  which  it  is  said: 

"Certain  principles  of  law  governing  the  rights  and  du- 
ties of  hospitals,  when  maintained  as  charitable  institutions, 
have,  after  much  discussion,  become  no  longer  doubtful.    It 
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is  the  settled  rule  that  such  a  hospital  is  not  liable  for  the 
negligence  of  its  physicians  and  nurses  in  the  treatment  of 
patients  [citing  authorities].  This  exemption  has  been 
placed  upon  two  grounds.  The  first  is  that  of  implied  waiver 
It  is  said  that  one  who  accepts  the  benefits  of  a  charity  en- 
ters into  a  relation  which  exempts  one's  benefactor  from 
liability  for  the  negligence  of  his  servants  in  administering 
the  charity.  •  ♦  *  The  hospital  remains  exempt,  though  the 
patient  makes  some  payment  to  help  defray  the  cost  of 
board  [citing  authority}.  Such  a  payment  is  r^arded  a£ 
a  contribution  to  the  income  of  the  hospital,  to  be  devoted, 
like  its  other  funds,  to  the  maintenance  of  the  charity." 

See  Morrison  v.  Henke,  166  Wis.  166  (160  N.  W.  173), 
in  which  it  is  said : 

"The  authorities  in  this  country  almost  uniformly  hold 
that,  in  the  absence  of  any  negligence  in  their  selection, 
charitable  hospitals  are  not  liable  to  their  patients  for  the 
torts  of  their  employees.'' 

On  the  theory  that  the  defendant  was  not  liable  for  the 
n^ligence  of  the  servants  of  the  defendant  in  this  case,  we 
think  the  demurrer  to  plaintiff's  petition  was  rightly  sus- 
tained. 

It  may  be  contended,  however,  that  the  plaintiff  has 
brought  the  oase  within  the  claimed  exceptions  to  the  gen- 
eral rule,  and  has  alleged  negligence  on  the  part  of  the  cor- 
poration itself.  A  careful  examination  of  the  petition  dis- 
closes that  in  no  place  does  it  affirmatively  apx)ear  that  the 
injury  complained  of  was  caused  or  contributed  to  by  any 
negligent  act  of  the  defendant  in  the  selection  of  servants. 
There  is  no  allegation  that  the  defendant  did  not  use  reason 
able  care  in  the  selection  of  its  servants,  or  that  the  injury 
was  due  to  negligence  in  the  selection  of  servants,  as  diflferen- 
tiated  from  the  negligence  of  the  servants  selected.  When 
the  injury  is  traceable  to  the  negligence  of  the  servant* 
there  is  no  liability.    If  the  case  rested  on  the  negligence  of 
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the  defendant  in  the  selection  of  incompetent  servants,  then 
it  should  appear  affirmatively  that  the  injury  is  traceable  to 
such  negligence.  Even  an  incompetent  servant  may  be  negli- 
genty  and  if  the  injury  is  traceable  to  such  negligence,  and 
not  to  the  incompetency,  then  there  is  no  liability,  under 
the  rule  hereinbefore  stated.  A  fair  interpretation  of  the 
language  used  leads  the  mind  to  the  thought  that  liability  is 
predicated,  not  upon  ineompetency  on  the  part  of  the  ser- 
vant employed,  but  upon  the  negligent  manner  in  whi^Ji 
they,  whether  competent  or  incompetent,  discharged  tbe  duty 
assigned.  Even  though  we  grant  the  execution,  we  do  not 
find  the  case  brought  within  the  exception,  and  the  general 
rule  hereinbefore  stated  must  prevail.  The  demurrer  was, 
therefore,  rightly  sustained,  and  we  affirm  the  action  of  the 
court. — Affirmed. 

Prbston^  C.  J.,  Wbavkr  and  Stbvbns,  JJ.,  concur. 


RoBBRT  T.  Mowbray  et  al.,  Appellees,  v.  Irene  Simons  et  al., 

Appellants.  v 

MORTGAGES:     Assumption  of  Debt — Oonslderation.    An  agreement 

1  by  the  owner  of  mortgage-encumbered  property  to  pay  the 
mortgage  (to  which  he  was  not,  originally,  a  party),  in  order 
(a)  to  secure  the  dismissal  of  a  foreclosure  and  (b)  to  secure 
certain  corrections  in  his  title,  is  supported  by  ample  consider- 
ation, even  though  the  agreement  was  to  pay  the  mortgage  on 
the  very  date  called  for  by  the  mortgage,  but  not  on  the  date 

.  called  for  by  the  note  which  the  mortgage  secured. 

BILLS  AND  KOTES:  Conflict  Between  Note  and  Mortgage  as  to  Bia- 

2  tority.  Date  of  maturity,  as  fixed  in  a  note,  controls  a  conflict- 
ing date  of  maturity  as  fixed  in  a  mortgage  which  secures  the 
note. 

FBINCIPAL  AND  SXTBETY:     Who  are  Principals.    One  who.  on  a 

3  consideration  running  to  himself,  agrees  to  pay  a  note  and 
mortgage  to  which  he  was  not,  originally,  a  party,  is  not  a  mere 
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surety  for  the  original  debtor.     It  follows  that  a  release  of  the 
original  debtor  works  no  release  of  the  new  promisor. 

Appeal  from  Black  Hawk  District  Court, — H.  B.  Boibs, 

Judge. 

June  27,  1918. 

Suit  in  equity  to  foreclose  a  mortgage  upon  real  estate, 
and  against  appeilant  upon  a  contract  by  which  he  assumed 
and  agreed  to  pay  the  mortgage  indebtedness.  Decree  as 
prayed. —  Affit^med. 

■ 

J,  Q.  Mitchell  and  Pauhcn  cf  Woody  for  appellants. 

Edvxirds,  Longley,  Ran8i4yr  d  Smith,  for  appellees. 

Stevens,  J. — Irene  and  John  H.  Simons,  wife  and  hus- 
band, on  March  17,  1914,  executed  and  delivered  a  note  for 
?3,359,  antedated  Noveml)er  25,  1913,  and  payable  March  1, 

1916,  to  plaintiffs.  The  consideration  for 
1.  MoBTOAGEs :  '     this  note,  was  a  part  of  the  purchase  price 

assumption   of  r  r  » 

Jfi^'l*  ^o"®**^^*"-    for  a  tract  of  land.  Payment  of  the  note  was 

secured  by  a  mortgage  on  the  land.  The 
reason  assigned  for  antedating  the  note  was  that  interest 
was  to  commence  on  the  indebtedness  on  November  25, 1913. 
instead  of  on  the  date  on  which  the  note  and  mortgage  were 
executed.  Both  the  note  and  mortgage  provided  that  a 
failure  to  pay  the  interest  when  due  would  cause  the  whole 
indebtedness  to  at  once  become  due  arid  payable.  The  mort- 
gage erroneously  described  the  note  as  of  even  date  therewith. 
Prior  to  November  9,  1914,  Ij.  O.  M^ow  acquired  title  to 
the  land,  and  on  that  date  conveyed  the  same,  by  warrant,* 
deed,  to  Thomas  (i.  Watterson,  appellant  herein,  subject  to 
the  above  mortgage.  The  interest  on  the  note  was  not  paid 
on  November  1,  1914,  and  on  December  8th,  appellees  de 
manded  payment  of  the  full  amount  of  the  indebtedness 
from  the  appellant.    Appellant  lived  some  distance  from  the 
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home  of  appellees,  and,  hi  reply  to  their  demaud  for  payment, 
wrote  them  that,  according  to  the  mortgage,  the  interest 
would  not  become  due  until  March  1,  1915.  Upon  receipt  of 
this  letter,  original  notice  of  suit  to  foreclose  the  mortgage 
was  placed  in  the  hands  of  the'^heriff  for  serrice  upon  ap- 
pellant; but,  before  sei-vice  thereof,  and  on  December  16. 
1914,  the  contract  in  writing  which  forms  the  basis  of  plain- 
tiffs' claim  against  appellant,  was  entered  into  between  the 
I)arties  hereto,  by  which  appellees  agi-eed  to  extend  the  time 
of  payment  to  March  1,  1015,  in  consideration  of  the  as- 
sumption and  agreement  upon  the  part  of  ai)pellant  to  pay 
the  mortgage  indebtedness  on  that  date. 

Subsequently,  appellant  sold  the  land  to  a  purchaser 
who  failed  to  pay  the  note  on  March  1,  1915,  whereupon  suit 
was  brought  upon  the  note,  and  a  decree  of  foreclosure  en- 
tered. Appellant  was  joine<i  as  defendant  in  the  suit,  and 
judgment  wap  demanded  against  him  on  the  contract  for  the 
full  amount  of  the  mortgage  indebtedness.  The  premises 
were  sold  under  special  execution  for  $2,500.  Oeneral  exe- 
cution was  then  issue<l  and  levied  ujwn  certain  reial  estate 
belonging  to  Simons;  but,  before  sale,  the  execution  was  re 
turned,  and  an  agreement  entered  into  between  plaintiff 
and  Simons,  releasing  the  latter  from  further  liability  on 
the  judgment.  Appellant  appeared  in  the  foreclosure  suit 
and  filed  answer,  reciting  the  history  of  the  tKinsaction,  and, 
among  other  defenses,  alleged :  First,  that  the  contract  im- 
posed upon  him  the  liability  of  a  surety  onh^  and  that,  b;y 
the  settlement  with  Simons,  the  principal  debtor,  he  was  re- 
leased from  liability  on  the  contract;  and,  second,  that  the 
contract  was  executed  without  consideration.  As  these  are 
the  principal  defenses  relied  upon,  and  the  only  matters  dis- 
cussed in  argument,  we  will  not  refer  to  other  issues  ten- 
dered. 

T.     ronnsel   for  appellant   does  not  seriously  contend 
that  the  note  did  not  become  due,  according  to  its  terms,  on 
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November  25,  1914,  because  of  the  nonpayment  of  interest; 
but,  as  we  understand  it,  their  position  is  that,  in  the  ab- 
sence of  notice  to  the  contrary,  the  statement  in  the  mort- 
gage that  the  note  was  of  even  date  therewith  is  controlling, 
and,  therefore,  the  suit  to  foreclose  the  mortgage,  in  which 
the  original  notice  was  delivered  to  the  sheriff  for  serrice,  but 
not  served,  was  premature,  and  the  agreement  to  extend  the 
time  of  payment  to  March  1,  1915,  did  not  operate  ha  an 
extension  of  time,  and,  therefore,  the  contract  was  without 
consideration*  In  this  connection,  it  should  be  stated  that 
there  was  an  error  in  the  description  in  the  deed  from  ap- 
pellee to  Simons  and  from  appellant^s  grantor  to  him,  and 
the  contract  provided  for  the  correction  of  these  errors  by 
the  exchange  of  quitclaim  deeds,  which  deeds  were  executed, 
as  agreed.  This  is  also  relied  upon  by  appellees  as  a  con- 
sideration for  the  contract. 

It  has  been  generally  held  by  the  courts  that  the  pro- 
visions of  the  note  and  of  the  mortgage  given  to  secure  the 
payment  thereof,  must  be  construed  together  and  enforced 

■ 

_  ^  accordingly,  where  this  is  possible.    It  ia 

2.   BlliliS  AUD 

flict'betwSn  ^^®^  ^^^  general,  if  not  universal,  holding 
S^gl  m\o^^^^'  ^^^*>  where  there  is  a  conflict  between  the 
maturity.  terms  of  the  note  and  mortgage  as  to  the 

maturity  of  the  former,  its  provisions  must  control.  This 
proceeds  upon  the  theory  that  the  mortgage,  executed  for  the 
purpose  of  securing  the  payment  of  the  note,  is  an  incident 
thereto,  and  not  the  primary  obligation.  Jones  on  Mort- 
gages (7th  Ed.),  Section  351;  State  Boavk  v.  Tioeed^,  8 
Blackf.  (Ind.)  447  (46  Am.  Dec.  486) ;  Ferris  v.  Johnson. 
136  Mich.  227  (98  N.  W.  1014) ;  Kennedy  v.  Oibsony  68  Kan. 
612  (75  Pac.  1044) ;  Oioings  v.  McKenzie,  133  Mo.  323  (33  S. 
W.  802) ;  San  Gabriel,  Valley  Bank  v.  Lake  View  Town  Co., 
4  Cal.  App.  630  (89  Pac.  360). 

It  therefore  follows  that  the  indebtedness,  payment  of 
which  was  secured  by  the  mortgage,  fell  due  on  November 
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21,,  1914,  because  of  the  nonpayment  of  interest ;  and,  if  title 
had  remained  in  the  mortgagor,  it  would  not  be  contended 
that  the  mortgage  could  not  then  be  foreclosed.    Appellant, 
it  is  true^  did  not  assume,  op  agree  to  pay,  the  mortgage  in- 
debtedness, and,  unless  by  the  terms  of  the  contract,  was  not 
personally  liable  for  the  debt ;  but  the  land  was  conveyed  to 
him  subject  thereto.    The  note  was  antedated  by  mutual  ar- 
rangement between  the  maker  and  appellees;  and  while  the 
recitals  in  the  mortgage  may  have  misled  appellant  and 
caused  him  to  default  in  the  payment  of  the  interest,  the' 
note,  nevertheless,  as  between  the  maker  and  the  appellees, 
became  due  according  to  its  terms.    Nothing  appears  in  the 
record  from  which  it  may  be  Inferred  that  the  delivery  of  the 
original  notice' to  the  sheriff  for  service  upon  appellant  was 
not  in  good  faith,  or  that  appellees  did  not  believe  they  had 
a  right  to  foreclose  the  mortgage.    The  commencement  of  a 
suit  to  foreclose  the  mortgage  made  it  necessar^'  for  ap- 
pellant to  incur  the  Expense  of  making  defense  thereto;  and, 
in  the  event  plaintiff  succeeded,  the  land  would  be  sold  under 
special  execution. 

It  may  be  assumed  that  appellant  found  it  inconvenient, 
or  undesiraMe,  to  pay  the  indebtedness,  or  to  contest  the  suit 
to  foreclose  the  mortgage,  and  that  an  extension  of  time  un- 
til March  1,  1915,  was  beneficial  to  him.    It  is  obvious  that 
the  contract  was  executed  for  the  purpose  of  securing  this 
extension,  and  perhaps  also  to  obtain  the  execution  of  a 
quitclaim  deed,  correcting  the  description  in  his  deed  from 
M^ow.    The  conveyance  to  him  was  subject  to  the  mortgage 
for  the  payment  of  which  the  land  was  the  primary  fund. 
By  the  terms  of  the  contract,  he  assumed  and  agreed  to  pay 
the  same  in  consideration  of  an  extension  of  time  therefor 
until  March  1,  1915.    Plaintiffs  agreed  to  forbear  the  fore- 
closure of  the  mortgage,  and  to  extend  the  time  as  provided 
in  the  cx)ntract.    The  most  that  ai)pellant  can  claim  is  that 
there  was  a  fair  controversy  as  to  the  right  of  the  holder  to 

Vol.  18S  lA.— ss 
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foreclose  the  mortgage.  Appellees'  agreement  to  forbear 
further  foreclosure  proceedings  aud  to  extend  the  time  fur- 
nished a  good  consideration  for  the  contract  by  which  appel- 
lant bound  himself  for  the  full  amount  of  the  mortgage  in- 
debtedness. Koofv  t\  Tramely  71  Iowa  132;  Robertson  t. 
United  States  L.  S.  Co,,  164  Iowa  230;  Farrelly  v.  Oadsden, 
110  Iowa  69;  Runkle  d  Fouse  v,  Kettei^ing,  127  Iowa  6; 
Blake  v.  Robinson,  129  Iowa  196;  Oibson  v.  Mclntire,  110 
Iowa  417 ;  First  State  Bank  «;.  Williams,  143  Iowa  177. 

As  illustrating  what  constitutes  a  good  consideration 
for  a  contract,  see  the  following:  Moench  t\  Hotcfer,  137 
Iowa  621;  Adams  r.  Morton,  37  Iowa  255;  Lucy  v.  Price,  2^ 
Iowa  26;  Burke  v.  Dillin,  92  Iowa  557;  Mackin  t\  Dtoyer,Wd 
Mass.  472  (91  N.  E.  893) ;  Snohomish  R,  B.  Co.  v.  Gi'eat 
Northern  R.  Co,,  57  Wash.  693  ( 107  Pac.  848)  ;  Svitton  f. 
Dudley,  193  Pa.  194  (44  Atl.  438) ;  Nicholson  v.  Neary,  77 
Wash.  294  (137  Pac.  492). 

Probably  appellant,  at  the  time,  believed  that  the  value 
of  the  land  justified  the  assumption  of  the  indebtedness. 
Some  evidence  was  offered  to  the  effect  that  he  desired  to 
plat  the  same  into  town  lots,  for  the  purpose  of  sale.  The 
evidence,  however,  was  conflicting  upon  this  point.  In  any 
event,  he  must  have  desired  to  protect  the  land  from  fore- 
closure sale,  and  to 'avoid  litigation.  It  is  evident  that  the 
contract  is  supported  by  a  good  consid^ation. 

II.  Counsel  also  contends  that  the  obligation  assumed 
hy  appellant  was  that  of  a  surety  only.  CkHstner  v.  Brou:nj 
16  Iowa  130,  is  cited  to  sustain  this  contention.    It  is  quite 

apparent  that  the  liaWlity  of  the  defendant 
3.  peincipal        .  in  that  case  was  that  of  a  siiretv ;  but,  in  the 

AND    8UBBTT :  .     t  » 

prtncfpaia.  ^^*^  ^^  ^^^*^  appellant,  tot  a  good  considera- 

tion, assumed  and  agreed  to  pay  the  fnort- 
gage  indebtedness.  He  did  not  intend  or  assume  to  become 
a  surety  only.  He  desired  to  prevent  the  foreclosure  of  tie 
raortgsige,  and  to  obtain  an  extension  of  time  in  wliich  to  par 
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the  indebteduess.  •  The  contract  was  entered  into,  in  part  at 
least,  for  his  benefit,  and  he  thereby  became  primarily  liable 
for  the  payment  of  the  indebtedness. ,  He  was  the  owner  of 
the  land  which  was  subject  to  the  mortgage ;  and,  while  it  is 
true  that  the  note  and  mortgage  were  executed  by  his  re- 
mote gi'antors,  he  was  directly  interested  in  preventing  a 
sale  of  the  land  under  foreclosure.  His  liability  was  not, 
therefore,  affected  bv  the  settlement  with,  and  release  of 
Simons. 

Other  issues  tendered  by  appellant  are  not  argued  by 
counsel.  We  reach  the  conclusion,  therefore,  that  the  de- 
cree and  judgment  of  the  lower  court  should  be  and  is — 
Affirmed. 

Preston,  C.  J.,  Weaver  and  G-aynor,  JJ.,  concur. 


John  Origer,  Appellee,  v.  A.  E.  Kiypbb  et  al..  Appellants. 

SPECIFIC  PERFORMANCE:  Evidence — SuAdency.  Uncertainty 
respecting  the  terms  of  the  contract  sought  to  be  speclficany  en- 
forced, plus  an  element  of  inequitableness  in  the  contract  as 
aUeged,  demanda  the  refusal  of  the  relief  sought. 

Appeal  from  Palo  Alto  District  Court, — N.  J.  Lee,  Judge. 

June  27,  1918. 

SriT  for  specific  performance  of  an  oral  contract  to  exe- 
cute a  note  and  mortgage.  Decree  for  plaintiff  as  prayed. 
Defendant  appeals. — Reversed. 

Van  OoHtcrkout  d  Koh/n,  and  Daridson  d  Bnrt,  for  ap- 
pellants. 

^ulliran  d  Mc}fahon,  and  E,  A,  d  W,  H,  Morling,  for 
appellee. 

Stevens,  J. — The  decree  of  the  court  below  granted  the 
prayer  of  plaintiff's  petition  for  the  specific  performance  of 
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an  alleged  oral  contract  between  the  plaintiff  and  A.  AKuy- 
per,  by  the  terms  of  which,  it  is  claimed,  the  latter  agreed  to 
execute  a  note  for  95,123.50  and  secure  the  payment  thereof 
by  a  mortgage  upon  a  certain  tract  of  land  in  Minnesota  aBd 
to  assume  and  pay  all  of  the  outstanding  indebtedness  of 
A,  B.  Kuyper  &  Company  and  the  West  Bend  Auto  CJom- 
pany. 

Prom  the  evidence,  we  gather  that  A.  E.  Kuyper  &  Com- 
pany was  a  copartnership,  organized  in  1907,  for  the  purpose 
of  conducting  an  implement  business  at  West  Bend,  Iowa; 
that  the  West  Bend  Auto  Company  was  also  a  copartnersMp, 
organized  shortly  after  the  above-mentioned  firm  went  out 
of  business.  A.  E.  Kuyper  and  plaintiff  were  members  6f  both 
firms,  and  evidence  was  offered  to  sustaii^  plaintiff's  claim 
that  A.  A.  Kuyper  was  also  a  partner  in  the  business  of  A. 
E.  Kuyper  &  Company. 

In  September,  1914,  A.  E.  Kuyper  traded  the  stock  of  A. 
E.  Kuyper  &  Company,  together  with  some  real  estate  be- 
longing to  his  wife  and  himself  personally,  for  a  half  section 
of  Minnesota  land.  It  is  conceded  that  plaintiff  invested 
f  4,500  in  the  firm  of  A.  E.  Kuyper  &  Company,  and  that  he 
received  little,  if  any,  of  the  profits  from  said  business.  The 
exchange  of  the  stock  for  the  Minnesota  land  was  made  with- 
out the  knowledge  of  plaintiff;  but  he  later  fully  consented 
thereto,  and  ratified  the  transaction.  Later,  A.  E.  Knyper 
and  wife  executed  their  joint  note  to  plaintiff  for  |4,500, 
for  the  purpose  of  reimbursing  him  for  the  amount  invested 
in  the  partnership.  A.  E.  Kuyper  and  plaintiff  also  exe- 
cuted a  joint  note  iii  the  sum  of  f  1,200  to  one  of  the  cred- 
itors of  the  company. 

A.  A.  Kuyper,  who  is  the  father  of  A.  E.  Kuyper,  ad- 
vanced considerable  sums  of  money  for  the  payment  of  the 
creditors  of  the  company;  and,  in  November,  1914,  A.  E. 
Kuyper  and  wife  c6nveyed  the  Minnesota  land  to  him* 
There  is  no  doubt  that  A.  A.  Kuyper  knew  that  plaintiff  had 
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an  interest  in  the  stock  which  was  traded  for  the  Minnesota 
land,  and  that  he  orally  promised  to  see  that  plaintiff  should 
be  reimbursed  for  the  amount  invested  by  him.  S<Hne  time 
after  the  |4,500  note  fell  due,  A.  A.  Kuyper  and  plaintiff  en- 
tered upon  negotiations  for  the  settlement  thereof.  The 
former  sought  to  induce  plaintiff  to  accept  a  conveyance  of  a 
portion  of  the  Minnesota  laud  at  f  100  per  acre,  and  to  allow 
him,  on  the  consideiatiou,  the  full  amount  of  this  note  and 
also  the  ^1,200  note.  Failing  in  these  negotiations,  the  par- 
ties met  at  West  Bend,  on  December  8, 1915,  at  a  bank,  where 
it  is  claimed  that  the  allied  oral  contract  was  entered  into 
between  the  parties.  The  negotiations  were  conducted  in  a 
private  room  in  the  bank,  during  which  time  plaintiff  and  hi.«i 
attorney  and  the  defendants  A.  A.  and  A.  E.  Kuyper  were 
present. 

It  is  claimed  by  plaintiff  that,  after  some  negotiations, 
A.  A.  Kuyper  agreed  to  pay  the  full  amount  of  the  f4,500 
and  fl,200  notes,  less  a  discount  of  tl,000,  and  to  execute 
his  note  therefor,  secured  by  a  mortgage  on  the  Minnesota 
land,  as  stated  above,  and  to  assume  and  agree  to  pay  all 
of  the  indebtedness  of  A.  B.  Kuyper  &  Company ;  that  it  was 
agreed  that  plaintiff's  attorney  should  later  prepare  and  for- 
ward the  necessary  papers  to  A.  A.  Kuyper  for  execution.  A 
note  and  mortgage,  together  with  a  separate  agreement 
covering  the  indebtedness  of  A.  E.  Kuyper  &  Company,  were 
prepared  and  forwarded  by  plaintiff's  attorney  to  A.  A. 
Kuyper,  who  declined  to  sign  the  same. 

It  is  practically  conceded  by  A.  A.  Kuyper  that  he  orally 
agreed,  upon  the  above  occasion,  to  execute  a  mortgage,  as 
claimed,  and  to  pay  the  indebtedness  of  A.  E.  Kuyper  & 
Company;  but  he  denies  that  he  understood  he  was  to  pay 
tlie  indebtedness  of  the  West  Bend  Auto  Company,  or  that 
he  agreed  to  do  so.  In  view  of  the  conclusion  reached  upon 
the  facts,  we  will  not  consider  appellant's  contention  that 
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the  contract  alleged  is  void,  under  the  statute  of  frauds,  and 
without  consideration. 

That  courts  exercise  a  large  discretion  in  granting  the 
specific  performanjoe  of  contracts,  and  that,  where  there 
is  doubt  or  uncertainty  respecting  their  terms,  the  relief  will 
be  denied,  is  familiar  doctrine  (Hopwood  v.  McCausland, 
120  Iowa  218 ;  Bradford  i>.  Smith,  123  Iowa  41 ;  QwMiion  i?. 
Am€7'ican  Lwvo  Booh  Co.,  143  Iowa  517) ;  and  likewise,  it 
is  often  denied  when  to  grant  it  would  foe  inequitable  (^ew 
York  Brok.  Co,  t?.  Wiwrtan,  148  Iowa  61;  Webber  v,  Hartery 
154  Iowa  317 ;  Ormshy  v,  Graham,  123  Iowa  202 ;  Hoptoood 
V.  McCanaland,  supra). 

While  the  indebtedness  of  the  West  Bend  Auto  Com- 
pany was  admittedly  discussed  at  the  December  conference, 
it  is  not  shown  by  the  evidence  that  appellant  knew  that  its 
obligations  exceeded  the  amount  mentioned  by  approximate- 
ly 13,000.  The  fair  inference  from  what  occurred  on  that 
occasion  is  that  he  did  not  know  that  the  indebtedness  was 
so  greatly  in  excess  of  the  amount  indicated  1)y  A.  E. 
Kuyper.  The  plaintiff  apparently  knew  little  about  the  fi- 
nancial condition  of  either  company,  and  A.  E.  Kuyper  ap- 
pears not  to  have  been  inclined,  if  he  knew,  to  fairly  repre- 
sent  the  facts  to  plaintiff  or  to  appellant.  Appellant  denies 
specifically  that  he  agreed  to  pay  the  debts  of  the  Auto  Com- 
pany, or  that  he  understood  he  was  doing  so.  Plaintiff's  at- 
torney, upon  his  return  home,  prepared  a  note  and  mortgage, 
together  with  an  agreement  to  assume  and  pay  the  debts  of 
A.  E.  Kuyper  &  Company,  and  forwarded  the  same  by  mail 
to  appellant  for  execution.  The  agreement  made  no  direct 
reference  to  the  indebtedness  of  the  West  Bend  Auto  Com- 
pany, nor  was  that  concern  mentioned  therein.  It  is  claimed* 
however,  in  explanation  of  this  omission,  that  all  parties  un- 
derstood that  the  West  Bend  Auto  Company  was  really  the 
same  concern  as  A.  E.  Kuyper  &  Company,  and  that  the 


June  1918]  Origer  v.  Kuyper.  13f)9 

partners  were  the  same,  except  that  Tony  Andert  had  ac 
quired  an  interest  in  the  Auto  Company. 

We  need  not  determine  whether  appellant  was  a  partner 
in  the  business  of  A.  E.  Kuyper  &  Company,  but  the  evi- 
dence offered  upon  the  trial  below  was  insUflBcient  to  prove 
that  he  was  a  partner  in  the  Auto  Company.  No  good  rea 
son  is  offered  why  appellant  should,  therefore,  without  some 
possible  benefit  to  himself,  have  assumed  and  agreed  to  pay 
the  indebtedness  of  the  West  Bend  Auto  Company.  Indebt- 
edness of  this  concern,  amounting  to  about  fl,l(M),  was  men- 
tioned at  the  meeting  at  the  bank ;  but  it  appeared  upon  the 
trial  that  it  in  fact  exceeded  14,000.  While  plaintiff  testified 
that  appellant  was  a  partner  in  the  business,  it  appears  that, 
subsequent  to  the  8th  of  December,  1915,  he  brought  a  suit 
in  equity  against  the  partners  of  the  West  Bend  Auto  Com- 
pany for  an  accounting,  in  which  he  made  no  reference  in 
the  petition  to  appellant,  but  gave  the  names  of  the  partners 
thereof  as  A.  E.  Kuyper,  Tony  Andert,  and  himself.  Ap- 
pellant and  A.  E.  Kuyper  both  testified  that  the  former  had 
no  interest  in  the  business  of  the  West  Bend  Auto  Company. 
The  same  firm  of  attorneys  which  represented  plaintiff  at 
the  time  the  alleged  oral  agi*eement  was  entered  into, 
brought  the  above  suit.  It  is  claimed,  however,  that  the  at- 
torney who  was  pi'esent  at  West  Bend  did  not  pensonally 
prepare  the  petition;  but  plaintiff  testified  that  he  had  a  full 
conference  with  the  attorney  who  prepared  it,  before  it  was 
filed. 

The  West  Bend  Auto  Company  was  organized  for  the 
purpose  of  selling  automobiles,  after  the  implement  stock 
was  traded  for  the  Minnesota  land.  Several  agencies  were 
taken  over,  and  a  new  business  was  started  under  the  above 
name  and  style.  The  proof  leaves  the  terms  of  the  alleged 
oral  contract  in  doubt.  We  are  not  convinced  by  the  evi- 
dence that  appellant  agreed  to  assume  and  pay  the  indebt- 
edness of  the  WVst  Bend  Auto  Comf>any,  but  we  are  con- 
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vinced  that  to  enforce  the  contract  would  be  unjust  and  in- 
equitable. That  appellant  should  in  some  way  ac<:ount  to 
plaintiff  for  his  interest  in  the  Minnesota  real  estate  con- 
veyed to  him  by  A.  E.  Kuyper,  in  exchange  for  the  stock  of 
implements  owned  by  A.  E.  Kuyper  &  Company,  may  be  con- 
ceded ;  but  that  is  a  matter  for  the  future  consideration  of 
the  parties  interested.  The  conclusion  herein  reached  shall 
not  be  construed  as  in  any  way  prejudicial  to  the  right  of 
plaintiff  to  pursue  any  remedy,  legal  or  equitable,  to  which 
he  may  otherwise  have  been,  or  may  be,  entitled.  Plaintiff 
])arted  with  nothing  on  account  of  the  alleged  contract,  and 
may  yet  pursue  any  remedy  available  to  him  at  the  time  he 
claims  same  was  entered  into.  It  is  our  conclusion  that  the 
decree  of  the  court  below  must  be,  and  is,  reversed,  and  the 
costs  will  be  taxed  to  the  plaintiff. — Reversed. 

Preston,  C.  J.,  Weaver  and  G^aynor  JJ.,  concur. 
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Abatbmbnt  to  Adverse  Posbbssion 

ABATEBDBNT.       8ee  Judgment,  1,  2. 
ACTIONS.     See  Limitation  of  Actions,  2. 

* 

Nature  and  Fomir— Abolition  of  Fomui — ^Tort  and  Kes^lgence. 
Recovery  depends  upon  what  is  alleged  and  proven^ — not 
upon  the  name  which  counsel  may  see  fit  to  give  to  his  ac- 
tion. So  held  where  the  trial  court  drew  a  distinction  be- 
tween an  action  for  tort  and  an  action  for  negligence,  (See 
Sees.  3426,  3639,  Code,  1897.)  Freeby  v.  Town  of  Sibley,  183 
—827. 

ADOPTION.      See  Bastards,  2;    Drscbnt  and  Distribu- 
tion, 5;   Elections,  2. 

ADVERSE  POSSESSION. 

Nature  and  BeqniaiteB— Oharacter  and  Elements.    One  who  en- 

1  ters  into  possession  of  real  estate  under  a  parol  gift,  and  for 
ten  years  retains  open,  notorious,  continued,  and  undisputed 

« 

possession,  under  an  asserted  claim  of  absolute  ownership, 
acquires  an  absolute  title.    Barber  v.  Wiemer,  183 — ^72. 

HostQe  Ohttacter  of  Possession — ^Vacant  Lots.    Adverse  posses- 

2  sion  results  from  the  act  of  one  who,  in  good  laith,  and 
under  a  deed  supposedly  carrying  title  to  certain  vacant 
lands,  goes  upon  said  land  at  reasonable  intervals,  marks 
its  limits  with,  visible  monuments,  clears  it  of  debris  to  such 
limits,  and,  as  occasion  may  require,  asserts  his  full  own- 
ership within  said  marked  limits.  'Whalen  v.  Smith,  183 
—949. 
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Affidavits  to  Appeal  and  Erboe 

AFFIDAVITS.  See  Evidence,  11 ;  Vendor  and  Purchas- 
er, 1. 

Amendment.    An  affidavit  is  amendable  by  adding  to  the  jurat 

1  the  seal  of  the  officer  before  whom  the  oath  was  taken. 
Ames  EJvenlng  Times  v.  Ames  Weekly  Trlbime,  183—1188. 

When  Seal  Non-EssentiaL    The  seal  of  the  clerk  of  the  district 

2  court  is  not  necessary  to  the  validity  of  the  clerk's  jurat  to 
an  affidavit.  Ames  Evening  Times  v.  Ames  Weekly  Trib- 
une, 183—1188. 

ANIMALS.  See  CoNSTiTrTioNAL  Law,  2,  3;  Negligente, 
1,  2. 

Police  Regulation— Registration  of  Pedigree.  The  legislature 
has  power  to  require  all  stallions  over  two  years  of  age 
to  be  registered  and  a  certificate  of  such  registration  to  be 
obtained,  as  a  condition  to  offering  such  stallions  for  pub- 
lic service.  (Sec.  2341-f,  Code  Supp.,  1913.)  State  v.  Mc- 
Guire,  183—927. 

APPEAL  AND  ERROR.  See  Constitutional  Law,  1; 
CttiMiXAL  Law;  Mvidenoe;  Garnishmbxt,  1;  Jrs- 
TICKS  of  the  Peace;  Negligence,  15;  New  Trial; 
Pleading,  4-7;  Schools  and  School  Districts,  2; 
Trial,  8. 

Presentation  and  Reservation  of  Grounds. 

Insuffideaicy.    The  general  aseertion  in  the  trial  court  of  tbe 

1  insufficiency  of  the  evidence  to  sustain  a  verdict  is  hisulB' 
dent  on  appeal  to  .raise  the  point  that  insolvency  of  the  in- 
dividual members  of  a  partnership  is  necessary  to  sustain 
a  verdict  of  guilt  of  fraudulent  banking,  there  being  no 
assignment  of  error  on  such  point,  and  the  same  not  being 
covered  by  a  brief  point     State  v.  Kiefer,  183 — 819. 

Exceptions — Waiver.     He  who  duly  excepts  to  the  refusal  of  the 

2  court  to  receive  evidence  on  a  certain  subject-matter,  waives 
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any  error  in  such  ruling  by  failing  to  enter  any  objections 
to  an  in'struction  which  informs  the  jury  that  such  subject- 
matter  is  wholly  immaterial  to  the  issues  in  the  case.  Mon- 
ahan  v.  Roderick,  183 — 1. 

Abstracts  of  Record. 

Supplemental  Abstract — ^Effect.    A  supplemental  abstract  by  ap- 

3  pellant.  to  which  he  makes  no  reference,  directly  or  indi- 
rectly, in  argument,  will  be  passed  without  consideration. 
Taylor  v.  Frevert,  183 — 799. 

PERFTfiCTlNG    APPEAL. 

Notice — Service — ^Non-Interested  Parties.    A  party  who  has  lost 

4  all  interest  In  the  subject-matter  of  the  litigation  need  not 
be  served  with  notice  of  appeal.  Ftilton  Bank  v.  Mathers, 
183—226. 

Assignment  of  Error. 

fiuffldency.    An  assignment  (or  what  perhaps  ought  more  prop- 

5  erly  to  be  called  a  statement  of  error)  i's  wholly  insufficient 
which  simply  asserts  that  the  cx>urt  erred  "in  refusing  to 
give  requested  Instructions  7,  8,  and  9.'*  Powers  v.  Iowa 
Glue  Co.,  183—1082. 

Brief  Points — Insufficiency.    A  statement  of  error  and  the  brief 

6  points  thereunder  mruet  be  sufficient,  in  and  of  themselves,  to 
definitely  lay  before  the  court,  without  independent  inves- 
tigation on  its  part,  the  precise  ruling  complained  of,  and 
the  law  as  applicable  thereto,  as  contended  by  appellant. 
Wine  V.  Jones,  183—1166. 

Failure  to  Make — Effect.    Rulings  on  the  admissibility  of  evi- 

7  dence  will  not  be  reviewed,  in  the  absence  of  an  assignment 
of  error  or  brief  point  thereon.  Urdangen  v.  Fryer,  183 — 
39. 

"Points'*  Umited  to  Objections  In  Trial  Court.    A  brief  point 
.8    may  not  be  so  expanded  as  to  embrace  an  objection  not 
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made  in  the  trial  court.    Wine  v.  JoneB,  183 — 1166;  Powers 
V.  Iowa  Glue  Co.,  188 — ^1082. 

Argument  in  Lien  of  Brief  Point  Not  Allowable.  A  brief  point 
9  applicable  to  each  statement  of  error  is  absolutely  essen- 
tial. 'Subsequent  ar^ment  is  not  essential.  Therefore,  a 
point  or  (proposition  not  appearing  as  a  brief  point,  or  in- 
sufficiently stated  as  a  brief  point,  may  not  be  considered, 
even  though  fully  covered  in  the  general  argument  Wine 
V.  Jones,  183 — 1166;  Powers  v.  Iowa  Glue  Co.,  183 — 1082. 

Bribfs. 

Waiver  of  Bules.    The  power  of  the  appellate  court  to  waive  its 

10  rules  for  proper  assignments,  brief  points,  and  arguments, 
will  not  be  exercised  in  order  to  give  consideration  to  a 
question  of  constitutional  law  ui>on  which  the  court  may 
surmise  that  appellant  relies.  Great  Western  Aoc.  Ins.  Co. 
V.  Martin,  183—1009. 

Points  Noticed  Sua  Sponte  by  Appellate  Court.    Error  in  over- 

11  ruling  motion  to  strike  is  waived  by  subsequently  demur- 
ring and  answering — a  waiver  which  the  appellate  court 
will  apply  sua  sponte,    Wheeler  v.  8childer,  183 — 623. 

Reference  to  Beoord — ^Necessity.    Assertions  in  argument  of  af- 

12  flrmative  fact  must  be  accompanied  by  appropriate  refer- 
ence to  the  record  for  the  verification  of  such  assertions. 
Wheeler  v.  Sehllder,  183 — 623. 

Review — Scope  and  Extent. 

Findings  of  Fact — ^Probate  Accounting.    A  finding  by  the  pro- 

13  bate  court  of  the  amount  due  by  an  administrator  to  an 
estate  on  final  accounting  is  conclusive  on  appeal,  unless 
plainly  against  the  clear  preponderance  of  the  evidence.  In 
re  EJstate  of  Doore,  183 — 15%. 

*' Brief  Points'*  as  Limiting  Scope  of  Bevlew.    The  propositions 

14  or  "points'*  set  forth  by  appellant  in  his  brief  and  argu- 
ment, and  not  the  ahatract  or  assiffnments  of  error,  define 
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'         the  scope  of  appellate  review.    McNaxnara  v.  Chicago,  R.  I. 
ft  P.  R.  Co.,  183—577. 

Finding  of  Fact^-Equity  Gause.    A  finding  of  fact  on  substantial 

15  supporting  evidence  In  an  equity  cause  is  persuasive  with 
the  appellate  court  on  appeal.  Rembe  v.  Ferguson,  183 — 
29. 

Ck>nte8t  In  Be  OfBlcial  Oounty  Newspaper.    Contests  in  re  official 

16  county  newspapers  will  not  be  reviewed  de  novo  on  appeal. 
Ames  EJvenlng  Times  v.  Ames  Weekly  Tribune,  183 — 1188. 

Non-Buling  in  Trial  Court.    A  question  ^ot  presented  to,  and 

17  ruled  on  by,  the  trial  court  may  not  be  reviewed  on  appeal. 
Sb  held  as  to  a  controversy  concerning  the  scope  of  an  ap- 
pearance in  the  trial  court.  Emery  ft  Co.  v.  Wabash  R.  Co., 
183—687. 

Decree  Beyond  Pleadings.    Issues  not  tendered  by  the  pleadings. 

18  and  which  do  not  necessarily  inhere  in  the  controversy,  will. 
In  an  equity  case,  on  appeal  and  trial  de  novo,  be  excluded 
from  the  adjudication.  Tusant  v.  Grand  Lodge  A.  O.  XJ.  W., 
183—489. 

■ 

Correction  of  Judgment — Certiorari  (?)  or  Appeal  (?).    Review 

19  of  an  order  of  correction  of  a  judgment  must  be  had  by  ap- 
peail,  and  not  by  certiorari,  unless  the  order  of  correction 
is  one  which  is  absolutely  void.    Snyder  v.  E^ahey,  183 — 1118. 

Review — ^Presumptions.. 

Pr^somptions  as  to  Fiiiding  of  Verdict-— Sapporting  Fact.    A  gen- 

20  eral  verdict,  on  conflicting  evidence,  is  accompanied  by  a 
presumption  that  the  jury's  unreveaJed  findings  of  fact  were 
in  perfect  harmony  with  the  verdict  In  other  words,  it 
will  not  be  presumed  that  the  jury  found  in  favor  of  a  con- 
tention that  would  leave  the  verdict  without  any  support. 
Frahm  v.  Eggers,  183 — 572. 

Beeeption  of  Inoompetent  Testimony.    Prejudice  from  receiving 

21  incompetent  testimony  is  not  cured  by  admitting  incom- 
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made  in  the  trial  court.    Wine  v.  Jones,  183 — 1166;  Powen 
V.  Iowa  Glue  Co.,  183—1082. 

Argument  in  Ideu  of  Brief  Point  Not  AHowaBle.  A  brief  point 
9  applicable  to  each  statement  of  error  is  abBOlutely  eesen* 
tial.  Subsequent  argument  is  not  esseoitlal.  Therefore,  a 
point  or  (proposition  not  appearing  as  a  brief  point,  or  in- 
sufficiently stated  as  a  brief  i)oint,  may  not  be  considered, 
even  though  fully  covered  In  the  general  argument  Wine 
V.  Jones,  183 — 1166;  Powers  v.  Iowa  Glue  Co.,  183—1082. 

Briefs. 

Waiver  of  Rules.    The  power  of  the  appellate  court  to  waive  its 

10  rules  for  proper  assignments,  brief  points,  and  arguments, 
will  not  be  exercised  in  order  to  give  conBlderation  to  a 
question  of  (X)nstltutional  law  upon  which  the  court  may 
surmise  that  appellant  relies.  Great  Western  Ace.  Ins.  Oo- 
V.  Martin,  183—1009. 

Points  Noticed  Sua  Sponte  by  Appellate  Court.    Error  in  over- 

11  ruling  motion  to  strike  is  waived  by  subsequently  demnr- 
ring  and  answering — a  waiver  which  the  appellate  conrt 
will  apply  sua  sponte.    Wheeler  v.  Scfailder,  183 — 623. 

Reference  to  Record — ^Necessity.    Assertions  in  argument  of  af- 

12  firmative  fact  must  be  accompanied  by  appropriate  refer- 
ence to  the  record  for  the  veriftciation  of  such  assertionB. 
Wheeler  v.  Schilder,  183 — 623. 

Review — Scope  and  Extent. 

Findings  of  Fact — ^Probate  Accounting.    A  finding  by  the  pro- 

13  bate  court  of  the  amount  due  by  an  adminletratoir  to  an 
estate  on  final  accounting  Is  conclusive  on  appeal,  uslesa 
plainly  against  the  clear  preponderance  of  the  evidence.  In 
re  Estate  of  Doore,  183— 15%. 

*•  Brief  Points"  as  Idmiting  Scope  of  Review.    The  propoBltlons 

14  or  "pointfi"  set  forth  by  appellant  in  his  brief  and  argu- 
ment, and  not  the  abstract  or  assignments  of  error,  define 


Indejx,  Vol.  188.  1405 

Appbal  and  Erbob  Continued 

the  scope  of  appeUate  review.    McNamara  v.  Chicago,  R.  I. 
ft  P.  R.  Co.,  183—577. 

Finding  of  Fact — ^Equity  Cause.  ;  A  finding  of  fact  on  substantial 

15  supporting  evidence  in  an  equity  cause  is  persuasive  with 
the  appellate  court  on  appeal.  Rembe  v.  Ferguson,  183 — 
29. 

Contest  In  Be  Oi&cial  County  Newspaper.    Contests  in  re  official 

16  county  newspapers  will  not  be  reviewed  de  novo  on  appeal. 
Ames  EiVening  Times  v.  Ames  Weekly  Tribune,  183 — 1188. 

Non-Bidiiig  in  Trial  Court.    A  question  not  presented  to,  and 

17  ruled  on  by,  the  trial  court  may  not  be  reviewed  on  appeal. 
Sb  held  as  to  a  controversy  concerning  the  scope  of  an  ap- 
pearance in  the  trial  court.  Ihnery  ft  Co.  v.  Wabash  R.  Co., 
183—687. 

Decree  Beyond  Pleadings.    Issues  not  tendered  by  the  pleadings, 

18  and  which  do  not  necessarily  inhere  in  the  controversy,  will, 
in  an  equity  case,  on  appeal  and  trial  de  novo,  be  excluded 
from  the  adjudication.  Tueant  v.  Grand  Liodge  A.  O.  U.  W., 
183—489. 

Correction  of  Judgment — Certiorari  (?)  or  Appeal  (?).    Review 

19  of  an  order  of  correction  of  a  Judgment  mu«t  be  had  by  ap- 
peal, and  not  by  certiorari,  unless  the  order  of  correction 
is  one  which  is  absolutely  void,    Snyder  v.  Faihey,  183 — 1118. 

Revi]8:w — Presumptions. 

Presomirtlons  as  to  Finding  of  Verdiet— Sapporting  Fact    A  gen- 

20  oral  verdict,  on  conflicting  evidence,  is  accompanied  by  a 
presumption  that  the  jury's  unrevealed  findings  of  fact  were 
in  perfect  harmony  with  tho  verdict  In  other  words,  it 
wjU  not  be  presumed  that  the  jury  found  in  favor  of  a  con- 
tention that  would  leave  the  verdict  without  any  support. 
Prahm  v.  Eggers,  183 — 572. 

Beeeption  of  Incompetent  Testimony*    Prejudice  from  receiving 

21  incompetent  testimony  is  not  cured  by  admitting  Incom- 
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petent  evidence  over  due  objection.    Varcho  ▼.  Chicago,  R 
I.  ft  P.  R.  Co.,  183—1180. 

Review — Discretion  of  Lower  Court. 

Finding  of  Trial  Court  in  Equity  O&um.    The  findings  of  fact 

22  by  the  trial  court  in  an  equity  cause  are  persuasive  with  the 
appellate  court  on  hearing  de  novo.  Cedar  Rapids  Sash  k 
Door  Co.  V.  Heinbaugh,  183—1236. 

Directed  Verdicts.    A^directed  verdict  may  not,  on  appeal,  be 

23  aided  by  giving  consideration  to  the  fact  that  the  trial  court 
iilad  the  advantage  of  seeing  and  observing:  the  witnesses. 
George  v.  Iowa  ft  S.  R.  Co..  183 — 994. 

Harmless  Error. 

Exduflion   of  Unnecessary  Xhridence.    The  erroneous  exclusion 

24  of  evidence  which  bears  solely  on  a  question  of  fact,  on 
which  the  appellate  court  holds  with  appellant  is  harmleK 
Powers  V.  Iowa  Glue  Co.,  183—1082. 

Incompetent  Evidence  on  Competently  Established  Fact.    Hann- 

25  less  error  results  from  the  reception  of  incompetent  eri- 
dence  of  a  fact  fully  established  by  competent  evidence. 
Spahn  ft  Rose  Lbr.  Co.  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  183- 
1141. 

Failure  to  Show  Nature  of  Answer  Sought.    Error  may  not  be 

26  predicated  on  the  exclusion  of  gen'eral  and  indefinite  qaes* 
tions.  accompanied  with  no  showing  concerning  the  natore 
of  the  answers  wfaioh  were  sought  to  be  elicited.  Redfleld 
V.  Boston  P.  ft  M.  Co.,  183 — 194. 

Improper  Evidence  Bearing  on  Fully  Established  Fact.    Improper 

27  reception  of  evidence  on^an  issue  of  fact  abundantly  showi 
by  other  competent  evidence  is  harmless.  Petroff  ft  Co.  ▼• 
Equity  Fire  Ins.  Co.,  183—906. 

Oaring  Error  by  Instructioiui.    The  erroneous  admissioB,  on  i 

28  matter  not  in   issue,   of  non-inflammatory   evidence  btt'' 
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ing  oa  the  amount  of  recovery,  is  cured  by  Bpeciflc  Instruc- 
tions to  the  jury  to  wholly  disregard  the  same  in  making 
up  tiheir  verdict.    Jeffries  v.  Iowa  R.  ft  L.  Co.,  183 — 858. 

InoDOflequeutial  Testimony.    The  erroneous  admission  of  imma- 

29  terial  but  inconsequential  testimony  is  harmless.  Scovel 
v.  Monaghan,  183 — 581. 

Untenable   Objection  to   Objectionable   Testimony.    It   matters 

30  not,  on  appeal,  whether  the  objections  were  tenable  on 
which  evidence  was  excluded ^  provided  any  ground  exists 
which  Justifies  exclusion.    Wheeler  v.  Schilder,  183—623. 

SUBSBQUBNT  APPEALS. 

Law  of  Case.    A  ruling,  on  appeal,  that  the  evidence  was  suffi- 

31  cient  to  carry  an  issue  to  the  Jury,  is  conclusive  on  a  subse- 
quent appeal,  on  practically  the  same  record.  Retherford 
V.  Knights  and  Ladies  of  Security,  183—1099. 

'  Rbvrrsal. 

Law  Actions— Insufficiency  of  Evidence — Bight  to  Retrial.    Re- 

32  versals  in  law  actions,  on  the  ground  of  insufflciency  of  evi- 
dence to  support  the  verdict  for  plkintift,  send  the  causes 
back  to  the  lower  court  for  full  retrial,  subject  to  a  directed 
verdict  should  the  evidence  on  such  retrial  be  the  same  as 
on  the  former  tri^.    Bruce  v.  Galvin,  183 — 145. 

Retrial— Law  of  Case.    A  holding  on  appeal  that  stated  that  evi- 

33  dence  (a)  presented  a  Jury  question,  or  (b)  established  a 
complete  defense  to  the  claim  sued  on,  necessitates  the  same 
holding  on  a  subsequent  appeal  which  presents  substan- 
tially the  same  evidence.  Boeck  v.  Modern  Woodmen,  183 — 
211. 

Effect  of  General  ReversaL    A  general  order  of  reversal,  on  the 

34  ground  of  insufficiency  of  evidence  to  sustain  the  verdict, 
eends  the  cause  beck  to  the  trial  court  for  full  retrial.  If 
no  materially  different  evidence  is  produced  on  such  retrial, 
a  directed  verdict  should  be  entered  against  plaintiff.  Haw- 
thorne V.  Delano,  183—444. 
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Directing  Judgment  In  Lower  Court  When  all  qneetlons  of  Ut 
85  eJL6  fact  are,  on  pMntllTfi  appeal,  fully  settled  in  feiTor  d 
plaintiff's  recovery,  a  reversal  will  be  entered,  with  orden 
to  the  lower  court  to  enter  Judgment;  otherwise,  an  order 
for  a  new  trial  will  be  entered.  So  held  in  an  action  agaiut 
a  carrier  for  damages  to  a  shipment  of  goods.  Bmery^ 
Co.  V.  Wabash  R.  Co.".  183—687. 

8uPBiisBDBAs  Bonds. 

IilaUIlty.  A  supersedeas  bond,  conditioned  as  provided  ^ 
36  statute,  becomes  a  nullity  upon  the  final  entry  by  the  ap- 
pellate court  of  an  order  of  reversal  and  for  new  trial,  witii 
Judgment  against  appellee  for  all  the  oosts  of  appeal  So 
held,  where  appellee,  after  reversal  and  on  new  trial,  ob- 
^  tained  a  second  Judgment,  an<d  sought  to  <hold  the  fonner 
supersedeas  bond  therefor.  (Sec.  4128,  Code,  1897.)  No- 
lan V.  Ol3mn,  183 — 21. 

ATTORNEY  AND  CLIENT.      See  Banks    and   Banking, 
5;  Divorce,  2;  Executors  and  Administrators,  5, 6. 

» 

BANKBUPTOT. 

Jurisdiction. 


Exduslyeness  of  Jurisdiction  of  Bankruptcy  Oonrt.    Bankruptcy 

1  proceedings  against  one  who  was  a  tenant  is  no  obstacle  to 
proceedings  in  the  state  courts  by  the  landlord  agBlnat  ont 
who  has  converted  property  upon  which  the  rent  was  a  \^ 
Boles  V.  Missouri  Valley  Elevator  Co.,  183 — 517. 

Trustees. 

Appointment    and    Qualification— Effect    Principle     recop^ 

2  that  a  trustee  in  'bankruptcy  is  the  representatlTe  of  tlie 
credit  or  8y  and  not  of  the  bankrupt,  even  though  the  trv 
tee  does  take  over  the  title  to  the  property  of  the  bankrspt 
Barber  v.  Wiemer,  183—72. 
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Remedies — TraosactLous  with  Deceased.  A  txiutee  in  bankrupt- 
3  cy,  in  an  action  to  enforce  an  alleged  trust  in  favor  of  the 
bankrupt,  may  not  have  the  same  rigiht  to  exclude  evidence 
of  personal  transactions  with  a  deceased  grantor  as  the 
bankrupt  would  have,  were  he  prosecuting  the  action.  (See 
Sec.  4604,  Code  1897.)     Barber  v.  Wiemer,  183—72. 

BANKS  AND  BANKING.  See  Appeal  and  Erbob,  1; 
Bills  and  Notes^  14;  Carriers^  12;  Evidence^  25, 
27;   Taxation,  1. 

Deposits — ^Payment  of  Check  on  Improper  Indorsement — EstoppeL 

1  It  is  suggested,  inferentially,  that  the  drawer  of  a  check 
wiho,  at  the  end  of  the  month,  receives  said  check  from  hit 
banker,  with  the  usual  bank  statement  showing  payment 
of  the  check,  and  retains  the  eame  wfthout  objection  for 
some  two  years,  is  estopped  to  plead  that  payment  was  made 
on  an  unauthorized,  or  even  forged,  indorsement.  Iowa 
Nat  Bank  v.  Pyle,  183—87. 

Officers — ^Misap>plioatlon  of  Funds.    The  president  of  a  banking 

2  partnership  who,  to  further  his  own  personal  interests, 
causes  loans  to  be  made  by  the  bank  to  a  known  insolvent 
concern,  is  liable  to  the  partnership  for  the  resulting  loss. 
Watt  V.  German  Sav.  Bank,  183 — 346. 

Officers— Liability.    A  bank  president  who,  at  a  time  when  his 

3  bank  had  no  money  with  which  to  make  a  loan,  caused  his 
bank  to  issue,  without  consideration.  Its  certificate  of  de- 
posit to  another  bank,  which  thereupon  actually  furnished 
the  money  .for  the  loan,  may  not  defend  an  action  against 
him  by  the  bank  for  recoupment  of  the  loss,  on  the  ground 
that  his  bank  Tias  not  yet  paid  said  certificate.  Watt  v. 
German   Sav.  Bank,   183—346. 

Directors — Scope   of  Authority.    Individual    directors   of   state 

4  and  savings  banks,  unless  specially  authorized  lyy  the  hoard 
of  directors^  have  no  power  to  bind  their  bank  to  the  dis- 
charge of  obUgations  not  connected  (a)  with  the  manage- 
ment of  the  bank's  ordinary  business,  or  (b)  with  the  re- 
ceipt and  payment  of  deposits;  and  this  Is  especially  true 

Vol.  183  lA. — 89 
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when  the  director  has  interests  adverse  to  those  of  the  bank. 
Watt  V.  German  Sav.  Bank,  183 — 346. 

Imputiug  Knowledge  of  Director  to  Bank.    It  may  not  be  pre- 

5  sumed  that  a  bank  director  conveyed  to  his  bank  knowledge 
acquired  by  him 

(a)  In  professional  confidence  as  attorney  for  a  client 
other  than  the  bank,  or 

(b)  In  transacting,  as  director  of  another  corporation, 
business  in  conflict  with  that  of  the  bank.  Watt  v.  German 
Sav.  Bank,  183 — 346. 

Knowledge   of  Director  Knowledge  of  Bank.    Principle  recog- 

6  nized  that  a  bank  is  held  to  know  and  remember  what  its 
directors  learn  while  acting  as  such.  Watt  v.  German  Sav. 
Bank,  183—346. 

Fraudulent   Banking— Definition   of   Insolyency.    Former  hold* 

7  ings  reaffirmed  that  a  bank  is  insolvent,  under  the  Fraudn- 
lent  Banking  Act,  when  its  financial  condition  Is  such  that 
it  is  unable  to  pay  its  debts  as  they  mature,  in  the  usual 
and  ordinary  course  of  business.     State  v.  Kiefer,  183—319. 

Fraudulent  Banking — ^Individual  Insolvency  of  Members  of  ParV 

8  nership.  To  establish  the  inaolvency  of  a  partnership  bank- 
ing company,  it  is  not  necessary  to  establish  the  inflol- 
vency  of  the  individual  members  of  the  partnership.  State 
v.  Kiefer,  183—319. 

Fraudulent  Banking — "Benewals."     The  issuance  by  a  bank  of 

9  a  certificate  of  deposit  for  the  anK)unt  of  a  formerly  issued 
certificate  and  interest  due  thereon,  constitutes  a  "renewal" 
of  such  latter  certificate,  within  the  meaning  of  the  Fraud- 
ulent Banking  Act.  Sec.  1884,  Code,  1897.  State  v.  Kiefer, 
183—319. 

BASTARDS.     See  Insiranc^e  15;    Wills,  1. 

Proceedings  in  Bastardy  as  Evidence.    Bastardy  records,  includ- 

1    ing  the  verdict  of  guilty  and  judgment  thereon,  constitute 

competent  evidence  of  the  paternity  of  the  ohlld  in  question 

and  that  such  proof  was  made  during  the  lifetime  of  the 


I 
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putatiTe  father,  enien  though  the  judgment  entry  does  not 
formially  declare  the  paternity,  and  even  though  said  Judg- 
ment has  been  set  aside,  In  the  sense  that  all  payments  for 
support  are  terminated.  (Sec.  3385,  Code,  1897.)  McKellar 
V.  McKellar,  183—1030. 

Written  Becognition — ^Articles  of  Adoption.  Recitals  in  articles 
2  of  adoption  that  the  signer  is  the  father  of  the  child  which 
is  given  In  adoption,  that  such  paternity  has  been  declared 
by  a  certain  Judgment  of  court,  and  that  said  signer  "con- 
sents" to  sai4  adoption,  oonetitute  a  written  recognition  of 
the  paternity  of  said  child,  within  the  provisions  of  Sec- 
tion 3385,  Code,  1897.  even  though,  in  the  execution  of  such 
articles,  the  signer  was  acting  under  compivlslon,  In  the 
-sense  that  he  was  complying  with  an  order  of  <;ourt  as  a 
condition  to  escaping  further  liability  on  a  bastardy  Judg- 
ment against  him,  covering  the  support  of  said  child.  Mc- 
Kellar V.  McKellar,  183— 1O30. 

BILLS  AND  NOTES.     See  Novation. 
Validity. 

Acceptance— Separate  Writing.    Written  acceptance  of  a  check 

1  by  the  drawee  thereof  may  be  by  a  writing  separate  from 
the  check.  So  held  In  the  case  of  a  telegram.  Iowa  State 
Sav.  Bank  v.  City  National  Bank,  183—1347. 

Fraud — ^Evidence — Sufficiency.    Evidence   attending   the    giving 

2  of  a  promissory  note  for  stock  foods  reviewed,  and  held 
to  Justify  a  finding  of  fraud  on  the  pait  of  the  payee.  Sco- 
vel  v.  Mona^hen,  183—581. 

Execution  and  Delivery. 

Failure  to  Bead — ^Effect.    One  who  can  read,  and  has  an  oppor- 

3  tunity  to  read,  and  does  not  read,  may  not  assert  lack  of 
knowledge  of  the  contents  of  a  note  signed  by  him.  Watt 
V.  German  Sav.  Bank,  183 — 346. 
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OondltlODial  DeUTery— Principal   and   Surety.    A  surety  on  a 

4  promisaory  note  may  show,  against  the  original  payee,  and 
as  a  complete  defense,  that  the  note  In  queetloji  was  tlellr- 
ered  to  said  payee  on  the  oonditlon  that  said  note  sbonld 
not  become  effective  against  the  surety  until  the  payee  first 
secured,  from  the  principal  maker  certain  specified  indem- 
nity in  favor  of  the  surety,  and  that  the  payee  wihoUy  failed 
to  fulfill  said  condition.  Selma  Say.  Bank  y.  Hinkle,  183- 
200. 

» 

Transfer   by   Indorsementr--Non-Pre8aiiiptlon   as   to   OwnenUp. 

5  The  law  does  not  presume  that  a  note  (payable  to  order  be- 
longs to  a  party,  from  the  naked  fact  that  his  name  ap- 
pears on  the  back  thereof  as  indorsee.  Eyidence  suflBcieat 
to  show  delivery  to  such  Indorsee  is  imperatively  necesBary. 
(Sec.  a060-a30,  Code  Supp.,  1913.)  Toung  v.  Hayes.  IM— 
134. 

Transfer — ^Evidence.    The  declaration  of  one  acquiring  a  note 

6  to  which  he  was  not  a  party,  to  the  efTect  that  he  wisbes 
to  "take  up"  the  note,  does  not  necessarily  exclude  the  par- 
pose  to  purcfKue  it    Dilenbeck  v.  Herrold,  183 — 264. 

When  "With  Exchange"  Is  Surplusage.    The  term  'HoitA  ex- 

7  change"  is  pure  surplusage  when  added  to  a  check  wUdi 
is  drawn  upon  a  bank  by  the  bank's  own  depositor,  and 
which  is  payable  at  said  bank.  Iowa  State  Sav.  Bank  t. 
City  National  Bank,  183—1347. 

Actions. 

Titto  to  Sustain  Action.    PlaintifTs  title  to  a  note,  thongb  a^ 

8  quired  ft'om  one  wlho  was  without  authority  to  sell  it,  nuL^ 
not  be  questioned  by  the  marker,  in  an  action  thereon,  wtien 
the  former  owner  acquiesced  In  and  ra/tified  the  unauthor- 
ized sale.    Dilenbeck  v.  Herrold,  183 — 264. 

Holders  in  Dub  Course. 

Tainted  Kote— Burden  of  Proof.    Proof  that  a  note  was,  io  i^ 

9  inception,  tainted  with  fraud,  throws  the  burden  o(  V^ 
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apon  the  holder  to  fdiow  that  he  Is  -a  holder  "In  due  oourse." 
9eoT6l  T.  Monaghan,  188 — 581. 

Frand  In  Inception  of  Note — Burden  of  Proof.    The  uncorroho- 

10  rated  denial,  by  the  cashier  of  a  bank,  of  notice  of  a  de- 
fect in  the  orig^inal  title  to  a  negotiable  Instrument  pur- 
chased by  the  bank  throueh  him,  does  not  conclusiiiely  es- 
tablish such  want  of  notice.  In  such  cases,  material  con- 
siderations are: 

1.  iWihether  other  bank  ofiteers  charged  with  duties  per- 
taining to  such  matters  might  have  had  notice. 

2.  Whether  the  purchase  was  a  departure  from  the  ordi- 
nary business  methods  of  the  bank. 

3.  Whether  the  time,  place,  and  circumstances  of  the  pur- 
chase were  somewhat  unusual.  German  American  Nat. 
Bank  v.  Kelley,  183—269. 

Payment  and  Discharob. 

Evidence.    Bvldence  reviewed,  and  held  to  show  affirmatively 

11  that  the  payment  alleged  had  not  been  made.  Iowa  Nat. 
Bank  v.  Pyle,  183—87. 

Oancelllng  Indorseiment  of  Payment.    One  who  holds  a  promis- 

12  sory  note  as  collateral  may  peremptorily  cancel  kn  indorse- 
ment of  payment  when  such  indorsement  was  made  with- 
out the  knowledge  or  consent  of  the  holder,  and  without  the 
receipt  by  said  holder  of  any  consideration.  Iowa  Nat.  Bank 
V.  Pyle.  183—87. 

Transfer   by   Deiivery — Surrender  by   OoUateral  Holder— War- 

13  ranty.  One  who  purchases  a  note  at  a  time  when  it  is  held 
by  another  as  collateral  security,  and,  at  the  request  of  the 
seller,  pays  the  purchase  price  by  check  to  the  collateral 
holder,  may  not  deny  liability  on  the  check  on  the  ground 
that  the  purchased  note  was  a  forgery.  It  appearing  that 
the  collateral  holder,  on  receipt  of  the  purchaser's  check, 
cancelled  the  seller's  debt,  and  delivered  the  collateral  to 
the  purchaser  thereof.  Under  such  circumstances,  there  is 
no  warranty  by  the  collateral  holder  of  the  title  or  validity 
of  the  note.  (See  Sec.  3060-a65,  Code  Supp.,  1913.)  Pack- 
ers Nat.  Bank  v.  Mlchener,  183—122. 
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Primary  LialxUlty.    A  bank  which  unconditionally  promises  to 

14  pay  its  depositor's  check  in  a  named  amount  becomes  pri- 
marily liable  on  the  check  to  one  who  acts  on  the  promift 
Iowa  State  Sav.  Bank  v.  City  National  Bank,  ISi—M. 

Conflict  Between  Note  and  Mortgage  as  to  BCatmity.   Dtte^ 

15  maturity,  as  fixed  in  a  note,  controls  a  conflicting  date  i 
maturity  as  fixed  in  a  mortgage  which  secures  the  nott 
Mowbray  v.  Simons.  183—1389. 


BONDS.     S<H»  K1.ECT10NS,  1;   Mr N  1(^1  PAL  Corporations,  5. 

Contract  to  Purchase — ^Besdssion — ^Estoppel.    One  who  agrees  tt 

1  buy  municipal  bonds,  provided  the  proceedings  leadings? 
to  the  issuance  of  the  bonds,  in  the  opinion  of  his  attor- 
ney, properly  evidence  the  legality  of  the  bonds,  may  as 
rescind  and  recover  his  deposit  on  the  ground  that  \^ 
notices  of  the  election  to  vote  on  such  issue  were  oot  pro? 
erly  given,  when,  prior  to  the  attempted  rescission,  the  buy- 
er's attorney  had  distinctly  conceded  the  sufficiency  of  tk( 
proceedings  relative  to  notices,  etc.,  and  the  corporation 
necessarily  did  nothing  further  with  reference  thereto 
Koontz  V.  Iowa  City  State  Bank,  183—1353. 

Rescission  and  Recovery  of  Deposit.    One  who  agrees  to  b<^ 

2  bonds  of  a  municipal  corporation,  provided  he  is  "fumisitf^ 
a  complete  transcript  of  all  proceedings  leading  up  to  t^ 
issue,  evidencing  the  legality  tf  the  satisfaction  of  off 
attorney,"  may  not  rescind  because  the  method  and  mens 
of  paying  the  bonds  were  not  inserted  in  the  bonds,  sock 
latter  matter  not  being  a  proceeding  'heading  up  to  tb< 
issue,"  especially  in  view  of  the  doubt  as  to  the  power  «J 
the  governing  body  (a  school  board)  to  Insert  such  P^ 
visions  in  the  bonds.  Koontz  v.  Iowa  City  State  Bank,  IW- 
1353. 

BRIDGES.     See  Mtinkmpal  Corpouations,  5. 
BROKERS. 

Compensation — ^Evidence— Sufficiency.    In  a  controversy  bet«^ 
1     rival  brokers  over  the  right  to  a  conceded  commission,  f^ 


J 
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deuce  reviewed,  and  held  sufficient  to  support  a  judgment 
for  intervenor.     Floyd  v.  Misner.  183 — 222. 

OompenBation — ^Bival    Claimants.     A    broker    must    recover    his 

2  commission,  if  at  all,  on  the  strength  of  what  he  did  under 
his  contract  with  the  owner,  and  not  on  the  weakness  of 
the  case  made  by  a  rival  claimant  for  the  same  commission. 
Floyd  v.   Misner,  183—222. 

Oompensation — ^When  Earned — Evidence.  Evidence  reviewed,  and, 

3  giving  it  the  most  favorable  construction  which,  in  reason, 
could  be  given  to  it,  held  sufficient  to  present  a  jury  ques- 
tion on  the  issue  whether  the  broker  was  the  procuring 
cause  of  a  sale.     Clark  &  Co.  v.  Monson,  183 — 980. 

Compensation — Fraud  of  Principal — Evidence — Sufficiency.     Evi- 

4  dence  reviewed,  and  held  insufficient  to  show  that  the  prin- 
cipal, in  order  to  avoid  the  payment  of  a  commission,  had 
fraudulently  availed  himself  of  the  efforts  of  the  broker. 
Mullen  V.  Crawford.  183—14. 

BUBDEN  OF  PROOF.  See  Bills  and  Notes,  9;  Cah- 
RiERS,  10,  17;  Criminal  I>aw,  4;  Evidence,  2; 
Principal  and  Surety,  2;    Wills,  2. 

CABBIEBS. 

Carriage  op  Goods. 

Failure  to  Show  Condition  When  Delivered  to  Carrier.     Failure  of 

1  the  evidence  to  shov/  the  condition  of  stock  when  delivered 
to  the  carrier  is  not  fatal  to  recovery  of  damages,  under 
pleadings  distinctly  alleging  damages  by  reason  of  a  speci- 
fied act  of  negligence  occurring  subsequent  to  receipt  by  the 
carrier.    McNamara  v.  Chicago,  R.  I.  &  P.  R.  Co.,  183—577. 

Interstate  Bill  of  Lading  Limiting  Damages.    The  provision  of 

2  an  interstate  bill  of  lading  that  the  carrier's  liability  for 
loss  or  damage  "shall  be  computed  on  the  basis  of  the  value 
of  the  property  at  the  tivie  and  place  of  shipment'. 
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(a)  Is  valid. 

(b)  Applies  to  damages  arising  from  delay. 

(c)  Creates  a  measure  of  damages  whlcfh  exdudee  all 
consideration  of  market  variations  pending  the  transports 
tlon.     Keeney  v.  Chicago,  B.  &  Q.  R.  Co.,   183—522. 

I 

Iiimltation  on  Filing  Claims — ^Waiver.      The     provision   of  la 

3  interstate  bill  of  lading  that  claims  for  damages  must  be 
filed  with  the  carrier  within  a  limited  time  may  sot  te 
waived  hy  the  carrier.  Keeney  v.  Chicago,  B.  &  Q.  R.  C« 
188—522. 

Presumption  from  Good  CkuiditLon.    Goods  delivered  to  a  or 

4  rier  in  undamaged  condition  are  presumed  to  remain  ic 
that  condition.  Claimant  for  damages  must  break  this  pR- 
sumption  by  a  showing  of  bad  condition  at  the  time  tU  ee- 
rier parts  with  the  goods,  not  at  a  time  when  a  draymi 
to  whom  the  carrier  had  delivered  them,  parts  with  tte 
goods — the  damage  being  such  that  no  retrospecti?e  pr^ 
sumptions  could  be  indulged.  Yarcho  v.  Chicago,  R.  I-  & 
P.  R.  Co.,  183—1180. 

Written  Claims  for  Damages.    The  requirement  of  an  IntenUK 

5  B/L  that  claims  for  damages  be  made  (a)  in  writing,  tf^ 
(b)  within  four  months,  etc.,  is  for  the  purpose  of  enaUim 
the  carrier,  &y  prompt  notice,  to  adequately  protect  Itaeit 
No  particular  form  of  written  notice  is  essential.  H^ 
such  requirement  was  sufiiciently  met  by  a  writing  ^ 
dencing  a  Joint  inspection  by  shipper  and  carrier  prior  to 
delivery,  whldh  writing  specified  the  shipment  and  tbe  ff- 
tent  of  damage  thereto,  was  duly  signed  by  the  carrier'i 
agent,  and  by  him  indorsed  on  the  shipper's  freight  receil^ 
A  priori,  such  writing  is  sufficient  when  followed  by  a  »rii- 
ten  notice  by  the  shipper  to  the  carrier,  specifying  the  sU^ 
ment  and  damage  thereto,  coupled  with  a  written  ezpreae^ 
intention  of  filing  future  claim.  Ehnery  ft  Co.  v.  Wabash  1 
Co.,  183—687. 

Bill  of  Lading  Bequiring  Written  Notice,   Etc.— Waiver.  1^ 

6  plea  that  the  provisions  of  an  Interstate  B/L  which  V^ 
vldes  that  claims  for  damages  must  be  filed  in  writing  «>^ 
within  a  specified  time  niay  not  he  waived,  becauw  >d^ 
waiver  would   work   an   unlawful   discrimination  hett** 
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shippers,  will  not  be  heeded  when  it  appears  that  the  In- 
terstate Conkmerce  Commission,  within  the  range  of  its  dis- 
cretion, has  formally  held  that,  under  stated  conditions,  the 
tiHiiver  of  such  provision  actually  worked  for  equality  be- 
tween shippers,  while  the  literal  enforcement  of  said  pro- 
vision actually  worked  a  discrimination.  Emery  &  Co.  v. 
Wabash  R.  Co.,  183—687. 

Damages — ^Measure.    In  an  action  for  damages  to  a  specific  part 

7  of  a  shipment,  the  carrier  may  not  contend  for  a  measure 
of  damages  which  would  apply  the  shipper's  profits  on  the 
undamaged  part  to  the  payment  of  the  dumage  caused  by 
the  carrier.    Bmery  &  Co.  v.  Wabash  R.  Co.,  183 — 687. 

Initial  and  Subsequent  Carriers— Liability.    Principle  recognized 

8  that  an  initial  interstate  carrier  is  liable  for  all  damages 
caused,  either  by  its  own  negligence  or  by  the  negligence 
of  a  connecting  or  delivering  carrier;  while  a  delivering 
carrier  is  liable  only  for  damages  caused  by  its  own  negli- 
gence.   Emery  ft  Co.  v.  Wabash  R.  Co.,  183^687. 

Damages — ^Presumption.    Principle  recognized  that  a  shipper  is 

9  entitled  to  the  benefit  of  the  rebuttable  presumption  that  the 
delivering  carrier  received  the  goods  in  as  good  condition 
as  they  were  In  when  received  by  the  initial  carrier.  Emery 
A  Co.  V.  Wabash  R.  Co.,  183—687. 

Perishable  Ooods — ^Damages — Burden  of  Proof.     Principle  recog- 

10  nlzed  that  the  shipper  of  perishable  goods,  in  an  action 
against  a  delivering  interstate  carrier,  has  the  burden  to 
prove  that  the  goods  were  delivered  to  the  initial  carrier  in 
such  condition  that  damages  thereto  could  only  occur  by 
reason  of  some  negligence  of  the  carriers'.  Emery  ft  Co.  v. 
Wabash  R.  Co.,  183—687. 

Delivery   Without   Bill— Subsequent  Acquisition.    A   carrier    is 

11  absolved  from  all  liability  on  the  score  of  delivery  by  de- 
livering a  shipment  without  obtaining  possession  of  the 
bill  of  lading,  but  subsequently  acquiring  the  bill  of  lading 
from  one  who  had  title  to  it.  Midland  Linseed  Co.  v.  Ameri- 
can L.  F.  Co.,  183—1046. 
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Unauthorized  Delivery.    A  shipper  who  sends  to  a  bank  a  bi: 

12  of  lading  with  draft  attached,  may  not,  as  between  hlm^if 
and  the  carrier,  claim  that  the  act  of  the  bank  in  deliTer- 
ing  the  bill  of  lading  to  the  buyer  was  unauthorized.  Se 
held  where  the  bank,  erroneously  supposing  the  draft  ce 
be  paid,  delivered  the  bill  of  lading  to  the  buyer,  and  the 
buyer  delivered  the  same  to  the  carrier.  Midland  Linseed 
Co.  V.  Amerioan  L.  F.  Co.,  183 — 1046. 

Unauthorised     Delivery — ^Ratification.    A     shipper      who,     witt 

13  knowledge  that  a  carrier  had  made  an  unauthorised  de- 
livery, treats  the  one  to  whom  the  delivery  was  made  a? 
his  debtor,  thereby  ratifies  the  unauthorized  delivery  asd 
necessarily  precludes  himself  from  proceeding  against  th^ 
carrier  as  for  conversion.  So  held  where  the  shipper  re- 
tained partial  payments  made  by  the  one  to  whom  deliver? 
was  made,  and  later  brought  suit  against  said  party  to  col- 
lect the  balance.  Midland  Linseed  Co.  v.  American  L*.  F.  Co. 
183—1046. 

Non-Delivery — Form  and  Time  of  Making  Claim.     A    proviskw 

14  in  an  interstate  bill  of  lading  requiring  claims  for  non-de- 
livery to  be  made  (a)  in  writing,  and  (b)   within  a  stated 
time,  applies,  in  compliance  with  Federal  court  rulings,  t9 
a  misdelivery.     Midland  Linseed  Co.  v.  American  L.  F.  Co 
183—1046. 

Form  of  Cfiaim — ^Authority  of  Agent  to  Receive.     A  shipper  o^ 

15  ligated  by  a  bill  of  lading  to  make  his  claim  for  damages 
in  a  specified  form,  must  show  such  authority  in  the  per- 
son to  whom  the  claim  is  made  that  it  may  be  inferred 
that  service  on  such  person  was  service  on  the  carrier.  Cer- 
tain indefinite  evidence  held  Insufficient  to  show  such  ao- 
thority.  Midland  Linseed  Co.  v.  American  L».  P.  Co.,  183— 
1046. 

rARRIAGE   OF    PaSSBNGKRS. 
/ 

Deraihnent — Bes  Ipsa  Loquitur.     A  passenger  injured  by  the  d^ 

16  railment  of  a  train  need  not  show  the  causes  of  the  derai 
ment.  though  aliened.  The  injured  party  makes  a  priic* 
facie  case  by  showing:    (a)  That  he  was  a  passenger  on  tl* 


Index,  Vol.  18:1  1419 

CAaRiEBS  Continued  to  Chattbl  Mobtoaoes 

train;  (b)  that  the  train  was  derailed;  (c)  that  he  was  in- 
jured thereby;  and  (d)  that  he  was  not  ^ilty  of  negli- 
gehce.  Lewis  v.  Cedar  Rapids  ft  Iowa  City  R.  ft  L.  Co.,  183 
—725. 

Oarriaob  op  Live  Stock. 

Loss  or  Injury— Bnxden  to  Show  Human  Agency.    Receipt  by 

17  a  carrier  of  live  stock  in  good  condition,  followed  by  the 
death  of  the  stock  prior  to  arrival  at  point  of  delivery,  cre- 
ates a  presumption  of  negligence  on  the  part  of  the  car- 
rier 07ily  in  those  cases  where  the  conditions  attending  the 
dead  stock  indicate  injury  by  human  agency.  In  the  ab- 
sence  of  such  indications,  the  shipper  must  negative  death 
by  natural  causes.  Nugent  v.  Chicago  ft  N.  W.  R.  Co.,  183 
—1073. 

Interstate  Commerce. 

PreiMuration  for  Repair  of  Instrumentality.    An  eroiployee  is  en- 

18  gaged  in  interstate  commerce  when,  on  orders  from  his 
superior,  and  on  a  car  furnished  by  the  master,  he  is  on  his 
way  to  repair  an  instrumentality  of  interstate  commerce. 
Brier  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  183—1212. 

OEBTIOBARI.     See  Appeal  and  Error,  11). 

OHABITABLE  INSTITUnONB.    See  Master  and  Serv- 
ant, 10. 

CHATTEL  MOBTQAGES. 

Sala  of  Property  as  Working  Wairer  of  Lien.  One  of  several 
beneficiary  creditors  under  a  trust  deed  to  chattel  property 
wiho  allows  the  trustee  to  sell  the  property,  and  later  ap- 
proves of  a  sale  by  the  purchaser  to  a  third  party  who,  in 
good  faith,  supposed  that  the  property  was  free  of  any  in- 
cumbrance, will   not  be  permitted,   subsequently,  to  bring 


/ 
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forth  a  prior  chattel  mortgage  on  the  property  and  for» 
close  the  same.    Hall  v.  Getty,  1S3 — 436. 

GOLLATEBAI,  INHEKITANOE.     See  Taxation,  1. 

OOIHDUEROE.     See  Garribrs. 

"Oxlgliial  Packages."  An  "original  package"  of  intentate  eooh 
merce  ceases  to  be  such  when,  after  completed  deliveiyto 
the  consignee  at  the  point  of  destination,  said  consignee 
holds  the  same  with  intent  to  break  such,  package,  ai  Uc 
customary  business  may  require,  and  sell  the  separate  eoo- 
tents  thereof  at  said  point  of  destination,  or  within  tlie 
state  thereof.     State  v.  C.  C.  Taft  Co.,  183—548. 

COMPROMISE  AND  SETTLEMENT.     See  Pi.badino,  5. 

Oonsldearatdon — ^Unfounded  Claims.  The  good-faith  assertion  of 
a  Judicially  unfounded  claim  furnishes  ample  consideratloB 
for  a  compromise  and  settlement.  Urdangen  v.  Fryer,  18K- 
89. 

CONSPIRACY.     See  Corporations,  4. 

CONSTITUTIONAL  LAW. 

Bight  of  Appellate  Oourt  to  Prescribe  Buies.    The  legislature 

1  may  not  deprive  the  Supreme  Court  of  its  inherent  pover. 
as  a  oourt  for  the  correction  of  errors  at  law,  to  prescribe 
appropriate  rules  for  the  orderly  and  accurate  presentatioo 
of  appeals;  moreover,  rules  which  require  "Btatements  of 
error  and  brfef  points"  are  not  in  conflict  with  Sec  H^ 
Code  Supp.,  1913.    Wine  v.  Jones,  183—1166. 

Classification — ^Animal  Beglstratlon.    The  primary  right  and  do- 

2  ty  of  the  legislature  to  classify — to  say  who  and  what  sob- 
ject-matters  shall  come  under  the  provisions  of  an  eoac^ 
ment — are  not  Improperly  exercised  in  the  Animal  Registrt- 
tion  Act,  which  requires  pedigree  registration,  and  eertlf- 
cate  thereof,  of  stallions  and  jacks,  and  om^lts  such  reqnii«' 
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mentfl  as  to  •t>ulls  and  other  animala.  Such  olasslflcation  Is 
eminently  natural,  in  view  of  the  inherent  differences  In 
the  species  and  in  the  purposes  for  which  they  are  owned 
and  used.  (See  Sec.  2341-f,  Code  Supp.,  1918.)  State  v. 
MoGuire,  183—927. 

Preyentlon  of  Fraud — ^Animal  Beglstratlon.  The  prevention  of 
3  fraud  in  the  sale,  use,  etc.,  of  stallions,  is  ample  justifica- 
tion for  the  statutory  requirement  that  the  pedigree  of  all 
such  shall  be  duly  registered,  and  a  certificate  thereof  ob- 
tained. (See  Sec.  2341-f,  Code  Supp.,  1913.)  State  v.  Mc- 
Guire,  183 — 927. 

OONTBAOTB.    See  Evidence,  7,  8,   15;    Fraud,  1,  2,  4; 
Partnership,  1;   Specific  Performance. 

Requisites  and  Validity. 

Non-Iiiteral  Porfonnaace — ^Effect.    One  wiho  performs  his  con- 

1  traot  undertaking  in  a  manner  acceptable  to  those  to  whom 
performance  is  due,  may  not  later  assail  the  validity  of  his 
undertaking,  on  the  ground  that  he,  himself,  did  not  lit- 
erally perform  his  said  undertaking  as  he  had  agreed.  Watt 
Y.  German  Sav.  Bank,  183 — 346. 

*CONSID]BBATION. 

Guaranty  in  Consideration  of  Indefinite  Extension  of  Debt.    A 

2  guaranty  of  a  debt  in  consideration  of  such  extension  of 
time  as  the  holder  of  the  debt  might  elect  to  give  the  debtor, 
is  not  supported  by  a  sufficient  consideration  even  though 
the  said  holder  did  forbear  collection  for  a  time.  Watt  v. 
German  SaY.  Bank,  183—346. 

Construction  and  Operation. 

Subject-ldatter — Scope  and  Extent  of  ObligatUm.    An  enforcible 

3  agreement  to  pay  the  debts  of  a  financially  embarrassed  cor- 
poration does  not  embrace  the  personal  notes  of  the  officers 
of  said  corporation  given  for  money  borrowed  by  said  ofil<- 
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cerB  for  the  sole  iise  and  benefit  of  the  corporation.    Watt 
V.  German  Sav.  Bank,  183 — 346. 

Partiefl — ^Privity.    Ordinarily,  there  Is  no  privity  of  contract  be- 

4  tween  the  original  seller  and  the  buyers  of  the  same  prop- 
erty in  subsequent  sales.  So  held  on  the  question  whether 
a  warranty  and  the  right  to  rely  thereon  passed  to  a  donee 
of  the  original  vendee.    Fulton  Bank  v.  Mathers,  183—226. 

Expiration  of  Written  Contract— Oontlnuance  of  BuBinMa— Fn- 

5  sumption.  The  pr'esumption  that  a  continuance  of  business 
relations  between  contracting  parties  after  the  expiration  of 
a  written  contract  is  on  the  terms  of  the  old,  expired  con* 
tract,  does  not  prevail  on  a  record  which  presents  a  Jutt 
question  on  such  issue  of  fact.  Merchants  T.  &  S.  Co.  t. 
Bmerson-Brantingham  Imp.  Co.,  183 — 533. 

Bights  Acquired  by  Third  Persons.    A  contract  may  Inur^to  the 

6  benefit  of  a  third  person,  even  thou^  he  is  not  a  party 
thereto,  or  directly  mentioned  therein.  So  held  where  a 
contract  between  landowners,  in  the  matter  of  maintaining 
division  fences,  was  held  to  inure  to  the  benefit  of  subse- 
quent tenants.    Little  v.  Laubach,  183 — 1370. 

m 

Performance  or  Breach. 

Substantial   Performance.    Substantial   performance  of  a  con- 

7  tract  is.  ordinarily,  all  that  is  required.  Watt  v.  GennM 
Sav.  Bank,  183 — 346. 

CONVERSION. 

Avoidance  by  Beconversion.  The  fiction  of  equitable  conversion 
of  real  estate  may  be  avoided  by  the  agreement  of  the 
sole  beneficiaries  to  take  the  land  €»  land — ^the  gift  being 
Immolate,  and  not  in  trust.    Norris  v.  Loyd,  183 — 1066. 


Index,  Vol.  183.  U2:\ 

m 

Corporations 

CORPORATIONS.     See    Contracts,    3;     Principal    and  ' 
Surety,  2. 

Capital  Stock,  Etc. 

Retirement  by  Purchase  of  Goods— Enforclbility.    A  provision 

1  In  certificates  of  stock  (transferable  only  by  holder,  and  on 
the  books  of  the  corporation)  to  the  effect  that  the  holder 
thereof  may  employ  the  stock  In  payment  of  the  products 
of  the  Issuing  corporation,  may  not  be  enforce>d  by  a  part- 
nership of  which  the  holder  is  a  member,  even  though,  to 
the  knowledge  of  the  corporation,  the  atock  was  purchased 
with  partnership  funds,  and  issued  to  the  individual  mem- 
ber of  the  partnership  as  a  matter  of  convenience.  National 
Sewer  Pipe  Co.  v.  Smith-Jaycox  Lbr.  Co.,  183 — 17. 

Issuance — Consideration.    If   consideration    for   an    issuance  of 

2  corporate  stock  would  exist  if  the  stock  were  issued  to  one 
person,  such  consideration  equally  exists  for  its  Issuance 
to  another,  to  whom  the  first  party  caused  the  corporation 
to  issue  It.    Watt  v.  German  Sav.  Bank,  183 — 346. 

What  OoDstlttttes  Stock.    The  term  "certificate  of  stock."  as  ap- 

3  plied  to  a  corporate  Instrument  which  contains  conditions 
which  tend  to  impair  the  corporate  capital  available  for 
the  satisfaction  of  creditors,  is  a  misnomer.  Bald  instru- 
ment is  not  a  "certificate  of  stock,"  in  any  legal  sense — is 
simply  an  evidence  of  a  debt  owing  by  the  corporation.  It 
follows  that,  as  to  such  an  instrument,  the  statutory  regu- 
lation of  the  issuance  of  stock  for  property  other  than  mon- 
ey, has  no  application.  (See  Sec.  164 1-b.  et  seq,.  Code  Supp., 
1913.)     Wright  V.  Johnston,  183—807. 

Transfer  of' Shares. 

OonsiMracy  to  Destroy  Business.     Evidence  reviewed,  in  an  ac- 

4  tion  to  compel  the  transfer  of  shjtres,  and  held  insufliclent 
to  show  that  plain tilT  was  in  a  conspiracy  to  destroy  de- 
fendant's business.     Poet  v.  Null,  183—760. 
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Tenure — ^Unlawful  Bemoval.    A   duly  elected  corporate  officer, 

5  whose  tenure  of  o£9;ee  Is  definitely  fixed  by  the  articles  of 
Incorporation,  may  not,  prior  to  the  expiration  of  said  fixed 
time,  be  legally  discharged,  without  cause,  by  the  board 
of  directors.    Barker  y.  National  L.  Assn.,  183 — ^966. 

Elections. 

FormalltLes  Necessary.    No  particular  formality  is  required,  in 

6  electing  the  ofilcers  of  a  corporation,  especially  when  no 
contest  attends  the  election.  On  the  Issue  whether  the  am- 
biguous proceedings  of  a  board  of  directors  constituted  an 
election,  a  construction  whioh  wi>uld  lead  to  InTalldlty  be- 
cause in  excess  of  lee^al  power  in  the  directors  will  not  be 
adopted,  when  another  construction  Is  availaible  which  Ib 
concededly  within  the  powers  of  the  directors.  Barker  t. 
National  L.  Assn.,  183 — 966. 

Power  to  Postpone.    Articles  of  incorporation  which  distinctir 

7  provide  that  the  directors  shall,  on  a  specified  day,  elect 
the  officers  of  the  corporation,  are  not  mandatory,  in  such 
sense  that  the  directors  may  not,  on  said  specified  day,  post- 
pone such  election  to  a  subsequent  day.  Barker  y.  National 
L.  Assn.,  183 — 966. 

•  Non-Voluntary  Proxy.    A  proxy  is  not  rendered  non-yolnntary 

8  by  the  fact  that  the  president  of  the  company  sent  the  stock- 
holder a  blank  form,  with  a  request  that  the  stockholder 
execute  the  same.  (6ee  Sec.  1821-y,  Ck>de  Supp.,  1913.) 
And  such  a  proxy  is  personal  to  the  one  to  whom  it  is  ad- 
dressed, even  though  such  person  is  described  as  "presi- 
dent," etc.,  of  the  corporation.     State  v.  Meredith,  183—788. 

Improper  Solicitation  of  Proxy.    A  vote  cast  at  a  stockholders' 

9  nueeting,  under  a  proxy  which  the  stockholder  voluntarily 
executed,  is  in  no  manner  invalidated  hy  the  fact  that  tbe 
person  ta  whom  the  proxy  was  given  was  guilty  of  criminal 
solicitation  in  obtaining  the  proxy.  (See  Sec.  1821-y,  Code 
Supp.,  1913.)     State  v.  Meredith,  188 — ^783. 
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Teauro — ^Holding  Oyer.    An  officer  of  a  corporation,  by  hoMing 

10  ov«r,  without  reflection,  after  the  expiration  of  bis  duly 
elected  term  of  office,  because  of  the  failure  of  the  directors 
to  eleot  his  successor,  does  not,  ipso  facto,  succeed  to  a  full 
new  term,  under  articles  of  incorporation  which  provide 
"that  the  term  of  office  of  said  officer  shall  be  two  years, 
and  until  his  successor  is  elected  and  qualified,**  Barker  v. 
Natioxtal  1m  Assn.,  183 — 966. 

'  (il^ORPORATB    DbBTS. 

IdahUlty  on  XTnpald  Stock.    Bxtendlng  credit  to  a  corporation, 

11  with  knowledge  that  the  corporate  stock  Tuis  been  issued 
without  payment  therefor^  precludes  the  one  so  extending 
credit  from  ipurauing  the  stockholders  on  their  unpaid  stock 
«ub0criptions.    Watt  t.  Qerman  Say.  Bank,  188 — 846. 

OOUMTIES.     See  Appeal  and  Beror,  16 ;  Highways,  6,  7. 

Highways— Nectligently  Obstructing— LLability.  The  non-lia- 
bility of  a  county  for  damages  resulting  from  the  act  of  its 
'board  of  euperyisore  in  negligently  obstructing  a  highway, 
as  distinguished  from  a  bridge,  extends  to  the  supenrisors 
who  order  the  obstruction,  and  to  a  mere  employee,  who 
does  only  that  which  the  supervlBors  direct  him  to  do.  Qib- 
son  V.  Sioux  County,  183—1006. 

OBOHNALULW. 

Aocomplioes  In  Crime  of  Incest.    A  16-year-old  daughter  is,  un- 

1  der  the  record,  held  to  be  an  accomplice  with  her  father 
in  the  crime  of  incest.    State  v.  Kurtz,  183 — 480. 

Spectacular  Conduct  of  County  Attorney.    It  is  not  necessarily 

2  reyersible  error  for  a  county  attorney  to  suddenly  appear 

before  the  jury  with  a  22-day-old  infant  in  his  arms,  to 

hand  the  child  to  the  prosecuting  witness,  and  to  haye  the 

witness  identify  the  child,  and  testify  to  its  paternity.   State 

V.  Kurtz,  183—480, 
Vol,  J88  lA.— 90 
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Existence  and  SuilLcieney  of  Corroboration.    Corroboration  of  u 

3  accomplice  may  consist  of  a  failure  of  the^  accused  to  deny 
his  ernilt  when  openly  accused  thereof,  and  of  conduct  io- 
pliedly  admitting  his  guilt  and  inconsistent  with  innoceoce. 
State  V.  Kurtz.  183—480. 

Presumption  and  Bniden  of  Proof.    The  presumption  of  illesal 

4  sale  or  keeping  for  sale  which  the  taw  indulges  from  the 
fact  that  intoxicating  liquors  are  found  in  unusual  quanti- 
ties in  the  defendant's  residence,  etc..  does  not  justify  an 
instruction  that  the  Jury  must  convict  unless  the  accuKi 
overcomes  the  presumi>tion.     State  v.  Bertinelli,  183—1141 

Other  Offenses.     A  witness  may  not,  on  cross-examination,  be 

5  Interrogated  as  to  offenses  alleged  to  have  been  committed 
by  an  accused,  which  ofTenses  are  separate  and  distinct  fron 
the  one  under  investigation,  and  which  were  in  no  manner 
brought  out  on  direct  examination.  State  v.  Dillman,  183- 
1147. 

DAMAGES.     See  ('arkikus;   Fkncgs;  Laxdi/)rd  and  Ten- 
ant, 5;    Municipal  Corporations,  6,  7,  8;   Negu- 

OENOE,    14,    15;     PHYSiriANS    AND    SuRGBONS;    WaTEBS 
AND  WaTERCOT'RSES,  4. 

Avoidable   Damages— Non-Necessity   to   Commit   Trespass.  The 

1  rule  that  one  may  not  recover  for  avoidable  consequences 
does  not  require  that  the  injured  party  commit  a  trespass. 
Straight  Bros.  Co.  v.  Chicago.  M.  ft  St.  P.  R.  Co..  183— W- 

Injury  to  Iieasahold  Interest.    On  the  issue  as  to  the  dama^ 

2  to  a  leasehold  interest  in  farm  lands  by  reason  of  the  un- 
lawful flooding  of  the  land,  evidence  is  admissible  of  tbe 
usual  c^Dp  yield  and  the  value  thereof  in  the  neighborhood 
in  question.     Straight  Bros.  Co.  v.  Chicago.  M.  ft  St.  P.  R 
Co.,  183—934. 

Flooding  of  Lands  and  Injury  to  SolL     "The  difference  betweei 
S    the  value  of  a  farm  as  an  entirety,  immediately  before  asd 
immediately  after  an  unlawful  flooding"  which  causes  in- 
jury to  the  soil,  is,  or  may  be,  a  better  measure  of  damage^ 
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than  such  difference  confined  solely  to  the  lands  receiving 
the  physical  injury.  Straight  Bros.  Co.  v.  Chicago,  M.  & 
St  P.  R.  Co.,  183—934. 


Flooding  of  Itands  and  Injury  to  Orops.    Injury  to  growing  crops, 

4  and  injury  by  reason  of  inability  to  plant  or  raise  crops, 
caused  by  the  unlawful  flooding  of  bands,  may  very  prop- 
erly be  worked  out  by  determining  the  difference  between 
the  rental  value  of  the  land  for  the  term  in  question,  imme- 
diately before  and  after  the  flooding.    Straight  Bros.  Co. 

V.  Chicago.  M.  A  St.  P.  R.  Co.,  183—934. 
* 

FleadUUty  of  lieasiires.    Principle  recognized  that  it  matters 

5  little  just  what  rule  is  adopted  for  measuring  damages,  pro- 
vided the  jury  can  and  does  thereunder  work  out  substan- 
tially just  compensation.  Straight  Bros.  Co.  v.  Chicago,  M. 
ft  St.  P.  R.  Co.,  183—934. 

Double  Recovery.    Allowing  damages  to  land  which  has,  in  a 

6  sense,  been  permanently  injured  by  reason  of  an  unlawful 
flooding,  and  allowing  damages  to  growing  crops  and  dam- 
ages by  reason  of  inability  to  raise  crops  on  the  same  land, 
and  by  reason  of  the  same  flooding,  do  not  constitute  or 
authorize  a  double  recovery.  Straight  Bros.  Co.  v.  Chicago, 
M.  k  St.  P.     R.  Co.,  183—934. 

DEDICATION. 

Toiwn  Plats — ^Acceptance.    The  filing  and  recording  of  a  town 

1  plat  acts  as  a  deed  in  fee  to  the  public  of  the  lands  set  apart 
for  streets  and  alleys,  but,  like  all  other  deeds,  an  aoceptr 
ance  is  abeolutely  necessary.  In  other  words,  such  lands  do 
not  beoome  public  "roads'*  until  accepted  by  the  public. 
Bowersox  v.  Board,  183 — 645. 

Acceptance — Evidence.    It  is  su^^gested  that  evidence  of  the  ac- 

2  ceptance  of  a  town  plat  dedication  of  lands  ,for  streets  and 
alleys,  aside  from  a  formal  order  of  acceptance  by  the  pub- 
lie  authorities,  may  consist  of: 

(a)  The  expenditure  of  labor  or  money  thereon  by  the 
pubUc  authorities. 
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(b)  The  general  or  frequent  use  of  the  land  as  a  street  or 
road. 

(c)  The  genenal  recognition  hy  the  public  of  the  land  as 
a  pulblic  highway.    Bowersox  v.  Board,  183 — 645. 

DEEDS.        See  E^rID]aNCB,  17;    Ouabdian  and   Wabd,   1; 
homkstead,  2,  3. 

Validity. 

ParoL    A  parol  gift  of  real  estate,  where  the  donee  takes  poa- 

1  session  thereunder  and  improves  the  land  as  his  own,  will 
be  sustained.    Barber  ▼.  Wiemer,  188 — ^72. 

Undue  Influence  and  Intoxication.    EMdence  reviewed,  and  held 

2  insufiOfiient  to  establish  the  Invalidity  of  a  deed  by  reason 
of  undue  influence  on  the  part  of  grantee,  or  intoxicatian 
on  the  part  of  grantor.    Slater  v.  91ater,  183-— 472. 

CONSTEUCTION   AND  OPERATION. 

Deed  to  I«ot  Impliedly  Conveying  Vacated  Alley.    Owners  of  lots 

3  who  consent  to  the 'vacation  of  an  appurtenant  and  sepa- 
rating alley,  on  the  express  condition  that  such  vacation 
will  carry  to  each  lot  owner  title  to  a  proportionate  part 
of  said  alley,  are  bound  thereby.  It  follows  that  a  subse- 
quent deed  by  one  of  such  owners  for  his  particular  lot 
will  be  construed  as  carrying  title  to  the  grantor's  portion 
of  the  alley,  even  though  the  lot  is  described  by  its  lot 
number  only.    Whalen  v.  Smith,  183 — 949. 

Fee  (7)  or  Easement  (7) — Railway  Right  of  Way.    A  deed  which 

4  "sells  and  quitclaims  to  the  grantee  all  the  right,  title  and 
interest"  of  the  grantor,  carries  a  fee,  and  not  a  mere  ease- 
ment, even  though  coupled  with  an  agreement  that  grantee 
will  use  the  land  for  the  construction  and  operation  of  a 
street  railway.  Des  Moines  City  R.  Co.  v.  City  of  Des 
Moines,  183—1261. 

Estates  in  Fee — ^Possibility  of  Reverter.    An  estate  in  fee  is  not 

5  deprived  of  such  characteristic  by  a  clause  tn  the  deed  pro- 
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viding  for  a  "possible  reverter."    Des  Moines  City  R.  Co. 
V.  City  of  Des  Moines,  183 — 1261. 

-OonditionB  and  Bestrictlons — ^Validity.    One  who  is,  In  fact,  the 

6  absolute  owner  of  real  estate  under  an  executed  parol  gift, 
is  none  the  less  so  because  of  the  subsequent  execution  by 
the  donor  of  a  deed  to  donee,  containing  trust  provisions  to 
which  donee  did  not  consent.    Barber  v.  Wiemer,  183 — 72. 

Cancellation. 

Nominal  Oonsideratlon  and  Marked  Mental  Bnipairment.    Want 

7  of  consideration  is  not  of  Itself.  smflOclent  ground  for  set- 
ting aside  a  completed  conveyance,  but  such  want  of  oon- 
sideratlon plus  the  marked  mental  impairmient  x)f  the  grant- 
or— of  which  grantee  had  full  knowledge — may  demand  such 
canceHation.    Casady  v.  Bickford,  183-— 973. 

DESCENT  AND  DISTMBUTION.     vSee  Wills,  6-9,  12. 

Persons  Entitled. 

How  Dotennined.    Heirs  must   be  determined  by  the  law   In 

1  force  at  the  time  of  the  death  of  the  person  whose  estate 
is  under  consideration.    McAllister  v.  McAllister,  183 — 245. 

Wife  Not  Heir  of  Husband.    A  widow  le  not  an  "heir"  of  her 

2  deceased  husband,  within  the  meaning  of  Sec.  3378,  Code, 
1897,  which  provides  that  ^  property  which  cannot  descend 
to  the  son  of  an  intestate  because  of  the  prior  death  of  the 
son,  shall  descend  to  the  heirs  of  such  pre-deceased  son. 
Schultz  V.  Schultz,  183—920. 

Non-Dowable  Lands.    A   widow   takes   no   dowable   Interest   in 

3  lands  which  her  husband  would  have  taken  had  he  not  pre- 
deceased his  intestate  father.  (See  Sec.  33G6,  Code,  1897; 
Sec.  3379,  Code  Supp.,  1913.)     Schultz  v.  Schultz,  183—920. 

Haln  of  Bastard — Patative  Grandfather.    The  children  of  a  de- 

4  ceased  ibaatard  mother  inherit  the  share  which  thdir  mother 
would  have  Inherited  from  her  fiather,  even  though  It  be 
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conceded  that  the  father,  in  case  he  outlives  such  children, 
may  not  inherit  from  them.  (Sec.  3385,  Code.  1897.)  Mc- 
Kellar  v.  McKellar,  183-— 1030. 


Adoption  of  Bastard — Effect  on  Inheritance  from  Katural  Par- 
5    ent.    The  adoption  of  an  illegitimate  child  in  no  wise  les- 
sens its  right  to  inherit  from  its  natural  parents.    (Sec. 
3384,  CJode,  1897.)     MoKellar  v.  McKeHar,  183—1030. 

DITCHES.     See  Drains;   Waters  and  Watercourses. 
DIVOEOE. 

Unsupported  Conditions.    A  modifying  order  in  divorce  proceed- 

1  ings  which  require  the  defendant  father  to  support  an  im- 
mature child,  who  was  not  born  at  the  time- of  the  original 
decree  of  divorce,  may  not,  in  the  absence  of  evidence  of  the 
mother's  unfitness,  be  made  conditional  upon  the  motiier's 
surrendering  the  custody  of  the  child  to  persons  other  than 
the  defendant  father,  nor  conditional  upon  the  court's  se- 
lecting the  proper  school  for  the  child's  education.  (Sec 
3180,  Code,  1897.)     Cline  v.  Cllne,  183—1255. 

Supplemental  Proceedings — Attorney  Fees.    Concede,  arguendo, 

2  that  the  court  has  power  to  allow  attorney  fees  in  supple- 
mental proceedings  to  obtain  modifications  of  a  divorce  de- 
cree, yet  such  allowance  is  largely  a  matter  of  discretion 
with  the  trial  court.  (Sec.  3177,  Code,  1897.)  Cline  v. 
Cline,  183 — 1255. 

DOWER.     Bee  Descent  and  Distribution,  3. 

DBAINS.     See    Highways,    3;     Nuisance;     Waters  and 
Watercourses. 

EstabLiflhmeiit — Objections-^BeauireiiientB.    Objections     to     the 
1    estahlishment  of  a  draina^^e  district  need  not  be  in  writing 
nor  in  any  particular  form,  nor  made  at  or  before  any  par* 
ticular  date.    The  all-essential  requirement  is  that  such  ob- 
jections be  raised  in  some  intelligent  manner  before  the 
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board  of  supervisors,  in  ample  time  for  due  consideration. 
Lewis  V.  Pryor  Drain.  Dist.,  183—236. 

EgtabUalmient — Modifying.  Engineer's   Report — ^Appeal.    An   or- 

2  der  establishing  a  drainage  improvement  by  eliminating 
a  portion  of  the  engineer's  recommendations,  toithout  pre- 
vious notification  of  intention  to  so  eliminate^  is  appealable 
by  those  adversely  interested,  without  presentation  of  any 
objections  before  the  board.  Lewis  v.  Pryor  Drain,  Dist., 
183—236, 

Establishment — Appeal — Failure   to    File    Petition.     Failure    of 

3  one  who  appeals  from  an  order  establishing  a  drainage  im- 
provement, to  file,  on  or  before  the  first  day  of  the  next 
term  of  the  district  court  succeeding  the  taking  of  the  ap- 
peal, a  petition  setting  forth  the  order  appealed  from,  with 
his  objections  thereto,  is  fatal  to  the  appeal,  when  the  drain- 
age authorities  availed  themselves  of  said  failure  by  mo- 
tion to  dismiss,  filed  before  such  petition  Is  filed.  (Sec. 
1989-al4,  Code  Supp.,   1913.)     Stewart  v.   Board,   183—256. 

Establishment — ^Inclusion  of  Lands — ^Benefits — Presumption.    The 

4  inclusion  of  lands  within  a  drainage  district  is  a  finality  on 
the  question  of  some  benefit  to  the  land.  Stewart  v.  Board, 
183—256. 

''Deepening  and  Widening"  Under  Guise  of  "Cleaning  and  Be- 

5  pairing."  An-  assessment  made  under  a  proceeding  '*to 
clean  and  repair"'  a  public  drain,  without  notice  to  the  prop- 
erty owner,  is  wholly  illegal,  when  the  work  actually  done 
constitutes,  in  general  substance,  a  "widening  and  deepen- 
ing" of  the  ditch,  even  though,  in  the  process  of  "widen- 
ing and  deepening,"  cleaning  and  repairing  were  done.  (See 
Sees.  1989-all,  1989-a21,  Code  Supp.,  1913.)  Lade  v.  Board 
of  Supervisors,  183 — 1026. 

Illegality — ^Estoppel,    i^andowners  are  not  estopped  to  object  to 

6  an  Illegal  assessment  by  the  naked  fact  that  they  knew 
that  work  was  being  done  on  the  drain.  So  held  where  the 
work  done  was  under  proceeding  to  clean  and  repair,  but 
in  truth  constituted  a  widening  and  deepening.  Lade  v. 
Board  of  Supervisors,  183 — 1026. 


1432  Indbx,  Vol.  183. 

Election  of  Rbmedies  to  ELiCTioira 

ELECTION  OF  REMEDIES. 

Non-IncoDflistent  Proceedings.  The  ssct  of  a  landlord  in  attempt- 
ing to  collect  rent  from  the  tenant's  estate,  and,  after  fail- 
ure, proceeding  against  one  who  had  converted  property 
U'pon  which  the  rent  was  a  lien,  is  entirely  consistent  and 
non-prejudicial  to  the  conversioner.  Boles  v.  Missouri  Val- 
ley Elevator  CJo.,  183 — ^517. 

ELECTIONS. 

Qualifications  op  Votbes. 

"Electors"— Women  Voters— Bonds.    The  term  "elector,"  trn- 

1  qualified  and  unexplained,  means  a  constitutianal  elector. 
A  constitutional  elector  is  a  male  person.  Therefore,  when 
a  statute  requires  "a  rrvajority  of  all  electors  voting*'  as  a 
condition  to  the  issuance  of  bonds,  it  means  the  same  as 
though  the  statute  had  omitted  "elector"  and  used  the 
term  "male  voters,"  even  though  women  are  permitted  to 
vote  on  8ttch  bond  issue.  So  held  under  Sec  1306-e,  Code 
Supp.,  1913,  providing  for  bond  issues  for  specified  public 
utility  purposes.    Sears  v.  City  of  Maquoketa,  183 — IIW. 

Naturalization— Adoption.    The   adoption   by   a   citizen  of  the 

2  United  States  of  a  foreign  born  minor  does  not,  ipso  facto, 
naturalize  such  minor.    Powers  v.  Harten,  183 — ^764. 

Beeidence.    EMdence  reviewed,  and   held  insuflicient  to  show 

3  that  an  elector  was  not  a  resident  of  the  precinct  in  which 
he  voted.     Powers  v.  Harten,  183 — 764. 

Conduct  of  Elections. 

Privilege  of  Secrecy  as  to  How  Elector  Votes.    An  illegal  voter, 

4  who  admits  that  he  did  vote  on  the  occasion  in  question, 
possesses  no  right  of  secrecy  as  to  how  he  voted.  Powers 
V.  Harten,  183 — ^764. 

How  One  Voted.    Circumstances,  in  and  of  themselves,  may  he 

5  sufficient  to  show  how  a  person  voted.  Powers  v.  Harten, 
183—764. 
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EMINENT  DOMAIN.     See  Highways;   Railroads,  13. 
ESCHEAT. 

Ualittlty  of  State — ^Interest.  One  wlio  proves  his  heirship  to 
funds  which  are  held  by  the  state  under  an  order  of  escheat, 
Is  entitled  to  interest  on  the  fund  only  from  the  date  of 
the  decree  which  establishes  such  heirship,  and  then,  only 
for  such  amount  of  interest  as  the  state  or  its  officers  etc- 
tuaUy  receive  after  said  date  on  the  fund,  as  a  school  loan. 
(Sec.  8391,  Oode,  1897.)  McKeown  v.  Morrow,  183—464. 

ESTOPPEL.     See  Highways,  4. 

Assarting  Validity  of  Foreclosure  Deed  and  Fraud  Leading  There- 
to. One  may  not  base  his  claim  to  title  on  a  foreclosure 
deed,  and  in  the  same  br^Mith  contend  that  the  entire  fore- 
closure proceedings  were  a  fraud  upon  him.  McCreary  v. 
McGregor,  183—732. 

EVIDENCE.  See  Bastards,  1;  Falsb  Pretenses,  1,  2; 
Fraud;  Libel  and  Slander^  3;  Negligence,  18; 
Trial. 

Judicial  Notice. 

Official  Signatures.    Courts  take  judicial   notice  of  the  official 

1  character  and  signature  of  their  own  clerk.  Ames  Evening 
Times  t.  Ames  Weekly  Tribune,  183 — 1188. 

Burden  op  Proof. 

"     Expiration  qf  Express  Contract — Continuance  of  Business — Effect. 

2  He  who  pleads  that  the  terms  of  an  expired  written  con- 
tract control  subsequent  business  relations  has  the  burden 
to  so  prove.  Merchants  T.  &  S.  Co.  v.  Emerson-Branting- 
ham  Imp.  Co.,  183 — 533. 
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Presumptions. 

Agent  Reporting  to  His  Principal.     It  will  be  presumed  that  tbe 

3  agent  of  a  common  carrier  duly  reported  to  his  superior 
officers  a  fact  which  it  was  his  duty  to  know,  which  he  did 
know,  and  which  it  was  his  duty  to  so  report.  E^ery  k  Co. 
V.  Wabash  R.  Co.,  183—687. 

Relkvaxcy,  Comfetexcy,  and  Mateeiality. 

Blaster  and  Servant — Coxreqpondence  Relative  to  Discbaige.   In 

4  an  action  by  a  servant  for  wrongful  discharge,  the  corre- 
spondence relative  thereto  which  passed  between  the  par- 
ties may  become  competent,  relevant,  and  material.  Red- 
field   V.   Boston   P.  &   M.   Co.,   183 — 194. 

Intent  and  Purpose.    The  holder  of  a  note  (not  a  party  thereto 

'5    on  its  face)  may  testify,  in  an  action  thereon,  that,  in  a^ 

quiring  the  note,  it  was  not  his  intention  to  voluntarily  pay 

the  note,  but  that  it  was  his  intention  to  purchase  the  note. 

Dilenbeck   v.    Herrold,   183—264. 

Person  as  Exhibit.    Conceding,  arguendo,  that  a  human  being 

6  may  be  offered  as  an  exhibit,  yet  a  formal  offer  is  properly 
rejected  when  the  person  in  question  was  a  witness,  and 
fully  examined  before  the  jury.  Ferguson  v.  Ferguson. 
183—519. 

Breach  of  Contract.    On  the  issue  of  damages  for  breach  of  con- 

7  tract  to  prevent  the  growth  of  weeds  upon  a  farm,  evidence 
as  to  the  price  at  which  the  owner  had  contracted  to  sell 
the  farm  and  the  lesser  price  which  he  was  conrpelled  to  a^ 
cept,  owing  to  the  breach  of  said  contract,  is  relevant,  com- 
petent, and  material.     Wheeler  v.  Schilder,  183 — 628. 

Extent  of  Breach  of  Contract.    On  the  issue  whether  a  farm  was 

8  infested  with  noxious  weeds,  evidence  is  admissible  to  show 
(a)  the  time  necessary  to  cut  and  destroy  l^uch  weeds,  (b) 
the  crops  raised  on  the  farm  from  year  to  year,  and  (c)  the 
relative  extent  to  which  yie  farm  was  infested  with  weeds 
when  the  tenant  took  possession  and  when  he  relinquisbed 
possession.    Wheeler  v.  Schilder.  183 — 623. 
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Ancient  Documents — Conditione  to  AdmiasiUllty.  Instruments 
9  of  ancient  nature,  free  from  suspicious  appearance,  found  in 
places  consistent  with  their  genuineness,  and  (if  constitut- 
ing conveyances  of  land)  attended  with  circumstances  cor^ 
roborative  of  their  genuineness,  are  admissible,  without  for- 
mal or  further  evidence  of  genuineness.  So  held  as  to  a 
60-year-old  unacknowledged  conveyance  of  land  for  a  high- 
way.    Bidwell  V.  McCuen,  183—633. 

How  Strangers  Would  Testify.    What  another  person  would  tes- 

10  tify  to,  if  asked  as  to  a  certain  matter,  is  wholly  incom- 
petent.   State  V.  Fountain,  183 — 1159. 

Ez-Parte  Affidavits,  Etc.    An  ex-parte  affidavit,  and  an  unsworn 

11  and  unsigned  statement  of  account  concerning  alleged  dam- 
ages to  a  shipment  of  goods,  are  wholly  inadmissible.  Yar- 
cho  V.  Chicago,  R.  I.  &  P.  R.  Co.,  183—1180. 

Declarations. 

Declarations  of  One  Having  Conflicting  Interests.    Declarations 

12  of  the  deceased  officers  of  a  savings  bank  that  the  bank  was 
owner  of  and  carrying  on  a  business  prohibited  by  law  to 
the  bank  are  inadmissible,  when  such  declarations  are  dis- 
tinctly hofitile  to  the  interests  of  the  bank.  Watt  v.  Ger- 
man Sav.  Bank,  183 — 346. 

Declarations  as  to  Possession.    On  an  issue  whether  one  is  in 

13  possession  of  property  as  owner,  or  as  agent  only,  his  decla- 
^         rations  relative  to  the  nature  of  such  possession  arc  admis- 
sible.    Sccvel  v.  Monaghan,  183 — 581. 

DOCIMENTARY. 

• 

City  Ordinance — ^Negligence.    Ordinances  regulating  the  use  of 

14  streets  in  private  building  operations  are  admisaible  in  con- 
nection with  the  evidence  that  such  regulations  were  vio- 
lated, with  resulting  injury  to  another.  Malloy  v.  Stoddard 
Cons.  Co.,  183—881. 
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Parol  as  Affecting  Writing. 

Bubject-Matter  Mk>t  Ck>yered  by  Wilting.    Evidence  of  an  oral 

15  contract,  contemporaneous  with  a  written  contract,  but  on 
a  subject-matter  on  which  the  written  contract  is  silent,  is 
not  yiolative  of  the  parol  evidence  rule.  Armstrong  v.  Car- 
anagh,  183 — 140. 

Bills  and  Notes — ^Indorsement  as  to  Payment.    The  Indorsement 

16  "Paid/'  on  the  face  of  a  promissory  note,  while  prlnoa-facie 
evidence  of  a  complete  satisfaction,  ls«  neverthelaas,  subject 
to  oral  explanation  or  contradiction,  especially  as  against 
the  maker,  who  was  not  a  party  to  the  transaction  which 
resulted  in  such  indorsement  Dilenbeck  v.  Herrold,  18S— 
264. 

Engrafting  Condition  on  Deed.    Parol  evidence  is  inadmissible  to 

17  engraft  upon  an  absolute  deed  to  a  wife  of  premises  paid 
for  by  the  husband,  a  condition  to  the  effect  that  the  wife 
was  to  have  absolute  title  only  in  case  she  survived  the 
husband.    Mossestad  v.  Mossestad,  183 — 311. 

When  Bule  Not  Available.    The  rule  prohibiting  the  reception 

18  of  parol  evidence  to  vary,  etc.,  the  terms  of  a  valid  writing, 
is  not  available  to  one  who  Is  a  stranger  to  the  contract 
Wheeler  v.  Schilder,  183 — 623. 

Opinion  Evidence. 

Conclusions — ^WlUs — ^Influence  Over  Testator.    It  is  error  to  per- 

19  mit  a  contestant  to  state  that  proponent  had  great  Influence 
over  testatrix,  yet  nonprejudicial  when  the  fact  of  snch  In- 
fluence abundantly  and  without  controversy  appears  finom 
other  portions  of  the  record.    Monahan  v.  Roderick,  183 — 1. 

• 

Nonexpert  Witness — ^Insufficient  Betail  of  Facts— Wills.    It  la  not 

20  prejudicial  error  to  permit  a  nonexpert  witness,  on  an  in- 
sufficient detail  of  facts,  to  give  an  inconsequential  opinion 
as  to  the  soundness  of  mind  of  a  person.  Monahan  v.  Rod- 
crick.  183 — 1. 
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Nonazpert  Witaess— Detail  of  Facts — Bnfllcieiicy.    The  detail  of 

21  facta  which  will  qualify  a  non«c]>ert  witness  to  gl^e  an 
opinion  as  to  the  unsoundness  of  mind  of  a  person,  is  suffi- 
cient, if  such  detail  is  as  to  matters  somewhat  out  of  the 
ordinary,  and  of  a  nature  such  as  to  attract  attention  to  the 
mental  condition  of  the  person  in  question.  Monahan  v. 
noderlck,  183 — 1. 

PhysJcisna    Opinion  without    I>etail    of    Facts.    A    physician, 

22  though  not  an  expert  in  mental  diseases,  may,  without  a  de- 
tail of  facts,  give  his  opinion  as  to  the  mental  soundness 
of  a  person  professionally  treated  by  him.  Monahan  v.  Rod- 
erick, 183 — ^1. 

Physical  Oondition  of  Injured  Person— Qualification  of  Expert. 

23  The  opinion  of  a  physician  as  to  the  physical  condition  of 
an  injured  persen  is  not  necessarily  erroneous  to  the  extent 
of  prejudice  because  based,  in  some  degree,  on  information 
obtained  from  hearsay  sources.  Little  v.  Maxwell,  183 — 
164. 

Competency  of  Expert— Lack  of  Knowledge  of  SCaterial  Oondi- 

24  tlon.  An  expert  witness  is  not  competent  to  testify  to  the 
value  of  a  thing,  when  such  value  dependa  materially  on  a 
condition  as  to  which  the  expert  shows  no  knowledge.  Dilly 
V.  Paynesville  Land  Co.,  183—217. 

Ooiichi8lo&— Knowledge  of  Another.    An  assertion  by  a  witness 

25  that  a  bank  had  no  notice  of  any  infirmity  in  the  original 
titje  to  a  note  which  the  bank  had  purchased,  is  a  pure 
conclusion.  German  American  Nat.  Bank  v.  Kelley,  183 — 
269. 

Impeaching  Evid^ica.    Opinion  evidence  on  values  may  not  be 

26  considered  as  impeaching  evidence  of  former  opinion  evi- 
dence on  values  introduced  by  the  same  party.  State  v. 
Klefer,  183—319. 

OondnsiODS-— Understanding  of  Witness.    The  "understanding" 

27  of  witnesses  that  a  savings  bank  was  the  owner  of  and  car- 
rying on  a  business  prohibited  to  such  bank  is  an  inad- 
missible conclusion.    Watt  v.  German  Sav.  Bank.  183 — 346. 
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OmydnwUmn    TiiwtiKd  Value  «f  Luid.    Bvidenoe  bgr 

28    witneflses  as  to  the  relative  value  of  land  wiUi  and  vi 

noxious  weeds  thereon  is  an  allowable  condurioB. 

▼.  SchUden  183--623. 


Bxamlnatlm  of  Experts^    An  expert  who  answers   an 

29  question  which  assumes  the  existence  of  a  certain  fmSL 
which  fact  the  expert  hat  not  yet  testified  to,  will  be  pn- 
sumed  to  have  had  such  fact  in  mind  in  sivin^  sock  la- 
swer,  when  the  record  shows  that,  subsequent  to  such  ai- 
swer,  he  did  testify  to  the  existence  of  such  missing  tmes. 
and  linew  thereof  before  he  gave  said  answer.  JelEries  t. 
Iowa  R.  ft  U  Co.,  183—858. 

Hypothetical  (Question — ^Proper  Fonn.     When  nature  lias  so  fir 

30  healed  and  repaired  a  physical  injill*y  that  symptoms  of  paix 
are  purely  subjective,  a  medical  expert  (first  duly  informed 
of  the  nature,  location,  and  extent  of  the  original  injurj} 
is  not  limited  to  an  opinion  as  to  what  might  or  what  cosM 
ctiuse  the  pain,  but  may  state  directly  what,  in  his  opinion. 
did  or  does  cause  the  pain.  Brier  v.  Chicago,  R.  I.  ft  P.  R 
Co.,  183—1212. 

Weight  and  Huffic'iency. 

Positive  Assertions  Against  Physical  Facts.    A  direct  assertiae 

31  of  fact  which  is  detrimental  to  the  interest  of  the  partj 
making  it  is  not  necessarily  conclusive  on  the  party  it 
upon  a  consideration  of  all  the  evidence  and  the  physical 
facts  attending  the  matter,  it  is  clear  that  the  assertion  is 
not  true.     Powers  v.  Iowa  Glue  Co.,  183 — 1082. 

Privileged  C/OM Mixir.ATioNs. 

Report  of  Accident.    The  report  of  an  accident,  made  by  a  Tail- 

32  road  company  to  the  railway  commission,  under  Sectioa 
2120-k,  Code  Supp.,  1913,  Is  not  privileged.  Hawthorne  t. 
Delano.   183—444. 
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EXEOTTTOSS  AND  ADMINISTBATORS.         See    Appeal 
AND  Error,  13. 

Paying  Taxes  ftom  Penonalty.    An  administratrix  may  not  le- 

1  gaily  apply  the  personal  property  of  an  estate  to  the  pay- 
ment of  taxes  on  the  real  estate  left  by  deceased,  when  she 
was  not,  as  administratrix,  in  possession  of  such  real  es- 
tate, and  when  said  taxes  were  not  even  payable  when  the 
intestate  died.  But  where  such  taxes  were  paid  from  rents 
accruing  subsequent  to  the  intestate's  death,  the  error  may 
be  corrected  by  charging  the  administratrix  with  one  third 
and  the  shares  of  the  heirs  with  two  thirds  of  the  payment. 
In  re  Estate  of  Dalton,  183—1013. 

Paying  Interest  on  Mortgage  Indebtedness.    An  administratrix 

2  may  validly  pay,  from  the  personal  funds  of  the  estate,  duly 
filed  claims  for  interest  due  on  the  intestate's  real  estate 
mortgages.'    In  re  instate  of  Dalton,  183 — 1013. 

Repairs  on  Homestead.    Repairs  or  betterments  on  the  home- 

3  stead  du^ng  the  "occupancy"  period  may  not  be  made  at 
the  expense  of  the  estate.     In  re  Estate  of  Dalton,  183 — 1013. 

Rents — ^When  Treated  as  Realty.    Rent  notes  falling  due  after 

4  the  death  of  the  owner  of  the  real  estate  will  be  treated  as 
real  estate,  with  consequent  right  on  the  part  of  the  sur- 
viving widow,  who  was  administratrix,  to  refuse  to  account, 
as  administratrix,  for  one  third  of  such  rents.  In  re  Estate 
of  Dalton.  183—1013. 

Attorney  Fees — Necessity  and  Reasonableness.  An  administrator 

5  must  defend  his  employment  of  an  attorney  on  behalf  of 
the  estate,  and  the  amount  paid  the  attorney,  by  affirma- 
tive evidence  showing  tho  iiecessity  for  the  services  and  the 
reasonableness  of  the  amount  paid.  Evidence  of  the  amount 
that  the  administrator  agreed  to  pay  is  wholly  immaterial. 
Ehren  a  Judgment  against  the  administrator  for  the  amount 
of  the  fee  will  be  ignored,  in  the  absence  of  a  showing  that 
it  was  rendered  on  an  issue  as  to  its  reasonableness.  In 
re  Estate  of  Dalton,  183—1013. 
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Administrator  Employiiig  Attorney  to  Defeat  WUL    An  adi^ 

6  Utrator  has  no  authority,  as  such,  to  employ  an  attoner 
to  contest  the  probate  oC  a  will  and  to  charge  the  estate  liU 
the  resulting  fees.    In  re  ESstate  of  Dalton,  183—1011 

Collection  of  Estate— Payments  to  Legatee  Hiwtead  of  Adadidi- 

7  trator»— EffeoL  One  who  is  indebted  to  an  estate  msj  le- 
gally pay  directly  to  the  one  who,  as  heir  or  legatee,  ett, 
would  be  unqualifiedly  entitled  to  receire  the  payment  titm 
the  administrator  if  made  to  the  latter,  proi?ided  tack  ycy- 
ments  are  not  needed  to  discharge  debts  or  other  fhor 
claims  against  the  estate.  Molendorp  y.  First  Nat  Bank 
183—174. 

Allowance  to  Surviylng  Wife— Divorced  Wife— Bight  to  Altof- 

8  ance.  Goncede,  arguendo,  the  right  of  a  diyorced  wife,  n- 
der  Sec.  3314»  €k>de,  1897,  upon  the  death  of  the  unBUOceesfBl 
defendant  in  diyorce  proceedings,  to  an  allowance,  out  of 
the  defendant's  estate,  for  a  year's  support  for  defendiofs 
child,  who  was  unborn  at  the  time  the  original  divorce  de- 
cree was  entered,  yet  sudh  right  is  efTectively  foreclosed  ^ 
a  former  modifying  order  of  the  divorce  decree  wherein  said 
defendant  was  required  to  support  said  child.  CUne  t. 
Cline,  183—1255. 

EXEMPTIONS.     See  Hombstead,  1 ;  Taxation,  4. 

Portable  Saw  Bfill— "Mechanic."  The  operator  of  a  porUbl« 
saw  mill  is  a  "mechanic;"  and,  if  he  he  the  owner  o(0«^ 
mill,  and  employs  it  in  an  occupational  way  by  meani  o( 
his  own  labor  and  the  labor  of  the  dependent  members  of 
his  family,  of  which  he  is  the  head,  and  is  a  resident  of  ttl* 
state,  then  such  mill,  irreepective  of  its  size,  yalue,  or  d^ 
cessity,  is  exempt  from  execution,  both  as  a  proper  'loor 
and  as  a  proper  "instrument"  of  his  occupation.  (Sec  400l> 
Code,  1897.)     Baker  v.  Maxwell,  183—1192. 

FALSE  PRETENSES. 

Evidence— Failure  of  Proof.    In  a  prosecution  for  false  preteniA 

1    wherein  the  State  relies  on  the  testimony  of  one  witaeP* 

a  total  failure  of  proof  results  from  testimony  which  ^<^ 
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» 

that  the  accused,  in  what  he  did  say  at  the  time  and  place 
alleged,  either  made  a  statement  of  fact  or  a  statement  of 
opinion^  with  no  corroborating  evidence  in  favor  of  either 
theory.    State,  v.  Sherman,  183 — 42. 

Bvideac^-— FaMty  of  BepresentatiDna— Snf&dency.    Elvidence  re- 

2  viewed,  and  held  insufficient  to  show  the  falsity  of  repre* 
sentations  concerning  the  value  of  corporate  stock,  espe- 
cially as  part  of  the  evidence  related  to  values  long  suhse- 
quent  to  the  time  when  the  alleged  false  representations 
were  made.    State  v.  Sherman,  183 — 42. 

Elements  of  Offense — Scienter.    Knowledge  on  the  part  of  an 

3  aocused  of  the  falsity  of  alleged  false  representations  is  an 
essential  element  of  obtaining  property  by  false  pretenses. 
State  V.  Sherman,  183—42. 

FENCES.     See  Highways,  1. 

Oral  Oontract  between  Owners — Inurement  to  Tenants.    An  oral 

1  contract  between  landowners,  under  which  contract  each 
agrees  to  build  and  maintain  a  specified  portion  of  a  di- 
vision fence,  inures  to  the  benefit  of  not  only  said  contract- 
ing owners,  hut  to  the  benefit  of  their  subaequent  tenants, 
even  though  it  does  not  appear  that  the  tenants  formally  ac- 
quiesced in  said  contract.  It  follows  that  the  tenant  of  the 
owner  who  has  performed,  may  recover  of  the  owner  who 
has  not  performed,  the  damages  to  crops  consequent  upon 
animals'  breaking  through  the  defaulting  owner's  defective 
fence.    Little  v.  Laubach,  183 — 1370. 

Basis  of  Liability  for  Damages.    Principle   recognized  that  a 

2  landowner  is  not  liable  on  account  of  the  absence  of  a  par- 
tition fence  if  no  portion  of  the  fence  has  been  assigned  to 
him  either  (a)  by  the  fence  viewers  or  (b)  by  agreement  be- 
tween the  respective  owners.     Little  v.  Laubach,  183 — 1370. 

FRATTD. 

Acts  Constituting  Fraud. 

Representations  of  Value.    False  assertions  of  value,  made  for 
1    the  purpose  of  being  relied  upon  as  a  fact,  and  so  relied 

Vol.   18.^   I  A.— 01 
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upon,  furnish  baais  for  rescission  of  contracts.  Murray 
Bros.  &  Ward  Land  Co.  v.  Keesey,  188—739. 

Inadequate    Oonslderatlon — TuHae   Values.    .lEMdence    reviewed, 

2  and  held  amply  sufficient  to  Justify  the  rescission  of  a  land 
.    contract,  in  view  of  (a)  gross  inadequacy  of  consideration, 

(b)  false  representations  as  to  values,  and  (c)  defendant's 
concealment  of  his  true  relation  to  the  property.  Xister  t. 
La  Plant,  183—1363. 

Fraudulent  Bepresentationa — ^Reliance — ^Examination  of  Property 

3  — Effect.  An  examination  of  property  by  the  buyer  before 
purchasing  does  not  necessarily  preclude  reliance  upon  a  diB- 
tinct  affirmation  of  value  by  the  seller.  So  held  where  the 
parties  did  not  stand  on  equal  footing.  Rembe  v.  Ferguson, 
183—29. 

Liability  foe  Fraud. 

Examination  of  Property — Effect.    The  fact  that  the  one  alleging 

4  fraudulent  representations  in  the  execution  of  a  contract  for 
the  exchange  of  properties  makes  an  examination  of  the 
property  which  he  is  to  receive,  does  not  necessarily  pre- 
elude  reliance  upon  the  fraudulent  representations.  Murray 
Bros,  ft  Ward  Land  Co.  v.  Keesey,  183 — 739. 

Evidence. 

Weight  and  Sufficiency.    A  hopeless  conflict  of  evidence  on  the 

5  issue  of  fraud,  without  reason  in  the  record  to  credit  the 
one  who  affirms,  rather  than  the  one  who  denies^  leaves  the 
charge  unproven.  But  such  reason  may  be  found  In  the 
difference  (a)  in  the  mental  attainments  of  the  parties,  and 
(b)  in  the  considerations  passing  between  the  parties. 
Rembe  v.  Ferguson,  183 — 29. 

Weight  and  Sufficiency.    Evidence  bearing  upon  an   exchange 

6  of  properties,  the  exaggerated  values  placed  thereon  bf 
both  parties,  and  the  alleged  fraudulent  representations  in* 
duoing  the  trade,  reviewed,  and  held  insufficient  to  estaUlsh 
fraud.    Thuesen  v.  Johnson,  183 — 206. 
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FRAUDS,  STATUTE  OF. 

Debt  of  Another — Oral  Promise.  An  oral  promise  to  pay  a  writ- 
ten obligation  which  is,  in  form,  the  sole  obligation  of  an- 
other, is  not  within  the  statute  of  frauds,  when  it  is  made 
to  appear  that  said  obligation  ijs,  in  fact,  the  personal  obli- 
gation of  the  oral  promisor,  and  for  his  sole  benefit.  Watt 
V.  German  Sav.  Bank,  183 — 346. 

FRAUDULENT  CONVEYANCES. 

Transfers  Invalid — Insolvency.     Insolvency  defined  as  such  a  con- 

1  dition  of  a  person's  affairs  that  the  aggregate  of  his  prop- 
erty is  not,  at  a  fair  valuation,  sufficient  to  pay  his  debts. 
Crenshaw  v.  Halvorson,  183 — 148. 

Confidential    Relations — Husband    and    Wife — ^Indebtedness.    A 

2  conveyance  from  husband  to  wife,  on  reasonably  adequate 
consideration,  in  good-faith  payment  of  a  bona-fide  debt 
from  husband  to  wife,  is  not  fraudulent,  even  though  the 
husband  was  insolvent,  and  even  though  the  conveyance  will 
hinder  or  prevent  the  husband's  creditors  from  collecting 
their  claims.    Crenshaw  v.  Halvorson,  183 — 148. 

Ck>n8ideration — Transaction   between   Husband   and   Wife.    The 

3  bona-fide  existence  of  a  debt  between  husband  and  wife  is 
sufficiently  shown  by  evidence  that  the  wife  actually  did 
deliver  her  property  to  the  husband,  and  that  the  conduct 
and  language  attending  the  delivery  were  such  as  to  exclude 
the  daim  of  gift,  and  to  fairly  give  rise  to  the  inference 
that  both  understood  that  the  husband  would  repay  the 
wife.     Crenshaw  v.  Halvorson,  183 — 148. 

GARNISHMENT. 

Time  of  Perfecting  Appeal  Attachmen«t  proceedings  and  gar- 
1 ,  nishments  thereimder  are  collateral  to  the  main  action,  and 
are  carried  down  by  a  final  judgment  against  the  plaintiff 
in  the  main  action,  and  are  not  preserved  for  review  on 
aiH>eal  unless  intention  to  appeal  is  announced  at  the  time 
of  such  adverse  judgment,  and  unless  appeal  is  perfected 
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within  two  days  thereafter.     (Sec  3931.  Code,  1897.)   Bm- 
ery  A  Co.  v.  Wabash  R.  Co.,  183—- 687. 


SeceiTexB.  A  receiver  is,  without  the  consent  of  the  court  sub* 
2  Ject  to  garnishment  as  to  funds  which  lie  has  assiimed  to 
collect  under  his  appointment,  but  which  in  fact  do  not  b& 
long  to  the  estate  for  the  preservation  of  whi(^  he  was  ap- 
pointed. It  necessarily  follows  that  evidence  is  admiasible 
in  the  garnishment  proceedings  to  prove  such  fact.  Bving 
V.  E^7ing  P.  M.  Co.,  183—711. 

GIFTS.    See  Dkbds,  1,  6;   lNix)xirATiNG  Liquors,  8. 
GUABANTT. 

Discharge  of  Ouarantors — Guaranty  of  Debt — ^NoYation  of  Debt 
— Effect.  Liability  upon  the  guaranty  of  a  debt  ceases  upon 
the  subsequent  novation  of  the  guaranteed  debt.  Watt  t. 
German  Sav.  Bank,  183— -346. 

GUARDIAN  AND  WARD.    Bee  Homestead,  2,  3 ;  Injuno 
TioN^  2 ;  Insane  Persons. 

Validity— Limitation  of  Actions.    The  five-year  limitation  for 

1  questioning  the  validity  of  a  guardian's  sale  and  deed 
does  not  apply  to  a  deed  which  is  absolutely  void.  Sinsle* 
ton  V.  National  Land  Co.,  183 — 1108. 

Jurisdiction — ^Nonresldence  of  Ward  and  anardian.    Guardians. 

2  duly  appointed  and  quallifled  at  a  time  when  both  guardian 
and  ward  are  residents  of  this  state,  may  make  valid  sales 
of  the  ward's  property  in  this  state  at  a  time  when  both 
guardian  and  ward  have  became  nonresidents.  (Sec.  3206. 
Code,  1897.)     In  re  Guardianship  of  Caskey.  183--1323. 

Semoval  of  Funds  from  8tate.    Jurisdiction  to  compel  a  guar* 

3  dian  to  account  for  funds  belonging  to  the  ward  is  not  \^ 
because  of  the  fact  that  the  guardian  has  removed  the  fundi 
from  the  state.    In  re  Guardianship  of  Caskey.  183— 1J21 
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HIOHWATS.     See  Counties;    Mandamus. 

Establish MisNT,  Altbbation,  and  Discontinuance. 

Priyate  Ways  of  Necessity— Blglits  Acquired — ^Fences.    He  who 

1  condemns  a  private  way  through  the  lands  of  another,  in 
order  to  secure  access  to  a  public  highway,  acquires  no  fee 
to  the  land  so  condemned,  and  therefore  takes  no  title  to 
a  fence  then  existing  along  one  side  of  said  condemned 
way.  The  condemnor  must  build  and  maintain  the  fences 
on  both  sides  of  such  way.  It  follows  that  the  landowner 
from  whose  lands  the  said  way  is  carved  may  remove  ex- 
isting fences.  (Sec.  2028,  Code  Supp.,  1918.)  Wrede  v. 
Orothe,  183 — 60. 

Oonstructlon— Prepaxlug    for    Travel — ^Destruction    of    Growing 

2  Things.  While  things  existing  upon  and  in  land  condemned 
for  a  highway  belong  to  tflie  landowner  from  whom  the  way 
is  taken,  in  so  far  as  they  are  not  necessary  for  road  pur- 
poses, yet  he  who  condemns  a  private  way  of  necessity  may, 
equally  with  the  road  supervisor,  put  the  condemned  way 
In  condition  for  travel,  and  for  such  purpose,  if  necessary, 
may  bum  or  wholly  remove  from  the  said  way  the  grass, 
brush,  or  wood  existing  thereon.    Wrede  v.  Grothe,  183 — 60. 

Oonstmetlon,  Etc. — Caring  for  Diverted  Drainage.    One  who  ma- 

3  terially  diverts  the  natural  course  of  drainage  acquires  no 
rights  against  the  puhHc,  howsoever  long  the  diversion  may 
be  continued.  In  other  words,  one  may  not  divert  the 
natural  course  of  drainage  and  thereby  cast  the  waters  into 
a  public  highway,  and  then  compel  the  public  authorities 
to  so  take  care  of  such  diverted  waters  that  the  one  divert- 
ing will  not  be  Injured.    Brightman  v.  Hetzel,  183 — 385. 

Failure  of  Public  to  Use  Full  Width— Estoppel.    The  right  of 

4  the  public  to  the  full  width  of  a  duly  established  highway 
is  not  lost  by  abandonment  by  the  fact  that,  for  some  60 
years,  the  public  has  not  used  the  entire  width,  nor  is  it 
lost  by  estoppel  by  the  fact  that  during  most  of  said  time, 
the  adjoining  landowner  has  been  in  possession  of  the  un- 
used portion,  and  has  planted  trees  of  small  value  thereon. 
Bidwell  V.  McCuen,  183 — 633. 
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Graves  within  Limits  of  Highway.    Graves,  mistakenly 

5  within  the  limits  of  a  duly  established  highway  and  near 
the  border  line  thereof,  and  during  a  time  when  the  entire 
width  of  the  highway  was  not  in  use,  should  be  appropri- 
ately protected  after  the  highway  is  opened  to  Its  entire 
width.    Bidwell  v.  McGuen,  183 — 633. 

Unaccepted  Dedication.    Dedication  of  lands  for  streets  and  al* 

6  leys,  by  the  filing  and  recording  of  a  town  plat,  does  not 
work  the  creation  of  a  public  "road"  until  there  has  been  a 
public  acceptance  of  the  dedication.  It  follows  that  an  or< 
der  of  the  board  of  supervisors  which  assumes  to  vacate  a 
street,  the  dedication  of  ,which  has  never  been  expressly  or 
Impliedly  accepted  by  the  public.  Is  a  nullity.  So  held 
where  a  dedication  had  remained  unaccepted  for  some  60 
years.  (See  Sees.  917,  1482,  1507,  Code,  1897.)  Boweraox 
V.  Board,  183—645. 

Destroying  Undercrossing  for  Stock.    Passageways  under  publk 

7  highways,  though  long  used,  by  landowners  as  runways  for 
stock  (in  instant  case,  some  15  years),  may.  In  the  con- 
struction of  highway  improvements,  be  replaced  by  leaser 
ci^enings,  in  the  absence  of  some  definite,  legal  reservation 
by  the  landowner  of  right  to  have  the  openings  maintained 
as  such  runways.    Roberts  v.  Madison  County,  183—915. 

Law  op  the  Road. 

Inability  to  Turn  to  Bight.    One  who  knows  that  the  driver  of 

8  an  approaching  conveyance  is  unable  to  give  one  half  tbe 
traveled  way  because  of  the  condition  thereof,  and  who 
might  easily  stop  his  own  conveyance,  but  does  not  do 
80^  is  guilty  of  negligence.    Dlrcks  v.  Tonne,  183 — 403. 

HOMESTEAD.     See  Executors  and   Administrators.  ^\ 
Specific  PBRtx>RMAN(:p],  4. 

Surviving  lasae^— Bight  of  Exemption.    Homesteads  which  pss 
1    to  the  owner's  issue  are  exempt  from  the  debts  of  such  an- 
cestral owner  contracted  subsequent  to  the  acquisition  of 
the  homestead*  whether  the  issue  take  by  will  <xr  by  descent. 
(Sec.  2985,  Code,  1897.)     In  re  Estate  of  Guthrie,  183-851. 
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Sales  by  Ouaxdian — VaJldity.    A  guardian's  sale  and  deed  of  a 

2  homestead  belonging  to  an  Insane  wife,  for  debts  neither 
antedating  the  acquisition  and  occupancy  of  the  homestead 
nor  created  by  the  husband  or  wife,  are  a  nullity.  E«spe- 
cially  is  this  true  when  the  husband  is  not  .made  a  party 
to  the  proceedings  leading  up  to  and  culminating  in  the  sale 
and  deed,  and  does  not  join  in  said  deed  with  said  guardian. 
(Sees.  2974,  2976,  3166,  Code,  1897.)  Singleton  v.  National 
Land  Co.,  188—1108. 

Sales  by  Guardian — ^Husband  Joining  In  Deed.    Conceding,  argu- 

3  rndo,  that  a  guardian  may,  under  Section  3225,  Code,  1897, 
validly  sell  the  homestead,  to  which  an  insane  wife  has 
title,  yet  such  deed  is  of  no  validity  unless  the  bus-band  Joins 
therein.  (Sec.  2974,  Cotle  1897.)  Singleton  v.  National  Land 
Co.,  183—1108. 

Abandonment  by  Husband.    The  act  of  a  husband  in  neither 

4  residing  in  nor  giving  any  attention  to  a  homestead  for 
four  years  after  he  knew  that  the  title,  standing  in  the 
name  of  the  wife,  had  been  quieted  against  her,  works  a 
complete  abandonment  of  the  homestead  by  him,  even 
though  the  decree  quieting  title  might  have  been  defeated 
by  proper  contest.  Singleton  v.  National  Land  Co.,  183 — 
1108. 

HOMICIDE. 

Self-Defense — Duty  to  Retreat.  Defendant's  failure  to  avail 
himself  of  reasonable  opportunity  to  retreat,  and  thereby 
avoid  the  killing,  is  quite  persuasive  on  the  question  wheth- 
er a  jury  question  as  to  murder  has  been  made  out  by  the 
State.  Evidence  held  to  present  a  jury  question,  though  de» 
ceased  was  of  superior  size,  was  drunk,  was  quarrelsome,  but 
was  unarmed.     State  v.   Dill  man,  183 — 1147. 

HUSBAND  AND  WIPE.     See  Descent  and  Distribution, 

2,  3 ;  Evidence,  17 ;  Executors  and  Administrators, 
8;    Fraudulent  Conveyances,  2,  3;    Homestead,  2, 

3,  4;  Principai.  and  A(3Ent,  1;  Spkoific  Perform- 
ance, 4;  Trusi^;  Wills,  0-9,  12. 
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Incest  to  Indictment  and  Infobmatios 

INCEST. 

Weight  and  Sufficiency  of  Evidence.    £Mdence  reviewed,  and 

1  held  sufficient  to  sustain  a  verdict  of  "guilty  of  incest" 
State  V.  Kurtz,  183—480. 

Duty  of  Court  and  Jury  as  to  Corroboration.    The  existeDce  of 

2  corroborating  evidence  is  a  question  for  the  court;  the  suffi- 
ciency thereof,  for  the  jury.     State  v.  Kurtz.  183 — 480. 

INDICTMENT  AND  INFORMATION. 

Amendment — Proper  Procedure.    An  authorized  amendment  o( 

1  an  indictment  duly  returned  by  the  grand  Jury  should  not 
be  accomplished  by  the  filing  by  the  county  attorney  of 
what  amounts  to  an  "Amended  and  Substituted  Indictment" 
But  where  such  was  filed  after  the  court  had  authorized  cer- 
tain amendments,  and  the  accused  was  put  on  trial  on  tbe 
original  indictment,  and  the  court  gave  no  heed  to  the 
"Amended  and  Substituted  Indictment,*'  except  in  so  far 
as  it  embraced  the  amendments  which  the  court  had  author- 
ized, held,  the  accused  might  not  complain.  (Sec.  5289, 
CkHie    Supp.,   1913.)     State  v.   Klefer,   183^-319. 

Amendment — Surplusage-- Effect.    Any    unauthorized   allegation 

2  or  change  inserted  by  a  county  attorney  In  a  writing  which 
is  designed  to  effect  an  authorized  amendment  to  an  In- 
dictment returned  by  the  grand  jury  is  necessarily  surpluar 
age  and  without  legal  effect,  and  must  be  ignored  by  the 
court  So  held  where  the  county  attorney,  in  order  to  effect 
an  authorized  amendment  to  such  an  indictment,  assumed 
to  redraw  the  Indictment,  and  in  addition  omitted  the  names 
of  two  of  the  defendants,  who  were  not  on  trial.  State  t. 
Klefer,  183—319. 

Amendment — Service   of   Copy   on  Accused — ^Waiver.    Proposed 

3  amendments  to  an  indictment  returned  by  the  grand  Jnry 
should  be  drafted  in  the  precise  language  which  is  to  be 
employed  when  the  accused  is  placed  on  trial,  and  these, 
or  a  copy  thereof,  must,  in  the  absence  of  waiver,  be  served 
on  the  accused,  preliminary  to  a  ruling  thereon  by  the 
court,  authorizing  or  rejecting  the  same.     (Sec.  5289,  Code 


_i 
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Supp.,  1913.)  Where  the  accused  was  served  simply  with 
a  notice  that  application  would  be  made  to  the  court  for  an 
order  authorizing  certain  amendments,  which  were  desig- 
nated In  a  general  way,  without  pretense  of  setting  forth 
the  precise  language  of  each  amendment  sought,  and  later, 
and  at  the  hearing  on  the  application,  said  amendments  in 
precise  form  were  embodied  in  a  writing  filed  by  the 
county  attorney,  and  the  accused  appeared,  and  had  his 
attention  called  by  the  court  to  the  amendments,  and  ob- 
jected thereto,  held^  accused  had  waived  his  right  to  a  copy 
of  the  precise  amendments  sought.  State  v.  Kiefer,  183 — 
319. 

Amendment — Scope — ^Names  of  Pessons  and  Things.  Names  of 
4  persons  and  things  appearing  in  an  indictment  may  be 
changed  by  authorized  amendments,  so  long  as  no  new 
offense  is  charged.  So  held  as  to  the  name  of  a  depositor 
in  an  insolvent  bank,  and  as  to  the  amounts  of  certificates 
of  deposit  given  and  received  by  him.  State  v.  Kiefer,  188 
—319. 

INJUNCTION.     See  Txtoxicattng  Liquors,  2. 

Subjects  of  Protection  and  Belief — Contracts — Breaches.    Injunc- 

1  tlon  will  lie  to  restrain  one  party  to  a  contract  from  so  pro- 
ceeding under  the  contract  as  to  involve  all  the  parties 
in  obligations  not  authorized  or  contemplated  by  the  con- 
tract. So  held  where  the  parties  agreed  to  first  organize 
a  corporation,  and  thereunder  to  carry  on  a  sand  and  * 
gravel  business;  but  one  of  the  parties  proceeded  to  carry 
on  the  business  without  the  organization  of  the  corpo-- 
ration.     Lyons   v.   Van   Oel,   183 — 114. 

Bestralning  Prosectttion  of  Action..   Injunction  will  lie  to  re- 

2  strain  the  prosecution  of  an  action  to  remove  a  guardian  of 
the  property  of  another  until  another  action  Is  determined 
wherein  an  adjudicatlooi  is  sought  as  to  the  status  of  the 
property  held  by  the  guardian.  Robison  v.  Boone,  183 — 
4«S 
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Insane  Persons  to  Ivscuna 

INSANE  PERSONS.     See  Homestead,  2,  3. 

Grounds  for  OuardiaoAhip.  A  jury  question  on  the  issue  of 
guardianship  Is  presented  by  evidence  that  the  person  in 
question  (a)  is  of  great  age,  (b)  lacked  all  education,  busi- 
ness experience,  training,  and  capacity,  (c)  was  weak  mo- 
tally,  and  (d)  had  been  overreached  In  a  transaction  tbat 
would  render  him  a  pauper.  Ferguson  v.  Ferguson,  183- 
519. 

INSURANCE.   Sw    Hkfokwation   ov   InstkI'WExts;  Taia 

TION,  3. 

Control  and  RE<iiTLATiox. 

* 

Befnsal  to  Grant  License.    The  legislature  may  validly  delegate 

1  to  the  commissioner  of  insurance  the  power  to  refuse,  fo^ 
good  cause,  licenses  to  act  as  agents  of  insurance  compt- 
nles,  and  such  power  Is  properly  exercised  by  the  commls 
sioner  In  refusing  a  license  on  the  sole  ground  that  tli« 
applicant  is  a  nonresident  of  the  state;  and  especially  is 
this  true  when  the  company  for  which  applicant  desires  to 
act  Is  a  foreign  company.  (Sec.  1821-k,  Code  Supp.,  Wli' 
Noble  v.  English,  183—893, 

Avoidance  of  Policv. 

Non-SpedfLc    Statement   of   Occapation— E:nowle4ge  of  A^ 

2  Fraud  in  obtaining  Insurance  may  not  be  predicated  on  > 
statement  by  the  insured,  In  his  application,  as  to  hlsoe' 
cupation,  when  such  statement  was  true  as  far  as  it  vx*^- 
but,  to  the  personal  knowledge  of  the  company's  agent  vbo 
took  the  application,  was  capable  of  greater  elaboration  i? 
to  duties  of  the  insured;  especially  is  this  true  when  tbe 
blanks  In  the  applications  were  Inadequate  for  elaborate  tf- 

planations.     Buck  nam  v.  Interstate  B.  M.  A.  Assn.,  183—**- 

« 

Beceipt    of   Premiums — Effect.     An    incorrect    statement  of  * 

3  snred*s  occupation  l)ecomes  wholly  immaterial  when,  su* 
sequent  to  the  issuance  of  the  ijolioy,  the  Insured  entirfiJ 
changes  his  occupation,  and  the  insurer,  with  full  W^^ 
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edge  thereof,  continues  to  receive  premiums,  and  the  in- 
sured was '  killed  by  reason  of  the  dangers  attending  the 
newly  assumed  occupation.  Bucknam  v.  Interstate  B.  M.  A« 
Aasn.,  183—652. 

Ohaage  of  TlUe-— Waiver.    Right  to  rely  on  an  ayoidance  of  a 

4  policy  because  of  a  change  of  title  to  the  property  insured 
is  waived  by  causing  the  insured  to  spend  time  and  incur 
expense  in  the  preparation  of  proofs  of  loss,  at  a  time  when 
the  insurer  had  full  knowledge  of  such  change  of  title. 
Petrofl  it  Ck>.  v.  Equity  Fire  Ins.  Co.,  183—906. 

PoRPBiTURB  OP  Policy. 

Waiver  of  Automatic  Forfeiture.    An  insurer  who  fails  to  avail 

5  himself  of  an  automatic  forfeiture  of  all  rights  under  a 
policy  when  it  is  to  his  interest  not  to  do  so  may  not  avail 
himself  of  such  forfeiture  when  it  is  to  his  interest  to  do 
so.  More  concretely,  an  insurer  who,  while  the  insured  is 
alive,  continually  falls  to  insist  upon  the  payment  of  as- 
sessments, etc.,  within  the  time  specifically  stipulated  by  the 
policy,  and  thereby  causes  the  insured,  as  a  reasonably  pru- 
dent person,  to  believe  that  such  payments  may  be  made 
within  a  reasonable  time  after  such  stipulated  time,  thereby 
waives  the  right,  after  the  insured  is  dead,  to  insist  that 

.  the  policy  was  automatically  forfeited  by  the  failure  of  the 
Insured  to  make  his  last  payment  within  the  time  stipu- 
lated in  the  policy.  Conkling  v.  Knights  A  Ladies  of  Secu- 
rity, 183— 6B5. 

Fraudulent  Statements  as  to  Insurance.    False  statements  as  to 

6  the  amount  of  insurance  upon  the  property  at  the  time  of 
loss,  will  forfeit  the  policy  only  in  case  such  statements  are 
fraudulent — made  with  some  design  to  conceal  the  truth. 
Petroff  4b  Co.  v.  Equity  Fire  Ins.  Co.,  183—906. 

Furnishing  Blanks  and  Making  Proofs.    A  provision  to  the  ef- 

7  feet  that  the  act  of  the  company  In  "furnishing"  blanks 
for  proofs  of  loss,  or  in  the  "making  up"  of  proofs  by  an 
agent,  shall  not  work  a  waiver  of  any  right  of  the  company, 
does  not  apply  to  a  ceuse  where  the  company  discovers 
grounds  for  a  clear  forfeiture,  and  thereafter  acts  as  though 
the  policy  was  valid,  Petroff  &  Co.  v.  ESquity  Fire  Ips.  Co., 
183—906. 
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BbNBPICIABY    Il^BUBANCS.  , 

4 

Bight  to  Proceeds— ABsignment  by  Insured  of  Portion  Dae  De- 
8  ceased  Beneficiary.  An  insured  in  an  ordinary  life  insur- 
ance policy,  payable  to  named  beneficiaries  **or  to  their  e» 
ecutorSf  administrators  or  assigns,'*  even  though  poesesslng 
the  right,  under  the  policy,  to  avail  himself  of  loan  and 
cash  surrender  value,  may  not,  in  the  absence  of  a  poiicy 
provision  so  authorizing,  and  after  the  death  of  a  beneficiary, 
validly  assign  to  another  the  portion  of  the  proceeds  of 
the  policy  which  would  have  passed  to  said  deceased  bene- 
ficiary, had  said  beneficiary  survived  the  insured.  Gondon  y. 
New  York  U  Ins.  Co.,  183— <658. 

Risk  and  Causes  of  Loss. 


1 1 


Obvious  Bisk  of  Danger."  "Exposure  to  obvious  risk,"  within 
I  the  meaning  of  a  policy  of  insurance,  is  shown  as  a  matter 
of  law.  under  instant  record,  which  deals  with  the  act  of 
the  insured  in  attempting  to  cross,  in  a  rowboat,  a  swollen 
and  turbulent  stream,  for  the  purpose  of  reaching  and  de- 
stroying an  ice  gorge.  Rommel  v.  National  Trav.  B.  Assn., 
183—776. 


Dangers  Incident  to  Occupation.    Concede,  arguendo,  that  a  clause 

10  in  a  policy  of  insurance  providing  for  limited  liability  in 
case  of  death  from  exposure  to  "obvious  dangers"  haa  no 
application  to  dangers  attending  the  official  duties  of  tbe 
insured,  yet  manifestly  such  concession  becomes  immaterial 
when,  at  the  time  of  the  exposure  in  question,  the  insnred 
was  performing  a  non-of&cial  act  Rommel  v.  National. 
Trav.   B.   Assn.,   183—776. 

Actions  on  Policibs. 

Non-Attached  Applications.    Applications  or  representatlona  of 

11  an  assured,  which,  by  the  terms  of  the  poJicy,  are  made  a 
part  thereof,  or  referred  to  therein,  or  which  may  in  any 
manner  affect  the  validity  of  the  policy,  are,  under  Section 
1741,  Code,  1897,  non-provable  to  defeat  an  action  on  a  fni- 
temal  beneficiary  certifloate  of  insurance,  unless  attached 
to  the  certificate  by  true  copy,  even  though  Section  1826 
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of  said  Code,  enacted  some  years  subsequent^  to  Section 
1741,  and  dealing  with  beneficiary  associations  alone,  covers 
the  same  subject-matter,  though  less  comprehensively  than 
said  Section  1741.  Tusant  v.  Grand  Lodge  A.  O.  U.  W.,  183 
—489. 

Accident  Insubancb. 

Aoddental  lajnilnw    Tnnnmr  as  Pinal  Arbiter.    A  policy  which 

12  provides  that  the  insurer  shall  not  be  liable  for  Injuries 
from  the  discharge  of  firearms  unless  the  accidental  char- 
acter of  the  discharge  shall  be  established  by  at  least  one 
eyewitness  of  the  event,  other  than  the  insured,  "provided 
*  •  •  the  directors  may  waive  this  limitation  when  they  are 
satisfied  that  said  discharge  was  accidental,"  simply  means 
that  there  shall  be  no  liability  if  the  directors,  as  reason' 
able  men,  and  acting  reasonably ,  find  that  the  accidental 
nature  of  the  discharge  has  not  been  established.  And  the 
insurer  may  not  constitute  himself  the  supreme  arbiter  of 
this  fact  question.  -Ellis  v.  Interstate  B.  M.  Ace.  Assn.,  183 
—1279. 

Bes  Ctostae,  Etc    The  res  gestae  attending  an  injury  and  the 

13  condition  of  matters  and  things  relating  thereto,  without 
any  direct  evidence  as  to  what  took  place  at  the  very  in- 
stant of  time  when  the  injury  was  received,  may  be  suffi- 
cient to  establish,  to  a  reasonable  certainty,  the  accidental 
character  of  the  injury.  Ellis  v.  Interstate  B.  M.  Ace. 
Assn.,  183—1279. 

"Eyewitness"  Requirement.    An  '' eyewitness j'  within  the  mean- 

14  ing  of  a  policy  which  provides  for  non-liability  in  case  of 
injury  from  the  discharge  of  firearms  unless  the  accidental 
character  of  the  discharge  be  established  by  an  "eyewitness" 
of  the  event  other  than  the  insured,  is  (a)  one  who,  having 
been  present  at  or  near  the  scene  of  the  injury,  testifies  to 
the  operating  cause  of  the  injury  as  then  observed  by  him, 
or  (b)  one  who.  having  been  so  present,  testifies  to  the  ex- 
istence of  an  operating  cause,  as  then  observed  by  him,  to 
which  the  accident  may  fairly  be  attributed,  and  who  tes- 

'^  tifies  in  at  least  a  general  way,  to  the  nature  and  working 
of  such  operating  cause.  Ellis  v.  Interstate  B.  M.  Ace.  Assn., 
183—1279. 
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Mutual  Bdnepit. 

Bastard  as  Heir  and  Beneficiary.    Written  recognition  of  the  pa- 

15  ternity  of  an  illegitimate  child  constitutes  the  child  an  heir 
of  the  one  so  recognizing*  and  consequently  renders  the 
child  a  proper  beneficiary  in  a  fraternal  certificate  of  In- 
surance on  the  life  of  the  father,  within  the  meaning  of 
Sec.  1824,  Code,  1897.  (See  also  Sec.  1789.  Code,  1897.) 
Booz  V.  Booz,  183-— 381. 

Construction — ^Wbat  I«aw  Oovems.    A  mutual  benefit  certificate 

16  of  insurance  issued  by  an  Iowa  corporation,  with  proriao 
for  performance  in  Iowa,  is  an  Iowa  contract,  and  miut 
be  construed  and  applied  in  accordance  with  the  laws  of 
Iowa.    Booz  V.  Booz,  183 — 381. 

Validity  of    Fundamental    Change   in   Insurance.    A   statutory 

17  fraternal  mutual  benefit  association  possesses  no  power,  sab- 
sequent  to  its  organization,  incorporation,  and  receipt  of 
members,  to  fundamentally  change  the  nature  of  its  in- 
surance, without  the  consent  of  members  adversely  af- 
fected, by  arbitrarily  dividing  its  membership  into  dis- 
tinct classes,  and  compelling  each  class  to  separately  meet 
its  own  death  losses  by  discriminatory  rates  applied  in 
utter  disregard  of.  the  long-nmintained  membership  of 
members.    Tusant  v.  Grand  Lodge  A.  O.  U.  W.,  183— <88- 

Limitation  on  Bates.    Whether  a  statutory  fraternal  beneficiary 

18  association  has  power,  hy  advance  contract,  to  limit  aasess- 
ments  to  an  amount  less  than  is  reasonably  necessary  to 
pay  death  losses,  etc.,  qnaere,  Tusant  y.  Grand  Lod^ 
A.  O.  U.  W.,  183—489. 

Power  to  Apply  Level  Premium  Bates.    Whether  a  statutory  tn- 

19  ternral  l>eneficiary  insurance  association  has  power  to  adopt 
a  table  of  level  premium  rates  which  are  sufifclent  not  only 
to  pay  all  current  death  losses,  but  to  create  a  reserve  fund 
which  will  be  sufficient  to  mature  all  certificates  many  yonrs 
hence,  regardless  of  the  future  acquisition  of  any  new  mem- 
bers, quaere.  Tusant  v.  Grand  Lodge  A.  O.  U.  W.,  18^- 
489. 
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Elsctions. 

Solicitation  of  ProzieB.    Whether  the  president  of  an  insurance 
20    company  ia  an  ''agent, '^  within  the  prohibition  of  Sec.  1821-y, 

Code  Supp.,  1913,  relating  to  solicitation  of  proxies,  quaere. 

State  V.  Meredith,  183—783. 

niTEBSTATE  COMMERCE.      See  Careiebs;     Commerce; 
Pleading,  3. 

INTOXICATINO  LIQUORS.     See  Taxation,  2. 

Oontompt — ^Unonial    Quantities— Presumption.     Ten   gallons   of 

1  whisky  in  a  dwelling  house,  and  in  the  unfinished  and  inac- 
cessible attic  thereof,  constitute  an  "unusual"  quantity, 
and  raise  a  presumption  that  such  liquors  were  kept  for 
the  purpose  of  illegal  sale.  Evidence  on  the  issue  whether 
the  same  was  kept  solely  for  family  use  reviewed,  and  held 
not  to  overcome  the  presumption.  (Sec.  2427,  Code,  1897.) 
McMillan  v.  Anderson,  183 — 873. 

■ 
Contempt — Evidence — ^Beputation   of   Place.    Evidence     of    the 

2  general  reputation  of  a  place  where  intoxicating  liquors 
were  found  is  admissible  in  an  action  to  enjoin,  but  inad- 
missible in  an  action  to  puniah  for  contempt.  (See  Sec. 
?406,  Code  Supp.,  1913.)     McMillan  v.  Anderson,  183—873. 

Mulct  Tax — ^Wholesale  Dealers.    A  wholesale  dealer  in  intoxicat- 

3  ing  liquors  is  liable  for  the  payment  of  the  so-called  "Mulct 
Tax"  equally  with  a  retailer.  In  other  words,  the  term 
"penalty,"  as  employed  in  Sec.  2456,  Code,  1897,  does  not 
embrace  the  "mulct  tax."  (See  Sees.  2382,  2432,  2447,  2460, 
Code,  1897.)  Des  Moines  Brewing  Co.  v.  Polk  County,  183 — 
984. 

Bfolct  Tax — ^Avoidance.    The  procedure  provided  by   Sec.  2441 

4  ct  srq..  Code,  1897.  for  contesting  the  imposition  of  the  so- 
called  "mulct"  tax,  is  exclusive  of  all  other  procedure  and 
remedies.  Des  Moines  Brewing  Co.  v.  Polk  County,  183 — 
984. 
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Possession  of  Idquors — ^Beyenue  Stamp  PresQiiiptioiL    Presume 

5  tion  of  guilt  of  unlawful  sale  and  keeping  for  sale  is  raised 
both  by  the  finding  of  liquors  In  a  place  of  business  and  t? 
the  possession  of  an  internal  revenue  stamp  for  such  liq- 
uors. (Sec.  2427,  Code,  1897.)  State  v.  Fountain,  183- 
1159. 

Evidence — ^Beleyancy,  Etc    £«vidence  bearing  upon  defendants 

6  want  of  knowledge  Oif  the  possession  of  liquors  is  wholly 
irrelevant,  when  it  is  conceded  that  defendant  had  fuH 
knowledge.    State    v.    Fountain,    183 — 1159. 

Intent  Not  Element  of  Sale.    The  matter  of  intent  is  not  in- 

7  volved  In  an  accusation  of  selling  Intoxicating  liqnon. 
State  V.  Fountain,  183 — 1159. 


( < 


Gift"  as  Violation.  A  ''gift"  of  Intoxicating  liquors  to  one's 
8  employee,  in  order  to  induce  the  employee  to  continue  tcorit, 
is  a  violation  of  that  part  of  the  statute  which  prohibits 
gifts  of  such  liquors  "in  consideration  *  *  *  of  any  senriees 
or  In  evasion  of  the  statut^."  (Sec.  2382,  Code  Supp.,  1911) 
State  V.  Fountain,  183 — 1159. 


Place  Made  to  Besemble  Saloon.  The  Jury  may,  on  the  issue 
9  whether  a  so-called  "Temp  Bar*'  was  a  place^for  the  un- 
lawful sale  of  intoxicating  liquors,  take  into  consideration 
the  fact  that  the  place  was  equipped  in  all  respects  as  in- 
toxicating liquor  saloons  were  formerly  equipped.  State  t. 
Fountain,  183—1159. 

Off ense&— Judgment — ^Modification.    Fine    reduced     from  |1.00^ 

10  to  1600.    State  v.  Fountain,  183 — 1159. 

Possession  of  Liquors — ^PreBomption.    The  finding  of  intoxicating 

11  liquors  in  unusual  quantities  in  a  private  dwelling  honfie  of 
a  person  not  keeping  a  tavern,  etc.,  raiees  no  presumptioB 
of  Illegal  sale  or  keeping  for  sale.  (Sec.  2427,  Code,  1897' 
But  now,  see  Ch.  323,  Acts  37  Q.  A.)  State  v.  BertlnellL 
183—1143. 
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JUDOMlXfT 

JT7D0BIENT. 

Amendment,  Correction,  etc. 

Abatement  (7)   or  Bar  (7) — ^Kunc  Pro  Tunc  Order.    Lapse  of 

1  time  is  no  obstacle  to  the  jurisdiction  of  the  court,  as  be- 
tween the  parties  to  a  judgment,  to  make  a  nunc  pro  tunc 
entry.  So  held  where  the  judgment  inadvertently  failed  to 
state  that  it  was  in  abatement,  and  not  in  bar.  Snyder  v. 
Fahey,  183—1118. 

Nunc   Pro    Tunc    Order — Correctness.    A  judgment,  apparently 

2  in  bar,  but  shown  beyond  question  by  the  entire  record  to 
have  been  in  abatement,  will,  as  between  the  immediate 
parties,  be  corrected  by  an  appropriate  nunc  pro  tunc  entry. 
Snyder  v.  Fahey,  183—1118. 

Opening  or  Vacating. 

Vacation — Operation  and  BfFect.    The  formal  vacation  of  a  judg- 

3  ment,  in  the  sense  that  all  future  financial  obligation  there- 
under is  terminated,  does  not  destroy  the  evidential  value 
of  such  judgment  or  of  the  proceedings  leading  up  to  and 
culminating  therein.  So  held  as  to  a  judgment  in  bastardy 
proceedings.    McKellar  v.  McKeUar,  183 — 1030. 

Conformity  to  Pleadings. 

Permissible  Variance.    A  decree  in  equity,  which  is  in  full  ac- 

4  cord  with  the  undisputed  evidence  of  both  parties,  will  not 
be  disturbed,  in  the  absence  of  objection  in  the  trial  court, 
even  though  such  decree  is  slightly  variant  from  the  plead- 
ings.   Waite  V.  Consigny,  183 — 259. 

Conclusiveness. 

OontroUlng  Issues.    A  judgment  or  decree,  when  construed  in 

5  the  light  of  the  issues  upon  which  it  is  based,  may  show 
that  it  is  less  comprehensive  in  its  conclusiveness  than  the 
general  language  might  fairly  indicate.  McAllister  v.  Mc- 
Allister. 183—245. 

Vol.  183  lA.— 82 
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Judgment  Continued  to  Justices  or  thj  Pua 

Jndgmente  on  Demnrrer.    A  judgment  sustaining  a  &emamj  !b 

6  an  equity  action,  without  further  pleading  over,  is  a  flsal 
judgment.    Cooley  v.  Maine,  183—660. 

Foreign  Judgment  in  re  Title  to  Real  Estate.    An  adjudlcatioi! 

7  by  a  foreign  court  of  the  ownership  of  Iowa  real  estate  is 
entitled  to  no  "faith  and  credit"  in  the  courts  of  Iowa,  m 
though  all  parties  In  interest  were  properly  before  such  ftf 
eign  court  when  it  rendered  such  adjudication.  Noirii 
V.  Loyd,  188—1056. 

Paxttos   Concluded— Withdrawal   Without   Prejodice.    A  decw 

8  which  quiets  title  against  all  defendants,  yet  later  distinctij 
specifies  those  against  whom  title  \s  quieted,  is  not  coBc^^ 
slve  on  a  defendant  not  specifically  mentioned  in  the  decree, 
especially  when  the  record  shows  a  dismissal,  wltliont  pre- 
udlce,  at  a  later  date,  and  prior  to  any  joinder  of  Issue  therfr 
on,  of  the  answer  and  cross-petition  of  isaid  latter  defentot 
Singleton  v.  National  Land  Co.,  183—1108. 

JURISDICTION.      See     Bankruptcy,     1;      Master  a» 
Servant,  17. 

JURY. 

Waiver.    The  right  to  have  disputed  questions  of  fact  dete? 

1  mined  by  the  jury  is  waived  by  the  conduct  of  counsel  a 
permitting  the  court  to  proceed,  without  abjection,  on  itt 
clearly  expressed  understanding  that  all  matters  are  ttft^ 
drawn  from  the  jury  and  are  to  be  disposed  of  by  tk 
court.    Conkllng  v.  Knights  ft  Ladies  of  Security,  ISM* 

Voir  Dire— Effect  of  Evidence.    A  juror  may  not  be  asked « 

2  voir  dire,  as  to  the  effect  which  certain  contemplated  ^ 
dence  will  have  on  his  mind.    State  v.  Dillman,  183-^^ 

JUSTICES  OF  THE  PEACE. 

Writ  of  Error — Scope.     Sufficiency  of  evidence  to  sustain  a  J^^ 
1     nient  in  justice  court  may  not  be  reviewed  on  writ  of  errtf 
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either  by  the  district  court  or  by  the  Supreme  Court  on  ap- 
peal from  rulings  on  the  writ  'by  the  district  court.  Spahn 
ft  Rose  Lbr.  Co.  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  183—1141. 

Judgment  Lacking  in  Vital  Support.    Writ  of  error  will  lie  to 

2    review  a  Judgment  which  is  based  wholly  on  irrelevant  and 

incompetent   testimeny,    or   which    is  lacking   in   support 

as  to  some  vital  fact.    Yarcho  v.  Chicago,  R.  I.  ft  P.  R.  Co., 

183—1180. 


Ailldavit— SufUciency.  An  affidavit  for  a  writ  of  error  Is  too 
3  indefinite  to  authorize  a  review  of  rulings  receiving  testi- 
mony which  is  contained  in  a  deposition,  when  such  afBdaylt 
simply  contains  the  statement  "that  the  justice  erred  in  re- 
fusing to  sustain  defendant's  motion  to  strike  certain  testi- 
mony, and  erred  in  admitting  certain  testimony  contained 
in  a  deposition."  Yarcho  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  183 — 
1180. 

LANDLORD  AND  TENANT.  8ee  Bankruptcy^  1 ;  Com- 
TRACTS,  6;  Election  of  Rbmedies;  Fences,  1;  Me- 
chanics' Lien,  1. 

Leases. 

• 

Construction— Exterminating  Weeds.    Provisions  of  a  Ipasf^  that 

1  the  tenant  "shall  prevent  the  growth  of  noxious  weeds  on 
the  cultivated  parts  of  the  land,"  and  "will  cultivate  said 
land  in  good  and  husbandlike  manner,",  are  related  clauses, 
and  impose  the  obligation  on  the  tenant  to  make  reasonable 
effort  to  keep  both  the  cultivated  and  uncultivated  por- 
tions free  from  such  weeds.    Wheeler  v.  Schilder,  183 — 623. 

When  Assignment  Works  Surrender  of  Lease.    A  tenant's  obliga- 

2  tion  to  pay  rent  is  not  terminated  by  the  naked  fact  that 
the  tenant,  with  the  consent  of  the  landlord,  assigns  the 
lease,  an<d  the  landlord  thereafter  receives  the  rent  from  the 
assignee;  but  such  result  will  follow  from  the  additional 
act  of  the  landlord  in  exacting  from  the  assignee  conditions 
separate  and  distinct  from  those  exacted  of  the  former 
tenant    Keeley  v.  Beenblossom,  183 — 8&1. 
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Oral  and  Written  Lease  of  Same  Premises.    The  execution  and 

3  delivery  of  a  written  lease  between  a  landlord  and  a  taiant 
does  not  necessarily  negative  the  claim  of  the  landlord  tint 
he  had  an  oral  lease  with  another  party,  as  a  joint  tenaot 
with  the  one  mentioned  in  the  written  lease.  Bell  v.  Fiflher, 
183—1208. 

Prbmisbs — ^Possession,  Enjoymbnt,  Drc. 

Wrongful  Deprivation — Damages.    In  working  out  the  measure  of 

4  damages  for  wrongfully  depriving  a  tenant  of  the  poeseasion 
of  leased  premises,  reserved  cash  rent  must  be  compared 
with  fair  cash  rental  of  the  premises,  and  reserved  crop  rent 
must  be  compared  with  fair  crop  rental.  For  instance,  if 
the  reserved  cash  rent  be  flO  per  acre,  and  the  fair  casb 
rental  be  $12  per  acre,  then  the  damages  are  $2  per  acre; 
if  the  reserved  crop  be  10  bushels  per  acre,  and  the  fair 
crop  rental  be  12  bushels  per  acre,  then  the  damages  are  I 
bushels  per  acre,  which,  when  reduced  to  money  value,  r^ 
resents  the  ultimate  and  required  form  of  the  damages. 
Dilly  V.  Paynesville  Land  Co.,  183—217. 

Bbnt — Lien. 

Scope  of  Lien.    A  lien  on  the  property  of  an  original  tenant,  re- 

5  served  solely  *'to  secure  the  rent  at  any  time  remaining 
unpaid,''  may  not  be  enforced  for  the  payment  of  damage* 
done  to  the  property  by  one  to  whom  such  tenant  has,  with 
the  consent  of  the  landlord,  assigned  the  lease.  Keeley  v. 
Beenblossom,  183—861. 

Action  hy  Landlord  for  Damage  to  His  Share  of  Bept.     A  land- 

6  lord  who  leases  on  shares  may  maintain  an  action  «>gi<i*gi 
third  parties  for  damages  to  his  share  of  the  crops;  espe- 
cially is  this  true  when  the  action  is  begun  after  the  expi- 
ration of  the  lease,  and  after  the  landlord  has  received  an 
assignment  of  the  tenant's  claim  f or  -  damagea.  Stralglit 
Bros.  Co.  V.  Chicago,  M.  A  St.  P.  R.  Co.,  188 — 984. 
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iJBKi.  AND  Slander  to  MANOAMrs 

LIBEL  AND  SLANDER. 

Frftodulent  Procurement  of  Pensloii.    A  published  charge  that 

1  plaintiff  had  procured  the  allowance  to  himflelf  of  a  pen- 
sion from  the  government  by  the  false  pretense  that  he  had 
been  injured  while  in  the  military  service,  is  actionable  per 
86.    Fleagle  v.  Downing,  183 — 1300. 

Libel  and  Slander  of  the  Dead.    A  son  may  not  recover  dam- 

2  ages  for  a  libel  or  for  a  slander  of  his  father,  published  or 
spoken  after  the  father's  death.  Fleagle  v.  Downing,  183 — 
1300. 

Prlyileged  Communications.    Privilege  will   never  be  presumed. 

3  Fleagle  v.  Downing,  183— -1300. 

Innuendoes.    Innuendo  may  not  enlarge  the  meaning  of  pub- 

4  lished  or.  spoken  words.    Fleagle  v.  Downing,  183 — 1300. 

LIMITATION  OF  ACTIONS.  S(»e  GrAiunAN  and  Ward,  1. 

Nature,  Etc. — Public  Eights.    Principle  recognized  that  the  stat- 

1  ute  of  limitations  does  not  run,  nor  may  prescriptive  rights 
be  claimed,  against  the  public.  Brlghtman  v.  Hetzel,  183 — 
385. 

Second  Action  as  Continuance  of  Former  Unsuccessful  One.    The 

2  ''failure"  of  an  action  which  will  authorize  the  rebrlnglng 
of  the  same  action  within  six  months  as  a  continuance  of 
the  former  unsuccessful  one  must  be  a  failure  unaccom- 
panied by  a  final  judgment.  (Sec.  3455,  Code,  1897.)  Coo- 
ley  v.  Maine,  183—560. 

MANDAMUS. 

Controlling  Township  Trustees  in  Repair  of  Highway.  Mandamus 
1  will  not  lie  to  control  the  statutory  discretion  of  the  town- 
ship trustees  to  ''equitably  and  Judiciously"  expend  the 
township  road  funds,  even  though  it  be  conceded  that  ample 
funds  are  on  hand.  (Sec.  1533,  Code  Supp.,  1913;  Sec.  4341, 
Code.  1897.)     O'Neil  v.  Stuber,  183—542. 
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OontaraUing  Boad  SuperTlAors  In  Bepalr  af  Highway.  Mandamus 
2  will  not  lie  to  compel  a  township  road  supenrisor  or  con- 
tractor to  put  a  highway  in  a  passable  oanditlon.  in  the 
absence  of  allegation  and  proof  that  road  funds  are  on 
hand,  and  have  been  actually  apportioned  for  that  purpose 
by  the  township  trustees.    (/Neil  v.   Stuber,  183—641 


MASTER  AND  SERVANT.     8ee  Carribbs,  18;  Minbb  akd 

MiNBBAJiS. 

Thb  Rblation. 

Wrongful  INscharge — ^Defense.    A  master  may  not»  in  defense  of 

1  an  action  for  wrongful  discharge,  plead  and  prove  that  be 
offered  to  retain  the  servant  in  his  employ  at  a  reduced 
wage.    Redfield  v.  Boston  P.  &  M.  Co.,  183 — ^194. 

Wrongful  Discharge — ^Defense.     A  master  may  not,  in  defense  of 

2  an  action  for  wrongful  discharge,  plead  and  prave  that  the 
servant,  since  the  discharge,  hafi  made  "proftts"  out  of  his 
business  ventures,  and  should  account  therefor.  Redfleld  t. 
Boston  P.  A  M.  Co.,  183—194. 

Duties  and  Liability  op  Master. 

Method  and  Plan  of  Work— Negligent  Ctonstmction  of  BEidgc 

3  A  master  may  be  guilty  of  actionable  negligence  by  adopting 

an  unsafe  plan  and  method  of  doing  his  work.  So  held  In 
the  construction  of  a  railway  bridge;  Johnson  v.  M.  ft  St 
L.  R.  Co.,  183—101. 

Safe  Tools— Defective  Hanger  for  Scaffold.    A  master  is  gnUty 

4  of  negligence  in  furnishing  a  servant  with  an  unsafe  tool, 
not  known  by  the  servant  to  be  unsafe.  Johnson  v.  H.  t 
St.  L.  R.  Co.,  183—101. 

Safe  Tools — Servant's  Bight  to  Assome  To(48  to  be  Safe.    A  flerr- 

5  ant,  no  knowledge  on  his  part  to  the  contrary  appearinft 
has  the  right  to  assume  that  a  tool  furnished  to  him  by  the 
master  is  reasomably  safe  for  the  purposes  for  which  is- 
tended.    Johnson  v.  M.  ft  St.  L.  R.  Co.,  1S3 — 101. 
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Master  and  Servant  Continued 

Inconsistent  Attitude  of  Master.    A  master  may  not  take  the 

6  position  that  he  \eas  wholly  free  from  negligence  because 
the  condition  which  is  alleged  to  hare  injured  the  servant 
came  into  existence  almost  at  the  instant  of  the  injury,  and 
also  the  position  that  said  condition  had  existed  for  a 
long  time,  and  the  servant  had  assumed  the  risk  attending 
such  long-standing  condition.  Powers  v.  Iowa  Glue  Co., 
183—1082. 

Pleading.     A  servant  who  proceeds  at  common  law  against  a 

7  master,  makes  a  prima-facle  case  by  alleging:  (a)  that  the 
relation  of  master  and  servant  existed;  (b)  that  the  injury 
arose  out  of  and  in  the  course  of  the  employment;  (c)  that 
the  master  had,  and  that  the  servant  had  not,  rejected  the 
Workmen's  Compensation  Act;  and  (d)  that  the  servant 
had  suffered  damages  by  reason  of  said  injury.  (Sec.  2477- 
m.  Code  Supp.,  1913.)  Balen  v.  Colfax  Cons.  Coal  Co.,  183 — 
1198. 

"Working  Place"  of  Miner.    A  miner  must  keep  his  "working 

8  place"  safe,  and  is  negligent  if  he  does  not  The  mine  own- 
er must  keep  the  rest  of  the  mine  safe,  and  is  negligent  it 
he  does  not  A  miner's  "working  place"  is  his  immediate 
place  of  work — not  necessarily  the  entire  room  in  which  he 
is  working.  So  held  where  the  miner  was  injured  by  the 
falling  of  an  insecurely  propped  room,  at  a  point  some  13 
feet  from  the  miner's  immediate  working  place.  (Sec.  2489- 
13a,  Code  Supp.,  1913.)  Erickson  v.  Maple  Block  Coal  Co., 
183—1292. 

Statutory  Duty  Non-Avoidable  by  Contract.    A  mine  owner's 

9  statutory  duty  to  keep  safe  that  part  of  his  mine  outside 
the  miner's  "working  place"  may  not  be  controlled  by  con- 
tract with  the  miner.  So  held  where  the  contract  called 
for  double-timbering  the  roof  only  in  case  the  miner  called 
for  such  double-timbering.  (Sec.  2489-13a,  Code  Supp., 
1913.)     Erickson  v.  Maple  Block  Coal  Co.,  183—1292. 

Liability  to  Third  Persons — Charitable  Institutions.     A  charita- 

10  ])le  institution  which  is  conducted  solely  for  philanthropic 
and  benevolent  puriwsea  is  not  liable  for  the  negligence  of 
its  servants  in  administering  the  charity — not  even  to  one 
who  pays  for  the  charitable  services  rendered  by  the  insti- 
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tution  to  him.  Whether  such  an  institution  may  be  held 
liable  for  negligently  employing  an  Incompetent  serrant, 
with  consequent  damages  by  reason  of  the  incompetencx 
of  the  servant,  quaere.  Mikota  v.  Sisters  of  Mercy,  18J- 
1378. 

Assumption  of  Risk. 

Master's  Neglect.    A  servant  does  not  assume  dangers  unknovn 

11  to  him,  and  arising  from  the  neglect  of  the  master.  John- 
son V.  M.  &  St.  L.  R.  Co.,  183—101. 

Assumption  as  Matter  of  Law.    It  requires  a  very  dear  case  of 

1 2  knowledge  and  appreciation  of  danger  on  the  part  of  t 
servant  before  it  may  be  said,  as  a  matter  of  law.  that  be 
assumed  the  danger  attending  the  doing  of  a  thing,  when  he 
did  it  with  the  one  instrumentality  specifically  directed  &? 
the  master.     Johnson  v.  M.  &  St.  L.  R.  Co.,  183—101. 

Contributory  Negligence — Passing  Along  Known  Dangerous  Way. 

13  A  servant  who,  in  the  ordinary  discharge  of  his  duties,  re- 
jects a  concededly  safe  way  of  travel  for  one  attended  it 
all  times  by  grave  and  Impending  danger,  is  guilty  of  con- 
tributory negligence.  So  held  where  a  miner  attempted  to 
pass  across  the  bottom  of  a  shaft,  and  was  hit  by  a  de- 
scending cage.  '  Dennis  v.  Gibson,  183 — 565. 

Rough  Railway  Track,  Etc.     An  employee  upon  a  railway  engioe 

14  may  not  be  held  to  have  assumed  the  risk  attendiDg  the 
operation  of  an  engine  over  a  rough  and  uneven  track.  »ith 
a  post  negligently  left  in  close  proximity  thereto,  from  tlie 
mere  fact  that  he  knew  of  such  condition,  unless  the  dan- 
ger is  so  imminent  that  a  reasonably  prudent  person  wooM 
not  have  continued  in  the  work — a  question  which  is  rarelT 
one  of  law.  George  v.  Iowa  ft  Southwestern  R,  Co.,  18J- 
994. 

Iiimitation  on  Assimiption.    Instructions  are    properly  refused 

15  which  require  the  servant  to  assume  the  risk  a:rising  fwo 
the  master's  negligence.  Powers  v.  Iowa  Glue  Co.,  l^'^" 
1082. 
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Failure  to  Plead  Assumption.     A  master  may  not  properly  ask 

16  instructions  as  to  assumption  of  risk,  when  he  has  pleaded 
no  such  defense.    Powers  v.  Icwa  Glue  Co.,  183 — 1082. 

Workmen's  Compensation  Act. 

Juxlsdictioii  of  Ck>UTt  to  Review  Decision  of  Industrial  Oommls- 

17  sioner.  The  jurisdiction  of  the  district  court  to  enter  a  de- 
cree *Hn  accordance'*  with  the  order  or  decision  of  the  In- 

>  dustrial  Commissioner  respecting  claims  for  compensation 
under  the  Workmen's  Compensation  Act,  upon  due  filing 
with  said  court  of  said  order  or  decision  and  "all  papers 
in  connection  therewith/'  Is  not  limited  to  the  formal,  min- 
isterial, and  perfunctory  act  of  recasting  said  order  or  de- 
cision into  the  form  of  a  court  decree,  but  embraces  the 
power  to  determine: 

(1)  Whether  the  servant  was,  as  a  proper  conclusion*  of 
law  upon  said  certified  transcript  and  findings,  "In  the 
course  of  his  employment"  at  time  of  injury. 

(2)  Whether  the  injury,  as  a  proper  conclusion  of  law 
upon  said  certified  transcript  and  findings,  "arose  out  of 
the  servant's  employment." 

(3)  If  both  queries  be  answered  in  the  affirmative,  to 
apply  the  compensation  schedules  and  enter  a  decree  accord- 
ingly, (Sec.  2477-m33,  Code  Supp.,  1913.)  Griffith  v.  Cole 
Bros.,  183 — 415. 

Injuries  in  " Course  of  Employment."     An  employee  engaged  In 

18  continuous  employment  for  the  master  is  *'in  the  course 
of  his  employment'*  so  long  as  he  is  in  the  sphere  of  his 
employment,  even  though  at  the  time  of  Injury  he  is  not 
directly  performing  any  part  of  his  daily  task.  Griffith  v. 
Cole  Bros..  183 — 415. 

Injuries  "Arising  Out  of  Employment" — ^Bolt  of  Lightning.    An 

19  injury  does  not  **arise  out  of  an  employment"  within  the 
meaning  of  the  Workmen's  Compensation  Act,  unless  claim- 
ant establishes,  by  a  preponderance  of  evidence,  that  the 
injury  Is  reasonably  traceable  to  the  nature  of  the  work 
done, — that  a  causal  connection  exists  between  the  condi- 
tions under  which  the  work  is  required  to  be  performed 
and  the, said  i*esultlng  injury.  Griffith  v.  Cole  Bros.,  183 — 
415. 
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Bemedy  for  Noa-Induatrlal  Accidents.    Non-industrial  accidents 

20  to  one  who  happens  to  he  an  employee  of  the  one  negligently 
inflicting  the  injury  are  remediable  under  the  general  law 
of  negligence — not  under  the  Workmen's  Compensation  Act 
Griffith  V.  Cole  Bros.,  183—415. 

Bejecting  Master  and  Non-Bejecting  Servant — ^Procedure.    A  ser- 

21  vant  who  has,  expressly  or  by  statutory  presumption,  0^ 
cepted  the  provisions  of  the  Workmen's  Compensation  Act 
and  suffered  injuries  arising  out  of  and  in  the  course  of 
the  employment,  must  proceed  against  his  employer,  who 
has  rejected  the  act,  by  and  through  a  modified  common-lav 
action,  modified  by  depriving  the  employer  of  specified 
common-law  defenses,  and  by  creating,  against  the  employ- 
er, specified  presumptions  relative  to  negligence  and  proxi- 
mate cause.  (Sees.  2477-m,  2477-m2,  Code  Supp.,  1911) 
Balen  v.  Colfax  Cons.  Coal  Co.,  183—1198. 

MECHANICS'  LIEN. 

Permanent  Improvements  on  Leased  Premises.    Real  estate  is 

1  subject  to  a  mechanics'  lien  for  permanent  improTements 
placed  upon  the  land  by  a  tenant  under  a  lease  providing 
for  such  improvements  by  the  tenant,  with  proviso  that  tbe 
same  shall  belong  to  the  owner  upon  the  termination  of 
the  lease.  Especially  is  this  true  when  the  owner  is  imme- 
diately active  in  causing  tho  improvements  to  l)e  made, 
Denniston  v.  Brown,  183 — 398. 

Minors.    A  minor's  interest  in  real  estate  is  not  subject  to  a 

2  mechanics'  lien,  in  the  absence  of  a  showing  that  tlie  mi- 
nor was  represented  in  the  making  Ckf  the  improvement  hy 
hifi  or  her  duly  authorized  and  acting  guardian.  (See  Sec 
3089,  Code,  1897.)     Denniston  v.  Brown,  183—398. 

Subcontractor's  Failure  to  File  Claim  within  30  Bays.    Failor^ 

3  of  the  subcontractor  to  file  his  claim  for  a  lien  within  30 
days  following  the  furnishing  of  the  last  item  of  labor  or 
material,  opens  the  door  to  unrestricted  settlement  between 
the  owner  and  principal  contractor,  irrespective  of  the  own- 
er's prior  knowledge  that  the  subcontractor  had  not  been 
paid, — a  door  which  remains  open  until  closed  by  the  filinS 
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of  a  claim  with  written  notice  thereof  to  the  owner.  If,  in 
the  meantime,  and  after  said  80  days,  the  owner  has  settled 
with  the  principal  contractor,  then  the  belated  filing  by  the 
Bubcontractor  is  futile.  (Sec.  3093,  Code  Supp.,  1913;  Sec. 
3094,  Code  Suppl.  Supp.,  1915.)  Cedar  Rapids  Sash  ft  Door 
Co.  V.   Heinbaugh,   183—1236. 

Non-Permlnive  Payments.    The  fact  that,  during  the  progreea 

4  of  an  improvement,  the  owtier  had  full  notice  that  a  sub- 
contractor  was  furnishing  labor  or  material,  and  Had  not 
been  paid,  and  the  further  fact  that,  during  such  time,  the 
owner  made  payments  to  the  principal  contractor  which 
were  then  non-permissible,  become  wholly  immaterial  to 
said  subcontractor^  when  the  owner  fully  settles  with  the 
principal  contractor  after  the  lapse  of  30  days  from  the 
subcontractor's  last  item  of  labor  or  material,  and  at  a 
time  when  the  subcontractor  had  filed  no  claims  for  a  lien. 
(Sec.  3093,  Code,  1897.)  Cedar  Rapids  Sash  ft  Door  Co.  v. 
Heinbaugh,  183-— 1236. 

Failure  to  FUe  Claim — Estoppel.    An  owner  who  induces  a  sub* 

5  contractor  to  refrain  from  filing  a  claim  for  a  lien  within 
the  time  provided  by  law,  under  a  promise  that  the  claim 
will  be  paid  by  the  owner,  will  not,  thereafter,  be  permitted 
to  plead  that  the  claim  was  filed  too  late.  Evidence  held 
insuflicient  to  establish  an  estoppel.  Cedar  Rapids  Sash  ft 
Door  Co.  V.  Heinbaugh,  183 — 1236. 

MINES  AND  MINERALS.     8ee  Master  and  Sbrvant,  8,  9. 

Negligence  in  Passing  Over  Shaft  Bottom.  The  statutory  declar- 
ation that  the  shaft  bottom  of  a  mine  may  be  crossed  only 
by  employees  who  are  necessarily  working  **at  the  bottom 
of  the  shaft,"  applies  solely  to  those  who  are  working  in 
the  sump — that  part  of  the  shaft  which  is  below  the  cage 
when  it  comes  to  rest  (Sec.  2486-j,  Code  Supp.,  1913.) 
Dennis  v.  Gibson,  183—565. 
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MIKOBS.     Bee  Mechanics'  Libn,  2. 
MOBTOAGES.     See  Bills  and  Notes,  15. 
Transfer  of  Property. 


Assiunptton  of  Debt— Consideration.    An  agreement  by  the  owb- 

1  er  of  mortgage-encumbered  property  to  pay  the  mortgage 
(to  which  he  wafr  not,  originally,  a  party),  in  order 
(a)  to  secure  the  dismissal  of  a  foreclosure  and  (b)  to  se- 
cure certain  corrections  in  his  title,  is  supported  by  ample 
consideration,  even  though  the  agreement  was  to  pay  tb« 
mortgage  on  the  very  date  called  for  by  the  mortgage,  but 
not  on  the  date  called  for  by  the  note  which  the  mortgage 
secured.     Mowbray   v.    Simons,    183 — 1389. 

Foreclosure  and  Redemption. 

Sale  of  Equity— Specific  Performance.    E^ridence  held   sufficient 

2  to  sustain  a .  finding  that  a  conveyance  of  mo^teage-fo^^ 
closed  premises  by  the  owner  was  on  the  consideration  that 
grantee  discharge  specified  encumbrances.  Forsyth  v.  Lo- 
baugh,  183—410. 

Redemption  by  Equitable  Owner.    An  equitable  owner  of  res! 

3  estate  by  virtue  of  a  contract  to  pay  a  sum  whloh  includes 
a  pre-exieting  mortgage,  may  not  acquire  ;full  title,  and 
thus  absolve  himself  from  obligation  to  pay  the  balance  of 
the  purchase  price,  by  redeeming  from  a  foreclosure  sale  of 
said  mortgage,  and  taking  deed  thereunder.  Such  redemp- 
tion simply  works  a  payment  of  his  debt  by  the  owner.  Mc- 
Creary  v.  McGregor,  183 — 732. 

Who  May  Purchase  Trust  Property.    A  bona-flde  f  oreclosnre  nte 

4  of  trust  property,  made  in  full  compliance  with  the  order 
of  court,  is  not  invalid,  even  though  the  property  be  sold  for 
less  than  its  value,  because  the  purchaser  is  a  corporatios 
of  which  the  trustee  Is  an  oflteer  and  stockholder.  Poven 
V.    May  tag-Mason    Motor   Co.,    183 — 771. 
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MUNICIPAL  OOBPORATIONS.  See  Bonds  ;  Dbdica- 
tion;  Dbbds^  3;  Elections,  1;  EJviddncr,  14; 
Nbwligencb,  4,  7,  8,  11,  17;  Tblbgraphs  and  T«lb- 
PHONEs;   Teial,  11. 

I, 

Public  Improvements. 

AaoeoanieittB    Ballroad  Bight  of  Way  as  Abutting  Property.    A 

1  strip  of  land  extending  along  the  center  of  a  public  street, 
but  which  is  no  part  of  the  street^  because  owned  in  fee  by 
a  street  railway  company  which  occupies  it  with  its  tracks, 
the  public  being  wholly  excluded  from  all  right  therein, 
except  at  intersecting  street  crossings,  is  "abutting  prop- 
erty/' within  the  meaning  of  Sec.  792  et  seq.,  Code  Supp., 
1913,  and  consequently  subject  to  special  assessment  for 
public  improvements  on  the  street.  Des  Moines  City  R.  Co. 
y.  City  of  Des  Moines,  183 — 1261. 

AMessments— Railway  Bight  of  Way  Abutting  oh  Street.    The 

2  statute  (Sec.  834,  Code,  1897),  which  imposes  the  duty  upon 
all  railways  to  pave  between  the  rails  of  their  tracks  and 
one  foot  outside,  does  not  apply  to  a  railway  right  of  way 
which  is  owned  by  the  company  in  fee,  and  which  is  no  part 
of  the  street,  but  which  abuts  on  a  street.  Des  Moines  City 
R.  Co.  V.  City  of  Des  Moines,  183 — 1261. 

Assessments — Bailway  Bight  of  Way.    The  term  "railroad,"  as 

3  employed  in  Sec.  7^1-i,  Code  Supp.,  1913  (authorizing  spe- 
cial assessments  for  public  improvements  against  railroad 
right  of  ways  fronting  or  abutting  on  public  streets,  etc.), 
includes  a  street  railroad.  Des  Moines  City  R.  Co.  v.  City  of 
Des  Moines,  183—1261. 

Assessments — ^Bailway  Bight  of  Way — Street  Bailway  Defined. 

4  Ck)nceding,  arguendo,  that  Sec  791-i,  Code  Supp.,  1913  .(au- 
thorizing assessments  against  railroad  right  of  ways  for 
paving,  etc.),  is  not  applicable  to  "street  railways,"  yet  such 
section  is  applicable  to  a  railway  which,  along  the  center 
of  a  public  street,  occupies  with  its  tracks  a  strip  of  ground 
which  it  owns  in  fee,  which  is  no  part  of  the  street,  and 
In  which  the  public  has  no  interest,  except  at  street  cross- 
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ingB.    Such  a  railway  is  not  a  street  railway.    Des  Moines 
City  R.  Co.  V.  City  of  Des  Moines.  183—1261. 

Bridge  Bouda — Limitations.    Any  indebtedness  for  the  constriK- 

5  tion  of  bridges,  under  Sec.  768-d,  Code  Supp.,  1913,  is  wUi 
when  such  indebtedness,  plus  all  other  indebtedness  of  the 
city,  does  not  exceed  5  per  centum  of  the  actual  vHw  of 
the  taxable  property  of  the  city.  In  other  words,  the  ad- 
ditional power  of  a  city  under  Sec.  758-d  is  not  restrained 
within  the  1^  per  centum  limitation  provided  by  Sec.  ISOfti, 
Code  Supp.,  1913.    Prance  v.  City  of  Des  Moines,  183-lJU 

• 

Strbbts^  Etc. 

Vacation — ^Action   for   Damages — ^Petition.    In   an  action  bj  > 

6  property  owner  for  damages  for  a  valid  vacation  of  a  pob- 
lic  alley  adjacent  to  the  plaintiff's  property,  it  should  te 
alleged  and  proven:  (a)  That  the  vacation  was  without 
plaintiff'a  consent;  and  (b)  that  compensation  has  not 
been  made  to  plaintiff  by  reason  of  the  vacation.  Hubbell 
V.  City  of  Des  Moines,  183 — 716. 

Vacation— Damages — When  Action  Ides.    A  property  owner  suf 

7  fers  no  actionable  injury  by  reason  of  the  valid  vacation 
of  an  adjacent  alley,  unless  he  can  show  that,  ai  the  imf 
of  the  vacation,  his  then  use  of,  and.  right  of  access  to  lod 
egress  from,  his  property  was,  by  reason  of  said  vacatloo. 
substantially  interfered  with.  Hubbell  v.  Citf  of  Des 
Moines,  183 — 715. 

Obstractlons — Snow  and  Ice.    Principle  reaflELrmed  that  the  men 

8  accumulation  of  ice  and  snow  upon  a  public  street,  with  r^ 
sultant  injury  to  a  pedestrian,  does  not  fix  liabilitr  ^^ 
the  city.  Contra  if  such  accumulations  become  dangeroo! 
by  reason  of  travel  thereover,  and  the  city,  after  expr* 
or  implied  notice,  might  have  eliminated  the  danger  bf 
the  exercise  of  reasonable  oare.  Allen  v.  City  of  Ft.  Do^ 
183—818. 

Obstnictlons — ^Degree  of  Oare.    No  duty  is  imposed  upon  a  cltT 

9  to  keep  its  streets  in  a  reasonably  safe  condition:  thedotr 
imposed  is  to  exercise  reasonable  care  to  see  to  It  that  its 
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Streets  are  maintained  in  a  reasonably  safe  condition.    Al- 
len V.  City  of  Ft.  Dodge,  183—818. 

Obstmotions— Power  to  Bemove,  and  Assess  Costs.    The  statu- 

10  tory  power  of  a  city  to  remove  snow,  etc.,  from  sidewalks 
and  to  assess  tlie  cost  of  such  removal  to  abutting  property 
(Sec.  781,  Code,  1897),  ia  wholly  immaterial  on  the  issue  of 
the  city's  negligence  in  allowing  such  accumulations  to 
remain  on  the  street  in  a  dangerous  condition.  Allen  v. 
City  of  Ft.  Dodge,  183—818. 

Kon-NegUgent  Defects — ^Elevated  Obstructions.    While  the  main- 

11  tenance  of  a  slight  depression  in  a  sidewalk  might  be  de- 
nominated non-negligence  per  ae,  yet  the  maintenance  of 
an  equally  slight  elevation  in  the  sidewalk  may  present  a 
Jury  question  on  the  issue  of  negligence.  So  held  where  a 
sectioin  of  a  cement  walk  bad  been  elevated  from  one  to 
three  inches  above  the  surrounding  walk  by  the  growth 
of  a  tree.    Geer  v.  City  of  Des  Moines,  183 — 837. 

NAMES. 

Initials — Identity  of  Persons.  In  the  substitution,  by  proper 
amendment,  in  an  indictment,  of  the  name  Eugene  S.  Burr 
for  B.  S.  Burr,  it  will  be  presumed  that  reference  is  made 
to  one  and  the  same  person.    State  v.  Kiefer,  183 — 319. 

NEGLIGENCE.  See  Carriers;  Master  and  Servant; 
MuNiciPAi-.  Corporations,  8-11 ;  Physicians  and  Sur- 
geons; Principal  and  Agent,  3;  Railroads. 

Acts  or  Omissions  Constituting. 

Negligence  Per  Se — ^Violation  of  Statute — ^Unauthorised  Bequire- 
1  ment — ^Hog  Cholera.  The  Hog  Cholera  Serum  Act,  direct- 
ing the  director  Ckf  the  laboratory  to  establish  the  "stand- 
ard degrree  of  potency"  of  hog  cholera  serum,  and  prohib- 
iting the  sale  of  serum  below  such  standard,  authorizes  a 
standard  which  calls  for  a  "condition''  of  potency  of  the 
sertrm  at  the  time  it  is  offered  for  sale,  and  not  a  standard 
which  calls  for  "results"  after  it  is  administered  to  the 
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animal.  Held,  a  standard  which  required  a  potency  snl- 
cient  to  prevent  a  hog  from  contracting  hog  cholen  vis 
unauthorized.  (Sec.  2588-w  et  seq.,  €k>de  Supp^  1913.)  It 
follows  that  the  sale  of  serum  below  such  unanthoriied 
standard  does  not  constitute  a  violation  of  the  statute,  aid 
bring  the  seller  within  the  rule  that  the  yiolatlon  of  the 
statute  constitutes  negligence  per  se.  HolUngswortli  t. 
Midwest  Serum  Co.,  183—280. 

Manufactore   of  Hog  Cholera   Serum — ^Evidence.    EvideDce  re* 

2  viewed,  concerning  the  manufacture  and  sale  of  hog  cholen 
serum,  and  held  insuflScient  to  establish  negligence.  Hoi- 
lingsworth  v.  Midwest  Serum  Co.,  183—280. 

Custom  Inducing  Violation  of  Statute.    Reliance  on  a  custos 

3  will  not  justify  the  clear  violation  o^  a  mandatory  statute. 
So  held  with  reference  to  the  statutory  prohibition  against 
miners'  passing  "across  the  shaft  bottom.'*  Dennis  ?.  01^ 
son,  183 — 565. 

Operation   of  Automobile — ^Necessary  Degree    of  OontroL  The 

4  operator  of  an  automobile  is  not  necessarily  guilty  of  negti- 
gence  per  se  by  failing  to  have  the  automobile  under  such 
control  that  he  can  stop  it  within  the  distance  that  he  ess 
plainly  see  obstructions  ahead  of  him.  So  held  where  tbfl 
operator,  on  a  dark  and  misty  night,  drove  into  a  nesU- 
gently  guarded  excavation  in  a  public  street  Kendall  t. 
City  of  Des  Moines,  183—866. 

Independent  Contractors.    Admission  by  one  that  he  was  under 

5  a  duty  to  perform  a  certain  act  necessarily  excludes  an7 
claim  that  he  had  passed  such  duty  to  an  independent  con- 
tractor.   Malloy  V.  Stoddard  Cons.  Co.,  183 — 881. 

Unhitched   Horse.    (Evidence   reviewed,    and   held  sufBcient  to 

6  i^sent  a  jury  question  on  the  issue  of  negligence  in  leavtni 
a  horse  unhitched  in  a  private  yard  adjacent  to  a  puW*^ 
street.     Ferinac  v.  Italian  Imp.  Co.,  183 — 991. 

Crossing  Streets  Between  Intersections.    The  act  of  a  pedestriio 

7  in  crossing  a  street  at  a  point  other  than  at  regular  crow- 
ings,  even  without  looking  both  ways,  or  listening,  does  not 
necessarily  constitute  negligence  per  se,  especially  wbere 
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the  surface  of  the  street  was  the  same  at  all  points.    Wine  y. 
Jones,  183 — 1166. 

Faflnre  to  Oive  Statatory  Signals.    It  is  suggested  that  the  fail- 

8  ure  of  a  motor  vehicle  driver  to  give  the  statutory  signals 
may  not  be  excused  on  the  ground  that  the  driver  "believed" 
he  could,  in  safety,  pass  a  pedestrian  without  giving  such 
signals.    Wine   v.    Jones,    183 — 1166. 

Banal  Fault.    Plaintiff,  when  equally  at  fault  with  defendant, 

9  may  not  recover  damages  consequent  upon  an  accident.  So 
held  where  neither  of  two  motor  vehicle  drivers  gave  warn- 
ing of  his  approach  to  an  intersecting  highway.  Larsh  y. 
Strasser,  183—1360. 

Contributory  Negligbnce. 

AYOidance — *^Jast     Olear     Ohance" — ^Pedestrian     on     Railway 

10  •  Track.    Two  persons  may  be  so  contemporaneously  negli- 

gent that,  if  such  negligence  continues  unbroken,  no  re- 
covery may  be  had  for  a  resulting  injury  to  one  of  the  par- 
ties; but  if  one  of  the  parties  actually  discovers  the  other 
party  in  his  position  of  reasonably  manifest  danger,  at  a 
time  when  the  one  discovering  can  avoid  the  injury  by  the 
exercise  of  reasonable  care,  such  discovery  presents  to  the 
one  discovering  it  the  last  clear  opportunity  to  avoid  the 
injury;  and  if  he  does  not,  from  the  time  of  such  discov- 
ery, ex^ercise  such  reasonable  care,  and  thereby  avoid  such 
injury,  he  is  guilty  of  a  netc,  independent,  and  proximate 
negligence — a  negligence  which  neutralizes  the  former  or 
continuing  negligence  of  the  one  injured.  Jamee  v.  Iowa 
Cent.  R.  Co.,  183—231. 

Obstmcted  Street — Choice  of  Ways.    It  is  not  necessarily  neg- 

11  ligence  per  ae  for  a  pedestrian,  though  blind,  to  attempt  to 
pass  over  obstructions  in  a  much  used  and,  to  him,  con- 
venient street,  of  which  obstructionA  he  had  prior  knowl- 
edge.   Malloy  y.  Stoddard  Cons.  Co.,  183—881. 

Vol.   183  lA.— 93 
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ImPUTBD  NBGI4IGBNCE:. 

Use  of  Automobile.    One  who  purchases  an  automobile  for  the 

12  use,  convenience,  and  enjoyment  of  his  family,  and  permlti 
memibers  of  his  family  to  use  it  for  said  purposes,  thereby 
constitutes  such  members  his  agents,  and  the  negllgeooe 
of  such  members,  while  so  operating  said  machine  for  snch 
purposes,  will  be  imputed  to  the  principal.  DirckB  t. 
Tonne,  183 — 403. 

Failure  to  Erect  Lightning  Bods  on  Tent.    No  imputatioD  of 

13  negligence  may  be  drawn  from  the  failure  of  a  master  to 
erect  lightning  rods  over  an  ordinary  lodging  tent  fumished 
by  him  for  the  use  of  his  employees.  GrifRth  v.  Cole  BtoSh 
183—415. 

Trial. 

Evidence— Sufficiency.    Evidence   held    sufficient   to   sustain  i 

14  verdict  against  defendant  for  damages  by  reason  of  the 
negligent  operation  of  an  automobile.  L.ittle  v.  .Mazvell, 
183—164. 

Instructions — Non-Applicability  to  Pleading.    When  plaintiff  and 

15  defendant  both  claim  damages  of  the  other  by  reason  of  the 
same  transaction,  and  on  the  allegation  by  each  tliat  the 
other  was  negligent  in  said  transaction,  instructions  which 
authorize  the  Jury  to  allow  both  claims  are  wholly  at  war 
with  any  allowable  theory  of  the  law  of  negligence.  Dlrcb 
V.  Tonne,  183 — 403. 

No-Eyewitness  Bule.     The  presumption  "of  due  care  in  the  alv 

16  sence  of  eyewitnesses"  cannot  prevail  when  the  undisputed 
physical  facts  demonstrate  that  the  said  presumption  was 
not  true  in  fact.  So  held  where  a  mature  man,  in  full  pos- 
session of  his  senses  and  on  a  clear  day,  drove  in  front  of  a 
rapidly  moving  train,  of  which  he  had,  for  a  distance  of  UO 
feet  from  the  track,  an  unobstructed  view  of  1,000  feet 
Sohl  V.  Chicago,  R.  I.  A  P.  R.  Co.,  183—616. 

Evidence — ^Weight  and  Sufficiency.    Evidence  reviewed,  and  held 

17  to  present  a  jury  question  whether  evidence  of  the  viol** 
tion  of  ordinance  requirements  in  the  use  of  a  street  cot- 
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ered  the  point  In  the  street  where  plaintiff  claims  to  have 
been  injured.    Malloy  v.   Stoddard  Cons.  Co.,   183 — 881. 

Negativing  Causes.    Testimony  as  to  the  proximate  cause  of  an 

18  injury  is  nat  in  equipoise  on  two  opposing  theories  when 
one  theory  has  such  support  in  the  evidence  as  would 
fairly  justify  an  Impartial  Jury  in  finding  that  such  cause 
was  established,  while  the  other  cause  has  no  support  in 
the  evidence,  and  is  wholly  theorized  as  a  possibility. 
George  v.  Iowa  A  Southwestern  R.  Co.  183 — 994. 

No-Eyewitness  Bule.      Principle  recogni^  that  a  presumption 

19  of  due  care  arises,  in  the  absence  of  eyewitnesses.  George 
V.  Iowa  A  Southwestern  R.  Co.,  183 — 994. 

Proziznate  Cause— Instmctions.    An  instruction  to  the  effect  that 

20  plaintiff  may  not  recover  unless  he  establishes  (1)  that  de- 
fendant was  negligent,  (2)  that  such  negligence  was  the 
proximate  cause  of  the  injury,  and  (3)  that  plaintiff  did  not, 
by  his  own  negligence,  contribute  to  his  injury,  sufficiently 
protects  defendant  on  the  subject  of  proximate  cause.  Wine 
V.   Jones,   183—1166. 

Presumption — Speed  of  Automobile.     It  may  not  be  presumed 

21  that  an  automobile  was  moving  at  a  rate  of  speed  in  excess 
of  25  miles  per  hour  (Section  1571-ml9,  Code  Supp.,  1913), 
from  the  naked  fact  that,  upon  coming  in  contact  with  an 
object,  the  automobile  moved  the  object  a  distance  of  50 
feet.    Larsh  v.   Strasser,   183 — 1360. 

NEGOTIABLE  INSTRUMENTS.    See  Bills  and  Notes. 

NEW  TRIAL.     8ee  Appeal  and  Error,  32-86. 

Grounds — BUsoonduct  of  Counsel — Improper  Argument.  It  is  re- 
1  versible  error  for  counsel  to  repeatedly  state  to  the  jury 
that  opposing  counsel  had  objected  to  a  jury  trial  (which 
statement  was  true  In  fact),  and  that  said  opposing  counsel 
did  not  trust  a  jury,  and  fought  to  prevent  a  trial  by  jury. 
Iowa  Auto.  A  Supply  Co.  v.  Manbeck,  183 — 159. 
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Specifying  Error.    A  motion  for  new  trial  is  sufficient  in  form 

2  which  simply  asserts:  (a)  That  the  verdict  is  not  sustained 
by  sufficient  evidence,  and  Is  contrary  to  the  evidence  and 
Is  contrary  to  law;  and  (b)  that  the  court  was  in  error  In 
overruling  a  motion  for  a  directed  verdict,  and  in  giving 
certain  specified  infltructions,  and,  as  reasons  therefor,  as- 
signs, hy  reference  to  the  trial  record  only^  the  same  rea- 
sons which  were  there  assigned,  ample  exceptions  having 
been  duly  entered  to  all  such  actions  by  the  court  (Sec. 
3755,  Code,  1897.)  Keeney  v.  Chicago,  B.  &  Q.  R.  Co.,  183— 
522. 

Speclflcatlon  of  Errof.    A  motion  for  new  trial  is  fatally  lack- 

3  ing  in  certainty  and  deflnlteness  which  asserts  "that  tbe 
court  erred  in  sustaining  the  objectians  of  plaintiff  to  evi- 
dence offered  by  movent  in  each  and  every  instance,  u 
shown  by  the  notes  of  the  official  shorthand  reporter." 
Wheeler  v.  Schllder,  183—623. 

Interested  Interpreter.    Basis  for  new  trial  is  not  furnished  by 

4  the  fact  that  plaintiff,  without  conscious  fraud,  called  and 
used,  in  the  trial  of  the  case,  an  interpreter  who,  unknown 
to  the  court,  jury,  and  opposing  counsel,  was  Interested  in 
the  outcome  of  the  suit,  when  it  appears  that  the  testimony 
interpreted  (a)  was  correctly  interpreted,  (b)  was  not  vi- 
tally material,  and  (c)  was  practically  without  dispute  in 
the  record.  (Sec.  4091,  Code,  1897.)  Paucher  v.  Enterprise 
Coal  Mining  Co.,  183—1076. 

NOVATION. 

Substitution  of  New  Debtor — Surrender  of  Old  Notes,  Btc  Tbe 
act  of  a  creditor  in  surrendering  the  notes  of  his  debtbr  for 
a  pre-existing  indebtedness,  and  accepting  the  nates  of  a 
third  party  in  lieu  thereof,  and  placing  said  latter  notes  in 
judgment,  and  collecting  thereon,  as  far  as  possible,  works 
an  irrevocable  novation  of  the  debt  against  said  original 
debtor.    Watt  v.  German  Sav.  Bank,  183—346. 

NUISANCE. 

Removal  of  Natural  Obstruction  in  Course  of  Natural  I>raiDa£e. 
The  removal  of  an  obstruction  which  nature  has  built  np 
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in  the  pathway  of  natural  drainage  does  not  necessarily 
constitute  a  continuing  nuisance — may  not  constitute  a  nui- 
sance at  air.    Taylor  v.  Frevert,  183—799. 

PASENT  AND  CHILD.  See  Descent  and  Distribution,  4, 
5;  Divorce,  1;  Insurance,  15;  Libel  and  Slander,  2; 
Wills,  1,  7,  8,  9,  12. 

PARTIES.     See  Appeal  and  Ekror^  4. 

Defendants — Joinder — ^Tort.  Principle  recognized  that  any  num< 
ber  of  parties  may  be  joined  as  defendants  in  an  action  for 
damages  for  a  negligence  which  Is  alleged  to  have  been  an 
omission  or  violation  of  the  joint  and  common  duty  of  all 
defendants^  and  that  a  recovery  may  be  had  against  some 
of  the  defendants  and  not  necessarily  against  all  the  defend- 
ants.   Preeby  v.  Town  of  Sibley,  183 — 827. 

PABTNEBSHIP.  See  Appeal  and  Error,  1;  Banks  and 
Banking,  2,  8;  Corporations,  1. 

The  Firm,  P9W0rB  and  Property — ^Distinct  Entities.    A  partner- 

1  ship  Is  an  entity,  separate  and  distinct  from  the  individual 
members  thereof,  and  contract  relations  with  the  individtuil 
members,  as  such,  create  no  privity  of  contract  between  the 
one  so  contracting  and  the  partnership.  National  Sewer 
Pipe  Co.  V.  Smith-Jaycox  Lbr.  Co.,  183--17. 

The  Relation— Necessity  for  Contract  Belation.    Principle  rec- 

2  ognized  that,  where  the  rights  of  third  parties  are  not  in- 
volved, a  partnership  cannot  exist,  in  the  absence  of  a  con- 
tract so  providing.    Lyons  v.  Van  Oel,  183 — 114. 

Tbe  Belation — Sharing  Profits    but   Not   Losses.    A  sharing  in 

3  both  profits  and  losses  is  essential  to  the  existence  of  a 
partnership.  So  held  where  one  of  the  alleged  partners  re- 
ceived a  stated  wage,  plus  a  percentage  of  profits,  but  in  no 
wise  bore  any.  of  the  losses.  Williams  v.  Herring,  183 — 
127. 


1478  Index,  Vol.  183. 

Paymbnt  to  Pliadiib 

PAYMENT.     See  Bills  and  Notbss,  11-15;  EvroENCB,  16; 
Executors  and  Administrators,  7.  . 

Voltuitary  Pasrments — ^Drainage  ABsessmexits.  The  payment  of  a 
drainage  aesessment  to  the  county  treasurer,  under  the  dis- 
tinct understanding  that  such  payment  was  to  be  held  s^ 
Ject  to  the  outcome  of  pending  litigation  relative  to  the  le- 
gality of  such  assessment,  is  not  such  a  voluntary  payment 
as  will  estop  the  one  paying  from  demanding  the  return  of 
the  money  after  the  assessment  has  been  declared  illegal; 
and  especially  so  when  such  payment  remains  unexpended 
in  the  hands  of  the  treasurer.  Lade  v.  Board  of  Saper- 
visora,  183—1026. 

PH7SIGIANS  AND  SURQEONS.       See  EhriDENCB,  22,  23, 
30. 

V 

Negligence— Unsaocessful  Operation.  An  action  for  damages 
for  malpractice  may  not  rest  on  a  simple  showing  that  tbe 
treatment  or  operation  was  not  successful.  The  all-essential 
is  a  showing  that  the  shortcoming  in  the  treatment  or  op- 
eration was  due  to  a  failure  on  the  part  of  the  physidaji 
to  employ  that  degree  of  skill  ordinarily  possessed  by  prac- 
titioners under  like  circumstances,  in  the  locality  in  ques- 
tion.   O'Grady  v.  Cadwallader,  183 — 178. 

PLEADING.     See  Master  and  Servant,  7,  16. 

In  General. 

General  limited  by  Specific.  Broad  and  general  allegations  as 
1  grounds  .for  recovery  may  be  wholly  eliminated  by  a  subse- 
quent pleading  which  specifies  with  particularity  the  grounds 
relied  on  for  a  recovery.  So  held  where  the  original  plead- 
ing claimed  recovery  on  the  sweeping  allegation  that  tbe 
defending  party  had  breached  a  contract;  while  a  later 
pleading,  filed  to  meet  a  motion  for  more  specific  statement 
alleged  two  distinct  grounds.  Koon^  v.  Iowa  City  State 
Bank,  183—1353. 
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Mistake.    Mistake,  ae  the  basis  for  relief,  must  be  distinctly 

2  pleaded,  and  accompanied  with  appropriate  prayer  and 
proof.    Koontz  v.  Iowa  City  State  Bank,  183 — 1353. 

Matters  Si'ecially  Pleadable. 

Orders,  Etc.,  of  Interstate  Commerce  Commission.    Whether  a 

3  ruling  by  the  Interstate  Commerce  Commission  should  be 
specially  pleaded,  quaere.  Keeney  y.  Chicago,  B.  ft  Q.  R. 
Co.,  183—522. 

Demurrer. 

Pleading  Over.    Adverse  rulings  on  demurrer  are  waived  by 

4  answering  over,  unless  the  demurrer  point  is  again  raised 
in  said  answer,  or  at  some  subsequent  and  appropriate  time 
in  the  proceedings.  Pleading  reviewed,  and  held  to  re-pre- 
sent the  demurrer  point  in  the  answer.  Wheeler  v.  Schil- 
der,  183—623. 

Motions. 

Motion  to  Strike-Compromise  and   Settlement — Non-Defensive 

5  Matter.  An  allegation  that  plaintiff  and  defendant  had,  at 
a  time  prior  to  the  settlement  sued  on,  fully  settled  and 
adjusted  all  their  respective  claims,  constitutes  no  defense, 
and  is  properly  stricken  unless  accompanied  by  an  allega- 
tion that,  since  said  former  settlement,  no  bona-fide  differ- 
ence has  existed  between  the  parties.  Urdangen  v.  F^yer, 
183—89. 

Striking   Non-defensive    Matter — Master   and   Servant.    Nonde- 

6  fensive  matter  is  properly  stricken  on  motion.  So  held 
where,  in  an  action  for  damages  for  the  wrongful  discharge 
of  a  servant,  the  master  pleaded  that,  prior  to  the  con- 

•  tract  of  employment,  the  servant  had  represented  that  he 

was  a  skillful  salesman;  but  did  not  plead  that  the  repre- 
sentation was  false.    Red  field  v.  Boston  P.  &  M.  Co.,  183 — 
.  194. 
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Answering  Over.    Error  in  overruling  motion  to  strike  and  to 

7  divide  petition  into  counts  is  waived  by  answering  orer. 
Clark  &  Co.  y,  Monson,  183—980. 

Issue,  Proof,  and  Variance. 

Evidence  AdmissiUe.    Principle  recognized  that  one  may  not 

8  prove  that  which  he  has  not  alleged.  Redfield  v.  Boston  P. 
&  M.  Co.,  183—194. 

Issuance  of  Corporate  Stock.    An  issue  on  whether  corporate 

9  stock  was  void  because  Issued  without  authorization  by 
the  executive  council  (Sec.  1641-b  et  seq..  Code  Supp.,  191J). 
and  because  issued  in  excess  of  lawful  authorization  nnder 
its  articles,  necessarily  involves  the  issue  whether  that 
which  was  issued  was  (a)  atocTc  or  (b)  merely  evidence  of 
a  corporate  debt.    Wright  v.  Johnston,  183 — 807. 

PSESUMFTIONS.  See  AppsAii  and  EtooR;  Banks  and 
Banking,  5,  6 ;  Bills  and  Notes,  5 ;  Carriers,  4, 9. 
17;  Contracts,  5;  Criminal  Law,  4;  Evidence,  3;  In- 
toxicating Liquors,  1,  11;  Libel  and  Slandeh,  3; 
Master  and    Servant,   5;   Negligence,    16,  19,  21; 

T*RINCIPAL  AND  AOENT,   1  ;   TrITSTS. 

PBINOIFAL  AND  AGENT.  See  Brokers;  Evidbnce,  3; 
Negligence,  12;  Trial,  28. 

Implied  Agency— Husband  and  Wife.    The   act  of  a  hasband 

1  in  personally  attempting  to  exercise  a  right  which  he  did 
not  possess  gives  rise  to  no  presumption  that  what  he  did 
was  on  behalf  of  his  icife,  who  did  possess  such  right  So 
held  where  a  husband  attempted  the  rescission  of  a  con- 
tract, when  such  right  rested  only  in  the  wife.  Fulton 
Bank  v.   Mathers,  183—226. 

Negligence.    One  may  not  be  held  liable  for  the  results  attend- 

2  ing  the  negligent  act  of  another  when,  at  the  time  of  sucIj 
-acts,  such  negligent  person  was  acting  solely  for  a  third 

party,  even  though,  at  times  prior  thereto,  such  peglig^nt 
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person  had  acted  for  the  one  sought  to  be  held  liable.    Fer- 
inac  V.  Italian  Imp.  Co.,  183 — 991. 

PRINCIPAL  AND  SUKETY. 

Discharge    of    Surety— When    Uahllity    Be-attaches.    When    a 

1  promissory  note  upon  which  one  is  liable  as  surety  is  sur- 
rendered and  cancelled  by  being  computed  and  embraced 
in  a  new  note  to  the  same  payee,  and  signed  by  the  same 
principal  and  surety,  and  said  new  note  never  becomes  ef- 
fective against  the  surety,  by  reason  of  the  nonfulfillment 
of  the  condition  upon  which  it  was  delivered,  the  former 
liability  of  the  surety  under  the  old  surrendered  and  can- 
celled note  immediately  re-attaches  (in  equity).  Selma 
Sav.  Bank  v.  Hinkle,  183—200. 

Burden  of  Proof.    A  gratuitous  surety  may  stand  strictly  on  the 

2  terms  of  his  obligation,  and  the  burden  of  proof  is  on  the 
one  seeking  judgment,  to  establish  every  fact  upon  which 
liability  depends.  So  held  where  a  stockholder  of  a  corpo- 
ration was  obligated  as  surety  for  the  payment  of  money 
which  might  be  borrowed  to  carry  on  the  '*pr€*e»f '  busi- 
ness of  the  corporation,  but  liability  was  denied  because  of 
absence  of  evidence  whethel*  the  money  was  borro^red  for 
said  purpose  or  for  other  lines  of  business  subsequently 
pursued   by  the  corporation.    Foley  v.  Lyman,   183 — 1306. 

Who  are  Principals.    One  who,   on   a   consideration  running  to 

3  himself,  agrees  to  pay  a  note  and  mortgage  to  which  he 
was  not,  originally,  a  party,  is  not  a  mere  surety  for  the 
original  debtor.  It  follows  that  a  release  of  the  original 
debtor  works  no  release  of  the  new  promisor.  Mowbray 
V.  Simons,   183—1389. 

QUIETINO  TITLE.     See  Judgment,  8. 

RAILROADS.     See  Carriers;   Evidence,  32;  Master  and 
Servant,  3,  14;  Municipal  Corporations,  3,  4. 

Measure  of  Duty  to  Trespasser.    A  railway  company  is  under 
1    no  obligation,  before  it  suddenly  or  violently  moves  its  cars, 
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(a)  to  provide  a  guard  to  warn  unknown  trespassers  who 
may  be  on  or  about  the  cars,  or  (b)  to  inspect  its  cars  in 
order  to  discover  such  trespassers,  or  (c)  to  give  warnios 
signals  in  order  that  such  trespassers  may  be  apprised  ^ 
their  danger.  Duty  of  care  toward  a  trespasser  arisei 
only  after  his  position  of  peril  is  cictually  discovered.  So 
held  where  a  six-year-old  boy  was  crawling  under  a  csr 
which  blocked  his  parage.  Papich  y.  Chicago,  M.  A  St 
P.  R.  CJo.,  183—601. 

Temporary  Withdrawal  of  License.    An  implied  license  to  croe 

2  a  railway  track  is  ipso  facto  withdrawn  by  the  act  of  pla^ 
ing  and  maintaining  cars  on  the  track  and  across  said  If 
censed  way.  Papich  v.  Chicago,  M.  A  St,  P.  R.  Co.,  ISJ- 
601. 

Scope   of   License.    Long-continued    practice   of   allowing  chit 

3  dren  to  play  within  railway  yards  and  to  pick  up  ooal  that 
was  dropped  upon  and  along  the  side  of  the  tracks  may 
not  be  construed  into  a  license  or  invitation  to  a  six-yeir- 
old  boy  to  crawl  under  the  cars  in  order  to  reach  his  bome^ 
Papich  V.  Chicago,  M.  A  St.  P.  R.  Co.,  183—601. 

Licensees  and  Trespassers,    ^are  licensees  and  trespassers  eUdiI  J 

4  on  the  same  footing,  as  regards  the  care  exacted  in  avoid- 
ing injury  to  them.  Papich  v.  Chicago,  M.  &  St  P.  R.  Co- 
183—601. 

Trespasser's  Freedom  from  Contributory  Negligence.    A  child  of 

5  tender  years  may  be  a  trespasser,  and  dealt  witli  accord- 
ingly, even  though  he  is  not  guilty  of  contributory  n# 
gence.     Papich  v.  Chicago,  M.  A  St.  P.  R.  Co.,  183— ^OL 

Contributory   Negligence.    Contributory   negligence  per  w  ^ 

6  suits  from  the  act  of  a  mature  man,  in  full  possession  o' 
his  senses,  driving,  on  a  clear  day,  upon  a  country  rall*t^ 
crossing  with  which  he  was  perfectly  familiar,  and  In  fn>tf 
of  a  rapidly  approaching  train,  of  which  he  had,  for  a  d» 
tance  of  230  feet  from  the  track,  an  unobstructed  vie*  ^^ 
at  least  1,000  feet.  Sohl  v.  Chicago,  R.  I.  ft  P.  R.  Co.,  183" 
616. 
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Bate  of  Speed  at  Ctonntry  Orossings.    One  may  not  rely  upon  any 

7  particular  speed  of  trains  at  non-obscured,  ordinary  country 
railway  crossings,  and  will  not  be  permitted  to  escape  the 
consequences  of  his  negligence  in  gambling  on  his  ability 
to  pass  ahead  of  trains,  of  the  approach  of  which  he  has 
ample  notice  and  knowledge.  Sohl  v.  Chicago,  R.  I.  ft 
P.  R.  Co.,  183—616. 

''Grade"  Orosslngs  Not  XJnlyersal  Bule.    ''Qrade'^  crossings  oyer 

8  railway  right  of  ways  which  divide  the  land  of  landowners 
are  distinctly  in  favor  and  are,  ordinarily,  all  the  land- 
owner may  demand;  yet  the  company  may  not  so  construct 
its  embankments  as  to  render  a  "grade"  crossing  impossi- 
ble of  construction  wholly  upon  Its  right  of  way,  and  then 
insist  on  a  "grade*'  crossing  or  no  crossing  at  all,  on  con- 
dition that  the  landowner  contribute  the  necessary  land  for 
approaches  outside  the  right  of  way.  CKMalley  v.  Chicago, 
M.  ft  St  P.  R.  Co.,  183—749. 

PilTate  Grossing^— Application    to    Ballroad    Commission.    The 

9  statutory  duty  of  a  landowner  to  apply  to  the  railroad  com- 
missionera  to  settle  disputes  relative  to  private  crossings 
applies  only  to  those  cases  where  the  landowner  already  has 
one  crossing  and  desires  an  additional  one,  either  under, 
overhead,  or  grade.  (Sec.  2022,  Code  Supp.,  1913.)  O'Mal- . 
ley  V.  Chicago,  M.  ft  St.  P.  R.  Co.,  183—749. 

Private  Crossings — Mandamus.    A  landowner  whose   lands  are 

10  divided  by  a  railway  right  of  way  has  an  absolute  right,  en- 
forceable In  the  courts,  and  without  application  to  the  Rail-^ 
road  Commission,  to  at  least  one  adequate  crossing  over 
such  right  of  way  to  a  grade  crossing,  if  that  be  practi- 
cable, but,  In  any  event,  to  an  adequate  crossing,  even  though 
it  be  an  overhead  or  underground  crossing.  (Sec.  2022, 
Code  Supp.,  1913.)  CKMalley  v.  Chicago,  M.  ft  St.  P.  R.  Co., 
18^—749. 

Kegligence  of  Lessee — ^Liability  of  Lessor.     A  railway  company 

11  may  not  lease  or  license  its  line  of  railway  to  another  and 
escape  liability  for  the  negligence  of  the  lessee  or  licensee 
in  operating  the  trains,  even  though,  by  the  terms  of  the 
license  or  lease,  the  owner  retains  no  control  over  the  op- 
eration of  such  trains.  Sorenson  v.  Chicago,  R.  I.  ft  P.  R. 
Co.,  183—1123. 
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Switch  Tracks — ^Liability  of  Owner  for  Negligence  of  Ucemet 

12  A  railway  company  which,  under  command  of  Sec.  2113. 
Code  Supp.,  1913,  furnishes  switch  track  conneetioos  to 
another  railway,  is,  under  the  terms  of  said  statute,  liabk 
for  the  negligence  of  such  connecting  road  in  negllgeDtlj 
operating  its  trains  over  such  switch  tracks.  Sorenson  t. 
Chicago,  R.  I.  &  P.  R.  Co.,  183—1123. 

Eminent  I>omain — ^Non-Existence  of  Bight.    Lands  may  not  be 

13  condemned  for  street  railway  right  of  way,  for  the  re«9» 
that  the  Eminent  Domain  Act  does  not  so  provide.  Dm 
Moines  City  R.  Co.  v.  City  of  Des  Moines,  183—1261. 

BECEIVEBS.     See  Gaunishmext,  2. 
BEFOBMATION  OF  INSTBUBIENTS. 

Insurance  Policy — ^Mutual  Mistake.  The  right,  on  the  groond  of 
mutual  mistake,  to  reform  a  policy  of  insurance,  does  ^ 
necessarily  follow  from  the  fact  .that  the  policy  does  Dot 
literally  follow  the  insured's  written  application  for  the  is- 
su ranee.  So  held  where  the  policy  added,  after  the  names 
of  the  beneficiaries,  the  words,  "or  to  their  executors,  a^ 
ministrators,  or  assigns."  Condon  v.  New  York  L.  Ins.  Ca. 
183—658. 


SALES.     See  Brokers;    Contracts,  4;   Fraud;  Guabdux 
AND  Ward;  Homestead,  2,  3. 

Rescission — ^Restoration  of  Status  Quo.    One  who  would  ttsdM 

1  a  contract  of  sale  must  first  restore,  or  offer  to  rertore.  th«i 
which  he  has  received  under  the  contract.  Packers  N*^ 
Bank  v.  Michener,  183—122. 

Rescission  by  Buyer — ^Buyer  Transferring  Title — ^Effect  A  ^^ 

2  dee  of  personal  property  may  rescind  after  he  has  I«^  ^ 
title  to  the  property,  provided  he  is  able  to  cause,  and  does 
cause,  the  property  to  be  delivered  or  tendered  on  his  1*^ 
to  the  vendor.     Fulton  Bank  v.  Mathers,  18S— 228. 
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Rescission  by  Bu3rer — ^NonayailabHity  of  Warranty  to  Buyer  of  a 
3  Buyer.  A  warranty  to  the  vendee  of  property,  and  the  right 
to  rely  thereon,  with  consequent  right  to  rescind  for  breach 
of  said  warranty,  do  not  pass  to  one  who  subsequently 
takes  or  purchases  of  said  original  vendee.  Fulton  Bank 
V.  Mathers,  183 — 226. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

TuitioniBg  Pupils  in  Foreign  District.    The  power  of  a  school 

1  board  to  contract  for  the  tuitioning  of  its  pupils  in  the 
schools  of  another  district  depends  on  securing  from  the 
county  superintendent  authorization  "to  shorten"  its  stat- 
utory school  year,  and  being  thereby  released  from  its  ob- 
ligation to  maintain  its  school.  But  authorization  to  en- 
tirely discontinue  a  school,  being  a  power  not  possessed  by 
the  county  superintendent,  will  not  open  the  door  to  such 
a  contract.  (Sees.  2773,  2774,  Code,  1897.)  Peterson  v. 
Pratt,  183—462. 

Belief  from  Void  Acts.    ReliedT  from  the  void  acts  of  a  school 

2  board  may  be  had  by  direct  appeal  to  the  courts.  (See  Sec. 
2818,  Code,  1897.)     Peterson  v.  Pratt,  183—462. 

Consolidated  Distncts-^-Size  of  District — "Section."    The  word 

3  "section,"*  as  used  in  the  requirement  as  to  the  minimum 
size  of  consolidated  school  districts,  is  used  in  the  sense  of 
the  ordinary  government  section,  whether  it  be  a  full  sec- 
tion of  640  acres  or  only  a  fractional  section.  (Sec.  2794-a, 
Code  Supp.,  1913.)     Powers  v.  Harten,  183 — 764. 

SPECIFIC  PERFORMANCE. 

• 

Contracts  Enf  orclble — Contract  of  Exchange — Mutual  Mistake  in 

1  Quantity  of  Land.  Evidence  reviewed,  and  held  sufficient 
to  establish  mutual  mistake  in  the  quantity  of  land  ac- 
tually conveyed,  with  consequent  right  to  a  decree  of  spe- 
cific performance.    Waite  v.  Consigny,  183 — 269. 

Contracts  Enfordble — Exchange  of  Land — ^Definiteness.    A  con- 

2  tract  by  which  one  party  is  to  receive,  in  exchange  for  cer- 
tain land,  double  the  area  thereof,  which  latter  is  to  be 
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located  between  the  extension  of  definite  lines,  is  sutficieatly 
definite  to  permit  S];>ecific  performance.  Walte  y.  Consignyi 
183—259. 


Defective  Abstract  of  Good  Title  as  Defense.    An  abstract  of 

3  title  sufficient  to  satisfy  a  contract  calling  (or  "good  title" 
must  show  a  fee — a  marketable  title,  which  can  lie  again 
sold  to  a  person  of  reasonable  prudence.  Record  abstract 
of  title  reviewed,  and  held  not  good,  because  of  (a)  Indell- 
niteness  of  title,  (b)  want  of  title  (in  part),  and  (c)  an 
outstanding  easement.    Upton  v.  Smith,  183 — 588. 

Ck>ntract  to  Convey  I^ands  Which  Embrace  Homestead.   A  con- 

4  tract  to  convey  lands  embracing  an  unadmeasured  homeatoad 
may  not  be  specifically  enforced  against  the  protest  of  tbe 
wife,  when  such  contract  is  executed  by  the  husband  only. 
unless  the  one  demanding  such  performance  elects  to  take 
a  conveyance  exclusive  of  the  homestead.  Murray  Broi.  I 
Ward  Land  Co.  v.  Keesey,  183 — 739. 

Vendor  without  Title — Subsequent  Acquisition.    One  seeking  spe- 

5  cific  performance  of  a  contract  for  an  exchange  of  landi 
must  have  title  to  his  own  lands,  or  at  least  some  enforciUe 
contract  for  title,  when  the  contract  is  made.  Subsequent 
acquisition  of  title  will  not  suffice.  Murray  Bros,  k  Wanl 
T^nd  Co.  V.  Keesey,  183—739. 

Evidence — Sufficiency.    Uncertainty  respecting  the  terms  of  tbe 

6  contract  sought  to  be  specifically  enforced,  plus  an  element 
of  inequitableness  In  the  contract  as  alleged*  demands  the  ^^ 
fusal  of  the  relief  sought.    Origer  v.  Kuyper,  183—1895. 

STATUTES.    See  Negligence,  1. 

Construction — ^Avoiding     Invalidating     Oonstructl<Hi.    Principle 

1  again  recognized  that,  of  two  possible  constructions  of  a 
statute,  that  one  will  be  approved  which  will  least  Imperil 
the  constitutionality  of  the  statute.  Qrifflth  v.  Cole  Bro«. 
183—415. 

Construction — Subsequent   Enactment  on.  Same  8ubjoci>li>^' 

2  Principle  recognized   that  a  subsequently  enacted  statnte 
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does  not  necessarily  supersede  a  prior  and  still  existing  and 
more  comprehensive  statute  on  the  same  subject-matter. 
Tusant  v.  Grand  Lodge  A.  O.  U.  W.,  183—489. 

Ctoiuitraction—EzceptionB    to    Prohihitlons.      When    a    statute 

3  sweepingly  prohibits  the  doing  of  a  dangerous  thing  In  a 
certain  place  of  work,  and  then  excepts  certain  persons  from 
such  prohibition,  the  grave  and  ever-impending  danger  of 
doing  said  act  under  any  circumstances  may  furnish  strong 
justification  for  a  very  strict  and  literal  interpretation  of 
said  exception.    Dennis  v.  Gibson,  183 — 565. 

General  Principles.    The  following  principles  of  statutory  con- 

4  struction  are  recognized: 

1.  Si^ecific  statutes  eontrol  general  statutes  on  the  same     . 
subject. 

2.  Statutes  in  pari  materia  must  be  construed  as  one 
statute. 

3.  All  provlBions  of  a  statute  muat  be  given  effect,  if 
possible. 

*4.  ''Hereinafter,"  employed  in  a  statute,  cannot  refer  to 
a  preceding  statute. 

5.  The  plea  of  unreasonableness  can  have  no  weight  in 
the  construction  of  a  valid,  unambiguous  statute.  Great 
Western  Ace.  Ins.  CJo.  v.  Martin,  183 — 1009. 

Unreasonableness.    The  plea  of  unreasonableness  can  have  no 

5  weight  on  the  construction  of  a  valid,  unambiguous  statute. 
So  held  where  statutes  authorized  women  to  vote  on  bond 
Issues,  but  provided,  in  effect,  that  their  favorable  vote  might 
not  be  considered  in  determining  whether  the  proposal  had 
received  the  required  favorable  vota  (Sec.  1306^,  Code 
Supp.,  1913.)     Sears  v.  City  of  Maquoketa,  183—1104. 

TAXATION. 

CMlateral  Inheritance  Tax — ^Bank  Deposits  of  Non-Becddent.  Bank 
1  deposits.  In  resident  banks,  of  a  deceased  non-resident, 
whether  represented  by  a  "pass  book"  only  or  by  negotia- 
ble certificates,  are  subject  to  the  collateral  inheritance  tax 
law  of  this  state,  even  though  such  tangible  evidence  of  the 
deposits  are  kept,  at  all  times,  by  the  non-resident  owner  In 
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the  state  of  his  residence,  and  even  though  such  holding 
may  lead  to  double  taxation,  to  wit,  a  tax  in  this  state  and 
a  tax  in  the  state  where  such  non-resident  resided.  (Sec 
1481-a,  Code  Supp.,  1913.)     Hoyt  v.  Keegan,  183 — 592. 

Becovery  of  Tax  Paid — Mulct  Tax.    The  so-called  "mulct  tax/' 

2  provided  by  the  Intoxicating  Liquor  Act  (Chap.  6,  Title  XII, 
Code,  1897),  is  not  a  "tax,"  within  the  terms  of  Sec.  1417  of 
said  Code,  which  provides  for  the  repayment  of  Illegally 
exacted  "taxes."  Des  Moines  Brewing  Co.  v.  Polk  County, 
183—984. 

Ooiporate  Stock — ^Mileage  Basis.    The  shares  of  stock  of  a  do- 

3  mestic  accident  and  health  insurance  company  should  be 
taxed  at  the  five^mill  rate  provided  by  Sec.  1310,  Code  Snpp., 
1913,  and  not  on  the  basis  of  the  tax  rate  on  25%  of  value, 
provided  by  Sec.  1305,  Code  Supp.,  1913.  Great  Western 
Ace.  Ins.  Co.  v.  Martin,  183 — 1009. 

Exemptions— Ballway  Bight  of  Way — Special  Assessments.    Tax- 

4  atioji  is  the  rule;  exemption,  the  exception.  And  courts  will 
not  create  the  exception.  So  held  where  it  was  urged  that 
a  street  railway  right  of  way,  owned  in  fee,  ought,  by  rea- 
son of  its  use  as  a  right  of  way  only,  to  be  held  exempt  from 
special  assessments  for  paving.  Des  Moines  City  R.  Co.  v. 
City  of  Des  Moines,  183—1261. 

TELEOBAPHS  AND  TELEPHONES. 

Ordinance  Authorization  of  Toll  Idnes.  Telephone  toll  lines— 
those  operating  solely  between  the  cities  and  towns  of  the 
state — require  no  ordinance  authorization  as  a  condition 
precedent  to  the  right  to  occupy  streets  and  alleys.  (See 
Sees.  776,  2158,  Code,  1897.)  Talmage  v.  Town  of  Washta, 
183—792. 

TBIAL.     See  Bills  and  Notes,  9,  10;  Jury;  Neqligbnce, 
14-21,  New  Trial. 

Method  op  Trial. 

Numerous  Involved  but  Kon-Mutual  Accounts.    The  mere  fact 
1    that  issues  will  require  an  examination  and  consideration 
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of  an  exceptionally  large  number  of  credit  and  debit  items 
of  non-mutual  accounts  presents  no  ground  for  transfer 
from  law  to  equity.  Convenience  in  trying  the  cause  is  not 
ground  for  transfer  to  equity.  Williams  v.  Herring,  183 — 
127. 

Reception  op  Evidbncb. 

Beception  of  Incompetent  Testimony.    Prejudice  from  receiving 

2  incompetent  testimony  is  not  cured  by  admitting  incompe- 
tent evidence  over  due  objection.  Yarcho  v.  Chicago,  R.  I. 
&  P.  R.  Co.,  183—1180. 

Order  of  iE^oof — ^Belated  Offer — ^Wills.    EMdence  that  contest- 

3  ant  had  defrauded  testatrix  may  be  admissible  as  bearing 
on  the  reason  for  ignoring  contestant  in  the  will,  and  as 
rebutting  the  plea  of  undue  influence;  yet  such  evidence  is 
properly  rejected  when  withheld  by  proponent  until  the  sur- 

'  rebuttal  of  the  case.    Monahan  v.  Roderick,  183 — 1. 

Motion  to  Strike — Excesstve  Motion.    Motions  to  strike  the  en- 

4  tire  testimony  of  a  witness  which  is  in  part  competent  and 
in  part  incompetent,  are  properly  overruled.  Uttle  v.  Max- 
well, 183—164. 

Non-Explanatory  Questions.    The  exclusion  of  a  question  is  jus- 

5  tifled  by  the  fact  that  it  16  wholly  non-explanatory  of  the 
character  or  nature  of  the  testimony  sought  to  be  intro- 
duced, and  counsel  fails  to  enlighten  the  court  thereon. 
Malloy  V.  Stoddard  Cons.  Co.,  183—881. 

Objections — ^Waiver.    He  who  has  his  testimony  rejected  on  the 

6  objection  of  only  one  of  several  defendants,  each  of  whom 
pleads  separate  and  distinct  defenses,  must  insist  on  the  ad- 
missibility of  such  testimony  against  the  non-objecting  de- 
fendants, or  the  objections  will  be  waived.  Malloy  v.  Stod- 
dard Cons.  Co.,  183 — 881. 

Directed  Verdicts. 

Bepeatiivg'  Request.    Overruling  a  motion  for  a  directed  verdict 

7  at  the  close  of  plaintiff's  evidence  is  no  <bar  to  sustaining 
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such  motion  when  repeated  at  the  close  of  all  the  evidence. 
Ferguson  v.  Ferguson,  183 — 519. 

Waiver  of  Error  in  Dedining  to  Direct  Vardict.     Eh-ror  in  o<rer 

8  ruling  a  motion  for  a  directed  verdict  is  not  waived  by  fail- 
ure to  renew  the  motion  after  the  subsequent  introduction 

of  evidence  which  in  no  vHse  loarrants  a  reconsideration  of 
said  Tnotion  l>y  the  court.  Keeney  v.  Chicago,  B.  ft  Q.  R.  Co., 
183—522. 

Hostile  Theories— Proximate  Cause.    A  Jury  question  is  neces- 

9  sarily  presented  on  the  issue  of  the  proximate  cause  of  an 
Injury  whenever  the  record  reveals,  to  a  reasonable  cer- 
tainty, that  such  injury  resulted  from  one  or  the  other  of 
two  hostile  causes, — i.  e.,  one  which  permits  recovery  and 
one  which  denies  recovery, — and  the  record  is  such  that 
the  Jury  may  fairly  find  therefrom  that  one  cause  is  more 
probable  than  the  other.  Carpenter  v.  Security  F.  Ins.  Ca, 
183—1226. 

Instructions. 

Applicability  to  Evidence— Refusal    to    Sabmit    Issae.    Issues 

10  wholly  without  support  in  the  evidence  niust  necessarily  be 
withheld  from  the  Jury.  Packers  Nat.  Bank  v.  Michener, 
183—122. 

Form,  Bequisltes,  and  Sufficiency— Duties  of  Pedestrians,  Etc  <« 

11  Public  Streets.  A  request  for  a  specific  instruction  as  to 
the  relative  duties  of  pedestrians  and  the  drivers  of  convey- 
ances on  public  streets  Is  sufllciently  met  by  a  general  line 
of  instructions  from  which  the  Jury  could  draw  no  conda- 
sion  other  than  that  both  said  parties  had  the  right  to  use 
the  street,  and  what  their  relative  duties  were  in  the  ex- 
ercise of  such  use.    Little  v.  Maxwell,  183 — ^164. 

Sufficiency — Correct  but  Not  Explicit.    Instructions  which  are 

12  correct  but  not  explicit  are  sufficient,  in  the  absence  of  a 
request  for  a  more  explicit  inatructiooi.  Little  v.  Max- 
well, 183—164. 
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Oonfltructlon  as  a  Wl^ole.    A  clear  and  accurate  statement  of  the 

13  law,  once  given,  need  not  be  repeated.  Scoyel  v.  Mona- 
ghan,  183—581. 

Ezceirtions— Waiver.    Instructions,    unquestioned    until    motion 

14  for  new  trial  is  filed,  are  unassailable.  (Sec.  3706-a,  Code 
Supp.,  1913, — ^now  repealed.)  Allen  v.  City  of  Ft.  Dodge, 
183—818. 

Applicability    to    Pleadings.    Instructions     which     specifically 

15  state  the  grounds  of  negligence  alleged  by  the  plaintiff,  and 
explicitly  limit  the  Jury's  consideration  thereto, — in  full 
keeping  with  the  entire  theory  of  the  trial, — are  not  ren- 
dered erroneous  because  a  hypercritical  analysis  of  the 
language  employed  might  lead  the  Jury  to  infer  that  other 
grounds  of  negligence  were  embraced  in  the  charge.  Allen 
V.  City  of  Ft  Dodge,  183-^18. 

Joint  Negligent  Wrongdoers.    In  an  action  against  several  al- 

16  leged  negligent  wrongdoers,  the  court  must,  on  request, 
either  in  the  instructions  or  in  the  forms  of  verdict  sub- 
mitted, plainly  tell  the  Jury  that  it  may  find  against  one  de- 
fendant and  in  favor  of  another,,  even  though  it  be  alleged 
that  the  negligence  complained  of  was  an  omission  or  vio- 
lation of  a  joint  duty.  (See  Sec.  3730,  Code,  1897.)  Freeby 
V.  Town  of  Sibley,  183—827. 

When  Bequests  are  Timely.    The  statutory  requirement  that  re- 

17  quests  i<or  instructions  must  be  made  before  the  arguments 
are  commenced  (Sec.  3705-a  Code  Supp.,  1913,  now  repealed), 
does  not  apply  to  an  instruction  which  It  is  the  duty  of  the 
court  to  give  vHthout  any  request,  in  order  that  the  issues 
may  be  properly  presented  to  the  Jury.  So  held  where, 
after  argument,  the  court  was ,  requested  to  charge  that  it 
might  find  against  one  of  two  alleged  negligent  wrongdoers 
and  in  favor  of  the  other.  Freeby  v.  Town  of  Sibley,  183 — 
827. 

Verdict-Urging  Instructions.    Verdict-urging  instructions  are  ob< 

18  Jectionable  which  assume  to  tell  the  Jury,  as  a  reason  why 
an  agreement  ought  to  be  reached,  that,  if  the  case  is  re- 
tried, such  retrial  must  be  on  the  same  pleadings  and  evi* 
dence  as  the  present  trial,  and  that  a  retrial  would  simply 
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add  to  the  burden  of  the  successful  party.    Freeby  v.  Ton 
of  Sibley,  183—827. 

BecitdBg  Olaiins  and  Stating  Issues.    It  is  not  improper  for  the 

19  court  to  first  state  to  the  jury  all  that  plaintiff  claims,  and 
then  to  state  what  Items  the  jury  may  consider.  Powen 
V.  Iowa  Glue  Co.,  183—1082. 

Stating  Ultimate  Facts  for  Becovery.    A  statement  of  the  ulti- 

20  mate  facts  which  must  ibe  established,  In  order  to  justify 
recovery,  is  not  rendered  erroneous  because  the  couit  did 
not,  instanter  and  in  the  same  instruction,  proceed  to  define 
the  terms  used  therein, — 1.  e.,  negligence, — such  matters 
being  adequately  covered  in  later  portions  of  the  charge. 
Powers  V.  lokwa  Glue  Co.,  183 — 1082. 

Omission  in  One  Supplied  by  Ittsertion  in  Anotbar.    An  omission 

21  in  one  instruction  may  very  properly  he  supplied  in  another. 
Powers  V.  Iowa  Glue  Co.,  183—1082, 

Oonilicting  Instructions.    !W>hen  one  instruction  fails  to  contain 

22  a  limitation  on  plaintiff's  right  to  recover,  but  a  later  in- 
struction plainly  states  such  limitation,  it  is  quite  hyper* 
critical  to  assert  that  the  two  instructions  are  in  conflict 
Powers  V.  Iowa  Glue  Co.,  183—1082. 

Submission  of  Issues.    An  instruction  which  declares  that  plain- 

23  tiff  may  not  recover  if  a  certain"  condition. — ^i.  e.,  the  slip- 
perinefis  of  a  walk, — was  the  result  of  plaintiff's  own  act, 
neoessarily  does  not  prevent  the  submission  of  the  issue 
whether  such  condition  did  exist.  Powers  v.  Iowa  Glue  Co., 
183—1082. 

Inaccuracy  Cured  by  Other  Instruction.    An  Inaccurate  instru^ 

24  tion  as  to  the  assessments  due  on  a  policy  of  insurance  may 
be  rendered  harmless,  in  view  of  the  real  issues,  by  con- 
struing the  instructions  as  a  whole.  Retherford  v.  Kni^hta 
and  Ladies  of  Security,  183—1099. 

Defining  Terms.    Failure,  in  the  absence  of  a  request,  to  d^^ 

25  the  term  "evasion  of  the  statute,"  is  not  error.  State  v. 
Fountain,  183—1159. 
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Refused  Instrnctioiui  Otherwise  Oovered.    Refusing  instructions 

26  which  dealt  with  the  degree  of  care  necessary  under  given 
conditions  leaves  no  error,  when  the  court  adequately  covered 
the  same  ground  in  its  charge  to  the  Jury.  Wine  v.  Jones, 
183—1166. 

Failure  to  Except.    Failure  to  except  to  instructions  prior  to  the 

27  reading  to  the  jury  precludes  subsequent  complaint  that  the 
instructions  authorized  an  allowance  of  intereet  on  an  un- 
liquidated claim.  (Sec.  3705-a,  Code  Supp.,  1913.)  Balen  v. 
Oolfax  Cons.  Coal  Co.,  183—1198. 

Non-Prejudicial  Refusal.    On  the  issue  whether  a  defendant  was 

28  acting  solely  as  agent  of  another  or  as  a  principal,  the 
refusal  ol  an  instruction  on  the  subject  of  agency  Is  non- 
prejudicial, when  the  court  very  definitely  instructed  that 
defendant. was  not  liable  unless  it  were  found  that  he  acted 
with  intent  to  be  personally  bound.  Bell  v.  Fisher,  183 — 
1208. 

Vbrdict. 

Excessiveness — $6,750.    Verdict  for  $8,750,  reduced  by  the  trial 

29  court  to  $5,750  for  personal  injury,  sustained.  Plaintiff  was 
run  over  by  an  automobile,  received  a  severe  nervous  shock, 
suffered  numerous  bruises,  had  the  mesentery  torn  loose,  in 
part,  from  walls  of  abdomen,  suffered  an  operation  by  rea- 
son thereof,  and  some  possibility  existed  of  some  of  her  in- 
juries' being  permanent.    iUttle  v.  (Maxwell,  183 — 164. 

Quotient  Verdicts.    A  finding  by  the  trial  court,  with  fair  sup- 

30  port  in  the  evidence,  that  a  verdict  was  not  a  "quotient" 
verdict,  will  not  be  disturbed  on  appeal.  Frahm  v.  Eggers, 
183—572. 

Excessiveness — $1,256.    Verdict   for  $1,250  for  personal   injury 

31  sustained.  A  bone  in  the  arch  of  plaintiff's  foot  was  slight- 
ly misplaced,  with  consequent  swelling,  pain,  and  lameness. 
A  year  after  the  injury,  a  full  cure  had  not  been  effected, 
and  probability  existed  that  the  defect  would  be  permanent. 
Malloy  V.  Stoddard  Cons.  Co.,  183—881. 


1 
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EzcessiTenesB — $6,000.    Verdict   for  $6,000   for   persoma  injury 

32  reduced  to  $4,000.     Powers  v.  Iowa  Glue  Co.,  183—1082, 

ExcessiveiiesB — $5,900.    Verdict  of  $5,900  for  personal  injury  re- 

33  duced  to  $6,000.  Plaintiff  suffered  a  severe  injury;  but,  at 
the  time  of  trial,  the  limb  was  in  such  normal  condition 
that  all  symptoms  of  pain  were  purely  subjective.  Brier  t. 
Chicago,  R.  I.  &  P.  R.  Co.,  183—1212. 

Verdicts  in  Disregard  of  Instructions.    Verdicts  in  disregard  of 

34  incorrect  instructions  will  be  set  aside.  Erickson  v.  Haitlo 
Block  Coal  Co.,  183—1292. 

TBUSTS.     See  Bankruptcy,  2,  3 ;  Mortgages,  4 ;  Witnesses, 
1,2. 

Resulting  Trusts— Husband  and  Wife.  A  presumption  of  result- 
ing trust  does  not  *prevail  from  the  fact  that  a  husband 
pays  for  property  with  his  own  money,  and  causes  the  title 
to  be  taken  in  the  name  of  his  wife.  On  the  contrary,  a  pre 
sumption  of  gift  or  advancement  to  the  wife  does  prevaiL 
Mossestad  v.  Mossestad,  183 — 311. 

VENDOE  AND  PURCHASER.    See  Halbs,  2,  3. 

Curing  Substajitial  Defects  by  Means  of  Affidavits.    A  vendor 

1  obligated  to  furnish  an  abstract  of  title  showing  "good" 
title,  may  not,  by  means  of  recorded  ciftidavits,  purge  his 
title  of  substantial  defects.  (See  Sec.  2957,  Code,  1897.)  So 
held  where  the  vendor  sought,  by  means  of  recorded  affl* 
davits,  (a)  to  supply  missing  links  of  title,  and  (b)  to  es- 
tablish adverse  possession.    Upton  v.  Smith,  183 — 588. 

Disputing  Vendor's   Title.    A   vendor's  title  may  not  be  dia- 

2  puted  by  a  vendee  who  is  in  possession  by  virtue  of  a  con- 
tract with  the  vendor.    McCreary  v.  McGregor,  183—732. 

Statement  of  Grounds  of  Bescission— Mending  Hold.    One  vho 

3  assigns  specified  grounds  for  rescission  may  not  later  "mend 
his  hold"  and  assign  other  or  different  reasons;  but  this 
rule  is  not  applicable  to  a  ground  of  which  the  one  rescind- 
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ing  had  no  knowledge  at  the  time  he  did  rescind.    Murray 
Bros,  ft  Ward  Land  Co.  v.  Keesey,  183—739. 

Seedflsion  by  Purchaser — ^Fraud — ^Kon-Necesslty  to  Show  Sclen- 
4    ter.    Scienter  need  not  be  proyen.  In  order  to  effect  a  re- 
scifision  for  fraud.    Gray  v.  La  Plant,  183 — 844. 


Bescisflion  by  Purchaser — ^Laches — Change  of  Position.    Courts 

5  are  prone  to  excuse  a  delayed  rescission  for  fraud,  when  the 
position  of  the  one  against  whom  rescission  is  sought  has 
not  been  changed  (a)  by  the  intervention  of  right  in  favor 
of  third  parties,  (b)  by  the  incurring  of  expense,  or  (c)  by 
the  loss  of  valuable  evidence.  So  held  where  the  rescission 
was  delayed  some  fifteen  mouths  after  possession  of  the  land 
was  taken.    Gray  V.  La  Plant,  183 — 844. 

False  Representations  as  to  Value.    Representations  as  to  value, 

6  made  as  statements  of  fact  and  to  be  relied  on  and  to  induce 
a  contract,  furnish  ample  basis  for  a  rescission  of  the  con- 
tract, if  such  representations  prove  to  be  false.  Wokoun 
v.  Jameson,  183 — 956. 

Waiver  by  Laches.    Rescission  for  fraud  must  be  made  within 

7  a  reasonable  time  after  full  discovery  of  the  fraud,  or  the 
right  will  be  Irrevocably  lost.  So  held  where,  after  such 
full  knowledge,  the  party  held  the  contract  and  acted  there- 
under for  more  than  two  years,  and  then,  after  an  abortive 
assignment  of  the  contract,  attempted  to  rescind.  Wokoun 
V.  Jameson,  183 — 956. 

WATERS  AND  WATEBC0UB8ES. 

Surface  Waters — ^Artificial  Courses^— Bights  of  Public.    Artificial 

1  ditches  which  materially  divert  the  course  of  natural  drain- 
age do  not,  by  any  lapse  of  time,  become  natural  water- 
courses, as  far  as  the  public  is  concerned.  Brightman  v. 
Hetzel,  183—385. 

Natural  Obstruction  in  Course  of  Natural  Drainage.    A  doml- 

2  nant  landowner  has  9  legal  right  to  remove  from  the 
course  of  natural  drainage  an  obstructing  dyke  or  dam 
formed  wholly  by  nature^  no  prescriptive  right  in  the  ser- 
vient landowners  appearing.  ,  Taylor  v.  Prevert,  183 — 799. 
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Natural  ObBtxnction  In  Course  of  Natural  Drainage — ^PrescriptioB. 

3  Whether  a  servient  landowner  may  acquire,  by  prescription, 
the  right  to  the  undisturbed  maintenance  of  dyke  or  dam 
formed  wholly  hy  nature  in  the  natural  course  of  drainage, 
quaere.  If  such  right  may  be  acquired,  the  time  available 
commences  to  run  **iohen  such  dyke  hegina  to  act  as  a  tub- 
stantial  harrier  to  natural  drainage"  Taylor  v.  Freyert, 
183—799. 

Mutually  Agreed  Drainage— Damages.    Where,  by  mutual  agree- 

4  ment  of  two  landowners,  one  of  them  installs  an  agreed 
drainage  for  the  mutual  benefit  of  both  parties,  and  later, 
damage  occurs  to  the  one  not  installing,  because  the  mu- 
tually installed  drainage  proves  inadequate,  the  act  of  the 
parties  in  then  mutually  agreeing  on  a  new  or  additional 
drainage  constitutes  a  settlement  of  all  prior  claims  for 
damages.     Taylor  v.  Frevert,  183 — 799. 

WILLS. 


Testamentary  Power. 

Disinheriting    Bastard.     Principle    recognized    that   a   duly  ac- 

1  knowledged  illegitimate  child,  as  well  as  a  legitimate  child 
may  be   disinherited.    Norris   v.   Loyd,   183 — 1056. 

Testamentary  Capacity. 

Presumption  and  Burden  of  Proof.    Proponent's  burden  of  proof 

2  to  prove  testamentary  capacity  is  met,  in  the  first  instance, 
by  a  showing,  or  concession,  that  testator  had  executed 
another  will  two  months  prior  to  the  will  in  question,  and 
was  then  possessed  of  testamentary  capacity.  Touhey  v. 
Cooney,  183 — 1023. 

Evidence — ^Weight  and   Sufficiency.    The  fact  that  a  testatrix 

3  was,  at  the  time  of  the  execution  of  a  will,  in  pain,  and  pos- 
sessed impaired  mental  faculties,  does  not  necessarily  stamp 
her  as  one  lacking  testamentary  capacity.  In  re  Will  of 
Kester,  183 — 1336. 
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Pbobatb^  Establishment^  and  Annulmbnt. 

Undue  Influence — Jury  Question.    E^vld^ice  concededly  present- 

4  ing  a  jury  question  on  the  issue  of  testator's  mental  com- 
petency to  execute  a  will,  may  strongly  influence  the  sub- 
mission of  the  Issue  of  undue  influence.  Monsuhan  v.  Rod- 
erick, 183—1. 

Construction. 

lAte  Estates— Power  of  Alienation.    The  right  of  a  life  tenant 

5  (with  remainder  over)  to  sell  the  devised  property,  and 
even  tQ  consume  the  proceeds,  does  not  carry  an  unex- 
pended balance  into  the  estate  of  the  life  tenant,  to  the 
defeat  of  the  remaindermen.  In  re  Bstate  of  Doore,  183 — 
162. 

Statutory  Substitution— Predeceased  Leffateefr— Legatee's  Wife 

6  as  Heir.  A  devise  or  bequest  to  one  who  predeceases  the 
testator  passes,  under  Section  3281,  Ck>de,  1897,  in  the  ab- 
sence of  a  contrary  intent,  to  the  devisee*a  heirs;  but  the 
devisee's  wife,  in  euch  case,  is  not  an  heir  of  devisee's.  Mc- 
Allister V.  McAllister,  183—245. 

Share    of  Xegatee— Decree — ^Effect.    A   will-construing    decree, 

7  hosed  solely  on  the  effect  of  a  purported  oanoeJlation  and 
erasure,  and  finding  that  said  cancellation  and  erasure  were 
nullities,  and  that  the  will  should  stand  as  originally  exe- 
cuted, and  ordering  (a)  that  the  wiife  of  testator  was  en- 
titled to  one  half  of  the  estate,  In  accordance  with  the  un- 
questioned provisions  of  the  will,  and  (b)  that  the  remain- 
ing one  half,  which  was  devised  to  testator's  son,  who  pre- 
deceased testator,  should  pass  "to  the  heirs  of  said  son,'* 
is  not  a  judicial  determination  that  the  one-half  portion  to 
the  wife  is  the  full  measure  of  her  right — Ui  no  impedi- 
ment to  the  wife's  taking  also  a  portion  of  the  share  which 
would  have  passed  to  said  issueless  son,  had  he  survived 
testator.    McAllister  v.  McAllister,  183 — Zi5. 

Substitution — Stepmother  of  Predeceased  Issueless  Devisee.    A 

8  wife,  upon  the  death  of  her  testate  hus^band  without  de- 
scendants, will  take  one  half  of  a  devise  to  her  issueless 
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stepson  who  predeceased   her  husband.     (Sec.  3S81,  Code, 
1897.)     McAllister  v.  McAllister,  183—245. 

V 

Substitution— Course  of  Descent.  A  devise  to  a  deviaee  who  prf 
9  deceases  the  testator  passes,  in  the  absence  of  a  contrary  In 
tent  in  the  will,  in  the  following  order: 

First.  To  devisee's  heirs,  to  the  exclusion  of  deviiee^ivijf. 
(Sec.  3281,  Code,  1897.) 

Second.  To  devisee's  surviving  parents  in  equal  portions- 
provided  devisee  has  no  issue.     (Sec.  3379,  Code,  1897.) 

Third.  To  the  surviving  parent,  provided  one  parent  is 
dead.     (Sec.   3380,  Code,   1897.) 

Fourth.  To  each  deceased  parent  In  equal  portions,  if 
both  be  dead,  and  from  thence  to  the  heirs  of  the  deceased 
parents.     (Sec.   3381,   Code,    1897.) 

mfth.  To  the  wife  of  said  predeceased  devisee,  provided 
a  deceased  parent  has  no  heir  for  his  or  her  portion.  (Sec 
3382,  Code.  1897.)     McAllister  y.  McAllister,  183—245. 

Equitable  OonTersion — ATOidJuice.    Directions  in  a  foreign  will 

10  to  sell  Iowa  real  estate  and  to  divide  the  proceeds  amons 
named  devisees  do  not,  ipso  facto,  under  the  fiction  of  eq- 
uitable conversion,  necessarily  and  irrevocably  fix  the  statns 
of  the  property  as  personalty,  and  work  a  transference  o( 
the  property  a*  personalty  to  such  foreign  state,  for  dis- 
tribution as  personalty,  and  according  to  the  laws  of  sudi 
foreign  state.  The  devisees  may,  by  unanimous  record 
agreement,  take  the  land  as  land,  and  thereby  caose  ^ 
will  to  operate  thereon  as  land,  and  according  to  tlie  lav* 
of  this  state;  and  this,  too,  over  the  inrotest  of  a  nondevisee 
>heir,  who,  under  peculiar  legal  coaditions,  has  been  ad- 
Judged  by  the  courts  of  such  foreign  etate  to  he  entitled 
to  take  a  portion  of  the  testator's  estate  in  spite  ot  OMd  ^ 
opposition  to  the  unll.    Norris  v.  Loyd,  183—1056. 

Rights  op  Devisees. 

Life  Tenant  Befusing  Possession — ^Bents  and  Profits.     A  life  tes- 

11  ant  who  refuses  to  take  possession  of  the  devised  property 
when  such  is  his  right,  and  the  right  is  unobstructed.  nrtJ 
not  hold  his  testator's  estate  for  rents  and  profits.  And  tie 
life  tenant's  administrator  has  no  greater  right  In  re  Bs- 
tate  of  Doore,  183 — 152. 
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Wills  Contlnaed  to  Witnesses 

Election — Estoppel.    A  wife,  by  electing  to  take  under  the  will  , 

12  of  her  husband,  is  not  estopped  to  take,  through  her  hus-  , 
band,  a  portion  of  an  unlapsed  devtee  to  the  husband's  pre-  ] 
deceased  issueless  son  by  a  former  marriage.  McAllister  v.  | 
McAllister,   183—245. 

Kon-Heir  DevlMe  Ck>nte8ting  Subsequent  Will.    A  devisee  who, 

13  without  the  will  in  his  favor,  would,  under  the  laws  of 
inheoritance,  take  no  part  of  testator's  estate,  may  not  con- 
test a  later  will  by  testator,  on  the  ground  of  mental  incom- 
petency of  testator,  without  necesearily  and  unavoidably 
admitting  that  testator  was  fully  competent  to  execute  the 
will  in  his— contestant's — ^favor.  It  follows  that  such  con- 
testant will  be  limited  to  evidence  of  incompetency  subse- 
quent to  the  execution  of  the  will  in  his  favor.  Touhey  v. 
Cooney,  183 — 1023. 

WITNESSES.    See  Evidence. 
Competency. 

Transaction   with   Deceased — Assignees   by  Operation   of   Lav. 

1  The  statutory  declaration  (Sec.  4604,  Code,  1897),  that  a 
party  to  an  action  is  not  a  competent  witness  to  detail  per- 
sonal transactions  and  communications  against  an  assignee 
of  a  deceased  person,  does  not  apply  when  the  assignee  ia 
such  hy  operation  of  law  only.  So  held  where  the  assignee 
was  a  trustee  in  bankruptcy.    Barber  v.  Wiemer,  183 — 72. 

Transactions   with  Deceased. — Trustee   in   Baokruptcy  as   "As- 

2  signee."  A  trustee  in  bankruptcy,  in  an  action  to  enforce 
a  trust  in  favor  of  the  bankrupt,  which  trust,  it  is  alleged, 
was  granted  to  defendant  by  one  now  deceased,  is  not  an 
"assignee"  of  the  deceased  grantor,  either  in  fact  or  by 
ov^^ation  of  law;  and  therefore  the  defendant,  who  denies 
the  trust,  is  a  competent  witness  to  testify  against  said  trus- 
tee as  to  personal  transactions  with  said  deceased.  Barber 
v.  Wiemer,  183—72. 
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Cross- Examination. 

Corrupt  Conduct.    A  witness  may,  on  cross-examination,  be  im* 

3  peached  by  a  showing  that  he  has  been  guilty  of  comipt 
conduct, — for  Ins-tance,  attempted  subornation  of  perjary, 
— 4n  connection  with  th^  litigation  on  trial.  State  t.  Law- 
son,  183—344. 

Scope.    Testimony  by  a  witness  based  on  an  assumption  of  fact, 

4  does  not  open  the  door,  on  qross-ezamination,  to  show  by 
the  witness  that  the  assumption  is  not  true.  So  held  where 
an  expert  witness  testified  to  the  value  of  land,  on  the  as- 
sumption that  it  was  infested  with  noxious  weeds.  Wheel- 
er V.  Schilder,  183 — 623. 

Contradictory  Statements  Out  of  Conrt.    A    witness   who,  od 

5  cross-examination,  denies  (having  made  certain  material 
statements  out  of  court  contradictory  of  his  material  state- 
ments in  court  may,  as  a  matter  of  right,  be  required  to 
state  what  he  did  state  out  of  court.  Clark  &  Co.  v.  Mod* 
Bdn,  183--980. 

Chbdibility,  Impeachment,  E>rc. 

Bad  Bepotation — ^Time  and  Place  of  Acquiring.    A  witness  who 

6  for  eight  months  preceding  the  trial,  has  resided  in  a  popu- 
lous locality,  and  has,  apparently,  acquired  no  reputation 
therein,  may  be  impeached  by  a  showing  of  his  bad  reputa- 
tion at  a  time  eight  months  preceding  the  trial,  in  the  lo- 
cality where  he  then  resided.    State  v.  Bertinelli,  183—11^3. 

Depraved  Habits,  Antecedents^  Etc.    The  right,  on  cross-€sai»r 

7  ination,  to  delve  into  the  past  depraved  habits,  ante- 
cedents, and  character  of  a  witness,  by  inquiry  as  to  spe- 
cific acts,  in  order  to  undermine  his  credibility,  may  always 
be  carried  as  far  into  his  past  life  as  the  examiner  wonM 
be  permitted  to  go  were  he  inquiring  as  to  reputation  for 
truth  or  moral  character.  It  seems  to  be  an  abuse  of  dis- 
cretion for  the  court  to  permit  a  more  remote  inquiry,  no- 
less  the  remote  facts  inquired  about  have  some  fair  relation 
to  the  material  facts  in  issue.  An  inquiry  into  facts  o^ 
curring  eight  years  previous  to  the  occurrence  under  con- 
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Witnesses  Continued  xo  Workmen's  Compensation  Act 

sideration,  with  no  showing  of  non-reformation  during  said 
following  eight  years,  held  too  remote.  State  v.  Dillman, 
183—1147. 


WORDS  AND  PHRASES. 

"Value  of  Use"— "Bental  Value."  ''Value  of  use"  of  lands, 
and  "rental  value"  of  lands,  are  synonymous  terms. 
Straight  Bros.  Co.  v.  Chicago,  M.  &  St  P.  R.  Co.,  183—934. 

WORKMEN'S  COMPENSATION  ACT.     See  Mastbk  and 
Servant,  7,  17-21. 
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